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DIVISIONS. 


VOI. III 


Habeas Coꝛpus. Page c: 


F the Nature and ſeveral Kinds of Writs of Habeas Corpus. 
(B) Of the Habeas Corpus ad ſubjiciendum: And herein, 
x. What Courts have a Juriſdiction of granting it. 
2. To what Places it may be granted. 
3. In what Caſes it is to be granted, and where it is the proper 
Remedy. 
4. How 25 the Courts have a diſcretionary Power in granting 
or denying it; and therein of the Habeas Corpus Act. | 
5. Of the Manner of ſuing it out, and the Form of the Writ. 
6. To whom it is to be directed. 9 
7. By whom to be returned. 
* 8. Ot the Manner of compelling a Return, and the Offence of a 
falſe Return. | 
9. What Matters muſt be returned together with the Body of 
the Party. 8 | 
10. Where the Return ſhall be ſaid to be ſufficient, and to war- 
tant the Commitment. | | | : 
Vol. III. La] x1. Whe- 
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11. Whether the Party can ſuggeſt any Thing contrary to the 
Return. 


12. Whether any Defect in the Return thay be amended, 
13. What is to be done with the Priſoner at the Return; and 
therein of bailing, diſchärging or remanding him. 
(C) Of the Habeas 8885 ad faciendum & recipiendum. 


Heir and Anteſtoz. Page 16. 


N 
e Nature of the Relationfhiþ between Heir and aue, 
ſeveral Kinds of Heirs : Aud bereits, 

1. Of the Heir apparent. 


2. Of the Heirs General, or Heir at Common Law. 
3. Of the Special Heir, or Iſſue in Tail. 

4. Of the Cuſtomary Heir. | 

5. Of the Heres fats. 


(C) Of what Conditions, Covenants, &c. of the Anceſtor s ſhall the Heir 
take Advantage. 


'What Conditions, Covenants, Kc. ſhall extend to bim, fo as to bind hum. 
) What Attipns may be commeſice an proſecute in Right of his Anceſtor. 


F) Where the Heir ſhall be ſaid to be bound to anſwer his Anceftor's Debts 
and Contracts. 


(G) How to be proceeded againſt where be is bound. 


(H) Where be fhall be liable — and the Fudgment general or ſpecial: 
And herein, 


1. Where he ſhall be liable for his falſe Pleading. 
2. Where by his Promiſe to pay or difeharge the Den bis An- 


(1) © I bur oF: be Aſſe et in bf Hens, | \ | . 


What Thi ſhall go to the Heir, and not to the Executor, vide 
Tit. Executors and — ” 
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0 07 Hereſy : And berein, 
1. What it is. N 
2. By 1 45 is cognizable. INJ 
3. How pun ; 
(B) Of Vi e and how puniſhed. 
(Cy Of -Offences: again Religion 'as puniſhable By the came Tie: 
WO) ” . by Statute agninſÞ Religion: And hrrtin, 
iin f the Offence of: prophaning the Lord 8 Day. 5 
Of the Offence of :Swearing. '- — 


Bhs Of the Ofſence of Drunkerneſfss. 
4. Of the Offence of Reviling the Sacrament.” 
5. Of Offences againſt the Common Prayer. 


6. Of the Offence 'of Freu e withvur "eonforming to 
the Church. 


7. Of the Offence in not romhig ro 2 Yd Yerein, 

1. What ee Money, Lands or Gvods, ſuch Of. 
+500 > fenders incur. 

2. In what Manner they are to be proceeded againſt for 
7 4: .-» thoſe: Forfeirnres. | | 

3. What other 1 they are ſubject to. 

4. By what Means they may be diſcharged. + 
5. How far a Perſon is puniſhable'for ſofering! ſuch Abſence 


in others | 
- 4 | 8. 


j 
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8. of : againſt the eſtabliſhed Church by Doc! Dic. 


ſenters. 
«ffing or incouraging the Popiſh Religion, 
ants 


Of the Offence of profe 
vide Tit. Popiſh Recu 

Of the Offence of holding an Office vichour conforming to the 
Eſtabliſhed Religion, vide Tit. Office. 


Heriot. Page 47. 


(A) Of the Original and Nature of Heriots. _ 
(B) Of the ſeveral Kinds, and where an Heriot ſhall be ſaid to by due : 
And herein, 
I. Where an Heriot ſhall be ſaid to be due by Cuſtom. 
HIT AERO be ſaid to be due bs Tenure or Re- 
ervation 


(C) Of rhe Remedies to be purſued for the Recovery of an Herios where it 
is FI 


Þt ahways. ige 53. 


(A) o the ſeveral Kinds, and what ſhall be fold, a Highway. 
(B) To. whom the Highway and Sail belong. | 
(C) Who bath a Right to a Way, and how be mf” claim it. 


1D) H#bether a Highway may be changed. 


(E) Of Stopping a Highway, and other Nuſaices therein. 


(f) #ho are oblige to repair a Way by the Common Lau; and tberein 


_ where a Perſou Joall be ſaid liable by Reaſon of Inchſure, Tenure or Pree 
ſeriprion. 


(G) Of the Proviſi on for repairing the Highways by ſeveral Ads of Parlia- 
ment. 


(H) How the Parties obliged to repair are to be 2 againf, aud what 


Defence they . gr 


Hue and Cry. Page 61. 


"5 A) Hae — Cry at the Common Law, or Suit of the King: And herein, 
1. By whom Hue and Cry is to be levied. . 
2. 1 what Manner it is to be levied. 
3. In what Manner to be purſued. 
4. What the Perfons may juſtify doing. who purſue I 
S. How the Omiſſion or Neglect of not doing it is puniſhed. 


@) of raiſug Hue and Cry purſuant to the ſeveral Statutes which declare 


in what Manner the Hundred ſhall be char, pal And. berein, 
r. What Kind of Robbery it mu 
dred liable, and how far it is neceſſary that it be done on the 
Highway. 
2. On what Day, or Time of the Day, it muſt be committed. 
3. What Hundred ſhall be ſaid to be liable. 


4. Whar Perſon is to bring the Action, and make Oath of the 
II 


. Of the Notice to be given of the Robbery. 

| 6. Wbere the Party muſt give Bond for Payment of Coſts, in 
caſe he does not prevail. 

7, Of the Oath to be taken of the Robbery, and before whom' 
the ſame muſt. be. 

8. At what Time the Action is to be brought. 


9. What 


be, ſo as to make the Hun- 
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9. What Evidence will maintain . and therein of the Witneſſes 
for and, againſt it. 

10. What ſhall excuſe the Hundred; and therein of apprehend- 
ing the Robbers. 

11 


ow the Money is to be levied, and each Hundred to con- 
tribute to the Charges. 


Ideots and Lunaticks, v. 15 


CA) What Perſons are eftcemed ſuch, ſo as to come within the Protection of 

the Law. 

(B) How they are to be found ſuch. 

(C) Who bath an Intereſt in, and Furiſdiction over them ; and therein of ap- 
pointing them proper Curators and Committees, and the Power and Duty 
of ſuch Committees. 

) How far their Want of Underſtanding ſhall be ſaid prejudicial to them 
j Civil Reſpects. 

(E) How far the Want of Underſtanding will excuſe in Criminal Caſes. 

(F) How far their Ads are good, void, or voidable. 

(G) How they are to fue and defend. 


Indium ent. Page 91. 


(A) Of the Nature of an Indictment, and bow far it is conſidered as a Proſe- 
cution at the Suit of the King. 
(B) Where it is neceſſary, or the Party may be tried for a Capital Offence 
without it. 
(C) By whom it is to be found; and therein who may and ought to be In. 
dictors. 
(D) Whether the Indiffors or Grand Jury my find Part of a Bill 1 brought . Gi 
fore them true, and Part falſe.” + 
(E) What Matters are indictable. 
(F) Within what Place the Offence inquired of Was ariſe. 
(G) What ought to be the Form of the Body of an Inditment at Common 
Lam: And herein, | 
1. How the Body of an Indictment at common Law ought to 
ſer forth the Subſtance and Manner of the Fact. 
2. How the Perſons mentioned or referred to in it. 
3. How the Thing wherein the Offence was committed. 
4. How the Circumſtances of Time and Place. 
5. Where the Offence indicted may be laid jointly, and where 
ſeverally, and where both jointly and ſeverally, and where the 
Offences of ſeveral Perſons may be laid in one Indictment. 
6. Whether the Words Ji & Armis be in any Caſe neceſſary. 
7 Whether it be neceſſary to lay the Words contra Pacem. 
6 OO | it be neceſſary to lay it contra Coronam E& Dignitatem 
egis, 
9. Whether it be neceſſary to lay it in contemptum Rogis. 
10. Whether neceſſary to lay it ilicite. 
11. Whether a Defect in any of theſe Particulars be amendable. 
@) What ought to be the Form of an Indi#ment upon a TP? And 
erein, 
| 1. Whether it be neceſſary that ſuch ladigment recite the Sta- 
ture whereon it is grounded. 
2. What Mifrecitals of ſuch Statutes are fata. 
% 3. How far it is neceſſary to bring the en 1 within 
5 the very Words of the Statute. 


3 4. Whe- 


With their DIVISIO NS. 


4 Whether an Indictment grounded on a Statute that will not 
maintain it, may be good as an Indictment at Common Law. 
5. How far it is neceſſary to conclude contra formam Statuti. 


(1) What ought to be Form of the Caption of an Indici ment. 
(K) Where an Jndiament may be quaſhed. 


Infancy and Age. bose 11. 


(A) Who are Infants; and therein of the ſeveral Ages and Periods between 
which the Law diſtinguiſhes as to ſeveral Purpoſes. 


(B) To whom the Privilege of Infancy extends, or who are to be conſidered as 
Minors. | 1 


(C) How far the Law regards and takes Notice of Infants in Ventre 


ſa 


(D) How Infancy is to be tried. 

(E) Of what Things an Infant is capable in relation to the Publick, and in 
which he ſhall anſwer for his Neglect. | 

(F) Of what Things capable, being for his own Advantage. 

(G) How far the Law takes Care of his Intereſt, ſo as not to let him ſuffer 
by bis Laches; and herein where he muſt take Notice of and perform Con- 
SLRS: | 

(H) Where puniſhable for Crimes and Injuries committed by him. | 

(I) Of the Ads of Infants, as they are good, void, or voidable: And herein; 


1. Of his Contracts for Neceffaries. | 

2, Of Judicial Acts, or Acts done by him in a Court of Record. 

3. Of his Acts in Pais, where void, or only voidable. 

4. 3 void, or voidable, as to the Infant, ſnall yet bind 
others. | 

5. At what Time voidable Acts are to be avoided. 

6. By. whom to be avoided. 

7. In what Manner they are to be avoided. 

8. Of the Confirmation of voidable Acts. 


(K) Of the Privilege of Infants in Suits and Adions by and againſt them : 
And Bereit, | | ; 


1. How far the Courts take Care of the Intereſts of Infants. 
2. How they are to appear when they ſue or are ſued. 


(L) Of the Privilege of Infancy as to the Parol's demurring : And herein, 


1. In what Actions ſhall the Parol demur. 

2. Where the Parol ſhall demur without any Plea pleaded. 
3. Upon what Plea pleaded ſhall the Parol Demur. 

4. For the Nonage of what Perſon ſhall the Parol demur. 


5. In reſpect to what Eſtate and Intereſt ſhall the Parol demur. 
6. Where for the Nonage of the Vouchee. 


17. Where for the Nonage of the Prayee in Aid. 
8. In what Caſes if the Parol demur againſt one it ſhall be a- 
gainſt another. 


9. 2. 8 Caſes the Demurrer of the Parol for Part ſhall be 
or all. 


10, Of the Prayer of Age and Counter-plea. 


Info:mation's, page 164. 
(A) Of the Nature and ſeneral Kinds of Informations; 
(B) In what Caſes they lie. 3 7 
(C) In what Manner they are to be laid. CONE | 
(D) Of filing an Information, the Proceedings thereon, and the Proviſions 
made herein by Statute. | | : 

Vol. III. [b] Injuntion; 
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Injunction. Page 172. 


(A) The ſeveral Kinds of Injunctions, and when to be granted. 
(B) What ſhall be a Breach thereof, and how puniſhed. 
(C) How diſſolved. 


Inns and Innkeepers. Paz +13. 


(A) Inns, by what Authority erected, and how far within the Statutes con- 
cerning Alehouſes. | 
(B) Who ſhall be ſaid a common. Inkeeper ; and therein of the Privileges 
allowed him by Law. 
(C) Of the Duties enjoined Innkeepers by Law + And berein, 
. 1. To what Things the Duty of an Innkeeper extends. 
2. Of the Offence of ſelling corrupt Commodities, or at exorbi- 
rant Prices. | 
3. Of the Offence of refuſing to harbour or entertain a Gueſt, 
4. In what Caſes chargeable for 'Things ſtolen or loſt. 
5. Who is ſuch a Gueſt as may charge an Innkeeper. 
6. Of the Manner in which he is to be charged. 
(D) Of the Innkeeper's Remedies againſt his Gueſts. 


Jointenants and Tenants in Common. y« «5: 


(A) Of the Nature of their Eſtates ; and therein of the Difference between 
Tointenants and Tenants in Common. 
(B) What Perſons may be Fointenants or Tenants in Common. 


(C) Of what Things there may be a. Fointenancy or Tenancy in Common. 
(D) How a . is created. 2 


(E) How a Tenancy in Common is created. . 

(F) What Words create a Fointenancy, and not a Tenancy in Common, & 2 
Converſo. 

(G) Of the Duration and Continuance of the Eſtate, whether given jointly, 
or in Common; and therein where the Inheritance ſhall be ſaid to be joint 
or ſeveral. 

(H) 7 the joint and diſtin Intereſt of Fointeuants and Tenants in Com- 
mon, as to Ads done by or to them : And herein, | 

1. In what Acts they muſt all join. 

2. When the Acts of one will be equally advantageous as if 
done by both. | | 

3. When the Acts of one will bind the other, whether to his 

5 Advantage or Prejudice. 

( Of Severance and Survivorſhip: And herein, 

| 1. Of the Right of Survivorſhip, and what Things will ſurvive. 

2. At what Time the Right of Survivorſhip is to take place. 
3. What Diſpoſition will work a Severance, and defeat the Right 
of Survivorſhip: And berein, 
1, What Diſpoſition-with a Stranger will work a Severance. 
2. What Diſpoſition or Conveyance by one Jointenant or 
Tenant in Common, with his Companion, will work a 
Severance, 2 
3. At what Time ſuch Diſpoſition muſt be made to take Effect. 
4. What ſhall be a total Severance, or but for a limited Time. 


5. How far the Charges or Incumbrances of one Jointenant 
ſhall affect the Survivor. 


4 ee 


— 


Witli their DIVISIONS: 


— 


6. Of Severance by Operation of Law. 
7, Of Severance by Compulſion of Law ; and therein of 
a the Writ de Partitione facienda. 
(K) Fointenants and Tenants in Common how to ſue, and be ſued; and 
. therein of Summons and Severance. 
(L) * the Remedies which Fointenants and Tenants in Common have againſt 
each other. 


Jointure. Page 225 


(A) The Original and firſt Introduction of this Proviſion. = | 
(B) Of its being a Bar of Dower ; and therein of the 21 H. 8. and the 
Rules to be obſerved in making a good Fointure, and ſuch a one as will be 
an effettual Bar of Dower : And herein, | 
1. That the Eſtate muſt take Effect immediately after the Death 
of the Husband. 
2. That it muſt be for Term of the Wife's Life, or greater E- 
ſtate. | 
3. That it muſt be made to herſelf, and not to others in Truſt 
or her. 
4. That it muſt be in Satisfaction of her whole Dower. 
5. That it muſt be expreſſed to be in Satisfaction of her Dower ; 
and therein how far a collateral Recompence ſhall be a Bar of 
. Dower or Jointure. . 
| 6. That it muſt be made during Coverture. 
(C) How far her own or her Husband's Act may defeat her of this Proviſion. 
(D) How far a Fointreſs is intitled to the Aid and Aſſiſtance of a Court of 
Equity. 
: Of Diſcontinuances by Women of their Husbands Eſtates, vide 
Tit. Diſcontinuance. 


Juries. age 236. 


(A) Of the ſeveral Kinds of Furies and particular Inqueſts; and therein of 
the Number ſuch Furies muſt conſiſt of. | | 
(B) Of the Fury Proceſs, and Manner of Convening the Fury ; And herein, 
1. Of the Neceſſity of ſuch Proceſs, and where a Panel may be 
returned by a bare Award without any Precept. 
2. Of the ſeveral Kinds of Jury Proceſs, and Manner of com- 
pelling a Jury to appear. | 
3. By whom ſuch Proceſſes are to be executed, and the Jury 
convened. | | | 
4. In what Time ſuch Proceſſes are returnable. 
5. Where the Jury muſt appear. h 
6. What Number are to be returned, — 
7. Of awarding Proceſs by Proviſo. | | | 
8. Neceſſity of returning a Panel into Court, and where a Pri- 
ſoner may demand a Copy of it. 
9. Of the Trial's going off pro deſedu Furatorum; and therein of 
drawing a Juror. | 
(C) In what Caſes and in what Manner a Tales is grantable. 
(D) In what Caſes and in what Manner ſpecial Furies are appointed. 
(E) Ibo are to be returned; and therein of the Qualifications and ſeveral 
Canſes for which they may be challenged : And herein, 
1. Of Challenges to the Array or to the Polls; and herein where 
the Inſufficiency or Partiality of the Sheriff or returning Of- 
ficer is a principal Cauſe of Challenge, or to the 1 
| 2, Where 
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. Where Inſufficiency and not being Liber homo is a good Cauſe 
of Challenge to the Polls. 
3. Where the Want of Freehold, or a competent Eſtate, is a 
good Cauſe of Challenge. _ | 
4. Where the Jury's not being convened from a right Place is a 
good Cauſe of Challenge. | 
5. Where Partiality in the Juror is a good Cauſe of Challenge; 
and therein, where it ſhall be ſaid a principa! Cauſe of Chal- 
leg ro We. . hn: 
6. Where the Quny of the Juror is a good Cauſe of Challenge; 
and herein who are exempt from ſerving on Juries. 
h. Where from the Quality of either Party it is a govd Cauſe 
of Challenge, that a Knight is not returned. 
8. Of Trials per Medietatem Linguæ, where an Alien is Party. 
9. Of peremptory Challenges. 
10. Of Challenges by the Crown. 
11. At what Time a Challenge is to be taken, 
132. How ſuch a Challenge is to be tried. 
(F) How Furors are to be impanelled and ſworn. 
(G) How to be kept and diſcharged. = hs 
(H) In what Caſes and in what Manner to have a View. 
(I) What, Irregularities and Defe#s in convening, or in the Qualifications of 
the Furors, are amendable and aided after Verdict. 
(K) WW bat Irregularities or Defets in convening, or in the Qualifications of 
the Furots, are aided by Conſent. | 
( 1 When and by whom to be paid. 
(M) For what Miſdemeanors puniſhable : And herein, 
1. Where puniſhable by Attaint. 
2. How otherwiſe puniſhable. 
3. Where Abuſes by others in relation to them are puniſhable; 
and therein of the Offence of Embracery. 


Juſtices of Peace. Page 285. 


(AY Of the antient Officers, called Conſervators of the Peace. 
(B) Of the firſt Inſtitution, and general Statutes which give Juſtices of 
Peace a Furiſdictiou. | 
(C) Of their Commiſſion, and Manner of appointing them. 
(D) Who are qualifies for the Office. 
(E) Of their Authority and Furiſdidion purſuant to their Commiſſion, and 
the general Statutes relating to them : And herein, on 
1, What Juriſdiction they have in relation to 'Treaſon and 
 Miſprifion of Treaſon. 
2. What in relation to Felonies. 
3. What in relation to inferior Offences. 
4. How far they have Power to proceed on Indictment not ta- 
ken before themſelves. 
5. By what Juſtice the Juriſdiction muſt be exerciſed; and 
therein how far a Juſtice of a County may a& out of it, or 
within a Liberty. 


Leaſes and Terms foz Years. Pee: , 
(A) Of me Things Leaſes may be made for Tears. 
(B) Of the Perſons by whom Leaſes may be made; and therein, 1. Of 
Leajes by Infants. | 


x (C) of 


Wit their DIVISIONS. © 


(C) of | Leaſes made by Husband and Wife ; And berein, | 
1. Of Leaſes made by the Husband and Wife by the Common 


: 9 Law. 8 ISS 2d 3554 2 
2. Of Leaſes made on eſp Purſuant to the Statute of 32 H. 8. 
D) Of Leaſes by Tenaut in Tail: And berein, nn 
I. What Leaſes Tenant in Tail might have made by the Com- 
mon Law. * 5 1631.3 ru e 
2. What Leaſes Tenant in Tail may now make to bind bis Iſſue, 
ſince the 32 H. 8. n 
3. When and in what Caſes the Iſſue in, Tail, or Strangers, 
- ſhall be bound by voidable Leaſes made by Tenant in Tail. 
(E) Of Leaſes for Lives or Tears by Eccleſiaſtical Perſons: And herein, 
1. What Leaſes they might have made by the Common Law, 
and of the ſeveral enabling and diſabling Statutes, with ſome 
general Obſervations on them. e e 
2. Of the Rules to be obſerved, and Qualifications requiſite to 
the Perfection of ſuch Leaſes: Aud therein, yo 
Rule 1. Where an Indenture or Deed is neceſſary, 
Rule 2. When ſuch Leaſes are to begin: And herein, 
1. When ſuch Leaſes as have no Date at all, or a void 
or impoſſible Date, are to begin. 

2, Such Leaſes as have a good Date, and are delivered 
on the ſame Day; in what Caſes the Day of the 

Date or Delivery is to be taken. incluſive, and in what 
Caſes excluſive. E 0 

3. Such Leaſes as have a good Date, but are not deli- 
vered till a Week or Month, Sc. after, when they are 
to begin, and how the Declaration on ſuch Leaſes is 
to be framed. | 

Rule 3. Within what Time the old Leaſe is to be ſurren- 
dered ; and therein of concurrent Leaſes. 

Rule 4. That ſuch Leaſes are not to exceed three Lives or 
twenty-one Years. - | | : 

Rule 5. Of what Things Leaſes may be made to bind the 
Succeſſor. | 

Rule 6. What ſhall be ſaid a uſual Letting to Farm up- 
on the ſeveral Statutes, and by what Perſons. 

Rule 7. What Rent is to be reſerved : And herein, 
1. That there muſt be a Rent reſerved. | 

2, That this Rent muſt continue due, and be payable to 
the Leſſors and their Succefſors. 

3. That ſuch Rent muſt be the ſame, or more in Quau- 
tity than hath been reſerved within twenty Years next 
before ſuch Leaſe made: And herein, nx). Cl 

1. What ſhall be faid to be the ancient Rent where 
Variety of Rents have been reſerved, or ſome- 
thing formerly reſerved now omitted or varied. 
2. In what Manner ſuch Reſervation is to be made. 
3. Where the Addition of more Land, with or with- 
out the Addition of more Rent, ſhall avoid ſuch 
| Leaſes. | — | 
4. Where a Reſervation of the whole Rent, or only 
Fre pro Rata on a Leaſe of Part, ſhould be. good. 
Rule 8. That ſuch Leaſes muſt be made without Impeach- 
ment of Waſte. | 
(F) Of Leaſes by Parſons, Vicars and others, with reſpe# to other Quali= 


vel . e! „ 
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) Of the Conſent or Ofirmation of others to Leaſes made by Rift 
Perſons: Aud berein, © | 
1. Where Confirmation is neceſſary, either in 
: Leaſes 2 watt, or Sn Perſons min os! 
2, What Per ons are to m uch es r Eſtates, 
* 5117 what” Manner. 19 > Foubr | Leaſes P 
What Eſtates they who make ſuch. Confirmation are to have. 
1 ag} At what Time ſuch Confirmation js to be made. 
1 How far Regard is to be had to the true naming of the Cor- 
ation or Perſons WhO do confirm. | 
0 0 07 * or voiflable Leaſes by Eccleſi xr gt Perſons : Aut herein. 
inſt whom Leaſes hot purſuant to the Statutes, or other- 
10401 _ deſective, are void or only voidable. 
2. By what Means and i in what Caſes ſuch voidable Leaſes may 
be made_ good. 
3. The Manner of geln ſuch Leaſes as are only voidable. 


(I) of Leaſes made by thoſe who have | ut a particular Eſtate or ew in the 
— leaſed: And herein, 


1. Of Leafes made by Tenant in Douer or Curteſy. 
2. Of Leaſes made by Tenant for Life. 
s. Of derivative Leaſes, or by one who i is but a Leſſee for Years 
> himfelf. - 
4 Of Leaſes ads by a Diffeiſor or Diſſeiſee. 
F. Of Leaſes made by Jointenants or Tenants in Common. 
: 6 Of Leaſes made by Copyholders. 
v. Of Leafes made by Executors or Adminiſtrators. 
& Of Leaſes made by a Bailiff of a Manor. 
| Of Leaſes made by a Guardian. 
10. Of Leaſes made purſuant to Authority. 


11. Of Leaſes made purſuant to Powers in private Conveyances 
and Settlements. 


(K) By ub Form of Words Leafes may be made. 
-4 L) What Certainty is requiſite to Leaſes for Tears as to their Beginning, 
Continuance and Ending: And herein, 

1. With Regard to the Date of the Leaſe. 

2, With Regard ro, other Circumſtances taken Notjce of in 
the Deed of Leaſe, whereby to aſcertain the Commencement 
thereof. 

3. The Certainty of Leaſes for Years as to their Continuance. 

4. The Certainty of Leafes for Years as to their Duration and 
Ending. 


(M) In what Caſes and to what Reſpecłs an Entry by the Leſſee is requif te 
to the: Performance of bis Leaf. 

(N) Leaſes for Tears, when to take Effect as 4 Reverſion, when as a future 

 TIhtereſt, and when neither the one nur the other. 


(OY A1 for Tears by Eftoppel, how far and againſt whom ſuch Leaſes 


(P) 2 for Tears and fiuure Intereſts, how far they may be barred or de- 
— 6 and how far not, and where an Entry before the Term begun is a 
i ſin. 
15 How far and by what Means. Leaſes for Tears in Truſt to attend an 
heritance may be barred. or defiroyed. _ 
& Leaſes for Tears, when merged by Union with the Freebald or Fee. 
Of: Sarrenders of Leaſes for Tears: And herein, 
1. Of Surrenders in Fact or expreſs.: And. berein. again, 
1. By what Words ſuch Surrender may be made. 
2. Upon what Eſtate ſuch Surrender may operate. 


& of the 
e ſame. 
and in 


4 * 3 L 3. Of 


(E) Of Legacies veſted or lapſed : And berein, 


et TT 


Miata bn ble 


With cheir DIVISIONS. 


— — 


— —— 


3. Of Surrenders in Law, or implied Currenders : Aud 


therem 
T. With Regard vo Leaſes in Poriitsn. 


2. With Regard to Leaſes in futuro. 


a” 3. Wich Regard to the Thing it IF ſo Cartendered, 
CT) Leaſes, when determined by Canceliing the Deed. 


Legacies, Pegs #65 
A) What a Legacy properly is. | 
000 l here a Legacy ſhall be ſaid to be well given: And beret 
1. What Werds make a good Bequeſt. 
2. What ſhall be ſufficient Deſcription of the Petſon to take. 
3. What ſhall be ſufficient Deſcription of the Thing given, and 
what ſhall be ſaid to be bequeathed. 
(C) #hat ſhall be an Ademption or Extinguiſbmem of a Lega 


(D) Where a Legacy ſhall be preſumed to be a Satisfaion 7 4 Debt or 
Duty owifig from the Teftator. 


1. Where it ſhall be a lapſed Legacy by the Legitee's dying in 


the Life-time of the Teſtator, and where in ſach Caſe it ſhall 


. veſt in another Perſon, to whom it is limited over. 


2. Where a Lega 1 be ſaid to be veſted or lapfed, being 
to be paid at a future Time, to which the Legites did not 
arrive. 

(F) Of cbnditional Legacies, and bow far the Condition muſt be complied 
with, otherwiſe the Legacy will be forfeited. 
(G) Of ſpecifick and prcumiary Legacies, and the Difference Wee dens 
a Of abating, reſunding, and giving Security for that F. 
Mo 2 2 Legacies and Legatees. 
(K) mw Payment: of Legacies: And betein, 
What ſhall be a good Payment, and to who to be made. 

Rn deen | 

3. Where the Legatee ſhall have Intereſt, and Maintiiiiies 3 in 
the mean Time. 

(L) Of the Executor's Aſſent to a Legacy. 
(M) Legacies, in what Court, and how properly reboverable. 


Tibel. Page 490. 


(A) wo ſhall be faid a Libes: And bereiu, 
1. How far it is neceſſary that it ſhoultf be in Wriding: * 
2. What Degree of Defaniation will amount to a Libel. 
3. What Certainty in the Matter and Application will make it 
a Libel. 
4 9 7 og any Proceedings in a Court of Juſtice will amouri to 
i 
5. Whether any Thing of this Kind can be juſtified, 
(B) IW ho ſhall be ſaid @ Libeller : Aud herein, 
r. Who ſhall be ſaid the Author or Compoſer of a Libel, 
2. Who the Publiſher. 
(C) The Offenders bow puniſhed, 
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""Lanivation of Actions: Page 499. 


(A) 2 the Limitation of A8ions at Common Law, and before the Statute 


B) Of the Limitation of real Afions purſuant to 32 H. 8. and 21 Jac. 1. 
(C) Of the Limitation of Time in regard to Actions on Penal Statutes. 
(D) Of the Limitation of Time in regard to Perſonal Actious, purſuant to 
21 Jac. 1. And herein, 
1, Of Actions of Aſſault and Battery. 
2. Of Actions of Slander. 
3. Of Actions ariſing upon Contract and founded in Maleficio : 
And ber ein, 
1. Of what Nature or Degree the Adios muſt be, ſo as to 
be barred by the Statute. 
2. Whether a Truſt or equitable. Demand be within the 
Statute.” . 
3. At what Time the Right of AQtion ſhall be ſaid to have 
accrued, before which the Statute can be no Bar. 
4. In what Court the Demand muſt be made, or what 
Courts are bound by the Statute. 
(E +3 the : in the Statute _ Jac. 1 Lap. I * and what will ſavs 
a Bar ne Sheree: And herein, 
1. What Actions are within the Savings-of the Statutes. 
'2. Of the Exception in relation to Infants, Ec. 
3. Of the Exception in relation to Accounts between Merchants. 
4. Of the Exception in relation to Perſons beyond Sea. 
. 5. Where no Executor or Adminiſtrator. to ſue or be ſued: - 


6. Where no Juriſdiction to ſue on, or hindered by ſome Au- 
— 


Where the Suing out a Writ will ſave the Bar of the Statute.” 
8. Whexe a Debt barred by the Statute ſhall' be ſaid to be revived. 


( of tbe Manner 7 e and _ Eg of the Statute od Li- 


mitations. 8 oy 


' Pathem, 2: EG 
(A) What it is. | 


U aA ih ol 


Maintenance, and the Offence. of Buying 14 
Selling a pꝛetended Title. | Page oo. 


0 A) What ſpall be ſaid to amount to an AF of 3 


(B) In what'Reſpe#s ſome ſuch Ads may be juſtified And herein, 
1. How far they are juſtifiable in Reſpect of an Intereſt i in the 
Thing in Variance. 
2. How far in Reſpe& of Kindred or Affinity. 
3. How far in Reſpect of other Relations; as that of Lord and 

Tenant, Maſter and Servant. 

4. How far in Reſpect of Charity, . 
5. How far in Reſpe& of the Profeſſion of the "Fog 


(C) How Maintenance is reſtrained and puniſhed by the Common Law. 


(D) How reſtrained and puniſhed by Statute. 
(E) Of the * of Buying or Selling a pretended Title. 


Pandamuse. 


Fd 


With their DIVISIONS. 


Mandamus. b. 563. 


CA) Of the Nature of ths Writ ; and berein of the Suggeſtion and Manner 
0 NN the reo. pe e tc ae, pe 
(BY Of the Form thereof, and for what Irregularities it may be guaſbed or 


uperſeded. | 
< In what Caſes to be granted: And herein, 0 03 | 
1. Where it lies to reſtore or admit 4 Perſon to an Office, and 
what ſhall be faid ſuch a Publick Office for which a Manda- 


mas will he. | 


2. Where the Party's having another Remedy is a ſufficient 
Foundation to deny it; and therein of granting Mandamys's 
to reſtore Members of Colleges, 8e. Ms a, 

3. What Removal or turning out of an Officer will intitle him 

| to a Mandams an SORT 

(D) Where it lies to inferior Courts, and Magiſtrates, to oblige them to do 
that Fuſtice, which the Publick Gad requires and tbe Law enjoins. 

(E) Of the Authority by which it Iſſues ; and therein of the diſcretionary 

- Power in the Court of Granting or Refuſing it. 

(F) To whom to be directed. 

Gn By whom to be returned. 


H) Of the Manner of enforcing Obedience to the Writ, and compelling 4 
Return | 


(I) What ſhall be ſaid a good Return. 

(K) Of traverſing the Return, and taking Iſſne thereon. 
L) Yo the Party's Remedy for a falſe Return. 
M) Of awarding a peremptory Return. 


Maſter and Servant. 1 4 


(A) Of the Manner of Hiring and Binding a Perſon Servant or Apprentice. 
(B) Who may ſerve or are capable of binding themſelves Servants or Ap- 
prentices. | 
(C) Of the Furiſdiion of Fuſtices of Peace in binding out Apprentices, 
in obliging Maſters to provide for them, in compelling them to refund the 
Money had Neat of For in diſcharging Apprentices from their Maſters. 
(D) Of the Neceſſity of ſerving an Apprenticeſhip, as a Qpalification to fol- 
low a Trade within the 5 Eliz. Aud herein, | 
1. What ſhall be ſaid a Trade, which a Perſon is prohibited to 
follow, within the Statute. 


2. What Manner of following or exerciſing a Trade ſhall be 
ſaid within the Statute. | 


3. What Kind of Service will be a ſufficient Qualification with- 
in the Statute. A. 
4- By whont the Offence of following a Trade without a Qua- 
lification is cognizable. 
5. Of the Form of the Proceedings in order to a Conviction, 
for following a Trade without being qualified. 
(E) Of aſſigning and turning over Apprentices to other Maſters. 
(F) * Apprentices free. | 
(8 Apprentices are to be taken Care of when their Maſters happen 


(H) Of Servants Wages, how recoverable. | 


(I) What Acts of the Servant are deemed the Maſter's, of which the Maſter 
may take Advantage. IR | 


* 41 (K) What 


” 


A Table of the ſeveral T ITIL ES, 5 


(K) mat Ads of the Servant ſhall be deemed the Maſter's, for which the 


Maſter ſhall anſwer and be bound. 
(L) For what Ads of his ſhall the Septarit binſelf aufe wer to others. 
(M) For what As of his ſhall the Servant anſwer, and be reſponſible to 
his Maſter : And herein, 
1. Where by an implied Truſt or Confidence a Servant ſhall an- 
ſwer in à Civil Action. | 1 
2. Where Servants and Apprentices ſhall be puniſhed criminally, 75 
for Acts done in relation to their Maſters. 4 


(N) of” 1 l bin Authority over bis Servant, and how 7ar be may cor- 
ret and punt mn. 


(O) Yor the Maſter's Remedies againſt others for inticing away, and other 


Thjiiries done, in Felation to his Servaitt. {7 
(P) "What Ry Servant may juſtify doing in each other's Defence. 4 


* Marriage and Divozce. - Page 363. 
( A) bes Perſbns may marry within the Levitical Digrees. 


(5) Of Efponſuls and Marriage Contracts; and therein of the Difference be- 


tween Contrafs in præſenti and futuro, and the Remedies for the Viola- 
tion thereof. 
(C) Of the Solemnization and Ceremonies requiſite to a compleat Marriage; 
and therein of the Offence of performing ay ame wit hout 4⁰ Aut bo- 
(D) Of Offences Genf the Rights of Marriage + Aud be 
ences againſt the Rights of Marriage: erein, © 
1. Of the Offence of 1 forcible Martins 
2. Of the Offence of marrying an Infant Female under the Age 
of ſixteen, without Conſent of Guardian. 
3. Of the Offence of procuring an improvident Marriage ; and 
therein of Marriage-Brokage Contracts and Agreements. 


(E) Marriage bow long to continuè; and therein of the ſeveral Kinds of 
' Divorces : And herein, 


1. Of Elopement. 


2. Of the Offence of taking away a wie, and of criminal Con- 
verſation. 


3. Of the ſeveral Kinds of Divorces. 


Merchant and unn, page 3. 
(A) Of Alien Merchants. 


(B) Of Principals and Factors. 


(C) Of Partners and joint Traders. 
(D) Of Owners and Maſters of Ships. 
(E) Of Mariners. 

(F) Of Average 


() Of — 


(H) Of Charter- Parties. 
(D) Of Policies of Inſurance. 
(K) Of Bottomry Bonds. | 
(L) Of Bills of Exchange : And herein, 
1. Of the Nature and different Kinds of Bills of 3 and 
negotiable Notes: And berein, 
1. Of Foreign Bills. 
2. Of Inland Bills. 


3. Of promiſſory and * Ne otes. 8 
4 2. What 


e 7＋— I — 
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With their DIVISIONS. 


* — 


2. What mall be | Caid a Bill of. Exchanges. or negotiable Note, 
within the Cuſtom of Merchants. 155 

3. Who ſhall be ſaid liable to the Payment thereof, and therein 
of ſuing the Drawer, Indorſor, or Acceptor. 
4. Who hall be ſaid intitled to the N T 
5 of the Indorſement. oF 
8. Of the Acceptance : And herrin, i 

1. What ſhall be ſaid a good Acceptance. 

2. Where Acceptance ſhall bind. | 

3. Whether an Acceptance may be qualified. 

+, Of the Proteſt: And herein, 

1. Of the Neceſſity and Validity of the Proteſt. 

2, At what Time to be made, and therein of giving Notice 
to the Drawer ; of the Drawer's Refuſal, ſo as to intitle 
the Party to Principal, Intereſt and Coſts. 

8. Of the Action and Remedy on a Bill of Exchange, and Man- 
ner of declaring and pleading therein. 


Miſnomer and Addition, Page 6 15. 


(A) What Names are the fans; and may or may not be mi Aue 
(B) bat Names and Additions are required by Law, and mnſt be truly 
inſerted : Aud herein, 


1. Of the Difference between the Chriſtian Name and Sur- 
name. ; 


2, Of the Addition of the Eſtate or Degree. 
3. Of the Addition of the Myſtery. 
| 5 Of the Addition of the Town, Hamlet, Place br County. 
Of Additions which are only Conveyances to the Action. 
(C) Whore the Name is truly put at firſt, aud afterwards varied from. 


(D) Of the Difference between 4 Aae in Grants, Obligations, &c. and 
Judicial Proceedings. 


(E) At what Time the Miſtake muſt be taken Advantage of, and bow the 
ſame is-falved. 


(F) Of the Manner F taking Advantage of, and pleading a ä or 
Want of Addition. 


(G) Who may bake Advantage thereof: 


Monopoly. | Page 6:6. 


(A) Monopoly, what it is, and how reſtrained by the Common Law, 
(B) How reftrained by Statute. 


Mortgage. bse 5:6 
(A) Of the Origitial and ſeveral Kinds of Mortgages. 


B) hat ſhall be deemed a Mortgage, or Eſtate redeemable. 


(C) Of the Nature of a Mortgage as, to the diſtinct Intereſts of the 2 
gagor and Mortgagee. 


(D) Of the legal Performance of the Comdition. 
(E) Of the Equity of Redemption and Forechiſure * And herein, 


I. oO any redeem, and by whom the Mortgage · money ſhall 
pai 


2. To whom the Mortgage-money ſhall be paid, . 
3. Of 
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3. of the Precedency ** Right of Redemption, where there 


are ſeveral Mortgagees or Incumbrancers; and therein of 


their Remedies againſt each other, as well as againſt the 


Mortgagor, 

4. How far the Purchaſing in a precedent Mortgage 
brance will protect ſuch Purchaſer, and intitle 
cedency of Redemption. | 

5. Of the Equity which muſt be done by him, why would re- 
deem, to the Perſon againſt whom a Redemption is prayed. 

6. At what Time the Redemption muſt be. 

7, Of the Manner of redeeming and foreclofing. * 


(F) Mortgagees and their Aſſignees, how to Account, and what Allowances 
to make. 


Murder and Homicide. - 


(A) In what Caſes a Man may be ſaid to kill another. 
(B) Who are ſuch Perſons, by — of whom 2 err m7 be ſaid to 
commit Murder. . 
(C) What ſhall be deemed Murder: And herein, 
I. — 1 it ſhall be ſaid to be cxpreſo Murder, and of Malice 
pre 
2. Where the Malice ſhall be ſaid to be implied, or by Preſump- 
tion of Law: Aud herein, 
1. Where the Homicide being voluntarily committed, and 
without Provocation, the Law implies Malice. 
2. When done on an Officer or Miniſter of Juſtice. 


or Incum- 
to a Pre. 


\ Pago CG x. 


3. When done by Perſons in the Execution of ſome other 


unlawful Act. 
(D) Of Manſlaughter, and therein of Manſlaughter exemps from rf. L 7 
. the Statute of 1 Jac. 1. © S's 
(E) Of juſtifiable Homicide : And heroin, | 
I. As it hap ppens in the due Execution and Advancement of 
publick Juſtice. 


2, 00 uit, happens in the Defence of a Man's Perſon, Houſe .or 


(F) Of excuſable Homicide : And herein, 


1. Of Homicide per infortunium, or 8 
2. Of Homicide ſe defendendo. 


Hontutt. Page ok : 


(A) Of the Nature thereof, and how it differs from a Retrarit. 
(B) Who may be nonſut. 


(C) In what Actions there may be a : Nonſuit. 
(D) At what Time a Nonſuit may be. 


(E) How far the Nonſuit of one ſhall be the Nunfuit of another, 


(F) How far a Nonſuit for Part of the Thing iu Demand A be a Mon- 
c < of uit for the whole. 


Of the Effe of a Nonſuit ; and oe in of its * a e Bar. 


Nuſances. Page 1 


(A) What ſhall be ſaid a Nuſance. 
(B) How far the Indic ment muſt We it to be an Annoyance to all the 
King's — 
(C) How 
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(C) How a Nuſance is to be removed or abated. 

(D) How the Offence is puniſhable. Mm 3 
For Nuſances relating to the Highways, vide Title Highways. 
For thoſe relating to Bridges, Title Bridges. 
For thoſe relating to Publick Houſes, Title Inns and Innkeepers. 


Obligations. vage 685. 


(A) Of the Nature of the Security, called a Bond or Obligation. 
(B) What Words create ſuch a Security. 
(C) Of the Ceremonies requiſite to a Bond or Obligation; and herein of 
Signing, Sealing, Date and Delivery. 
(D) Of the Parties to the Obligation: And herein, 
1. Who may bind themſelves, or be Obligors. 
2. Wh may take ſuch Security, or be Obligees. | | 
3. Who ſhall be {aid the Obligee ; and therein of making ſeveral - 
Obligees. | 
4. Where there are ſeveral Co-obligors or Sureties ; and herein, 
where they ſhall be ſaid to be jointly and feverally bound, and 
of the Obligee's Remedy againſt all or any of them. 
5. Of their Remedies againſt each other. 
(E) Of the Condition and Conſideration of the Obligation : And herein, 
I. Of poſſible and impoſſible Conditions. 
2. Of repugnant Conditions. 
3. Lawful and unlawful Conditions. | | 
(F) Of the Breach and Performance of the Condition of an Obligation : And 
herein, 8 | 
1. What ſhall be a Breach or ſufficient Performance. 
2. Where there are disjunctive Conditions, how to be performed. 
3. By and to whom to be performed. 
4. At what Time to be performed. 
5. At what Place to be performed. | 
6. What the Obligee muſt do in order to intitle him to take Ad- 
vantage of the Breach, and herein of Notice, Requeſt, Oc. 
7. How the Breach muſt be aſſigned and ſer forth, and the 
ks Manner of pleading Performance, and in Bar. 


Offices and Officers. ve: 1:8. 


(A) Of the Nature of an Office, and the ſeveral Kinds of Offices. 

(B) Offices, by what Authority created. 

(C) Who hath a Right of granting or aſſigning an Office ; and therein of one 
Office's being incident to another. | 

(D) Of the Grant of Offices by Eccleſiaſtical Perſons. 

(E) Of the Ceremony requiſite to a compleat Creation or Grant, and of the 
Oaths required by Statute. 

(F) Of the Offence of buying or ſelling an Office, and what Offices are pro- 
hibited to be thus diſpoſed of. | | 

(G) What Remedies a 72 having a Right to an Office muſt purſue, to be 
let into the Enjoyment of it, and how a Diſturbance is puniſhable. 

(H) Of the Nature of Offices as to their Duration and Continuance; and 
therein of their being grantable in Fre, for Life, Tears, at Will and Re- 
verſion. 

(I) Offices by whom to be executed, and who are incapable thereof. 


(K) Of the Manner of executing them ; and therein of Offices that are in- 


compatible, and where an Office may be executed by two or more Perſons. 


Vol. III. Le] (L) of 


/ 


ts. AMOS. a 


A Table of the ſeveral TITLES, 
(L) Of the Execution of an Offite by Deputy; and therein of Superiors be- 


ing anſwerable for their Deputies. 

(MY Of the Forfeitures of an Office. 574 

(N) Where for Corruption and oppreſſive Proceedings officers are puniſhable ; 
and therein of Bribery and Extortion. 


| DutlaWzy. | Page 745. 


(A) In what Caſes Proceſs of Ontlawry lies. * 
(B) By what Juriſdiction ſuch Proceſſes are to iſſue. 


(C) Asgainſt whom Proceſs of Outlawry may be awarded: Aud herein, 
1. Whether it may be awarded againſt a Peer. 


2. Whether Proceſs of Outlawry may be awarded againſt an 2 
Infant. a | 

3. Of awarding Proceſs of Outlawry againſt a Feme ſole or co- 
vert, and the Proceedings thereon. | of 


Of awarding Proceſs of Outlawry againſt ſeveral Defendants, 
and the Proceedings thereon. 
5. Of awarding Proceſs againſt Principal and Acceſſary. 
(D) I hat Forſeitures and Diſabilities an Outlawry ſubjets the Party to: 
And herein, | | 
1. Where it is of the ſame Effect with a Sentence or Judgment. 
2. Of the Forfeiture as to Lands, Goods, Sc. and therein of 
the Difference between Outlawries in criminal and civil Caſes, 
and of the King's and Party's Intereſt at whoſe Suit the Out- 
lawry was had; and herein, 
1. Of the Difference between the Forfeiture in a Criminal 
and Civil Caſe. 8 
2, What Things are forfeited by the Outlawry. f 
3. To what Time the Forfeiture ſhall relate. = 
4. Of the King's and Party's Intereſt at whoſe Suit the Out- | 


lawry was had, in the Eſtate and Effects of the Party 
outlawed, and their Remedies for the ſame. | 


h 3. Of the Party's Diſability to bring any Action. 
! j | 4. What further Diſabilities outlawry ſubjects the Party to. 

(E) Of the Regularity of the Proceedings on an Outlawry, and for what 
ll | Errors it may be reverſed: And herein, 
: 0 1. Where, for want of ſuch Proceſs as required by Law, the 
"i Outlawry may be reverſed. 
2. Where for Want of Form in ſuch Proceſſes the Outlawry may 

be reverſed. | | 2s 


3. Where for Variance in ſuch Proceſſes the Outlawry may be 
reverſed. — 


4. Where for a defective Execution and Return the Outlawry 
may be reverſed: And herein, 
1. To whom ſuch Proceſs is to iſſue and be executed. 
2. To what Proceſs the Place is to iſſue ; and therein of the 
Quinto exactus, and Proclamations on an Outlawry. 
| 3. What ſhall be ſaid a good Execution and Return. 
(F) Of the Manner of Reverſing an Outlawry ; and therein of the Difference 
between Errors in Fatt and in Law. 
(G) What the Party muſt do in order to intitle bim to @ Reverſal: And 
herein, f | 
1. Of appearing in Perſon or by Attorney. 
2. Of giving Bail. | 
3. Of ſuing out a Scire facias. 
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% With their DIVISIONS. 
(H) The Effeds and Conſequences of a Reverſal ; and herein, 
1. Where the Proceedings on the Reverſal are in the ſame Plight 
as if an Outlawry had been. 


2. To what the Party ſhall be reſtored on Reverſal of the Out- 
lawry. ; | 


Papiſts and Popiſh Recuſants. v1 1:9. 


(A) The Diſabilities, Reſtraints, Forfeitures and Inconveniencies which po- 
piſh Recuſants are ſubjeft to: And herein, 
1. Of their Diſability to bring any Action. 
2, Of bearing any publick Office or Charge. 
3. Of claiming any Part of a Husband's Perſonal Eſtate. 
4. Of claiming an Eſtate by Curteſy or by way of Dower, after 
a Marriage againſt Law. | 
2. Of the Reſtraints they are put under: And herein, 
1. From going five Miles from home. 
2, From coming to Court. 
3. From keeping Arms. : 
4. From coming within ten Miles of London. 
3. Of the Forfeitures they are liable to: And herein, 
1. That of two Parts of a Jointure or Dower. - 
2. That of 20 J. for not receiving the Sacrament yearly after 
Conformity. 
3. That of 1007. for an unlawful Marriage. 
4. That of 100 J. for an Omiſſion of lawtul Baptiſm. 
5. That of 20 J. for an unlawful Burial. 
4. Of the Inconveniencies they are ſubje to: And herein, | 
| 1. That their Houſes may be ſearched for Reliques, whether 
they be Men or Women. 
2, If oy be women, and married, that they may be com- 
mitted. 
(B) Of the Offence of not making a Declaration againſt Popery, and the Re- 
ſeraints it ſubjecs them to: And herein, 
1. From fitting in Parliament. 
2. Holding a Place at Court. 
3. From living within ten Miles of London. 
From keeping Arms. . 


(C) Of the Offence in promoting or profeſſing the Popiſh Religion : And 
| herein | | | 
85 1. Of the Offence of ſaying or hearing Maſs or other Popiſh 1 

Service. | | 
2. Of giving or receiving Popiſh Education. 

3. Of buying or ſelling Popith Books. 

4. Of keeping School. 

5. Of with-holding a competent Maintenance from a Proteſtant 
Child. 

6. Of the Diſability of thoſe profeſſing the Popiſh Religion to 
preſent to a Church. | 

7. Of their Diſability to purchaſe. 


Pardon, Page 801. 


(A) By whom to be granted. Ces 
(B) In what Caſes, and for what Offences it may be granted. 
(C) Hhere a Pardon is grantable of common Right. 


D) Of 


5 : 
— 


A Table of the N TITLES, G 4 
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(D) Of the Validity 7 a Pardon; and therein by what Words, Treaſon, 
Murder, Felony, and other Offences may be pardoned ; and herein of Par- 
dons by Implication, and where the King ſhall be ſaid to be deceived in his 


| Grant thereof. = 
(E) Whether a Pardon may be conditional. ; = 
F (F) Who may take Advantage of a Pardon, and to whom it ſhall be ſaid to E 
extend. | | 85 
if (G) In what Manner a Pardon is to be taken advantage of: And herein, 5 
| 1. In what Manner a General Pardon by Parliament is to be. 1 
taken advantage of. 

| 2. In what Manner a particular Pardon under the Great Seal is 

0 to be taken advantage of. | 
b | (H) The Effeds and Conſequences of a Pardon, and to what the Party ſhall 
| be reſtored. h 

1 Pauper. Page 811. 

90 | | CA) Of the Right to ſue in forma pauperis, and the Manner of Admittance. 

oy | (B) Whether a Defendant may be allowed to defend, as well as a Plaintiff to 

N. | ſue, in forma pauperis. 

0 (C) In what Caſes to be ſo admitted. 

* 0 (D) In what Caſes to be diſpaupered and to pay Coſts. 


1 | | Perjury. Page 814. 


. (A) bat it is by the Common Law, and how reſtrained and puniſhed. 
W | (B) How reſtrained and puniſhed by Statute. 


hi Piracy. Page 819. 


Babtas Coꝛpus. 


(A) Of the Nature and ſeveral Kinds of Urits of 
Habeas Corpus. 
(B) Of the Habeas Corpus ad Subjiciendum : And herein, 
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1. What Courts have a Juriſdiction of granting it. 

2. To what Places it may be granted. 

3. In what Caſes it is to be granted, and where it is the 

7 proper Remedy. = 8 | 

E- 4. How far the Courts have a Diſcretionary Power in grant- 

5 ing or denying it: And therein of the Habeas Corpus Act. 

5. Of the Manner of ſuing it out, and the Form of the Writ. 

6. To whom it is to be directed. 

7. By whom to be returned. | | 

8. Of the Manner of compelling a Return; and the Offence 
of a falſe Return. Zen 

9. What Matters muſt be returned together with the Body of 
the Party. 5 6 | 

10. Where the Return ſhall be ſaid to be ſufficient, and to 
warrant the Commitment. a 

11. Whether the Party can ſuggeſt any Thing contrary to the 
Return. 

12, Whether any Defect in the Return may be amended, 

13. What is to be done with the Priſoner at the Return: And 
therein of bailing, diſcharging, or remanding him. 


(C) Of the Habcas Corpus ad faciendum & recipiendum. 
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(A) Of the Nature and ſeveral Kinds of 
4 WIrits of Habeas Corpus. 5 


HEREVER a Perſon is reſtrained of his Liberty by Vavgh. 136. 
being confined in a common Gaol, or by a private Perſon, Bſbel's Cate. 
whether it be for a Criminal or Civil Cauſe, he may regu- 3 * 
| V larly by Habeas Corpus have his Body and Cauſe removed * mol pig 
ro ſome ſuperior Juriſdiction, which hath Authority to examine the Le- ſual Remedy 
gality of ſuch Commitment, and on the Return thereof either Bail, to berelieved 


Diſcharge, or Remand che Priſoner. th {<1 
Vol. III. D „ 


RI ns 


2 Habeas Coꝛpus. 
2 Inſt. 35. The Habeas Corpus ad Subjiciendum is that which iſſues in Criminal 
. Je Caſes, and is deemed (a) a Prerogative Writ, which the King may iſſue 
N to any Place, as he has a Right to be informed of the State and Con- 
2 Rol. Abr.69. dition of the Priſoner, and for what Reaſons he is confined. It is alſo 
(b) That it is in Regard to the Subject deemed his Writ of (5) Right, that is, ſuch a 
Ng one as he is intitled to (c) em debito Juſtitiæ, and is in Nature of a Writ 
Writ. * of Error to examine the Legality of the Commitment; and therefore 


Car. 466. commands the Day, the Caption; and Cauſe of Detention to be returned. 
But it is no 


original Writ, Carter 221. per Vaughan. (c) 4 Inſt. 290. | 


— 


For this vide The Habeas corpus ad faciendum e recipiendum iſſues (4) only in Civil 


8 Caſes, and lies where a Perſon is ſued, and in Gaol, in ſome inferior 


this Writ a Juriſdiction, and is willing to have the Cauſe determined in ſome ſuperior 
Civil Action, Court, which hath Juriſdiction over the Matter; in this Caſe the Body 


and alſoa is to be removed by Habeas Corpus, but the Proceedings muſt be removed 


Matter of f g 
Crime be re- by Certiorari. 


turned; as if a Perſon be arreſted for Debt, and alſo charged with a Warrant of a Juſtice of Peace 
for Felony, 1. If it appear to the Judge or Court, that the Arreſt for Debt, or other Civil Action, is 
fraudulent, they may remand him, 2. If it be found Real, they may commit him to the King's 
Bench with bis Cauſes, tho? they are Matters of Crime; for that Court hath Conuſance as well of 
the Crime as of the Civil AGion ; bur then in the Term the Court may take his Appearance or Bail 3 
to the Civil Action, and remand him, if they ſee Cauſe, as to the Crime to be proceeded on below ; : 
but upon the Writ ad faciendum & recipiendum, there ought not ſingly a Matter of Crime to be feturn- > 
cd, for that belongs io the Habeas Corpus ad Subjiciexdum. 2 Hal. Hiſt. P. C. 145. & vide 6 Mod. 133: 


Tyer 19. a. There is likewiſe a Writ of Habeas Corpus ad reſpondendum, where a 
an on 84. Perſon is confined in Gaol for a Cauſe of Action accruing within ſome 
12 5 5. inferior Court; and a third Perſon hath alſo a Cauſe of Action againſt 
Styl. Prat. him; in which Cafe he may have this Writ in order to charge him in 
Regift. 330. ſuch ſuperior Court; for inferior Courts being tied down to Cauſes 

arifing within their own Juriſdiction, the Party would be without Re- 


) If one in medy, unleſs allowed to ſue him in another Court; (e) but it ſeems, that 


("8 | Priſon in the regularly a Perfon confined in B. R. cannot be removed to the C B. by 
WR — 0 this Writ, nor vice verſa; for in theſe Caſes there can be no Defect of 
mW to the King's Juſtice, as theſe Courts have (f) Conuſance as well of Local as 'Tranſi- 
| i | Bench by tory Actions. | 


HB Habeas Cor- * | 
J pus, and intending to go over to the ue, procures him ſome Friend to bring a Habeas Corfus to re- 
N move him thicher, be pn nar be removed thither till he has anſwered to the Cauſe in B. R. for 
N he ſhall not compel the Plaintiff to follow after « Rolling Defendant ; and ſo vice verſa of the Common 
"ſt Pleas, each Court ſhall retain rhe Defendant where he is firſt attached, and after he has anſwered 
(118K there, he may be carried any where. 1 Salk. 350. () And therefore this Writ lies not to a County 
N Palatine. 1 Salk. 354. — nor do the Cinque Ports, unleſs the Action be local, fo that they cannot 
10 have Conuſance of it. 1 Mod. 20. | 


| (e) There is There are alſo beſides theſe (g) other Writs of Habeas Corpus, as a 
5 3 , Mit Habeas Corpus ad deliberandum & recipiendum, which lies (h) to remove a 
Canes od {os 2 Perſon 


" tisſaciendum after a Judgment; and on this Writ the Attorney for the Plaintifh muſt indorſe the 
(| Number-Roll off the. Jv{gmens on the. back of the Writ. Styl. Regiſt: 33'%.\— Habeas Corpus upon a 
wh Cepi, where the Party is taken and in Execution in the Court below. 80 upon an Attachment out 

of Chancery, and a Cey; Corpus returned by the Sheriff, the next Step is 'a Habeas Corpus; for the Sheriff 
having executed the Command of the Writ of Attachment by taking the B dy, he cannot carry him 
out of the County without the King's Writ. —— There is alſo,a Writ of Habeas. orp un ad teſtificand;, which. 
is to remove à Pcyſpn, in, Confinvement in order to pive' his Teſtimony in ſome Court df Jultice ; for 
which, vide, Styl. 119 126, 230% 3. Keb. 5 Camby 17, 48; (b) A. Perſon committing a Crime in Barka- 
does, and apprehended here, may be . thither by Haleas Coches and tried 3 Keb, 560, 566, 568. 
Warner's Caſg. — Alſo. fince the Habeas Corpus, Ad, a Perſpn committing. a criminal Offence in [eland 
being here, may be ſent to lxeland and tried there. 2 Vent, 314. Colonel Lundy's.Caſe. —Alfo Jyſtices, 
ef Gaol- Delivery may: ſend, Priſoners hy. Habeas Cortvs to the Sheriff of another County, and a Pre- 
pt..to. thg Sherith of. that other Coupty, to receive them, namely, fon a. Felony. committed in that 
ount y, tho that County be out of the Circuit of the Juſtice, that ſonds them. 2 Hale He. P. C. 37. 
That if any Habeas Corus come to receive a Priſoner from another Gaol, the Gaoler to rake Notice 
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him; but then it muſt be to appear in the Court of King's Bench, for 
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Perſon to the proper Place or County, where he committed ſome Crimi- of the Of- 


nal Offence. ; ? —_ 
ſtood committed at the other Gaol, and to inform the Court, that if he ſhall happen to be acquitred, 
or have his Clergy, he may yet be remanded to the former Gaol, if there be Cauſe. XH 4 ——— 
And that if any Habeas Corus come to the Gaolers to remove a Priſoper, that with the Priſoner they 
alſo certify the Cauſe „ he ſtood there committed. Kelynge 4. 


1 _— 


(B) Df the Habeas Corpus ad Subjiciendum: And 


herein, 


1. That Courts have Jurisdiction of granting it. 


13 is clear, that both by the Common Law, as alſo by the Statute, 2 4% 55. 
the Courts of Chancery and King's Bench have Juriſdiction of award- 4 _ 90. 
ing this Writ of Habeas Corpus, and that without any Privilege in the | % 31 
Perſon for whom it is awarded; but it ſeems, that by the Common 13. N 
Law the Court of King's Bench could only have awarded it in Term— 

time, but that the Chancery might have done it as well out as in Term, 

becauſe that Court is always open. 

If the Habeas Curpus iſſues out of Chancery, and on the Return thereof 2 Hal. II,. 
the Lord Chancellor finds that the Party was illegally reſtrained of his P. C. 147. 
Liberty, he may diſcharge him, or if he finds it doubtful he may bail * T7 ** 
the Chancellor hath no Power to proceed in Criminal Cauſes; or the 
Chancellor may commit the Party to the Fleet, and in Term- time may 
Propriis mamibus deliver the Record into the King's Bench, together with 
the Body; and thereupon the Court of King's Bench may procced to 
bail, diſcharge, or commit the Priſoner. 

If the Haveas Corprrs, and alſo a Certiorari, be granted returnable in 2 Hal. Hip. 
Chancery, and the Caufe and Body be returned there, they may be ſent P. C. 147-8. 
into the King's Bench; if the Body only be returned with his Cauſes, by 
Habeas Corps into the Chancery, and delivered over into the King's 
Bench, they may proceed to the Determination of the Return, and 
either by Procedendo remand him, or grant a Certiorari to certify the Re- 
cord alſo, and thereypan commit or bail the Priſoner, as there ſhall be 
Cauſe. | 0 1 | 

But the ſending an Habeas Corpus ad faciendum & recipiendum by the 2 Hal Hip. 
Chancellor for Perſons arreſted in Civil Cauſes, eſpecially being in Exe- F © 14% 
cution, is neither warrantabte by Law nor ancient Uſage, and particu- 
larly forbidden by che Statute 2 H. 5. cap. 2. as to Perſons in Execution. 

There are ſeveral ſtrong Opinions, that no Habeas Corpus ad Subjicien- * . 
dum could by the Common Law iſſue of the Courts of Exchequer or 5 55. 
Common Pleas, unleſs it were in the Caſe of Privilege, becauſe theſe 3 Leon. is. 
Courts are confined to Civil Cauſes meerly; and therefore unleſs the 4 1. 70, 
Party were an Attorney, or intitled to the Privilege of the Court as an . 
Officer, Oc. or unleſs there had been a Suit commenced againſt him in , Mod. 1 . 
thoſe Courts, they could not grant a Habeas Corpus ad Subjiciendum, tho“ Vaugh. 155. 
they might any other Wrir of Habeas Corpus. 5 8 

But notwithſtanding theſe Opinions it was holden in Buſbel's Caſe, ws wy ah 
that the Court of Common Pleas may iſſue a Habeas Corpus ad Subjicien- e "to 
dum, and that if it appeared on the Return thereof that the Party was Pr-cedentsof 
impriſoned and detarned againſt Law, the Court might, tho' there was Writs of Ia. 
no Privilege in the Caſe, diſcharge him for that to remand him would _ e 


be an Act of Injuſtice in the Court, and contrary to Magna Charta. of the Court 
| | Alſo of C B. 


4 | Habeas Cozpus. 
2 Pal. Hiſt. Alſo by the Statute of 16 Car. 1. cap. 10. they have an original Juriſ- 
P. C. 144. diction to bail, diſcharge, or commit, upon an Habeas Corpus for one 
committed. by the Council-Table, as well as the King's Bench, and thar 
altho* there be no Privilege for the Perſon committed. | 

2 Fon. 14-17- Alſo by the Habeas Corpus Act, 31 Car. 2. any of the ſaid Courts in 
Term-time, and any Judge of either Bench, or Baron of the Exchequer, 
being of the Degree of the Coif, in the Vacation, may award a Habeas 
Corpus for any Priſoner whatſoever, and on the Return thereof diſcharge 
him, if it ſhall clearly appear that the Commitment was againſt Law, 
as being made by one who had no Juriſdiction of the Cauſe, or for a 
Matter for which no Man ought by Law to be puniſhed z or bail him, if 
it ſhall be doubtful whether the Commitment were legal or not; or te- 

mand him, according to the Nature and Circumſtances,of the Caſe. 


2. To what Places it may be granted, 


2 Rol. Abr.69. It hath been. already obſerved, that the Writ of Habeas Corpus is a 
Cro. Ja-. 543+ Prerogative Writ, and that therefore by the Common Law it lies to any 
Part of the King's Dominions ; for the King ought to have an Account 
why any of his Subjects are impriſoned, and therefore no Anſwer will 
ſatisfy the Writ, but to return the Cauſe with Paratum habeo Corpus, Ec. 


Palm. 54- Hence it was held, that this Writ lay to (a) Calice at the Time it was 
(a) Error of ſubject to the King of England. 
a Judgment | 


in the King's Bench in Ireland ; it was ſuggeſted, rhat the Plaintiff was in Execution upon the Judg- 
ment in Ireland; and the Court ſeemed to be of Opinion, that # Habeas Corpus might be ſent thither 


to remove him, as Writs Mandatory had been awarded to Calais, and now to Ferſey, Guernſey. 1 Vent. 
357-—— A Habeas Corjus granted to Ferſey. 1 Sid. 386. | 


2 Rol. Abr. 69. It hath been held, that this Writ lies to the Marches of Wales, as it 

3 does to all other Courts which derive their Authority from the King, 

ley. as all the Courts exerciſing Juriſdiction within. his Dominions do, and 
that it being a Prerogative, it does not come within the Rule Brevia 
Domini Regis non currunt, &c. for that muſt be underſtood of Writs 
between Party and Party. | 

(5) But a Ha- _ Alſo it hath been adjudged that () this Writ lies to the (c) Cinque 

bear Corpus Ports, to Berwick, altho* objected to have been Part of Scotland, and to 

ad faciendum the (d) County Palatine. | 


& recipien- : | 
dum does not lie to the Cinque Ports. 1 Sid. 431. (c) Palm. 54-5. 96. Bourne's Caſe. Cro. Fac. 543. 
S. C adjudged. 2 Rol. Abr. 69. (d) Latch 160. Fobſon's Caſe. 3 Keb. 279. 


Alſo by the Habeas Corpus Act, 31 Car. 2. cap. — par. 11. it is enacted 
and declared, That an Habeas Corpus, according to the Intent and true 
Meaning of the Act, may be directed and run into any County Pala- 
© tine, the Cinque Ports, or other privileged Places within the Kingdom 
© of England, Dominion of Hales, or Town of Berwick upon Tweed, 
© and the Ifles of Ferſey or Guernſey, any Law, Ge. 


3- Jn what Caſes it is to be granted, and where it is | 
the pꝛoper Kemedy, 


V augh. 136. A Habeas Corpus is a Writ of Right, which the Subject may demand, 
and is the moſt ufual Remedy by which a Man is reſtored again to his 
Liberty, if he hath been againſt Law deprived of it. 
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5 By the 31 Car. 2. cap. 2. par. 9. it is enacted, That if any Subject of 


this Realm ſhall be committed to any Priſon, or in Cuſtody of any 
Officer or Officers. whatſoever, for any criminal or ſuppoſed criminal 
Matter, that the ſaid Perſon ſhall not be removed from the faid Priſon 
and Cuſtody into the Cuſtody of any other Officer or Officers, unleſs 
it be by Habeas Corpus, or ſome other legal Writ; or where the Pri- 
ſoner is delivered to the Conſtable, or other inferior Officer, to carry 
ſuch Priſoner to ſome common Gaol; or where any Perſon is ſent by 
Order of any Judge of Aſſiſe, or Juſtice of the Peace, to any common 
Work-houſe or Houſe of Correction; or where the Priſoner is re- 
moved from one Priſon or Place to another within the ſame County, 
in order .to, a Trial or Diſcharge by due Courſe of Law; or in caſe 
of ſudden Fire or Infection, or other Neceſſity, upon Pain, that he 
who makes out Signs or Counterſigns, or obeys or executes ſuch War- 
rants, ſhall forfeit to the Party grieved One hundred Pounds for the 
firſt Offence, Two hundred Pounds for the ſecond, Ec. 

if a Party be impriſoned againſt Law, tho” he is intitled to a Habeas 
Corpus, yet may he have an Action of falſe Impriſonment, in which he 
ſhall recover Damages in Proportion to the Injury done him. 
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Fitz. corpus 


cum canſa 1. 


9 I. 6. 44 4. 
2 Inſt. 55. 


But it was held in Buſhel's Cafe; who together with the other Jurors 


appointed to try an Indictment for a Riot between the King and Pen 


and Mead, were fined at the Old Baily, becauſe they found a Verdict 
contra plenam evidentiam & direfionem cttrie in Materia Legis ; and fot 
Non- payment of the Fine, divers of them being committed to Priſon, who 


# * 


1 Mod. 119. 
3 Keb. 322, 


338. 


brought their Habeas Corpus in C. B. and the Impriſonment (a) held illegal; (a) Vaugh. 


in ſeveral Conferences with all the Judges, that yet no Action lay againſt 
the Commiſſioners, becauſe they acted as Judges and Commiſſioners of 
Oyer and Terminer, can no more be puniſhed for an erroneous Commir- 
ment, than they can be for an erroneous Judgment; and the higheſt 
Remedy the Party in this Caſe can have is a Writ of Habeas Corpus. 

If a Husband confine his Wife, ſhe may have a Habeas Corpus; but the 
Judges on the Return of ic cannot remove the Wife from her Husband. 

A Motion was made for a Habeas Corpus to the Lord Leigh, for having 
in Court the Body bf his Wife; and the Caſe was, the Parties were 
married in 1669, and becauſe they were both within Age, no Settle- 
ment was made in 1641; Lord Leigh perſuades his Wife to levy a Fine 
bf ſome Lands of 900 J. per Ann. whereof ſhe had the Inheritance, to 
him and his Heirs; and becauſe ſhe prayed to adviſe wich her Friends, 
he confined her until her Mother had petitioned the King and Council, 
and there the Matter was referred to three Lords of the Council; and 
they made an Award, which the Lady Leigh was ready to perform; 
but the Lord Leigh brought to her an Inſtrument to be ſealed, upon 
which ſhe made the ſame Requeſt as before, that ſhe might adviſe 


with her Friends, but he refuſed to permit it, and preſently compelled 


his Wife to go with him to his Houſe in the Country, where he made 
her his Priſoner ; and tho' by the barbarous Uſage of her Husband ſhe 
fell Sick, yet he would not let her have Phyſicians or Servants to attend 


| her, or to be viſited by her Friends; & per Cur. a Habeas Corpus was grant- 


ed, for this is a Writ of Right, which the Subject may demand, and the 
King ought to have an Account of his Subject; and tho? it was objected 
that here was no Affidavit but of ſuch Complaint as the Lady Leigh had 


153. 
2 Fon. 13. 
1 Sid. 273. 


2 Led. 129. 


Lady Leigh's 


Caſc. Mich. 


26 Car. 2. in 
B. R. : 
2 Lev. 128. 


3 Keb. 433. 
8. C. 


made in a Letter to her Mother, yet the Habeas Corpus ſhall go to put 


the Lady in a Condition to make Oath of this Matter herſelf, and to 
exhibit Articles againſt her Husband; for here is ſufficient Matter to 
compel him to find Sureties of the Peace, and of, his good Behaviour 
alſo; for this Treatment the Lady may ſue out a Divorce propter ſævi- 

Vol. III. C | iam; 


— — — K 
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tiam; and in a like Caſe between Sir Philip Howard and his Wife a 
Habeas Corpus was granted; and in this Caſs an Attachment may be 
granted againſt my Lord Leigh, if he reſuſes Obedience to the Writ, for 
being a Contempt, a Peer has no Privilege. 

2 Inſt. 290. If a Perſon be taken in the Manner within a Foreſt killing or chaſing 
Deer, c. and the Officer upon Tender of ſufficient Sureties refuſes ro 
bail him, he may have a Habeas out of the Courts at Weſtminſter, which 


Courts may bail him to appear at the next Eyre holden for the Foreſt; 


and this the rather, becauſe Juſtice-Seats are but ſeldom holden, and 


the Party, without this Remedy, might be obliged to continue a long 
Time in Confinement. | 


1 Vern. 24- If a Perſon be excommunicated, and the Significavit does not expreſs 


Dominus Rex that the Cauſe of Excommunication is for any of the Offences within 
te ary the Statute 5 Eliz. the Remedy expreſly appointed upon that Statute is 
181. a Hobeas Corpus, and upon the Return of it the Parties ſhall be diſ- 
1 Keb. 683. charged. | 
1 Salk. 349. If the Chief Juſtice of the King's Bench commit one to the Marſhal 
per Holt C. J. by his Warrant, he ought not to be brought to the Bar by Rule, bur 
by Habeas Corpus. 
Cro. Car. 136. A Perſon convicted of Horſe-ſtealing, and in Gaol at St. Albans, was 
| brought by Fabeas Corpus and Certiorari to B. R. and the Court demand- 
ed of him what he could ſay why Execution fhould not be done upon 
the Indictment; and becauſe he could not ſhew good Cauſe to ſtay the 
Execution, he was committed to the Marſhal, who was commanded to 
do Execution, and the next Day he was hanged. 
2 Hal. Hit. If a Perſon be in Cuſtody, and alſo indicted for ſome Offence in the 
12 2 inferior Court, there muſt, beſide the Habeas Corpus to remove the Body, 
nz. * be a Certiorari to remove the Record; for as the Certiorari alone removes 
not the Body, fo the Habeas Corpus alone removes not the Record it ſelf, 
bur only the Priſoner with the Cauſe of his Commitment; and therefore, 
altho' upon the Habeas Corpus, and the Return thereof, the Court can 
judge of the Sufficiency or Inſufficiency of the Return and Commitment, 
and bail or diſcharge, or remand the Priſoner, as the Caſe appears 
upon the Return; yet they cannot upon the bare Return of the Habeas 
Corpus give any Judgment, or proceed upon the Record of the Indict- 
ment, Order or Judgment, without the Record it ſelf be removed b 
Certivrari; but the ſame ſtands in the ſame Force it did, tho' the Re- 
turn ſhould be adjudged inſufficient, and the Party diſcharged thereupon 
of his Impriſonment ; and the Court below may iſſue new Proceſs upon 
1 the Indictment. | 
1 Salk. 352 But it is otherwiſe in an Habeas Corpus in Civil Cauſes, which ſuſpends 
the Power of the inferior Court ; ſo that if they proceed after, their 
Proceedings are coram non judice. | | 


4. How far the Courts have a Difcretiottary Power in 
granting oz denping it: And therein of the Habcas 
Corpus Act. ; 


4 Inſt. 290. Notwithſtanding the Writ of Habeas Corpus be a Writ of Right, and 
3 Buſ-2). what the Subject is intitled to, yet the Proviſion of the Law herein 
being in a great Meaſure illuded by the Judges being only enabled to 
award it in Term-time, as alſo by an imagined Notion in the Judges, 
that they had a Diſcretionary Power of granting or refuſing it; bur 
eſpecially by the Art and Contrivance of Officers, to whom it was di- 
rected, who uſed great Delays in making any Return to ir. 6 
By the 31 Car. 2. cap. 2. commonly called the Habeas Corpus Act, re- 
. citing, * That great Delays had been uſed by Sheriffs, Gaolers, and 
I © other 
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fore whom the ſaid Writ is returnable; and in caſe of his Abſence, be- 
© fore any other of them, with the Return of ſuch Writ, and the true 


c 
c 


brought as aforeſaid, ſhall diſcharge the ſaid Prifoner from his Impriſon- 
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other Officers, to whoſe Cuſtody the King's Subjects had been com- 
mitted for Criminal or ſuppoſed Criminal Matters, in making Return of 

Writs of Habeas Corpus, by ſtanding out an Aras and Pluries, and ſome- 

times more, and by other Shifts, to avoid their yielding Obedience to 

ſuch Writs, contrary to their Duty and the known Laws of the Land, 
whereby many Subjects had been detained in Priſon in ſuch Caſes, 

where by Law they were bailable. 

Thereupon it is enacted, ,* That whenſoever any Perſon ſhall bring 

any Habeas Corpns, directed unto any Perſon whatſoever, for any Per- 

ſon in his Cuſtody, and the faid Writ ſhall be ſerved on the ſaid 
Officer, or left at the Gaol or Priſon with any of the Under-Officers, 
Under-Keepers, or Deputy of the ſaid Officers or Keepers, that the ſaid * 
Officer or Officers, his or their Under-Officers, Under-Keepers, or De- 

puties, ſhall within three Days after ſuch Service thereof, (unleſs the 
Commitment were for Treaſon or Felony, plainly. and ſpecially ex- 

preſſed in the Warrant of Commitment) upon Payment or Tender of 

the Charges of bringing the ſaid Priſoner, to be aſcertained by the 

Judge or Court that awarded the fame, and endorſed on the faid Writ, 

not exceeding 12 d. per Mile, and on Security given by his own Bond 

to pay the Charges of carrying back the Priſoner, if he ſhould be re- 
manded, and that he will not make any Eſcape by the Way, make 
Return of ſuch Writ, and bring or cauſe to be brought the Body of 

the Party ſo committed or relic unto or before the Lord Chan- 

cellor, or the Lord Keeper, or the Judges or Barons of the Court 

from which the ſaid Writ ſhall iſſue, or ſuch other Perſons before 

whom the ſaid Writ is made returnable, according to the Command 
thereof; and ſhall then likewiſe certify the true Cauſes of his Detainer 

or Impriſonment, unleſs the Commitment be in a Place beyond twenty 

Miles Diſtance, Cc. and if beyond the Diſtance of twenty, and not : 
above one Hundred Miles, then within the Space of ren Days and if 
beyond the Diſtance of one Hundred Miles, then within the Space of 
twenty Days. | | 

And it is further enacted, par. 3. That all ſuch Writs ſhall be 
marked in this Manner, Per ftat'um triceſimo primy Caroli Secundi Regis, 

and ſhall be ſigned by the Perſon that awards the ſame ; and if any Per- 

ſon ſhall be or ſtand committed or detained as aforeſaid for any Crime, 

unleſs for Treaſon or Felony, plainly expreſſed in the Warrant of 
Commirinent, in the Vacation-time, it ſhall be lawful for ſuch Perſon 

ſo committed or detained, (other than Perſons convict or in Execution 

by legal Proceſs) or any one on his Behalf, to complain to the Lord 
Chancellor, or Lord Keeper, or any Juſtice of either Bench, or Baron 

of the Exchequer, of the Degree of the Coif; and the ſaid Lord 
Chancellor, Ec. Juſtice or Baron, on View of the Copy of the Warrant 

of the Commitment, ot otherwiſe on Oath that it was denied, are 
authorized and required, on Requeſt in Writing, by ſuch Perſon, or 
any in his Behalf, atteſted and ſubſcribed by (a) two Witneſſes who (a) One wie- 
were preſent at the Delivery of the ſame, to grant an Habeas Corpus neſs with an 
under the Seal of the Court, whereof he ſhall be one of the Judges, ori geen 
to be directed to the Officer in whoſe Cuſtody the Party ſhall be, re- er f fe 
turnable immediate before the ſaid Lord Chancellor, c. Juſtice or is ſufficient. 
Baron; and on Service thereof as aforeſaid, the Officer, E9c. in whoſe Cemb. 6. 
Cuſtody the Party is, ſhall, within the Times reſpectively before limit- 

ed, bring him before the ſaid Lord Chancellor, Juſtice, or Baron, be- 


Cauſes of the Commitment and Detainer; and thereupon, within two 
Days after the Party ſhall be brought before them, the ſaid Lord 
Chancellor, Juſtice, or Baron, before whom the Priſoner ſhall be 


ment, 


— 
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© ment, taking his Recognizance; with one or more Sureties, in any 
© Sum, according to their Diſcretions, having Regard to the Quality of 
the Priſoner, and Nature of the Offence, fot his Appearance in the 
King's Bench the Term following, or in ſuch other Court where the 
Offence is properly cognizable, as the Cafe fhall require; and then 
ſhall certify the ſaid Writ; with the Return thereof, and the Recogni- 
zance into ſuch Court, unleſs it be made appear to the ſaid Lord 
Chancellor, Ec. that the Party fo committed is detained upon a legal 
Proceſs, Order or Warrant, out of ſome Court that hath Juriſdiction 
of Criminal Matrers, or by ſome Warrant ſigned and ſealed with the 
Hand and Seal of any of the ſaid Juſtices or Barons, or ſome Juſtice or 
Juſtices of the Peace, for ſuch Matters or Offences, for the which by 
Law the Priſoner is not bailable. | 
But it is provided, par. 4- That if any Perſon ſhall have wilfully 
neglected, by the Space of two whole Terms after his Impriſonment, 
to pray a Habeas Corpus for his Enlargement, he ſhall not have a Ha- 
© beas Corpus to be granted in Vacation- time in Purſuance of this Act. 
And it is further enacted by the ſaid Statute, par. 6. That no Perſon, 
who ſhall be ſet at large upon any Hateas Corpus, ſhall be again im- 
priſoned for the ſame Offence by any Perſon whatſoever, other than 
by the legal Order and Proceſs of ſuch Court, wherein he ſhall be 
bound by Recognizance to appear, or other Court having Juriſdiction 
of the Cauſe, on Pain of 500 /. 
And it is further enacted, par. 7. That if any Perſon, who ſhall be 
committed for Treaſon or Felony, plainly and ſpecially expreſſed in 
(Need hot © the Warrant of Commitment, upon his Prayer or Petition in open 
enter his Court the (a) firſt Week of the (Y) Term, or the firſt Days of the 
prayer the „ Seffions of Oyer and Terminer, or General Gaol-Delivery, to be brought 
firſt Week, if c to his Trial, ſhall not be indicted ſome Time in the next Term, Seſ- 
e pag. © ſions of Oyer and Ferminer, or General Gaol-Delivery, after ſuch Com- 
liament © mitment, the Juſtices of the ſaid Court ſhall, upon Motion in open 
which ſu- © Court, the laſt Day of the Term, or Seſſions, ſer at Liberty the Pri- 
ſpends the $& ſgner upon Bail, unleſs it appear upon Oath, that the Witneſſes for the 
ends toe © King could not be produced the ſame Term; and if ſuch Priſoner upon 
takes away his Prayer, &c. ſhall not be indicted and tried the ſecond Term or 


the * of © Seffions, he ſhall be diſcharged from his Impriſonment. 

bailing for a | 

ae 1 Salk. 103. () That to this Purpoſe the Grand Seſſions of Wales is in the Nature of a Term, 
ſo that the Party entring his Prayer there on the Want of Proſecution for a Term, B. R. may bail 
him. Comb. 6. | 
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Provided, 2 8. © That nothing in this Act ſhall extend to diſcharge 
out of Priſon any Perſon charged in Debt, or other Action, or with 
Proceſs in any Civil Cauſe, but that after he ſhall be diſcharged of his 
Impr:ſonment for ſuch his Criminal Offence, he ſhall be kept in Cuſtody 
according to Law for ſuch other Suit. 
And it is further enacted, par. 10. That it ſhall be lawful for any 
Friſoner, as aforeſaid, to move and obtain his Habeas Corpus, as well 
out of the Chancery or Exchequer, as the King's Bench or Common 
Pleas; and if the ſaid Lord Chancellor, or Lord Keeper, or any Judge 
© or Judges, Baron or Barons, for the Time being, of the Degree of the 
(% And © Coif, of any of the Courts aforeſaid, in the (e) Vacation-time, upon 


* S 0 0 


Q * 


therefore View of the Copy of a Warrant of Commitment or Detainer, or on 


this 'Statute 


© Oath made that ſuch Copy was denied, ſhall deny any Writ of Habeas 
makes the s | ; x 
Judges liable Corpus by this Act required to be granted, being moved for as aforeſaid, 
22 = © they ſhall ſeverally forfeit to the Party grieved the Sum of 500 J. 
at the Suit o 
the Party grieved in one Caſe only, which is the Refuſing to award « Habeas Corpus in Vacation · time, 
bur leaves it to their Diſcretion, in all other Caſes, to purſue its Dire &ions in the ſame Manner as 
they ought to execute all other Laws, without making them ſubje& to the ARion of the Party, or 
to any other expreſs Penalty or Forfeiture. 2 Hawk. P. C. 92. | | 
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It is provided, par. 18. That after the Aſſiſes proclaimed for that 
© County where the Priſoner is detained, no Perſon ſhall be removed from 
© the common Gaol upon any Habeas Corpus granted in Purſuance of this 
< Act, but upon ſuch Habeas Corpus ſhall be brought before the Judge of 
Aſſiſe in open Court, who thereupon ſhall do what to Juſtice ſhall 
„ appertain. | | | 

Bur it is provided, par. 19. * That after the Aſſiſes are ended, any 
© Perſon detained may have his Habeas Corpus, according to the Direction 
c of this Act. 

In the Conſtruction of this Statute it was held by two Judges, in the Caſes in Lacy 
Abſence of one, and contrary to the Opinion of the other, that Perſons % Equity 
committed by Rule of Court are not intitled to the Benefit of this Act; FF 
and that none are intitled to make their Prayer but ſuch as are committed 
V. a Warrant of a Juſtice of Peace, or Secretary of State, and not thoſe 


committed by Rule of Court, for that is not within the Meaning of the Ns 
Act, which ſpeaks of a Commitment by Warrant. 


5. Of the Manner of ſuing it out, and Foꝛm of the Writ, 


By the (a) 1& 2 Ph. & M. cap. 13. No Writ of [Habeas Corpus or e the 
Certiorari ſhall be granted to remove any Priſoner out of any Gaol, or 5 ar. 2. 


. ſupra, every 
to remove any Recognizance, except the ſame Writs be (b) ſigned Habeas Corpus 


with the proper Hands of the Chief Juſtice, or in his Abſence, of one Purſuant to 
of the Juſtices of the Court, out of which the ſame Writ ſhall be a. % Sfarute 


. | ſhall b 
warded or made, upon Pain that he that writeth any ſuch Writs, not AS be 


being ſigned, as is aforeſaid, to forfeit for every ſuch Writ 514. this Manner, 


Per ſtatu- 
tum triceſimo pꝛimo Caroli Secundi Regis, and ſhall be ſigned by the Perſon that awards che ſame, — 


For the Form of the Writ vide 2 [nft. 55-4. (6) Vide 1 Salk. 150. pl. 19. 


A 


A Hableas Corpus was prayed to the Gaoler of the County Gaol of Mich. 26 Car. 
Morceſter, to remove one Fox in B. R. to afſign Errors in Perſon, upon * Fx Cle. 
the Record of his Conviction of a Premwire for Recuſancy ; but this 
was not granted till the Writ of Error was brought into Court under 
Seal, and the Record certified. | 

Every Habeas Corpus ad Subjiciendum muſt in Term-time be awarded on 2 Med. 506. 
Motion and Leave of the Court, but a Habeas Corpus ad faciendum & 
recipiendum is Uſually granted without Motion, as it relates to a Civil 
Affair only. 

So where Debt was brought againſt Husband and Wife on an Obliga- 1 Lev. 1. 
tion ſealed by them both, and both being taken by Capzas, it was moved SE * 
for an Habeas Corpus to bring them into Court, to the Intent that the 2 
Husband only might be committed in Cuſtody, and the Wife diſcharged ; 
and it was held by the Court, that this Habeas Corpus for removing the 
Bodies might have been for them without Motion, but where the Party 
is committed for a Crime, there it ought to be on Motion. 


6. To whom it is to be directed. 


Wherever a Perſon is impriſoned by any Perſon whatſoever, whether Godb. 44. 
he be one concerned in the Adminiſtration of Juſtice, as a Sheriff, Gaoler, 
Sc. or a private Perſon, ſuch as a Doctor of Phyſick, who confines a 
Perſon under Pretence of curing him of Madneſs, &%c. the Habeas Corpus 
muſt be directed to him. | 

A Habeas Corpus was directed to the Chancellor of Durham, by which 2 25& 26 
he was directed to make a Precept to the Sheriff to have the Body of R. 2 


| B. R. 3 Keb. 
Vol. III. D 7. S. 2) 8. . ö 
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1 Salk. 350. 
ter curiam. 


Pa ſch. 26 Car. x 


2. Pe.k and 
Creſſet. 


8. Ok the Manner ok compelling a Return, and the Ok⸗ 


F. N. B. 68. 
11 H. 4. 86. 
1 Mod. 195. 
2 Lev. 128-9. 
J Mid. 21. 


J. S. with the Cauſe of his Commitment, coram Domino Rege apud Weſtm'; 
the Chancellor returned, that he made a Precept to the Sheriff to have 
his Body before him, with the Cauſe of, Fc. who accordingly returned 
the Cauſe and the Body before him, and ſets out the Cauſe; & bec eſt 
Cauſa detentionis ; & per Hale C. J. A Habeas Corpus ad faciendum & re- 
cipiendum directed in this Manner is good; ſecus of a Habeas Corpus ad 
Subjiciendum; for the King may ſend his Writ to whom he pleaſes, and 
he muſt have an Anſwer of his Priſoner wherever he be; there is a great 
deal of Difference between a Habeas Corpus ad Subjiciendum and other 
Habeas Corpus; for this is the Subject's Writ of Right, in which Caſe 
the County Palatine hath no Privilege; in 31 E. 1. a Habeas Corpus ad 
Subjiciendum was directed to the Biſhop of Durbam, who returned, that 
he was a Count Palatine, and therefore was not bound to Anſwer the 
Writ, for which he was fined 40001. Hill. 17 Car. 1. a Habeas Corpus was 
directed to the Biſhop of Durham to return the Body of one Rickovy ; and 
reſolved, that the Writ did well run thither: In this Caſe the Wrir 
is directed to the Chancellor, to command the Sheriff to have his Body 


here; but he commands him to have the Body before himſelf, which is 


ill; again, the Chancellor doth not return the Body to us, for here is 
no Cijus Corpus Parat' hab:o; it is not enough for him to ſay, that the 
Sheriff returned the Body to him, but he ought to return it to us here; 
we. have nothing before us, therefore he muſt be remanded, for he is 
brouzht up without a Warrant. 

A Habeas Corpus directed in the Disjunctive to the Sheriff or Gaoler 
is wrong ; but where a Man 1s taken on a Warrant of the Sheriff, in 
Purſuance of a Writ to the Sheriff, the Habeas Corpus ought to be di- 
rected to the Sheriff, for the Party is in his Cuſtody, and the Writ it 
ſelf mult be returned ; otherwiſe it is where one is committed to the 
Gaoler immediately, as in Caſes Criminal. 


7. By whom it is to be returned, 


This Writ muſt be returned by the very ſame Perſon to whom it is 
directed. 
A Habeas Corpus was awarded to the Sheriff of who before the 
Return leaves the Office, and a new Sheriff is made, who returns Lau- 
guidus; this Return is not good, but it ought to be returned by them 
two, the firſt that he had rhe Body, and had delivered it to the new 
Sheriff, and the new Sheriff may then return Languidus. 


fence of a falſe Return, | 


The Method to compel a Return to a Habeas Corpus is by taking out an 
Alias and Pluries, which if diſobeyed, an Attachment iſſues of Courſe ; 
alſo the Court may make a Rule on the Officer to return his Writ, and 
if diſobeyed, the Court may proceed againſt ſuch Diſobedience in the 
ſame Matiner as they uſually do againſt the Diſobedience of any other 
Rule, | 

And by the 31 Car. 2. cap. 2. par. 2. it is enacted, © 'That if any Officer, 
© Eg. ſhall neglect or refuſe to make Returns, as by the Act is directed, 
© or to bring the Body of the Priſoner, according to the Command of the 
« Writ, or Tha not within fix Hours after Demand deliver a true Copy 
© of the Commitment, esc. he ſhall forfeit for the firſt Offence 100 J for 


the ſecond Offence 200 J. and be made incapable to hold his Office. 


1 A 


; 


N p * 
A 
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A Habeas Corpus went to the Stannary Court, to which an inſufficient 
Return was made, and therefore difallowed ; & per Cur. the Warden of 
the Stannaries muſt be amerced, and you may go to the Coroners and 
et it affecred, and eſcheat it, and an Alias Habeas Corpus muſt go for 

the Inſufficiency of the Return of the firſt, and upon that the Body and 
Cauſe muſt be removed up; if another Excuſe be returned, we will grant 
an Attachment. | 

And as a Gaoler, c. is obliged to bring up the Priſoner at the Da 
- prefixed by the Writ, it is no Excuſe for not obeying of a Writ of Ha- 
beas Corpus ad Subjiciendum, that the Priſoner did not tender the Fees 
due to the Gaoler; nor yet is the Want of ſuch Tender an Excuſe for 
nc: obeying a Writ of Habeas Corpus ad facieudum & recipiendum ; but if 
the Gaoler bring up the Priſoner by Virtue of ſach Habeas Corprs, the 
Court will not turn him over till the Gaoler be paid all his Fees. 

For a falſe Return there is regularly no Remedy againſt the Officer, 
but an (a) Action on the Caſe at the Suit of the Party grieved, and an 
Information or Indictment at the Suit of the King. ; 


until the Return be fled. 


But it has been held, that if a Gaoler return one Languidus when the 
Party himſelf brings his Habeas Corpus, and is in good Health, an At— 
tachment ſhall iſſue againſt him; /ecus if the Iabeas Corpus was brought 
by another. 


9. What Matters muſt be returned together with the 
Bodp :of the Party, 


— 


1 Salk. 350, 


2 Fon. 118, 
Mavch 89. 

1 Keb. 272, 
280. 

2 Show. 172. 


6 Afed. go. 
1 Salk 349. 


(4) Bur no 


Action hes | 
I Salk. 352. 


As upon the Return of the Writ the Court is to judge, whether the Vaugh. 157, 


Cauſe of the Commitment and Detainer be according to Law or againſt 
it; ſo the Officer or Party, in whoſe Cuſtody the Priſoner is, muſt, ac- 
cording to the Command of the Writ, certify on the Return thercof the 
Day, Cauſe of Caption and Detainer. 


A Habeas Corpus was directed to remove one 7. S. to which no Re- Hill 2529 
turn was made; then an Alias was granted, and it was returned % C. in 
traditur in ballium ante adventum iſtius Brevis ; and the Truth of the Caſe 5% er 

; = I . almon ver. 
was, that between the firſt and ſecond Writ the Party was bailed ; per Slade. 


Cir. after an Habeas Corpus delivered, the Party cannot be bailed ; and if 
it happens otherwiſe, yet the Cauſe of the Commitment ought to be re- 
turned, tho' the Body cannot be brought into Court ; and in this Caſe 
the Officer having on the firſt Writ of Habeas Corpus taken 5 . to have 


the Body in Court, and yet making no Return, the Court granted an 


Attachment againſt him. | | 

Where a Commitment is in Court to a proper Officer there preſent, 
there is no Warrant of Commirment; and therefore to a Habeas Corpus 
he cannot return a Warrant zz hee verba, but muſt return the Truth of 
the whole Matter, under Peril of an Action; but if he be committed to 
one that is not an Officer, there muſt be a Warrant in Writing, and 
where there is one it muſt be returned; for otherwiſe it would be in the 
Power of the Gaoler to alter the Caſe of the Priſoner, and make it 
either better or worſe than it is upon the Warrant; and if he may take 
upon him to return what he will, he makes himſelf Judge; whereas the 
Court ought to judge, and that upon the Warrant it ſelf. 


1 Salk. 349. 


* 


If a Perſon in Cuſtody on an Excommumicato capiendo brings a Habeas 1 Salk. 3 50. 


Corpus, the Writ of Excommunicato capiendo it ſelf muſt be returned, as 
well as the Sheriff's Warrant for taking him, becaufe the Warrant may 
be wrong when the Writ is right; and tho' the Warrant be wrong, yet 
| I6ehg Writ is right, the Party is rightfully in Cuſtody of the Sheriff. 

ag f Upon 


* * Pe 


[2 


| Habeas Coꝛpus. 


Paſch. 18 Car. 


Upon a Habeas Corpus directed to the Conſtable of Windſor-Caftle, to 


2. Tahers remove the Body of one Mr. Taylor a Barriſter, at the Day of the Return 


Caſe. 


Vavgh. 137. 


But for this 


vide Head of 


Commitment, 


Head of Bail 


in Criminal 
Caſes, and 
1 Hal. Hiſt. 
P. C. 584- 
Skin.. 676- 


12 Co. 130-1. 


Trin. 22 Car. 
in C. B. Rud- 
| yard's Cale. 


of the Writ, a Soldier brought in the Priſoner into Court, and the Writ, 
and the Warrant by which he was committed; but the Court held it no 


Manner of Return, for it ought to be entred in Latin, and engroſſed in 
due Form. | | | 


10. Where the Return ſhall be ſaid to be certain and 
ſufficient to warrant the Commitment, 


It is ſaid in general, that upon the Return of the Habeas Corpus the 
Cauſe of the Impriſonment ought to appear as ſpecifically and certainly to 
the Judges, before whom it is returned, as it did to the Court or Perſon 
authorized to commir. | 

For if the Commitment be againſt Law, as being made by one who 
had no Juriſdiction of the Cauſe, or for a Matter for which by Law 
no Man ought to be puniſhed, the Court are to diſcharge him, and 
therefore the Certainty of the Commitment ought to appear; and 
the Commitment is liable to the ſame Objection where the Cauſe is ſo 
looſely ſet forth, that the Court cannot adjudge whether it were a rea- 
ſonable Ground of Impriſonment or not. 


Rudyard an Attorney of C. B. being committed to Newgate by my 
Lord Mayor and Sir Fob Robinſon, for refuſing to give Security for his 
good Behaviour, was brought by Habeas Corpus to the C. B. and it was 
returned as the Cauſe of his Commitment, that whereas he had been 
complained of to my Lord Mayor and Sir Fohn Robinſon for ſeveral Miſ- 
demeanors, particularly for inciting his Majeſty's Subjects to the Diſ- 
obedience of his Majeſty's Laws, more particularly of an Act of Parlia- 
ment made in the 22d Year of his Reign, againſt ſeditious Conventicles ; 
and whereas he had been examined before them for abetting ſuch as 
abetted ſeditious Conventicles, contrary to the Statute 22 Car, 2. and 
upon his Examination they found Cauſe to ſuſpect him, therefore they 
requeſted Sureties of him for his good Behaviour, and for Refuſal com- 
mitted him. Mild, Juſtice, was of Opinion, that by abetting ſuch as 
frequented ſeditious Conventicles, muſt be intended aberting them in that 
Particular, and ſignifies as much as encouraging them to frequent ſuch 
Conventicles, and finding Cauſe to ſuſpect him, Ec. (which cannot now 
be queſtioned, for the Return is admitted) they may well ſend him to 
Priſon, and therefore he ought to be remanded. But Varghan C. J. 
Tyrrel, and Archer, were of a contrary Opinion: 1. Becauſe it does not 
appear but that he might abet the Frequenters of Conventicles in a Way 
which the Law allows, as by ſolliciting an Appeal for them, or the like. 
2. To ſay that he was complained of, or that he was examined, is no 
Proof that he was guilty; and then to ſay, that they had Cauſe to 
ſuſpect him, is too cautious; for who can tell what they may count a 
Cauſe of Suſpicion, and how can that ever be tried? Ar this Rate they 
would have Arbitrary Power, upon their own Allegation, to commit whom 
they pleaſed, whereas they cannot require Sureties for any Man's Beha- 
viour, and conſequently not commit for Refuſal, unleſs the Juſtices 
have any Thing againſt him of their own Knowledge, or by Proofs of 
Witneſſes that tend to a Breach of the Peace; upon this Return Archer 
declared his Opinion to be, that he ſhould not be remanded, but give 
his own Recognizance to appear in Court the next Term, to anſwer any 
Thing that ſhould be alledged againſt him; but Vaughan and Tyrrel were 
for his abſolute Diſcharge; for ſeeing by the Return it did not appear 
there was any Cauſe for his Commitment, they thought they had no 


I 'Realgam 


Hua beas Corpus. 


* * 
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Reaſon ro require a Recognizance of him. 'Thereupon Vid moved, that 
he could not be diſcharged, there being but two for it. But Archer re- 
plied, that. it had been ſeveral times ruled, that where there were three 
Opinions, that was taken to be per Cur, which had two of. the Judges for 
it: And accordingly Rudyard was diſcharged. Vaughan and Tyrrel made 
another Objection to the Return, vz. that they ſhould have expreſſed 
the Sum in which they required him to give Security, (which they had 
not done;) for they ſaid that thoſe Perſons, that might be willing to be 
bound for him in 40. might not be willing to be bound for him in 1007. 
Se. and therefore till he knew the Sum he could not know whom to'pro- 
vide. But as to this it was ſaid, that Rudyard had refuſed abſolutely to 
give any Security, and therefore it was to no purpoſe to tell him of the 


Sum; if he hac conſented to give Security, then the Juſtices ought to 
have told him the Sum. 


11. Whether the Party can ſuggeſt any thing contrary to 
the Return. 


It ſeems to be agreed, that no one can in any Caſe controvert the 
Truth of the Retun to a Habeas Corpus, or plead or ſuggeſt any Matter 
repugnant to it: Vet it hath been holden, that a Man may confeſs and 
avoid ſuch a Return by admitting the Truth of the Matters contained in 


it, and ſuggeſting others not repugnant, which take off the Effect of 
them. 


Cro Eliz 821. 
5 Co. 71. b, 
2 Hawk. P. C. 
113. 


Upon a Habeas Corpus it was returned, that Swallow, a Citizen of Lon- Paſ b. 18 Car. 
don, was fined for Alderman, and was committed for his Fine by the 2. in B. R. 


Judgment of the Court in London. Swallow alledged, that he was an 
Officer of the Mint, and by an antient Charter of Privilege granted to 


as by hg | > MT. 8 
the Minters or Moneyers he cught to be exempted. It was at firſt doubted 2K 


whether he might not plead this to the Return, it being a Matter con- 
ſiſtent with it. Upon the Statute . 2. it is held the Parties may come in 
and plead, and ſo upon 5 Hliz. but here there is a Difference; for he 
might have pleaded this in the Court below, but now that is paſt, and 
here is a Judgment and Execution. Another Day S$vallow brought into 
Court a Writ of Privilege upon that Charter, and the Recorder prayed 
that it might not be allowed againſt the antient Cuſtoms of the City; 
for if ſuch a Way might exempt Men, they ſhould have little Benefit by 
Fines in ſuch Caſes : But per Cur. the Privilege ought to be allowed, for 
it is very antient, and it appears he has an Office of | 

elſewhere, which makes the Privilege reaſonable. 'The King may by his 
Charter exempt from Juries, if there be enough beſides, much more here; 
and if there be not ſufficient befides, upon ſhewing of that, the Privilege 


neceſſary Attendance- 


Swallow's 
Caſe, 1 Sid. 


2 Keb. 50. 54, 
Sec. 


ought to be ſuſpended; and SFwalow may be diſcharged by this Court now 


as well as he could at firſt, or as if he had taken upon him the Alderman- 
ſhip. This Court is ſupreme and mandatory in ſuch Caſes. And be was 
accordingly diſcharged. | | | 

Alſo the Court will ſometimes examine by Affidavit the Circumſtances 


of a Fact, on which a Priſoner brought before them by an Habeas Corpus 17. | 
2 Jon. 222. 


hath been indicted, in order to inform themſelves, on Examination of the 
whole Matter, u hether it be reaſonable to bail him or not: And agreeably 


hereto (a), where one Jack ſon, who had been indicted for Piracy before (a) Tn 4 
the Seſſions of Admiralty on a malicious Proſccution, brought his Habeas Georg. 1. 


Corpus in the ſaid Court, in order to be diſcharged or bailed, the Court 
examined the whole Circumſtances of the Fact by Affidavits; upon which 
it appeared that the Proſecutor himſelf, if any one, was guilty, and car- 
ried on the preſent Proſecution to skreen himſelf: And thereupon the 


Court, in Conſideration of the Unrcaſonableneſs of the Proſecution, and 
Vol. III. E the 


e ' Habeas Coipus. 


the Uncertainty of the Time when another Seſſions of Admiralry might 
be holden, admitted the ſaid Fackſon to Bail, and committed the Proſe- 
cutor till he ſhould find Bail to anſwer the Facts contained in the Affi- 
davirs. 


12. Whether any Defect in the Ueturn map be amended. 


1 Med. 102. lt ſeems that, before the Return is filed, any Defe& in Form, or the 
103. Want of an Averment of a Matter of Fact may be amended ; but this 
muſt be at the Peril of the Officer, in the ſame manner as if the Return 
were originally what it is after the Amendment. | 
1 Mod. 102. But Mo the Return is filed it becomes a Record of the Court, and 
1 cannot be amended. 8 | 
Hil. 26 & 27 So after a Rule to have the Return filed; as where a Habeas Corpus, 
8 Alias & Pluries was directed to Sir Robert Viner, Mayor of London, to 
ver. Sir Reg, have the Body of Bridget, Daughter and Heir of Sir Thomas Hyde, de- 
Viner, 2 Lev. ceaſed ; and upon the Pl/nuries he returned quod tempore receptionis bujus 
128. 3 Keb. Brevis nec unguam poſtea non fuit infra cuſtodiam meam ; and the Counſel 
82 * F of the Lord Mayor expounded this Return that ſhe was within the 
164. 8 & Houſe of the Lord Mayor, but not detained in Cuſtody prout per Breve 
cited, ſupponitur ; & per Cur. this is an inſufficient Return ; for he ought to ſay 
not only tempore receptionis hujus Brevis, ſed alicujus, upon Return of a 
Pluries. Then a Queſtion was if the Return could be amended ; for tho' 
a Rule was made that the Return ſhould be filed, yet this was not 
actually done ; but per Cur. this is filed by the Rule of the Court, and 
after cannot be amended ; and this Return the Court held to be equivocal ; 


for it is well enough known that ſhe is nor detained u Ferris; but tho? 


ſhe hath the Liberty of the Houſe, if ſhe cannot go out of the Houſe, or 
not without a Keeper, ſhe is within his Cuſtody ; and the Court ſhall ad- 
judge hat ſort of Cuſtody is intended by the Writ. 


13. What is to be done with the Pziſoner at the Keturn; 
and therein of bailing, diſcharging, oz remanding him. 


5 Med. 22, Upon the Return of the Habeas Corpus the Priſoner is regularly to be 
Styl. 16. diſcharged, bailed, or remanded ; bur if it be doubtful which the Court 


- ought to do, it is ſaid that the Priſoner may be baited to appear de Die 

in Diem till the Matter is determined. 

(a) By the By the Petition of Right, or (a) 17 Car. I. cap. 10. the Court muſt 
Habeas Corpus within three Days after the (h) Return of the Habeas Corpus either diſ- 
e charge, bail, or remand the Priſoner. But it ſeems that a Commitment 


3. the Lord by the Court of King's Bench to the Marſhalſea is a Remanding, being 


Chancellor, an Impriſonment within the Statute. 


exc. ſhall | | 
within two Days after the Return of the Habeas Corpus take Order, &c. and bail or remand the Pri- 


ſoner. (b) That is, after the Return filed, for before then there is nothing before the Court. 
5 Mod. 22. | 


1 Vent. 339 Alſo it hath been ruled, that the Court of King's Bench may, after the 
(e) As was Return of the Habeas Corpus is filed, remand the Priſoner to the (c) ſame 
done in Rob. Gaol from whence he came, and order him to be brought up from time 
Peyton'sCaſe, to time, tilt they ſhall have determined whether it is proper to bail, diſ- 


who was to charge, or remand him abſolutely. 


the Tower. 1 Vent. 346. 


1 Salk. 348. And tho' in doubtful Caſes the Court is to bail or diſcharge the Party 
5 Nod. 9, a0. on the Return of the Habeas Corpus; yet if a Perſon be convicted, and 
2 2 | the 
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the Conviction on the Return of the Habeas Corpus appears only defec- 
tive in Point of Form, it is at the Election of the Court either to diſ- 
charge the Party, or oblige him to bring his Writ ot. Error. 

If on the Return of the Hzbeas Corpus it appears that the Conteſt re- 3 Kb. 5:4. 
lates to the Right of Guardlanſhip, tho' the Court will not determine 2 Les. 128. 
that Point, yet will it ſer the Infant at Liberty, ſo as to let him chuſe 
where he will go till that Matter is determined ; or if there be any Danger 
of Abuſe, will order him into ſuch Hands as will take effectual Care 
of him. 


(C) Ok the Habeas Corpus ad faciendum & reci- 


piendum. 


I Nod. 233. 


HE Haleas Corpus ad faciendim & recipiendum is uſed only in Civil 1 AG4 15 


Cauſes, and lies for removing Suits out of an inferior to ſome ſupe— 
rior Court, at the Application of the Defendant, who may imagine him- 
ſelf injured by the Proceedings of ſuch inferior Court. 

This Writ ſuſpends the Power of the Court below; ſo that if they 1 Sa 352. 

proceed after, the Proceedings are (a) void, and coram non Fudice. (a) 2 a f- 
er lere 

Writ of Habeas Cortur it is Error to proceed after. Cro. Car. 261. Eis ver. Fobrſon. 2 Jon. hos. 8. F. 

adjudged. Thar if a Haheas Cerut be diretted to an inſerior Court returnable two Davs after che 


End of the Term, yet the inferior Court cannot proceed contrary to the Writ of Eabeas Corpus. 
1 Mod. 195 


By this Writ the Proceedines in the inferior Court are at an End; for Skin. 244. 
the Perſon of the Defendant being removed to the ſuperior Court, they 
have loft their Juriſdiction over him, and al: the Proceedings in the ſupe- 
rior Court are de nov, and (b) Bail de novo muſt be put in in the ſupe- (b) Thar the 
rior Court. _ rl 


yet if in the inferior Court ſpecial Bail was requiſite, there ſhall be ſpecial Bail in the Court abose. 
But for this vide Tit. Bail, Letter B. 


And altho' this Writ be a Writ of Right, yet where it is to abate a 1 Salt 8. 
rightful Suit the Court may refuſe it; as where an Action of Debt was H*#-rinoton 
brought againſt a Feme Sole in the Palace Court, who, after Appearance . 
and Plea pleaded; married, and then removed the Cauſe by Habeas Cor- 
pus to B. R. where ſhe pleaded her Coverture in Abatement ; and the 
Court held, that if this Matter had been moved on the Return of the 
Habeas Corpus, they would have granted a Procedendo; but that now the 
Plea in Abatement muſt be held good; for the Proceedings are de novo, 
and the Court takes not Notice of the Proceedings below, or of what 
preceded the Habeas Corpus. | 

After an Interlocutory, and before final Judgment in an inferior Court, 1 Salk. 332. 
a Habeas Corpus cum Cauſa was brought; before the Return of the Writ 51 
the Defendant died, and a Procedendo was awarded; becauſe by the 8 Eg 
9 M. 3. cap. 11. the Plaintiff may have a Scire facias againſt the Execu- 
tors, and proceed to Judgment, which he cannot have in another Court ; 
and by this means he would be deprived of the Effect of his Judgment, 
which would be unreaſonable. | 

If an Action be brought in London for calling a Woman Whore, this , rg. Ab.. 
cannot be removed by Habeas Corps, becauſe the Words not actionable 6y. & vide 


elſewhere; and if allowed to be removed, the Cuſtom would be de- Carb. 73. 
ſtroyed. 


Heir 


ar 
_ a - — 
— hd 


TEM 


. — Tf LEE 
hk * 


— — — 


1 
. 


16 


— — 


Heir and Anceſtoz, * 


(A) Of the Nature of the Relatfonſhip betwen Heir 
and Anceſtoz. | 
(B) Of the ſeveral kinds of Heirs: And herein, 


1, Of the Heir Apparent. 

2, Of the Heirs General, or Heir at Common Law. 
3. Of the Special Heir, or Iſſue in Tail. 

3. Of the Cuſtomary Heir. 

5. Of the Yeres Factus, 


(O) Df what Conditions, Covenants, &c. of the An⸗ 
ceſto2's ſhall the Deir take Advantage, 


(D) What Conditions, Covenants, 8c. ſhall extend to 


him ſo as to bind him. 


(E) What Actions map he commence and pꝛoſecute in 
Right of his Anceſtoz, 


(F) Where the Heir ſhall be fafd to be bound to anſwer 
his Anceſto!'s Debts and Contracts. 


(q) How to be pꝛoceded againſt where he is bound. 


(H) Where he ſhall be liable himſelf, and the Judgment 
general oz ſpectal : And herein, | 


1. Where he ſhall be liable for his falſe Pleading. 


2. Where by his Promiſe to pay or diſcharge the Debt of his 
Anceſtor. 


(a) What ſhall be Aſets in his Hands. 


What 'Things ſhall go to the Heir, and not to the Executor, 
vide Tit. Executozs and Adminiſiratozs, 


53 
N aL * 


(A) Ok the Nature ok the Relationſhip be⸗ 
tween Heir and Anceſtoz, 


| N Heir, ſaith my Lord Coke, in the legal Underſtanding of 
Co Lit. 7. b. 2 . F k ; ; e 
3 Co. 12. ö. the (a) Common Law, is he to whom Lands, Tenements, or 
(a) But by Hereditaments, by the Act of God and Right of (50 Blood 
theCivilLaw do deſcend, of ſome Eſtate of (c) Inheritance. 
Haves ex Te- | | | 
ſtamento ſuccedit in univerſum jus Teſtatoris ; ſo that by taking the whole Eſtate, whether it be real or per- 
ſonal, by the Will he is made Heir, and called only by that Name. Godolpb. Orph. Leg. 119. (b) And 
therefore Heir and Anceftor are always applied to natural Perſons, as Predeceſſor and Succeſſor are to 
Bodies Politick and Corporate. Co. Lit. 78. b. (c) For a Man cannot be Heir to Goods or Chattels; for 
H. res dicitur ab Hereditate, Co. Lit. 8. a. vel dicitur ab bærendo, quia Hareditas ſibi baret, Co. Lit. 7. n 
| 2 8 


as if the Heir Apparent be ſeiſed of Lands, and the Father levies a Fine, 


ll. net. 


Heir and Anceſtoz. 
he Word Heir in the Notion of it implies, that the Arty bath all 
thoſe legal (a) Qualifications which our Laws requ-re in all Perſons that (4) Co. 1.3. 9. 


repreſent or ſtind in the Place of another, and is of ſuch Importance, For theſe, 


that regularly without the Word Heir no Fee-fimple can be created. 1 
| is to be fayoured, vide Tit. Deſcent, & vide Tit. Eſtate in Fee-fimple, and Tir. Deviſt. 
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(B) Ok the ſeveral kinds of Heirs : And herein, 
1. Of the Heir apparent. | 


ER E we muſt obſerve, that no Perſon can be Heit until the Death Co. Lit. 8. 4. 
of his Anceſtor, according to the Rule, Nemo eff Heres Viventis ; 
yet in common Parlatice he, who ſtands neareſt in Degtee of Kindred to 
the Anceſtor, is called, even in his Life-time, Heir Apparent. | WENT 
Alſo the Law takes notice of an Heir Apparent ſo far as to allow the 3 ©. 37: Rat- 
Father to bring an Action of Treſpaſs for raking away his Son and Heir, ge pi 
quare Filium & Haredem rapuit, the Father being Guardian by Nature to Dy-r 189. 
his Son where any Lands deſcended to him. Vaugh. 180. 
Alſo a Perſon may take by Purchaſe or Deſcriptiv Perſons by the 1 Vent. 3115 
Name of Heir even in the Life-time of his Anceſtor ; as where a Man 334. Rayn. 
deviſed Lands to A. and his Heirs during the Life of B. in Truſt for B. 1 


and after the Deceaſe of B. to the Heirs Males of the Body of B. now — Eee 


living, it was held that by this Deviſe the Remainder was immediately But for this 
veſted in the Son, and that the Words Heirs Males now living in a Will, vide Tit. Pe. 
were a full Deſcription of the Son, who then was the Heir Apparent of * 
B. and known by the Deviſor to be ſo. e eee 

But the Son and Heir hath no Power over the Inheritance during the Kelcv. 84. 
Life of the Anceſtor: Therefore if a Son and Heir bargains and ſells the El 
Inheritance of his Father, this is void, becauſe he hath no Right to trans- 
fer; ſo if he (4) releaſes, the Law is the ſame. ? N (% Bur it 


| : 10199 r. ſeems that if 
2 Son relcaſes with Warranty, he and his Heirs are for ever after barred by the Rebuiter. Co. 
it. 265. 4. l . 5 


But if the Son makes a Feoffment of the Inheritance of his Father, this ce. Lit. 265.4, 
paſſes an Eſtare during the Son's Life; for it is a Diſſeiſin to the Father, 
and the Son after the Pathet's Death cannot avoid it: For no Man can 
alledge an Injury in any voluntary Act of his 6wn, 3 
Neither is there that Privity between the Heir Apparent and his An- 2 Ivf. 524. 
ceſtor, as to make a Fine levied by the Anceſtor a Bar within the 4 H. J. es 8 
. 0 99 
and dies, it ſhall not bar the Heir; becauſe he does not claim of detive 
any Title to the Land from his Father, and therefore in that reſpect ſhall 
have five Years to preſerve himſelf from the Fine: For the Privies undet- 
ſtood and intended by the Act are thoſe who are privy not only in Blood, 
but likewiſe in Eſtate and Title to the Land of which the Fine was 
levied, that is, thoſe who muſt necefſirily mention the Conuzor, and 


convey themſelves thro' him, before they can make out their Title to 
the Eſtate. 
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2. Ok tte Heir General, oz Heir at Common Law. 


That he muſt The Heir at Common Law is he who after his Father or Anceſtor's 


be of the 


whole Blood, Death hath a Right to, and is introduced into all his Lands, Tenements, 


not a Ba and Hereditaments. | 
ſtard, Alien, 
c. vide Tit Deſcents, and Tit. Coparceners. 


Co. Ii. 14.4. None but the Heir General, atcordiig to the Eoutfe of che Common 
un %% Law, can be Heir to a Warranty, or ſue an Appeal of the Death of his 
Tit. Apjeal, Anceſtor. | $7] buy ls I 

Letter (C). If a Condition be annexed to Borough Engliſh or Gavelkind Lands, 
Cro.Eſjz,, 204. and the Condition is broken, the Heir at Common Law ſhall enter; 
Plex. 28. for the Condition is a Thing of new Creation, and collateral to the Land: 
Co. Lit. 11,12. But when the eldeſt Son enters, the Heir 6r Heirs by Cuſtom ſhall enjoy 


the Land; for by Breach of the Condition they are reſtored to their 


antient Eſtate. 


Hob. 25. If a Man ſeiſed of Pee-ſimple Lands, as alſo of Lands of the Nature 
C0 £87306 of Gavelkind and Borough Engliſh, acknowledges a Statute, and dies, 
| the Heir at Law ſhall make the Special or Cuſtomary Heirs contribute in 
Proportion, becauſe all of them come in as Heirs to the Land deſcended, 

| and are equally chargeable with the Debts of the Anceſtor. 
3 Co 13. 4. So if A. binds himſelf in a Recognizance or Statutc, and after his Death 
2 Co. 25. b. ſome of his Lands deſcend to the Heir of the Part of the Father, and ſome 


to the Heir of the Part of the Mother, both Heirs ſhall be equally charged; 
al nad if the Conuzee loads one only, he ſhall have Contribution, | 
(Y But if a The Heir at Law is bound by his Anceſtor's (H) Alienations and Diſpo- 


Man cove- fitions, as alſo by his Covenants and Conditions, as far as he hath Aſſets. 


nants that 


after his Death his Heir at Law hall and feiced to the Uſe of his youngeſt Son, this is void. Hob. 


313. per Hobart. 


2 Yer, 215 Alſo if the Anceſtor agrees to convey or ſell Lands, and receives Part 
of the Purchaſe-Money, but dies before a Conveyance is executed, and 
a Bill is br6aghe àgainſt the Heir, he will be decreed to convey, and the 


Money ſhall go to the Executor, eſpecially if there are more Debts due 


than the Teſtator's perſonal Eſtate is ſufficient to pay. 


Vide1Vern, Sof a Father conveys to a younger Son by a defective gy Gorge 
16, and dies, d Jeir at Law in two Caſes ſhall, be compelledœto make it 


good, I. ere there is a Covenant for further Aſſurance, binding the 
Heir; becauſe the Heir is bound by the Covenant. 2. Where there is 
a Proviion made by the Father in his Life-time for the Heir, or he hath 
ſuch Proviſion by Deſcent from the Father. gs | 


| Alfo the Heir at Law is bound by a Decree obtained againſt the 3 2 
f the De. 


ceſtor ; which may he carried into Execution two Ways. 1/}, 
cree is enxo| 4 if arty may ſue out a Subpæna Scire Facias againſt the 
Heir, to ſhew Cauſe againſt the Decree : But this is only after an Enroll- 
ment, and not before: And the Party muſt, at the Return of the Sub- 
pzna, ſhew. Cauſe, if he hath any, againſt the Decree. _ | 
a4), The Plaintiff may bring his Bill of Revivor, to carry the Decree 
into an Execution: And this is the ſureſt and ſafeſt Way; for where the 
Decree was obtained againſt the Anceſtor, and his Heir does not claim 
under that Title, but by virtue of another Title paramount, there the 
Decree can never be carried into Execution againſt him ; as where an 
Eſtate is decreed againſt a Man, and his Heir inſiſts his Father had no 
Title thereto, or was only Tenant for Life thereof, the Decree in that 
Caſe can never be carried into. Execution againſt him; he is at Liberty 
to controvert the Juſtice and Validity of that Decree; he may make a 
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new Defence from what his Anceſtor did, and vary his Cafe as he ſhall be 
adviſed, and the Parties go into a new Examination of the Matter, and 
hear the Cauſe de novo, and the Court judge whether the Decree is 
right or not, and may affirm or reverſe it ar their Pleaſure. 

But where one Man obtains a Decree againſt another for a Real Eſtate, 
and the Party dies before the Plaintiff is put into Poſſeſſion, in that Caſe 
if the Heir at Law claims the Eſtate by Delcent under his Anceſtor, or 
as Deviſee under him, he ſhall never controvert the Juſtice of the De- 
cree tho”. his Anceſtor ſhould have miſtaken his Defence; nor ſhall he be 
at Liberty to make a new Defence, or enter into new Proof, ſo as to 
overthrow the former Decree, eſpecially where it appears to the Court 
that the Decree hath been of an ancient Standing. 


3. Ok the fpectal Heir, oz Jſſue in Tail. 


The Iſſue in Tail claims per (a) formam dont, and as the Statute de 3 613. 
Dokis preſerves the Eſtate to him, his Anceſtor cannot Grant. or Alien, 1 
nor make any (#) righeful Eſtate of Freehold. to another, but for Term Rule of pyy- 


of his own Life. ſeſſio fratris 
ä 5 docs not ex- 
Fra to Lands in Tail; for as to them a Man muſt claim as Heir per formaum doni. Co. Lit. 15. vide 
Lene (C). (b) How far he may diſcontinde, 91d. Tit. Pifuminunmre, Letter (3. 
That by the 32 H. 8. ” x 28. he may make Leaſes for three Lives, or 21 Years, to bind his Iſſue, 
but not thoſe in Reverſion or Remainder, vide Tit. Leaſe. 


If the Iſſue in Tail be attainted of Felony in the Life of his Father, Plowd. 557. - 
and is pardoned, upon the Death of the Donee, the Donor cannot enter; , 166. 4. 
for tho' the Diſability to take by Deſcent remains after the Pardon, yet 
the Donor cannot enter againſt his own Gift while there is any Iſſue in 
Being; and tho' the Iſſur cannot by Reaſon of ſuch Diſability claim as 
Heir to the Donee, yet he may enter as a ſpecial Occupant, for the Gift 
js ſtill a good deſgnutio Perſonm, who ſhall take upon the Death of the 
Donee ; but then the Iſſue muſt take it ſubject to the Charges of his 
Farher, becauſe he is to take it as the Tenant left it, and conſequently 
R to make good all Charges which he left upon it. 


4. Of the Chltomary Heir. 
Vid. Tit. De- 


A Cuftom in particular Places varying the Rules of Deſcent at Com- 8 
mon Law is good ; Tuch as the Cüſtom of Gavelkind, by which all the (Dy Tit. Bo- 
Sons ſhall inherit, and make but one Heir to their Anceſtor; but the rough Engliſh 
e Cuſtom of Gav&@kind Lands extends to Sons only, but a ſpecial anαꝰ Gavel- 
;uſtom, that if one Brother dies without Iſſue, all his Brothers may in- 3 | 
erit, is good. tht nh toc 
But if a Remainder of Lands of the Nature of Gavelkind be limited Co. Liz. 10. 
to the right Heirs of F. S. the Heir at Common Law ſhall take it, and Hob. 31. 
not the Heirs in Gavelkind ; for this Remainder being newly created, 
cannot be reckoned within the Cuſtom. . 2855 : 
So the Cuſtom of Borough Engliſh, that the youngeſt Son only ſhall Co. Lie. 110. 
inherit, is good; but the youngeſt Brother ſhall not inherit, by Force of 2 Lev. 138. 
Fo Cuſtom, unleſs there ſhall be a particular Cuſtom to that Purpoſe 
all. 
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10 Heir and Anceſtoz. 


5. Ok the Hares factus. 


g ce. 42. a.. An Heres factus is only a Deviſee of Lands, being made ſo by the Will 
8 of the Teſtator, and has no other Right or Intereſt than the Will gives 

him. N 

1 Vern 36 7. It has been held in Chancery, that ſuch an Heir ſhall have the Aid 
of the Perſonal Eſtate in diſcharging the Debts of the Teſtator. 

Preced. Chan. But this muſt be underſtood of an Heres factus of the whole Eſtate, 

1 who ſhall have the Benefit of the Perſonal Eſtate, but a Deviſee of par- 
ticular Lands ſhall not. ; $0 M93 


(Cc) Of what Conditions, Covenants, &c. of 
the Anteſtoꝛ s ſhall the Heir take Advantage. 


75 Burk, Tg 8 (a) and Covenants Real, or ſuch as are (v) annexed to 


(a) Thar Eſtates, ſhall deſcend ta the Heir, and he alone ſhall rake Advan- 


Conditions tage of them. 
can — be 

reſerved to the Feoffor, Donor or Leſſor, and their Heirs, but not to any Stranger. Lie. Sec. 347. 
Co. Lit. 214. (U) Secus of Covenants in Groſs. Palm. 558. — Alſo for «a Breach in the Time of the 
Covenantee, the Action ſhall be brought by his Executor, tho' the Covenant was with him, his Heirs 
and Aſhgns only. 1 Vent. 175. 2 Lev. 26, adjudged. 


1 Fel. Ab. And this not only where there are expreſs Words, but alſo where there 


497, 412: are none; for the Law by Implication reſerves the Condition to the 
Heir of the Feoffor, Sc. for being prejudiced by the Diſpoſition, it is 
but reaſonable that he ſhould take the ſame Advantages that his Anceſtor 
whom he repreſents might. 

8 Co. 43. If a Man ſeiſed of Lands in Right of his Wife, makes a Feoffment in 

Co. Lit. 20a. a. Fee upon Condition, and dies, and after the Condition is broke, the Heir 

336. b. of the Husband ſhall enter; for tho? no Right deſcended to him, yet 
the Title of Entry by Force of the Condition, which was created upon 
the Feoffment, and reſerved to the Feoffor-and his Heirs, deſcended. 


Co. Lis 62. bl. The Heir ſhall take Advantage of a Nomine pœnæ, for being incident 


to the Rent, it ſhall deſcend to the Heir, being a Security or Penalty to 
engage the Payment of the Rent ; whoever therefore has a Right to the 


Rent, ought in Reaſon to have the Penalty which is to oblige the Tenant 


to pay it. 7 | | 
2 H.4.6.b. If an Abbot and Covent covenant to ſing for the Covenantee and his 


5 Co. 18. Heirs in ſuch a Chapel, his Heirs at all Times ſhall have a Writ of Coves 


nant for the not doing thereof. l 
2 Lev. 92. If a Man leaſes for Years, and the Leſſee covenants with the Leſſor, 
— ver. his Executors and Adminiſtrators, to repair and leave it in good Re- 
—— pair at the End of the Term, and the Leſſor dies, c. his Heir may have 
S. C. cited. an Action upon this Covenant, for this is a Covenant which runs with 
the Land, and ſhall go to the Heir, tho* he is not named; and it ap- 
pears, that it was intended to continue after the Death of the Leſſor, in 
as much as his Executors, Sc. are named. 
1 Salk. 141, The Plaintiff as Heir declared, that his Anceſtor per Indenturam 
Vevian ver. ſuam, ciljus alteram partem Sigillo of the Leſſee (omitting Sigillat') bic in 
Cops curia Profer?, did demiſe, and that rhe Leſſee covenanted to repair from 
Time to Time, and to leave in Repair, and then ſhewed that his An- 


$ ceſtor 
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ceſtor died Anno 10 M. 3. and for Breach aſſigned gnod primo Apr. anno 
tertio Reginæ nunc, & per 10 Annos ante tunc, the Premiſſes were out of 
Repair; after Verdict for the Plaintiff, it was moved in Arreſt of Judg- 
ment; 1. That the Word S7g7//at” is wanting; 2. That Part of the ten 
Years incurred in the Life of the Anceſtor, and that this was a bard 
Action; & per Ilolt C. J. the Want df Sg//lat* is cured by the Verdict 
and Pleading over; 2. If the Premiſſes were out of Repair in the Time 
of the Anceſtor, and continued ſo in the Time of the Heir, it is a Da- 
mage to the Heir, and the Jury give as much in Damages as will put the 
Premiſſes in Repair; but hereby no Damages are given in Reſpect of 
the Length of Time they continued in Decay; but in Reſpect of what it 
will coſt at the Time of the Action brought to put the Premiſſes in 
Repair; therefore per decem Annos was frivolous; and he ſaid, that this 
is not a hard Action, and good Damages are always given in theſe Caſes, 
becauſe the Damages recovered ought to be applied to the Repair of the 
Premiſſes. N 

If A. infeoffs B. upon Condition, that if the Heir of A. pays to B. Ce. Lit 214 b. 
c. 205. then he and his Heirs may re-enter; this is a good Condition, 
of which the Heir of A. may take Advantage, and yet A. himſelf never 
can. | 
F. S. having Iflue three Sons, Milliam his eldeſt, Nathairiel his ſecond, Mit 5Georg: 
and Daniel his third; //7//iam died in the Life-time of his Father, leav- i. between 
ing Iflue only a Daughter ; afterwards the Father deviſes the Eſtate in 2 oy 
Queſtion to Anne his Wife for her Life, and after her Death to his Son Ca. 
Daniel and his Heirs, provided, that if Nathaniel do within three Months 
after the Death of my Wife pay to Daniel, his Executors or Adminiſtra- 
tors, the Sum of 5007. then the ſaid Lands ſhall come to my Son 
Nathaniel and his Heirs; the Wife lived ſeveral Years after, and during 
her Life Nathaniel died, leaving the Plaintiff his Heir; and the Wife 
afterwards dying, the Plaintiff brought his Bill within three Months 
after her Death, praying that upon Payment of the 5coJ. he might 
have a Conveyance of the Eſtate; and the principal Point of the Caſe 
was, whether this 500 J. being to be paid by Nathaniel within a limited 
Time, and he dying before that Time came, whether his Heir at Law 
could now on Payment of the Money make a Title to theſe Lands, for 
it was agreed that he was not Heir at Law to the Teſtator ; and it was 
inſiſted upon that he could not; that this was a Condition precedent 
and meerly Perſonal in Nathaniel, who had neither Jus in re, nor ad rem, 
and could neither have deviſed, or releaſed, or extinguiſhed this Condi- 
tion; and being a bare Poſſibility, and he dying before it was performed, 
his Heir could not make it good; and tho' the Word Heirs be uſed in 
the Deviſe to Nathaniel, yet that is not deſigned to give them any Eſtate 
Originally, but to denote the Quantity of Eſtate which Nathaniel was 
to take; and for this were cited the Caſes in the (a) Margin. On the () . 
other Side it was inſiſted, that this was like the common Caſe in () Zaubers 
Co. Lit. where a Feoffment is made on Condition that the Feoffor ſhall ovary? Rret 
before ſuch a Day, Ec. there if the Feoffor die before the Day, his Heir and Rieden. 
may perform the Condition, for the Reaſons there mentioned, and that C) Co. Lit. 
it being ſo at Law, it ſhould ſtill be conſtrued more liberally in Equity, 25. 219. b. 
where the Letter of a Condition is not always required to be ſtrict] 
performed; and for this were cited the Caſes in the (c) Margin, that (c) 1 Chan. 
the Poſſibility of performing this Condition was an Intereſt or Right, ©: 59: 
or Scintilla juris, which veſted in Nathaniel himſelf, that he ſurvived the 3,” 2 


| 8 : Bertie and 
Teſtator ; and therefore this differed from Bret and Rigden's Caſe, that Extkland. 


conſequently ſuch Right, Poſſibility, or Intereſt, deſcended to his Heir, 


and might be performed by him, as before the Statute De dons, the 


Poſſibility of Reverter deſcended to the Heir of the Donor ; and for this 


were alſo cited the Caſes in the (4) Margin; the Cauſe being firſt heard (a) 2 Er 
| Rogers. Cro. Car. 3 58. Cro. Fac. 591. 8 Co. Math. Manning s Cale. 
Vol. III. | 
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I Vent. 199. 
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by the Maſter of the Rolls, was thought by him a Matter of great Diffi- 
culty, and therefore he appointed the Counſel to ſpeak to it when the 
Court was full ; afterwards it was decreed by my Lord Chancellor, with 
the Aſſiſtance of the Maſter of the Rolls, for the Plaintiff, on Lit. Se#. 
334, 335. and my Lord Chancellor ſaid, that tho' a Condition in Strict- 
neſs of Law was not deviſable, yet ſince the Statute of Uſes, the Deviſee 
may take Benefit of it by an equitable Conſtruction, & c. and that 
Nathaniel might have releaſed or extinguiſhed this Condition. 


— 


(D) What Conditions, Covenants, &c. ſhall 
extend to the Heir ſo as to bind him. 


x Pol. Als, A8 the Heir at Law is the proper and only Perſon, who can take 
421, Advantage of Conditions, &c. annexed to the real Eſtate, fo 
(a) Shall ®®. ſhall he be bound by (a) all ſach Conditions, Ec; which (5) run with 
oor Fee 4 the Land, whether ſuch Conditions were annexed to the Eſtate by the 


in Law as original Feoffor, Grantor, or his immediate Anceſtor. 
well as ex- 


preſs Conditions, Co. Tit. 233. 8 Co. 44 Hard. 11. — And tho' an Infant, ſhall be bound to perform 
them ; but for this vide Tit. Infants. (b) If the Anceſtor levies a Fine of ancient Demeſne Lands to 
the Prejudice of the Lord, an Action of Deceit lies againſt the Heir, 1 Salk. 210. 


Co.Lit.163.b. If a Gift be made in Tail on Condition, that the Donee ſhould not 
diſcontinue, and the Donee hath Iſſue two Daughters, and one of them 
diſcontinues, the Donor ſhall enter and evict them both, becauſe it was 
the orizinal Condition annexed to the whole Eſtate, that no Part of it 
ſhould be diſcontinued. | 


7d. Head of But here we muſt take Notice, that neither Tenant in Tail nor his 


Eſtaten tail. Iſſue can be reſtrained from aliening by Fine and Recovery, tho' they 


may be reſtrained from aliening by Feoffment, or other tortious Act, 
which amounts ro a Diſcontinuance. 
1 Vent. 321. 8o where one deviſed Lands to A. and the Heirs Male of his Body, 
3 Keb. 787. provided, that if he does attempt to alien, that then immediately his 
ode 12 Eſtate ſhall ceaſe, and B. ſhall eier, and 4. makes a Feoffment in Fee, 
eo and thereupon B. enters; and it was adjudged againſt B. and that the 
Condition was void, becauſe n conſtat what ſhall be adjudged an At- 
tempt, and how it ſhould be tried. 
Dyer 316. Alſo where a Condition is annexed to the Eſtate given to the Heir, 
ic C0.4l- and which goes in Abridgment and Reſtraint thereof, the ſame ſhall in 
ſome Caſes be conſtrued a Limitation ; for if it were a Condition, no 
Body could take Advantage of it but the Heir himſelf. 
Cro. Elia 204. As if a Copyholder in Borough Engliſh ſurrenders to the Uſe of his 
er, * Will, and after deviſes to his Wife for Life, Remainder to his eldeft- 
wo; Son, paying 40s. to each of his Brothers and Siſters within two Years 
2 Leon. 114. after the Death of his Wife, Ec. this is a Limitation, and not a Condi- 
CC. tion; for if it ſhould be a Condition, it would extinguiſh in the Heir, and 
there would be no Remedy for the Money, 
Cro. El:2.833, 80 where one ſeiſed of Lands in Fee, having Iſſue two Sons and a 
el 644 Daughter, deviſed to his youngeſt Son and Daughter 201. a. piece, to 
pl. 89 1. be paid by his eldeſt Son, and deviſed his Lands to his eldeſt Son and 
Noy 51. his Heirs, upon Condition, that if he did not pay the ſaid Sums, that 
Hayyſworth then the Land ſhould remain to his youngeſt Son and Daughter and 
mw B 2 their Heirs, and dies, the eldeſt Son enters, and does not pay the Money; 
i. and it was adjudged that the youngeſt Son and Daughter ſhould have 
2 Med. 26. the Land; for 1. This Deviſe to the eldeſt Son and Heir, being no more 
8. C. eited. than what the Law gave him without ſuch Deviſe, was void. 2. If this 


2 ſhould 
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ſhould be a Condition, it would be defeated by the Deſcent upon the 
eldeſt Son, who. was to perform it; therefore 3. It was held to be a 
Deviſe to the eldeſt Son only, or no longer than till he failed to pay the 
ſaid Sums, and then to the yourgeſt Son and Daughter, which gives 
them the Land by way of Limitation, upon his failing to pay the ſaid 
Sums. 

One deviſes Lands to A. his Heir at Law, and deviſes other Lands 2 Mad. 7. | 
to B. in Fee, and if A. moleſt B. by Suit, or otherwiſe, he ſhall loſe Sputthevorth 
what is deviſed to him, and it ſhall go to B. and dies; A. enters inro the 8 
Lands deviſed to B. and claims them; and it was held, 1. That this 
was a ſufficient Breach to give Title to B. 2. That if this ſhould be a 
Condition, it would by the Deſcent thereof to A. who was to perform 
it, and alſo enter for the Breach thereof, be merged and defeated ; there- 
fore it was held to be a Limitation, which determined the Eſtate of A. 
and caſt the Poſſeſſion upon B. without Entry. 

But wherever the Anceſtor makes a Conveyance or Diſpoſition on & Ce. France's 
Condition, which goes in Reſtraint and Abridgment of the Eſtate of the Caſe. 

Heir, he muſt have Notice of ir; for having a good Title by Deſcent, 
he is not obliged ro take Notice of ſuch Condition at his Peril, as (a) (a) This Di- 


others mult do, verſity is a- 
; 13 CEE x greed in the 
Caſe of Ny and Porter, 1 Vent. 199. 1 Med. 86. 2 Lev. 21. Raym. 236. 


As where A. ſeiſed of Lands in Fee, and having Iſſue only one 3 Med. 28. 
Daughter named B. by Leaſe and Releaſe conveys his Lands to the Uſe * 2 ws 
of himſelf for Life, and after his Death to the Uſe of B. in Tal, pro- wary 
vided that ſhe married, with the Conſent of the Truſtees, or the major 
Part of them, ſome Perſon of the Family and Name of Fitzgerald, or 
who ſhould take upon him that Name immediately after the Marriage; 
but if not, then the Truſtees to raiſe a Portion out of the ſaid Lands for 
B. and the Lands to remain to C. afterwards A. dies, and B. marries one 
who neither was nor took upon him the Name of Fitzgerald ; and the 
only Point upon which Judgment was given was the want of Notice in 
B. of the Settlement, without which being Heir at Law, and ſo having 
a Tirle by Deſcent, ſhe was not bound ex officio to take Notice of the 


Condition. 


(E) What Actions may he commence and pꝛo⸗ 


ſecute tn Right of his Anceſtoz, 


T is clear that the Heir may bring any Real Action, or Action Co. Lit. 164. 
Droitural, in Right of his Anceſtor, but cannot regularly bring any 
Perſonal Action, becauſe he has nothing to do with the Aſſets or Perſonal 
Contracts of his Anceſtor. | 1 25 
Alſo if an erroneous judgment be given againſt the Anceſtor, by 1 ry. 457. 
which he loſeth the Lands, the Heir may bring (a) a Writ of Error. 747. 3 


; | Dyer 90. 
Godb. 337. (b) That Error and Attaint always deſcend to ſuch Perſon, to whom the Land ſheuld 
deſcend, if no ſuch Recovery or falſe Oath had been. 1 Leon. 261. | 


And if one hath Lands on the Part of his Mother, and loſeth by 1 Leer. 261, 
erroneous Judgment, and dies, the Heir of the Part of the Mother ſhall “ Sid. 56. 
have the Writ of Error. e 


30 
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Oven 68. So the younger Son, when intitled to the Land by the Cuſtom of 
h ow * Borough Engliſh, ſhall bring the Writ of Error, and not the Heir at 
adjudged; && Common Law, for this Remedy deſcends with the Land. 

vide Bridgm. 79. 1 Rol. Rep. 311. 


Dyer 90. So if there be an erroneous Judgment againſt Tenant in Tail Female, 

__ the Iſſue Female, and not the Son, ſhall bring a Writ of Error. 

747 * 

Dyer 89. So if a Man ſettles Land to the Uſe of himſelf and the Heirs of his 

75 * Body, the Remainder to his own right Heirs, and dies, leaving Iſſue 
N 5 5 


only a Daughter, who levies a Fine, and dies without Iſſue, and J. 5. 
brings a Writ of Error as Couſin and Collateral Heir to the Daughter, 
Feet he ſhall never reverſe the Fine, for there could no Right deſcend to 

him from the Daughter, becauſe ſhe had but an Eſtate-tail, which deter- 
mined by her Death without iſſue; and it does not appear that the Re- 
mainder in Fee was in the Daughter as right Heir, wherefore F. S. ſhall 
not reverſe the Fine, qui de non apparentibus & non exiſtentibus eadem eſt 
ratio, eſpecially in a Court of Judicature, where the Judges can take 
Notice of nothing that does not come judicially before them, and appear 
in the Pleading. 


ga 38, 39. If F. S. binds himſelf and his Heirs in a Bond, and thereupon Judg- 


7 =—_ ment is obtained againſt 7. S. and F. F. makes his Will, and his Heir 
Rol. at Law Executor, and dies, leaving Lands which deſcend to his Heir, 


yet he ſhall not have a Writ of Error as Heir, for he is not privy to the 
Judgment; and when an Extent is made upon him, it is as Tertenant, 
but after the Lands are taken in Execution, he may have a Writ of 
% Nor. | 
11 H. 6. 15. Alſo the Heir at Law may, in Right of his Anceſtor, maintain an 
8 N Action of Debt for Rent reſerved on a Leaſe made by his Anceſtor, for 
„eee the Rent is Part of the Lands, and incident to the Reverſion; but for 
Arrears of Rent incurred in the Life- time of the Anceſtor, neither the 
Heir nor (a) Executor could by the Common Law maintain any Ac— 


tion; for as to the Heir, they were conſidered as Part of the Perſonal 


(a) But now 
by 32 Bl. 8. 
cap. 37. an 


Exceutor Eſtate, and as to the Executor, he could not repreſent his Teſtator as to 


may main- any Contracts relating to the Freehold and Inheritance. 
rain an Ac- 


tion of Debt for ſuch Arrcars ; for which vide Tit. Debt, Letter (C). 


Co. Lit. 18. b. Tf a Nobleman, Knight, Eſquire, Ec. be buried in a Church, and have 
778 his Coat of Arms, and Pennons with his Arms, and ſuch other Enſigns 
* of Honour as bejong to his Degree or Order, ſet up in the Church, or 
Ney 104 if a Grave-ſtone or Tomb be laid or made, Ec. for a Monument of him; 
Gedb. 200. in this Caſe, albeit the Freehold of the Church be in the Parſon, and 
n that theſe be annexed to the Freehold, yet cannot the Parſon, or any, 
+ Bulſ- 151+ take them or deface them, but he is ſubje& to an Action to the Heir 
and his Heirs, in the Honour and Memory of whoſe Anceſtor they were 
ſer up. | DEED, 
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(#) Where the Hetr ſhall be ſad to be bound 
to anſwer his Anceſtoz's Debts and Con⸗ 
tracts. 


JA HERE the Anceſtor binds himſelf and his Heirs in an Obliga- pre. 441. 
tion, the Obligee may ſue the Heir (a) or Executor at his Elec- 3 Co. 12. 4. 
tion, and may have Execution of the Land deſcended to the Heir; for © Fac. 450- 


the Common Law having allowed the Action of Debt againſt the Heir, (921 2% 7- 


he could have no Benefit by the Action, unleſs he were permitted tg} giniftrator 
have Execution of the Lands which deſcended to the Heir. 2 the An- 
ce for. 


3 Lev. 189. adjudged on Demurrer.— May ſue the ſame Perſon, being both Heir and Executor; 
alſo may ſue the Executor for Part, and the Heir for the Reſidue; but if the Heir or Executor pay 
the Whole or Part, and afterwards the other is ſued, there ſhall be Relief in an Audita Ouerela. 
3 Lev. 303-4-5. Where the Heir being likewife Adminiſtrator, and having Real Aſſets by De- 
Jcenr, diſcharged a Bond Debt, in which he was bound, which he inſiſted was out of the Perſonal 


Eſtate; but the Court of Chancery would not admit of this Conſtruction, to the Deſeating of the 
ſimple Contract Credirors. Abr. Eq. 144. | 


But the Body of the Heir is protected, for it would be moſt unreaſon- Dyer 81. 6. 
able to ſubject the Heir to the Payment of his Anceſtor's Debts, any 227 pl. 15. 


farther than to the Value of the Aſſets deſcended. 22 2 
* 


| 290. 

Alſo the Heir muſt be (5) expreſly named, otherwiſe he is not 2 ff. 19. 
chargeable ; and the Reaſon why the Heir is not chargeable in this Caſe, Pw. 440. 
as the Executor is in; Caſe of a Bond entred into by the Teſtator, without = 551 2 5 
being named, is this; by the Common Law only the Goods and Chattels mice cg Leet 
of the Debtor, and the Annual Profits of the Land as they aroſe, and (A). 
not the Land it ſelf, were liable to Execution for Debt or Damages, be- () And 
cauſe theſe being the Security the Creditor depended upon, they were 8 
liable in the Hands of his Repreſentative, or Executor, as well as in the ;;, 224 
Hands of the Debtor himſelf; and hence it was, that the Executor was the Heir for 
bound tb anſwer the Debt of the Teſtator, ſo far as he had Chattels or the Eſcape 
Aſſets, tho' he was not named in the Contract; but the Land was not 3 _ 
liable to Execution, becauſe it was preſerved from the Perſonal Contracts inland by 
and Engagements of the Tenant, that he might be the better able to an- the Anceſtor, 
ſwer thc feudal Duties to the Lord, which were the Life and Support of nor for any 
the Government; and therefore the Land not being originally liable to Tos * 
the Demand in the Hands of the Obligor, muſt be much lefs liable in ni“ P47 % 
the Hands of the Heir, who was not comprehended in the Contract. the Anceſtor 


be con- 
demned in an Obligation ahd die, Exccutiop ſhall be taken out by Elegit, and not of all the Lands 
deſcended. Dyer 271: u. pl. 25. | 


But if A. had granted for him and his Heirs to B. and his Heirs, ſuch 1 Rol. Abr. 
a Rent out of his Lands; in this Caſe, the Heirs being comprehended in 226, 
the Contract are bound to make good the Grant, ſo far as they have. +. 1 
Aſſets by Deſcent from the Grantor; and this was allowed at Common Tyer 344 6. 
Law, becauſe the Grantee of the Rent had the Land originally in View Ca. Lit. 144 ö. 
for his Security, and by the Grant it ſelf having it in his Power to di— 
ſtrain the Land for the Rent, it was equal to the Heir whether the 
Land was to anſwer the Rent by Diſtreſs, or by an Execution upon a 
Judgment in a Writ of Annuity. | 2 

If the Anceſtor bind himſelf in a Statute, Recognizance, E5c. the Heir 3 Co. 12. Sir 
& liable not only as Tertenant, but alſo as Heir, otherwiſe he could not William Her- 
have his Age; and cannot oblige a Purchaſor, whether for valuable %s Cale. 
Conſideration, or without, to contribute, but one Heir may oblige an- 
other to contribute; as if a Man ſeiſed of two Acres, the one deſcendl- 
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* ble according to the Courſe of the Common Law, the other in Borough 
Engliſh, acknowledge a Statute, Oc. the Heir at Law ſhall oblige the 
Heir in Borough Engliſh to contribute: So one Coparcener ſhall oblige the 
other to contribute; or if the Conuzor hath Lands, ſome deſcendible to 
the Heirs of the Father, and ſome deſcendible on the Heirs of the Mo- 


ther, the Heir on the Part of the Father ſhall compel the Heir on the 
Part of the Mother to contribute; & fic vice verſa. 


— 


Co. Lit. 1021 By the Common Law, if the Heir before an Action brought againſt 


a) poop © him had aliened the Aſſets, the Obligee was without (a) any Remedy; 


a new Trial, but if he only aliened, hanging the Writ, the Lands, which he had by 


Two ſden ly, Deſcent at the Time of the (b) Original purchaſed, had been liable. 

That in his | 

Praftice the Heir in an Action of Debt againſt him upon a Bond of his Anceſtor pleaded Riens per 
Diſcent : "Che Plaintiff knew the Defendant had Jevied a Fine, and at the Trial it was produced; but 
becauſe they had not a Deed to lead the Uſes, it was urged, that the Uſe was to the Conuzor and his 
Heirs, and ſo the Heir in by Deſcent ; whereupon there was a Verdict againſt him; and being a juſt 
Debt, they could never after get a new Trial. 1 Mod. 2. (b) Or filing a Bill in B. R. which to this 
Purpoſe has been held as effeQual as an original Writ. Carth. 245. | 


Carth. 245. In Conſequence of this Doctrine, that the Lien ſhall have Relation to 
Gree and Oli- the Time of the Original purchaſed, it hath been adjudged, that if there 
, N be two Creditors to 7. S. whoſe Heir is bound, viz. A. and B. and A. 
North's Opi- files an Original in C. B. and hath Judgment thereon, Trin. Term. 2 Fac. 2. 
nion, 1 Med. by Default, and thereupon a general Elegit iſſues againſt all the Lands of 
253- that he the Heir, and a Moiety thereof is delivered to A. and B. on a Bill filed 
Ki hoe ic in B. R. 1 & 2 Fac. 2. has a ſpecial Judgment againſt the Aſſets con- 
ment that} feſs'd by the Heir, Trin. Term. 3 Fac. 2. tho' B.'s Judgment be ſubſe- 
be ſatisfied, quent to A.'s, yet it appearing that his Bill or Original was filed before 
denied to be A. s, the Judgment ſhall have Relation thereto, and therefore he muſt 
Lo be firſt ſatisfied. | 
Carth. 246. So it ſeems in the above Caſe, that tho* As Judgment had been on an 
rer Cur, Original actually filed before B.'s, that B. muſt have been preferred, be- 
cauſe his Judgment was general againſt the Heir, and the Execution a 
general and common Execution by Hlegit, and not againſt the Aſſets only 
by way of Extent; and therefore ſuch a general Judgment will not ope- 
rate by way of Relation to the Original, but binds only as in common 
Caſes from the Time of the Judgment given. 
But to prevent the Wrong and Injury to Creditors by Alienation of the 
( A Bill Lands deſcended, Sc. by the (c) 3 & 4 V. & M: cap. 14. it is enacted, 
brought in „That in all Caſes, where any Heir at Law ſhall be liable to pay the 
2 Debt of his Anceſtor, in regard of any Lands, Tenements, or Heredi- 
Hoſp and his © ments deſcending to him, and ſhall ſell, alien, or make over the ſame 
Alienee, and © before any Action brought or Proceſs ſued out againſt him, that ſuch 
3 © Heir at Law ſhall be anſwerable for ſuch Debt or Debts in an Action 
, Cc 


cho“ ie was © Or, Actions of Debt to the Value of the ſaid Land ſo by him ſold, 
objeFed, aliened, or made over; in which Caſes all Creditors ſhall be preferred, 


'rhar the Sta- © as in Actions againſt Executors and Adminiſtrators, and ſuch Execu- 


rute being «tion ſhall be taken out upon any g agent or Judgments ſo obtained 
” 29+ © againſt ſuch Heir, to the Value of the ſaid Land, as if the ſame were 
Law, the: his own proper Debt or Debts; ſaving that the Lands, Tenements, 
Relief on it © and Hereditaments bona fide aliened before the Action brought, ſhall 


ought io not be liable to ſuch Execution. | 
have been : | | 


at Common Law. Abr. Ez. 149. 


Provided, That where any Action of Debt upon any Specialty is 
brought againſt any Heir, he may plead Riens per Diſcent at the Time of 
the original Writ brought, or the Bill filed againſt him; any thing here- 
in contained to the contrary notwithſtanding : And the Plaintiff in ſuch 
Action may reply, that he had Lands, Tenements, or Hereditaments from 
© his Anceſtor before the original Writ brought, or the Bill filed: And if, 

| i | 
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upon Iſſue joined thereupon, it be found for the Plaintiff, the Jury ſhall 
inquire of the Value of the Lands, Tenements, or Hereditaments ſo 
de&cended, and thereupon Judgment ſhall be given, and Execution ſhall 
be awarded, as aforeſaid : But if Judgment be given againſt ſuch Heir, 
by Confeſſion of the Action without confeffing the Aﬀers deſcended, 
or upon Demurrer, or Nihil dicit, it ſhall be for the Debt and Da- 
mages, without any Writ to inquire of the Lands, Tenements, or He- 
reditaments ſo deſcended. 
Alſo if, before this Statute, the Anceſtor had devifed away the Lands, 
a Creditor by Specialty had no Remedy either againſt the Heir or 
Deviſce. | 

But now, by the ſaid Statute 3 4 NV. 3. cap. 14. reciting that ſeve- 
ral Perſons having by Bonds or other Specialties bound themſelves and 
their Heirs, and have afterwards by Will diſpoſed of their Lands, with 
an Intent to defraud their Creditors ; it is Enacted, * That all Wills and 
© Teſtaments, Limitations, Diſpoſitions, or Appointments of or concern- 
ing any Manors, Meſſuages, Lands, 'Tenetnents, or Hereditaments, or 
of any Rent, Profit, 'Term, or Charge out of the fame, whereof any 


aa: Ga REG &-(a-2< 


ſeiſed in Fec- ſimple, in Poſſeſſion, Reverſion, or Remainder, or have 
Power to diſpoſe of the ſame by his, her, or their laſt Wills or 'Teſta- 
ments, ſhall be deemed and taken (only as againſt ſuch Creditor or 
Creditors as aforeſaid, his, her, and their Heirs, Succefſors; Executors, 
Adminiſtrators, and Aſſigns, and every of them,) to be fraudulent, and 
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(any Pretence, Colour, feigned or preſumed Conſideration, or any 
other Matter or Thing to the contrary notwithſtanding.) + 

© And for the Means that ſuch Creditors may be enabled to recover 
their ſaid Debts, it is further Enacted, That in the Caſes before men- 
tioned every ſuch Creditor ſhall and may have and maintain his, her, 
and their Action and Actions of Debt, upon his, her, and their ſaid 
Bonds nd Specialties, againſt the Heir and Heirs at Law of ſuch Obli- 
gor or Obligors, and ſuch Deviſce and Deviſees jointly, by virtue of 
this Act; and ſuch Deviſee or Deviſees ſhall be liable and chargeable 
for (a) a falſe Plea by him or them pleaded, in the ſame Manner as any 
Heir ſhould have been for any falſe Plea by him pleaded, or for not 
confeſſing the Lands or Tenements to him deſcended. 


Abr. Eq. 149. 


Perſon or Perſons at the Time of his, her, or their Deceaſe ſhall be 


clearly, abſolutely, and utterly void, fruſtrate, and of none Effect; 


(a) Vite 29 
Car. 2. ca. 
par. 10, 11. 
by which al- 


tho“ the Heir of the Ceſtui que Truſt is made liable to anſwer, &c. yet by reaſon of ary kind of Plea, 


or other Matter, he ſhall not be chargeable to pay the Condemnation out of his own Eſtate. 


© Provided, That where-there hath been or ſhall be any Limitation of 
Appointment, Deviſe or Diſpoſition of or concerning any Manors, Meſ- 
ſuazes, Lands, Tenements, or Hereditaments for rhe raiſing or Pay- 
ment of any real or juſt Debt or Debts, or any Portion or Porticns, 
Sum or Sums of Money for any Child or Children of any Perſon, other 
than the Heir at Law, according to, or in Purſuance of any Marriage 
Contract or Agreement in Writing Vena fide made before ſuch Marriage, 
the ſame, and every of them, ſhall be in full Force, and the ſame Ma- 
nors, Meſſuages, Lands, Tenements, and Hereditaments ſhall and may 
be holden and enjoyed by every ſuch Perſon or Perſons, his, her, and 
their Heirs, Executors, Adminiſtrators, and Aſſigns, for whom the 
ſaid Limitation, Appointment, Deviſe, or Diſpoſition was made, and 
by his, her, and their Truſtee or "Truſtees, his, her, and their Heirs, 
Executors, Adminiſtrators, and Aſſigns, for ſuch Eſtate or Intereſt, as 
ſhall be ſo limited or appointed, deviſed or diſpoſed, until ſuch Debt 
or Debts, Portion or Portions ſhall be raiſed, paid, and ſatisfied; any 
thing contained in this Act to the contraty notwithſtanding. | 
And it is further Enacted by the ſaid Statute, That all and every 
© Deviſee and Devifees made liable by this Act, ſhall be liable and * 
KY able 
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© able in the ſame Manner as the Heir at Law, by Force of this Act, 
© notwithſtanding the Lands, Tenements, and Hereditaments to him or 
© them deviſed ſhall be aliened before the Action brought. 
457. Eq. 149. In the Conſtruction of this Statute it hath been holden, that tho* a Man 
Parſlow ver. jg prevented thereby from defeating his Creditors by Will, that yet any 
Weedm. Settlement or Diſpoſition he ſhall make in his Life-time of his Lands, 
whether voluntary or not, will be good againſt Bond-Creditors ; for that 
was not provided againſt by the Statute, which only took Care to ſecure 
ſuch Creditors againſt any Impoſition, which might be ſuppoſed in a 
Man's laſt Sickneſs ; but it he gave away his Eſtate in his Life-time, this 
prevented the Deſcent of ſo much to the Heir, and conſequently took 
away their Remedy againſt him, who was only liable in reſpect of the 
Lands deſcended ; and as a Bond is no Lien whatſoever on Lands in the 
Hands of the Obligor, much leſs can it be ſo when they are given away 
to a Stranger. | 
Carth. 353. In Debt againſt an Heir, who pleaded Riens per Diſcent on the Day 
Redſhawan® of the Bill, the Plaintiff replied ſpecially, that the Obligor (Father of the 
—— Defendant ) died on ſuch a Day, and that the Defendant (after the 
3 Med. 122. Death of his Father) and before the Day of the Bill, viz. on ſuch a Day, 


S. C. Comb. which was a Day after the Death of the Obligor, had Lands by Deſcent 


344 8. C. from his Father in Fee-ſimple, unde predif? (the Plaintiff) de Debito præ- 


adjudged, 


and that the dicto ſatisſeciſſe potuit, viz. apud H. prædict. & hoc 282 eſt verificare, unde 
Statute was petit Fudicium, according to the above Statute. To this the Defendant 
made not to made a frivolous Rejoinder ; and thereupon the Plaintiff demurred. The 
ner = Queſtion was, if the Replication was good in Purſuance of the Statute ; 
Difficulties for it was objected that it was ill, becauſe the Plaintiff had put the Value 
in pleading, of the Lands in Iſſue by theſe Words, unde, &c. de Debito predido ſatis- 
85 85 feciſſe potuit, which ought to have been omitted; becauſe the Statute is 
expreſs, that after the Iſſue tried the Jury ſhall inquire of the Value; ſo 

that it is Matter of Inqueſt only ex Officio, and not to be the Point of the 

Iſſue; and by this Statute the Plaintiff is only to recover pro tanto againſt 

the Defendant with reſpect to the Value of ſuch aliened Aſſets, and is 

not to have a general Judgment againſt the Heir, as at Common Law 

upon a falſe Plea; ſed per Cur. upon Debate, this Replication was held 

good and as it ought to be, and that if ande, Sc. de Debito predifo ſatis- 

feciſſe potuit had been left out, it might have been a good Cauſe of Ob- 

jection ; for the Statute doth not give Occaſion to alter any more of the 


Form of the Replication common in ſuch Caſes, but only as to the Time 
concerning Aſſets by Deſcent; and the Concluſion, which (before the 


Stature) was to the Country, muſt now be with an Averment only, be- 

cauſe the Defendants may have an Opportunity to anſwer the new Matter 

alledged in the Replication. 
Tin 32 Cav. It ſeems that neither before nor ſince this Statute the (a) Executor or 
8 — 8 9 Adminiſtrator of the Heir are liable; for the Perſon of the Heir is not 
ron page chargeable, but with reſpect to the Land; and if, before the Statute, the 
and Dany Heir had aliened before Action brought, he ſhould not be charged for the 
adjudged. Profits he received; which is evident from the Plea of Riens per Diſcent 
(4) But the the Day of the Writ purchaſed ; much leſs could his Executor (b), nor 


= 2 can he yet, unleſs ſome Statute make him ſo: For an Executor is but in 


ble; but for nature of a Truſtee for the Perſonalty, and not at all privy to the Inhe- 


this vide 2 Titance. | 

Chan. Caſes | 

175. 1 Vern. 400. and Dyer 344. a Precedent cited in the Book of Entries, where Debt was brought 
againſt the Executor of an Heir upon a Bond made by the Anceſtor, which is alſo mentioned 1 Plow. 


441. 2 Leon. 11. 3 Leon. 70. (6) But qucre, & vide 2 Vern. 62. where it is ſaid, that if the Heir aliens 
the Land to prevent the Creditors of's 


the Hands of the Heir or his Executor, 


1 Lev. 30. If there be Judgment in Debt againſt two, and one dies, a Scire Er. 


=” * = cias lies againſt the other alone, reciting the Death, and he cannot plead 


S. C. Eqſar that the Heir of him that is dead has Aſſets by Deſcent, and demand 


and Smart. I Judgment 


Satisfaction of their Debts, Equity will follow the Money into 


+ 5 * 
e 3 * 


—— Added 


8 


* 

Y 
wh 
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neither the Heir nor the Lands are bound by ſuch Decree: But if the 


beit and Anteſtsz. 29 


Judgment if he ought to be charged alone: For at (a) Common Law the (a) So ad- 
Charge upon a Judgment being (b) perſonal ſurvived, and the Statute AC 4h * 

of Heſtm. 2. that gives the legit does not take away the Remedy of the 3 E z. * 
Plaintiff at the Common Law, and therefore the Party may take out his 37. & vide 

Execution which Way he pleaſes; for the Words of the Statute are, ſit 29 4ſife, pl. 
in Eleftione : But if he ſhould, after the Allowance of this Writ in Re- 2 py 
vival of the Judgment, take out an Elegit to charge the Land, the Party Wm 
may have Remedy by (c) Suggeſtion, or elſè by Audita Qnerela. ence be- 


| of | tween a real 
and p' rſonal Execution, and, that a perſonal Execution will ſurvive, tho“ a real one will not, vi 
3 Co. 14. Tele. 209. Raym. 153- 2 Keb. 3. 331. 4 Mod. 315. 3 Keb. 295. 1 Salk. 319, 520. 1 Show. 402. 
ſe) For this vide F. N. B. 166. 44 E. 3. 10. ; ; 


If there be a Sequeſtration for a Perſonal Duty againſt the Anceſtor 1 Vern. 143- 
where the Heir is not bound, and the Defendant dies, there is an End $0 355» 
of the Sequeſtration, and it cannot be revived againſt the Heir; becauſe 38-9, oh 
Decree were upon a Covenant that bound the Heir, and the Defendant 2 
died, ſuch Decree might be revived by Subpzna Scire Facias againſt the 
Heir to ſhew Cauſe againſt the Decree, if the Decree be inrolled 'of Re- 
cord, or if not, by Bill of Rerivor; and when revived againſt Heir and 
Executor, (which is the uſual and regular Way,) the Sequeſtration alſo 
will be revived on Motion, if, upon coming into Court, Cauſe is not 
ſhewn why the Decree ſhould not be revived: And in this Caſe it hath 
been reſolved, that the Decree ſhould have the ſame Authority to bind 
the Perſonal Aſſets as a Judgment at Law, and therefore ſhall go Par: 
paſſu to be paid off and diſcharged ; but the Lien of the Judgment upon 
Lands came in by the Statute, which only gives an Elegit for a Moiety 
of the Land in Satisfaction of the Debt, and therefore that could give | 
no Authority to lay a Sequeſtration on the Real Eſtate for à meer Per- j 
ſonal Duty, where the Heir is not bound in the Covenant. 


4 


a [1 "TY 2 4 
8 — — __— * 


— 


— — 


* 


bound. 


1* the Heir be ſued upon a Bond or Covenant in which he is bound, it 1 Saft. 357 
need not be ſhewn how he is Heir; for the Plaintiff is a Stranger, and wot ooh 
it would be hard to compel him to ſet forth another's Pedigree: But re 
where the Heir ſues, he muſt ſhew his Pedigree, and Coment Heres; for Carth. 126. 
it lies in his proper Knowledge. " * 3 Mod. 25. 
28. EE” M21 "2 Shoe. 248. 
« div i | 3 . kr Ot : 96. 185%; 11 1 7 3 Lev. 288. 
It muſt be alledged, that the Heir was bound; and therefore, where a 1 Vern, 180. 
Bill was brought by the Obligee in a Bond againſt the Heir of the Obli- Caſeing ver. 
gor, alledging, that he having Aſſets by Deſcent, ought to ſatisfy this *** 
Bond, the Defendant demurred, becaufe the Plaintiff had not expreſly 
alledged in the Bill, that the Heir was bound in the Bond; and tho' it 
was alledged, that the Heir ought” to pay the Debt, yet that was held 
inſufficient, and the Demurrer was allowed. | 5 | | 
If an Action is brought againſt the Heir upon the Bond of his An- 30e. 36. 4. 


(G) How to be pzoceeded againſt where he is 


1 


_ ceſtor, and in which the Heir is bound, it muſt be in the (a) Debet and 1 — _ 


: er 344. 
1S tO * 6. 1 Jon. 
87. 1 Lev. 


| — 130. Cro.Eliz. 
712. S. P. and the Reaſon there given, becauſe he is bound by ſpecial Words in the Obligation, & vide 


2 Leon. 11. 2 Brown. 204-5. Cro. Eliz. 350. Like Point. (a) But if in the Detinet only, it is good after 
Verdict, by 16 and 17 Car, 2. Comber and Watton, 1 Lev. 224. adjudged, 1 Sid. 342, 375. S. C. 


Vol. III. I (H) TUyere 


Detinet ; becauſe he hath the Aﬀets in his own Right, and therefore 
be ſued as if it were his own proper Bond. i 
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_ Heir and Anceſtoz. 
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(8) Where he ſhall be liable hiniſelf, and the 
Judgment general oz ſpectal: And herein, 


1, Where he wall be liable foz his falſe Pleading. 


21 E. 3. 10. HE Heir at Law, tho' bound by his Anceſtor, ſhall yet, as has been 
57 Sa "ge obſerved, be chargeable no further than he has Aſſets from ſuch An- 
| 1 G2. 149. Ceſtor, unleſs by his falſe Pleading he make himſelf ſo: And therefore if 
71. o. an Action of Debt be brought againſt him, and he confeſſes the Action, 
Pfow. 440. and alſo ſets forth in Certainty What Aſſets he hath, he ſhall be charged 
Benl- 57. no further, and neither his Goods, (a) Body, or other Lands ſhall be lia- 


4 by! At ble; but the Judgment in ſuch Caſe ſhall be ſpecial, to recover the Debt 


1 | 
and the ſame of the Lands deſcended. | 
Point adrait- 440 n mig eb | | | # I 
red in all the Modern Books. (2) And therefore an Heir at Law is not to be held to ſpecial Bail, bo- 
cauſe the Demand is not on the Perſon, but on the Aſſets of the Deccaſed. 2 Jon. 82. & vide Tit. Bail, 
Lerter (B). FE 


MY 


Vide the Au- But if an Action (v) of Debt be brought apainſt an Heir on the Obli- 


er hr ſap- gation of his Anceſtor, in which he is bound, and he pad Riens per Di- 
2 : Frag Feat, which is found againſt him, the Judgment ſhall be general to reco- 


1 Rel. Rep, ver the Debt, which he muſt pay out of his own Pocket for his falſe 
234. (5) Bur Plea, K . 5 3 ? WS: Fo p 
there is 4 | 47 17 n AO a | 1.9 CATED 
Diverſity between an Action of Debt and a Scire Facias againſt the Heir upon a judgment had againſt 
his Anceſtor ; for if in a ScireFacias the Heir plead a falſe Plea, and it is found againſt him, yet the 

udgment ſhall be of the Lands deſcended only; for the Exęemion in ſuch Caſe ſhall be upon the firſt 
Judgmen againſt the Anceſtor, and not upon the Judgment in the Scir“ Facias, quod habeat Executionem, 

ecauſe ſuch Judgment did not alter nor inlarge the firſt Judgment. Bocvyer v. Rivett adjudged, Paſ. 
193. 3 Bulſt. 317. 1 Fon. $7. Cro. Car. 296. Carth. 93. S. C. cited. 


Plow. 440. So if an Action of Debt be brought againſt the Heir, who confeſſes the 

2 Rol. Abr. 0. Action, but does not ſer forth the Aſſets in Certainty, the Judgment ſhall 
| be general; for he is charged in the Debet as well as Detinet, and Aſſets 

Plow. 440. ſhall be preſumed. In enn 94 ö | 


Davis and So if an Action be brought againſt; the Heir on the Bond of his An- 
Pepis adjudg- ceſtor, and there is Judgment againſt him by Default, Non ſum Informatus, 
—— I NMhil dicit, &c. the Judgment againſt him ſhall be general, and he ſhall 
to be Law in be charged de Bonis propriis. | 3 + 
r nnn, , WHT Ba 


: 
\ 


ju an an the Money ; which being found againſt him, it was held, that the Judg- 
fatd, that the Ment ſhould be general, and he for his falſe Plea chargeable de Bonis 
Le var © prophibs e eee e 2 


AER for 500 Years to A. who entered, and that the ſaid Reverſion deſcended, 


G. 8 Riens ultra, and that at the Time of the Action brought he had no 


that afterwards there was a Bill in Chancery exhibited againſt him by the 


mis Caſe a general Judgment was given againſt the Heir; and it was held 
dy Holt C. J. 1/, Fhat an Heir could not plead a Term for Years in Der 
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lay of preſent Execution, but ought to confeſs Aſſets; and that the 


Common Law had no Regard for a Term for Years, and that there is 


no. Miſchief in this Caſe; for tho“ in Conſequence a Lear Facias may 
go, yet the Leſſee may maintain himſelf againſt an Ejectment by Virtue 
of his Leaſe. 2. As to the Decree in Chancery, he held it plain thar 
there was no Eſtate or Intereſt veſted in the Wife by that, ſo that the 
Plea in this Reſpect is nought and moſt apparently falſe. 


And it is ſaid, that in theſe Cafes the Court cannot give a ſpecial 2 Kl Abr.;1. 
me Allen and 
Holden ad- 
judged, Trin. 
1651. 


Judgment without the Aſſent of the Plaintiff; as where Debt was 
brought againſt” the Heir, who pleaded Riens per Diſcent, which was 
found for the Plaintiff; and there being Judgment to recover the Debt, 
Damages and Coſts of the Lands deſcended; and not knowing what Land 
deſcended, a Writ awarded to inquire what Land deſcended ; the Court 


held this Judgment-erroneous, becauſe by Law the Judgment ought to 


be general, which cannot be altered without the Plaintiff*s Conſent, 
which d:d not appear here. | 
So in an Action of Debt againſt an Heir, if he pleads Riens per 
Diſcent, Which is found againft him; and it is further found by the 
Jury, that he had certain Lands by Deſcent, upon which Judgment 
is given that the Plaintiff ſhall recover his Debt, Damages and Coſts, 
of the Lands deſcended; this is an erroneous Judgment, becauſe it ought 
to have been general; alſo it is ſaid, that upon this Iſſue could not in- 
quire of the Aſſets deſcended. | we: 
But if in a Writ of Annuity the Plaintiff, declares for the Arrearages, 
Sc. acainft the Heir, upon the Grant of his Anceſtor, and the Heir 
pleads that it is not the Deed of his Anceſtor, which is found againſt him; 
in this Cale the judgment may be Special, withont the Confent of the 
Plaintiff; for being in the Caſe of an Annuity, which is always execu- 


2 Rol. Abr. 7 t. 
Paſch. 1652. 
Fnelgrave and 

Bolvile. 


2 Rol. Abr. 71. 
Frank ver. 
Stukely. 


tory, it is at leaſt in the Election of the Plaintiff to have Execution of 


all the Lands deſcended ; whereas on a general Judgment he can only 
have a Moiety of all the Heir's Land in Execution ; alſo in this Caſe the 
Entring a ſpecial Judgment is for the Heir's Advantage, and therefore he 
cannot aſſign it for Error. | | 

Alſo, if upon Pleading Rieus per drſcent it be found againſt the Heir, 
or if he confeſſeth the Action without ſetting forth the Aſſets, or if there 
be a general Judgment upon theſe, or upon a Non ſum Informatus, Nihil 
dicit, Hot againſt hin, the Execution may be general of a Moiety of all 
the Lands af dhe Mi. 3 


But if in an Achen of Debt brought againſt the Heir, the Defendant 


2 Rol. Abr. 71, 


acknowledges the Action, and ſhews in Certainty the Aſſets, upon which 


there is Judgment that the Plaintiff ſhall recover, and that the Debt 


— 


Moiety only, as on ati” Elegit. 


Alſo in Caſe of a general Judgment againſt the Heir, altho' the Plain- 
tiff may have Execution by Elegit of a Moiety of all the Heir's Lands; 


| ſhall be recovered, of the Aﬀers deſcended, here the Plaintiff ſhall have 
Execution to levy: the Debt of all the Land deſcended, and to have a 


2 Rot. Abr. ) 1. 


yet may he alſo at his Election ſurmiſe that the Heir hath ſuch and ſuch - 


Land by Deſcent, and pray Execution thereof; for were it otherwiſe, 
the Plaintiff might be a Lofer by this general Jullgment, in which he is 
only intitled to a Moiety of the Land, in as much as the Heir might 
not have any other Lands, except thoſe deſcended. | 


. Where _ 


. 
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Heit and Anteſtoz. 


2. Where by his Pꝛomite to pay v2 diſcharge the Debt of 
| his Anceſtoz, | 


1 Rol. 457.28. If a Man binds himſelf and his Heirs in an Obligation, and dies, and 
Lord Gray's after the Obligee ſues the Heir upon the Obligation, who had no Aſſets 
Caſe. _ deſcended to Pim; and the Heir ſays to him, that if he will not ſue 
17 7 oy him, that then he will pay him the Money; this is no Conſideration ſo 
S. P. er Cu. as to maintain an Action, becauſe he was not chargeable (a) without 


riam. Aſſets. 

(a) But it is i go 

held, that in Aſſumpſit againſt an Executor on his Promiſe it is not neceflary to alledge Aſſets, and 
that Forbearance is « good Conſideration. Vid. Tir. Executors and Adminiſtrators, Letter (M). — And 
Note, by the Statute of Frauds the Promiſe muſt be in Writing. 


ang So in an Aſſnmpſit againſt an Heir upon fuch a Promiſe, it muſt be 
84 — expreſly ſhewn that the Heir was bound, elſe it ſhall not be intended, 


136. tho' after a Verdict. 

1 Vent. 1 89. | 
adjudged ; Hunt and Swain, 1 Sid. 248. Raym. 12. 1 Lev. 165. 1 Keb. $90. S. P. adjudged. — And Keeling 
ſaid, to charge an Executor upon his Promiſe you need not lay Aſſets, (tho* without them he ſhall not 
be bound) becauſe we will intend Aſſets, but we cannot intend the Heir was bound, but in this Ca ie 
muſt look upon him as a meer Stranger, | 


1 Sid. 31. But in ſuch a Caſe where the Plaintiff declared, that the Defendant in 

Ho 2 Conſideration the Plaintiff would deliver the Bond to him and diſcharge 

666. the Debt, promiſed, Sc. it was held a good Declaration, and that it 
ſhould be intended he was liable, or at leaſt that the Diſcharge ſhould be 
made to him who was ſo. eee | 


— £ e * 
1 Ta a 
- 


is 


Y What ſhall ve Aſſets in his Hands. 
Vid. Bro. 'Tit. 


Herever the Anceſtor binds himſelf and his Heirs, all his Lands 

_ Af of (b) Freehold, and which deſcend in (c) Fee-ſimple,' are Aſ- 
1 Rol. be, ſets by Deſcent, and ſhall be liable, as far as they extend, to anſwer the 
269. Tir. 4/- Anceſtor's Obligations. 4 v1; 1457 | 
ſets. R 1 Ran 3 
(b) But if a Copyhold deſcends to an Heir, this ſhall not be Aſſets, becauſe tis an Inheritance created 
by Cuſtom, and the Common Law direfs the Deſcent ; but not that it ſhall have any other collateral 
Qualities which do not concern ſuch Deſcent, and which other Inheritances at Common Law have. 
4 Co. 22. 4,——— But Lands by Deſcent in ancient Demeſne ſhall. be Aﬀers, 5 H. 4. 14. Bro. Tit. 
Aſſets 11. — So an Advowſon is Aſſets, and may be extended at the Rate of a Shilling for every 

ark of the yearly Value of the Living, Co. Lit. 374. b. (c) Muſt be Lands in Fec- ſimple, 42 E. 3. 
10. b. For what ſhall be Aſſets to make a lincal Warranty a Bar to an Eſtate-tail, vid. Co. Lit. 
374: b. 2 Inft. 293. Kelw. 104. b. 124. 2 Roh, Abr. 774. 2 i 7 


A Reverſion after a Leaſe for Years made by the Anceſtor is preſent 
1 Salk. 3 54-5. a x 1 , 

Fareſl. 42. —Aſſets, (d) ſo that the Heir cannot plead Riens per Diſcent in Delay of 
2 Mod 50- 51. | 17.4 72.7. Execution 
Hern Plead. 3 | 

320. (4) In Debt againſt the Heir if he pleads Riens per Diſcent, the Plaintiff may have Judgment pre- 
ſently, and a Scire facias when Aﬀers deſcend. 8 Co. 134. in Mary Sheply's Caſe, which Point is held 
to be Law; likewiſe in Caſe of an Executor, in Hob. 199. 1 Vent. 94-5. 1 Sid. 448. contrary to the 
Caſe of Dorcheſter and Webb. Cro. Car. So in a Warrantia Charte againſt an Heir, who pleads 
Riens per Diſcent, or that To laintiff is not impleaded, the Plaintiff may pray judgment preſently, 


F. N. B. 134. 8 Co. 134. 1 Vent. 94. and Hob. 199. S. P. and that the ſame may be done in the Caſe 
of an Executor; but if the Plaintiff will proceed to prove Aſſets preſently, and that be found 
againſt him, he ſhall be barred for ever ; and yet there was a Debt due, and that in Effect con- 

41 2 feſſed, 


4 9-96. 
* * * * * 
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Heir and Ancelto2. 


Execution of the Rent and Reverſion, (a) tho? the Plaintiff cannot have 
Benefit of the Reverſion till the Leaſe be determined. 


Man obtains a Judgment againſt an Heir who has a Revyerſion in Fee deſcended to hi 


33 
feſſed. Hob. 
199. 


(a) Where a 
in, the Judg- 


ment is only of Aſſets quando acciderent, and the Creditor cannot by a Bill in Equity compel the Heir 


to 1ell the Reverſion, but muſt expect until it falls. 2 Vern. 134. Fortrey and Fortrey. 


8o a Reverſion expectant upon the Determination of an Eſtate for Life 
is quaſt Aſſets, and ought to be pleaded ſpetially by the Heir, and the 
Plaintiff in ſuch Caſe may take Judgment of it cm acciderit. | 

But a Reverſion in Fee expectant upon an Eſtate-tail is not Aſſets, be- 
cauſe it lies in the Will of the Tenant in Tail to dock and bar it at his 
Pleaſure. 


Carth. 129. 
per Holt. 


6 Co. 58. 

1 Rol. Abr. 
269. 

2 Kol. Rep. 


129. S. P. 3 Lev. 28. 3 Mod. 257. Carth. 129. 8. P. agreed, and that it ſhall hor charge the Heir 
upon the general Iſſue, Reins per Deſcent. — But after the Tail is ſpent, it is Allets. 3 Mod. 257, 


If A. hath Iſſue B. and C. and conveys Lands to the Uſe of himſelf 
for Life, the Remainder to B. in Tail Male, the Remainder to his own 
right Heirs, and A. dies, and the Reverſion deſcends to B. his Son, and 
B. dies ſeiſed, and the Reverſion deſcends to his Son, who dies without 
Iſſue, ſo that the Tail is ſpent; and C. enters, theſe Lands ſhall be Aſſets 
to anſwer the Debt of his Father. 

The Lands, as has been obſerved, muſt deſcend to the Heir; and 
therefore it was (J) formerly held, that if he took by Purchaſe, as if the 
Teſtator deviſed them to him paying ſo much, or if he deviſed IL. ands 
to one or two, and his Heir at Law jointly, that thoſe Lands were not 
Aſſets ; but if he deviſed one Part to A. another to B. and another to 
his Heir at Law, this third Part was Aſſets, 


By the Statute of Frauds and Perjuries it is enacted, that if Lands 
come to the Heir by Reaſon of a ſpecial Occupancy, they ſhall be charge- 
able in his Hands as Aſſets by Deſcent, as in Caſe of Lands in Fee- 
ſimple; and in Caſe there be no ſpecial Occupant thereof, it ſhall go to 
the Executors or Adminiſtrators of the Party that had the Eſtate thereof 
by Virtue of the Grant, and ſhall be Aſſets in their Hands. | 

Alſo by the ſaid Statute, par: 10. E9 11. where Lands are ſettled in 
Truſt, and deſcend in Fee to the Heir of Ceſthy que Truſt, the ſame ſhall 
be Aſſets in the ſame Manner as Lands in Poſſeſſion, but he ſhall not, by 
Reaſon of any Plea or other Matter, be chargeable to pay the Con- 
demnation out of his own Eſtate. 

An Equity of Redemption of an Inheritance is Aſſets, for the Heir 


having a Right in (c) Equity, that ought in Equity to be liable to ſa- 
tisfy a Bond Debt. | 


Carth. 127. 
3 Lev. 286. 
3 Mod. 253. 
S, C. Xe loco 
ver. Rowden, 


Cro. Eliz, 41. 
2 Mod. 286. 
%) But now 
by 3 & 41V. 
3. which vid. 
rhe Deviſeec 
as well as 
Heir arc 
chargeable, 


29 Car. 2. 
cap. 3. that 
it Was not 
Aſſets be- 
fore, 10 Co. 
98. a. 


Vid. 2 Vern. 
248. 


4 Chan. Ca, 
148. 

(c) But the 
Equity of 


Redemption of a Mortgage that is forfeited is not Aſſets at Law, for at Law there is no Redemption, 


2 Vern. 61. 


and there it is made a 


Quere, whether an Heir being Creditor by Bond or Judg-. 


ment may nogretain, the Reaſon being the lame in the Caſe of an Heir as it is of an Executor, for 


neither can ſue himſelf. | 


Tenant in Tail ſuffers a Recovery to let in a Mortgage of 50 Years, Preced. Chan, 


and then limits the Land to the old Uſes, and makes his Will, and de- 
viſes all his Lands for the Payment of his Debts,. the Redemption was 
limited to him, his Heirs and Aſſigns; and the Court thought that the 
Equity of Redemption of this Mortgage ſhould be Aſſets to ſatisfy Credi- 
tors, or a ſubſequent Grantee of an Annuity. 


39. Eaſſet and 


An tin. 


A Right without any Eſtate in (4) Poſſeſſion, Reverſion or Re- 6 c. 58. 


mainder is not Aſſets till it be recovered and reduced into Poſſeſſion. 


(4d) If a Renr- 
ſeck defcendy 


to an Heir, it is not Aſſets till he bath gained Seiſin, 6 Co. 58. 6. —Burt if Lands deſcend to an Heir, 
this is Aſſets before Entry, for he may enter when he will, 42 E. 3. 10 b. 1 Hol. Abr. 269. 
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(B) Of Witchcraft, and how puniched. 
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Common Law, 


(D) Ok Offences by Statute againſt Religion: And 
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1. Of the Offence of prophaning the Lord's Day. 
2. Of the Offence of Swearing. 
Of the Offence of Drunkenneſs. 
4. Of the Offence of reviling the Sacrament. 
5- Of Offences againſt the Common Prayer. 


6. Of the Offence of teaching School without confotming to 


the Church. 
7. Of the Offence in not coming to Church: And herein, 


1. What Forfeitures of Money, Lands or Goods ſuch Of- 
fenders incur, 

2. In what Manner they are to be proceeded againſt for 
thoſe Forfeitures, 

3. What other Inconveniencics they ate ſubject to. 
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8. Of Offences kd the Eſtabliſhed Church by Proteſtant 
Diſſenters. 


Of the Offence of profeſſing or incouraging the Popiſh 
Religion, vide Tit. Popiſh Recuſants. 


Of the Offence of holding an Office without conforming to 


the Eſtabliſhed Religion, vide Tit, Office, 


T (A) Df 
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(A) Of Hereſy: And herein, 
1. That it is. 


$ ERESY (a) among Proteſtants is ſaid to be a falſe Opinion 1 Hawk. P. 
b H repugnant to ſome Point of Doctrine clearly revealed in Scrip- © 


. 3. 
ture, and either abſolutely eſſential to the Chriſtian Faith 8 


» OT at tiently under 
leaſt of moſt high Importance. | the general 


Name of He- 
reſy there have been comprehended three Sorts of Crimes; 1. Apoſtacy, when a Chriſtian did apo- 


ſtatize to Paganiſm or to Judaiſm. 2. Witcheraft. 3. Formal Hereſy, which ſeems to be an Apoſtacy 
from the Eftabliſhed Religion ; for which, and the ſeveral Ways of determining, puniſhing, and the 


Difference between the Civil and Imperial Laws, Popiſh Canons, and the Laws of England concerning 
Hereſy, vide a large Account in 1 Hal. Hiſt. P. C. 383 to 410. 


It ſeems () difficult preciſely to determine what Errors ſhall amount 1 Hawk. P. 
to Hereſy, and what not; but the Statute 1 Fiz. cap. 1. which erected © 3» Aa 
the High Commiſſion Court, having reſtrained it to ſuch as are either lad by i 
determined by Scripture, or by one of the four firſt General Councils, Lord Hate, 
or by ſome other Council, by expreſs Words of Sctipture, or by Parlia- that the Pa- 
ment, with the Aſſent of the Convocation ; theſe Rules are at 


preſent pal Ca noniſts 
generally thought the beſt Directions concerning this Matter. „ Have am- 


We and ge- 
neral Terms extended Hereſy ſo far, and left ſo much in the Diſcretion of the Ordivary to * 
mine it, that there is ſcarce any the ſmalleſt Deviation from them but may be reduced to Herely, 
according to the great Generality, Latitude and Extent of their Definitions and Deſeriptions; from 
whence he obſerves, how miſerable the Servitude of Chriſtians was under the Papal Hierarchy, who 


uſed ſo arbitrary and unlimited a Power to determine what they pleaſed to be Hereſy, and then, omni 
appellatione poſtpoſita, ſubjecting Mens Lives to their Sentence. 1 Hal. Hiſt. P. C. 383, 389. 


2. By whom it is cognizable. 


According to the Common and Imperial Law, and generally by 1 Hal. Hip. 
dther Laws in Kingdoms and States where the Canon Law obtained, P. C. 384. 


the Eccleſiaſtical Judge was the Judge of Hereſies, and hereby they ob- 
tained a large JIuriſdiction touching them. 


Hence it is, that by the Common Law with us, the Convocation of Bre. Tit. He- 
the Clergy, or Provincial Synod, might and frequently did proceed to 
the Sentencing of Hereticks, and when convicted, left them to the Se- ane 
cular Power, whereupon the Writ of Iæretico comburendo might iſſue. 

Alſo it is agreed, that every Biſhop may convict Perſons of Hereſy ws 
within his own Dioceſe, and proceed by Church Cenfures againſt thoſe 120. . 
who ſhall be convicted; but it is ſaid, that no Spiritual Judge, who is 3 f. 40 
not a Biſhop, hath this Power; and it has been (c) queſtioned, whether Gi. Codes 
a Conviction before the Ordinary were a ſufficient Foundation whereon 9 


to ground the Writ de Hæretico comburendo, as it is agreed that a Convic- . 


; C. 4. 

tion before the Convocation was. State Trials, 
| 8 | Vol. II. 275. 

(c) Lord C. J. Hale ſeems to be of Opinion, that if the Dioceſan convict a Man of Hereſy, and 3 

upon his Refuſal to abjure, or upon à Relapſe, 


ial t. . decree him to be delivered over to the Secular 
Power ; and this being ſignified under the Seal of the Ordinary into the Chancer 


, the King mighr 
thereupon by ſpecial Warrant command a Writ de heretico con burendo to iſſue, tho this were a Maiter 
that lay in his Diſctetion to grant, ſuſpend or refuſe, as the Caſe might be eircumſtantiated. 1 Hi, 
Hiſt. P. C. 392. | 


But it ſeems agreed, that regularly the Temporal Courts have no 27 28. 14.5. 
Conuzance of Hereſy, either to determine what it is, or to puniſh the 5 Co. 55. 
Heretick as ſuch, but only as a Diſturber of the Publick Peace ; and that e. 
therefore, if a Man be proceeded againſt as an Heretick in the Spiritual 


Court, 
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Hereſy, and Offences agat 


un Religion, 


c ſtrator, or to take by any Legacy or Deed of Gift, or to bear any 
© Office Civil or Military, or Benefice Eccleſiaſtical for ever, and ſhall 


or Mainprize, 


© alſo ſuffer Impriſonment for three Years, without Bail 


from the Time of ſuch Conviction, 


30 
Court pro ſalute anime, and think himſelf aggrieved, his proper Re- 
medy is to bring his Appeal to a higher Eccleſiaſtical Court, and not to 
move for a Prohibition from a Temporal one. 
3 Inft. 42. Yet a Temporal Judge may incidentally take Knowledge, whether a 
1 Rol. Rep. Tenet be heretical or not; as where one was committed by Force of 
* a H. 4. cap. 5. for ſaying, that he was not bound by the Law of God to 
«4- 39% pay Tithes to the Curate ; another for ſaying, that tho' he was excom- 
municate before Men, yet he was not ſo before God; the 'Temporal 
Courts on an Habeas Corpus in the firſt Caſe, and an Action of falſe 
Impriſonment in the other, adjudged neither of the Points to be Hereſy 
within that Statute, for the King's Courts will examine all Things which 
are ordained by Statute. _. 
5 Co. 58. Alſo in a Qrare Impedit, if the Biſhop plead that refuſed the Clerk for 
_ 1 191. Hereſy, it ſeems that he muſt ſet forth the particular Point, that it may 
: 1 77 5 appear to be heretical to the Court wherein the Action is brought, which 
bhaving Conuzance of the original Cauſe, muſt by Conſequence have a 
Power to all incidental Matters neceſſary for the Determination of it, 
and without knowing the very Point alledged againſt the Clerk, will 
not be able to give Directions concerning it to the Jury, who (if the 
Party be dead) are to try the Truth of the Allegation, 
3. How puniſhed, 
E. N. B 269, By the Common Law, one convicted of Hereſy, and refuſing to 
3 f. 43. abjure it, or falling into it again after he had abjured it, might be burnt i 
— 2 by Force of the Writ de hœretico comburendo, which iſſued out of Chan- 5 
2. cap. 9. cery upon a Certificate of ſuch Conviction ; but he forfeited neither 
1 Hawk. P. Lands nor Goods, becauſe the Proceedings againſt him were only pro 
C. 4, 5. ſalute anime. 
12 Co. 44. But at this Day the ſaid Writ de heretico comburendo is aboliſhed by 
1 Hawk. P. 29 Car. 2. cap. 9. and all the old Statutes, that gave a Power to arreſt or 
C. 5. impriſon Perſons for Hereſy, or introduced any Forfeiture on that Ac- 
| count, are repealed ; yet by the Common Law, an obſtinate Heretick 
being excommunicate is ſtill liable to be impriſoned by Force of the 
Writ de excommunicato capiendo, till he make Satisfaction to the Church. 
Alſo by the 9 0 10 V. 3. cap. 32. it is enacted, That if any Perſon 
© having been educated in, or having made Profeſſion of the Chriſtian 
© Religion within this Realm, ſhall be convicted in any of the Courts of 
« Weſtminſter, or at the Aſſiſes, of denying any of the Perſons in the 
© Holy Trinity to be God, or Maintaining that there are more Gods 
© than one, or of Denying the Truth of the Chriſtian Religion, or the 5 
< Divine Authority of the Holy Scriptures, he ſhall for the firſt Offence Z 
© be adjudged uncapable of any Office, and for the ſecond ſhall be diſ- 4 
* © abled to ſue any Action, or to be a Guardian, Executor or Admini- 
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Hereſy, and Offences againſt Religion. 


(B) Of Witchcraft, and how puniſhed. 


Itchcraft, or Sortilegium, was by the ancient Laws of England of 

(a) Eccleſiaſtical Conuzante, and upon Conviction thereof with- 
out Abjuration, or Relapſe after Abjuration, was puniſhable with Death 
by Writ de heretico comLurendo. | 


(a) Alſo it is ſaid, that Offenders of this Kind may be condemned to the Pillory, c. 


dictment at Common Law. 1 Hawk. P. C. 5. 


Alſo by an Act of Parliament 1 Fac. 1. cap. 12. it was made Felony, 
wirhout Benefit of Clergy, to Uſe any Invocation or Conjuration of any 
evil Spirit, or to conſult or covenant with any evil Spirit, or to exer- 
ciſe any Witchcraft, Inchantment, Charm, or Sorcery, whereby any 
Perſon ſhall be killed, deſtroyed, conſumed or lamed in his Body, Se. 

But by the 9 Georg. 2. cap. 5. the abovementioned Statute is repealed; 


and it is thereby enacted, © That no Proſecution, Suit; or Proceeding, 


© ſhall be commenced or carried on againſt any Perſon or Ferſons for 
© Witchcraft, Sorcery, Inchantment or Conjuration, or for charging 
© another with any ſuch Offence in any Court whatſoever in Great 
© Britain. | 

But for the more effectual preventing and puniſhing of any Pre- 
tences to ſuch Arts or Powers as are before mentioned, whereby ignorant 
Perſons are frequently deluded and defrauded, it is enacted by the ſaid 
Statute, 9 Geor. 2. That if any Perſon ſhall pretend to Exerciſe or Uſe 
any Kind of Witchcraft, Sorcery, Inchantment or Conjuration, of 
undertake to tell Fortunes, or pretend from his or her Skill, or Know- 
ledge, in any occult or crafty Science, to diſcover where or in whar 
Manner any Goods or Chattels, ſuppoſed to have been ſtolen or loſt; 
may be found; every Perſon ſo offending, being thereof lawfully con- 
victed on Indictment or Information in that Part of Great Britain 
called England, or on an Indictment or Libel in that Part of Great 
Britain called Scotland, ſhall for every ſuch Offence ſuffer Impriſon- 
ment by the Space of one whole Year, without Bail or Mainprize ; 
and once in every Quarter of the ſaid Year, in ſome Market-Town of 
the proper County, upon the Market-Day, there ſtand openly on the 
Pillory by the Space of one Hour, and alſo ſhall (if the Court, by 
which ſuch Judgment ſhall be given, ſhall think fit) be obliged to give 
Sureties for his or her good Behaviour, in ſuch Sum, and for ſuch 
Time, as the ſaid Court ſhall judge proper, according to the Circum- 


© ſtances of the Offence; and in ſuch Caſe ſhall be further impriſoned 
©. until ſuch Sureties be given. | 


„ 4 * 9 
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0 Ok Offences againſt Religion as puniſh- 
ee able by the Cominon Law, 


- A Lthough Offences againſt Religion are, ſtrictly ſpeaking, of Eccle- 
| ſiaſtical Conuſance, yet where; a Perſon, in Maintenance of his 
Errors, ſets up Conventicles, or raiſes Factions, which may tend to the 
Diſturbance of the publick Peace, or 'where the Errors are of ſuch a 
Nature as ſubvert all Religion or Morality, which are the Foundation of 
Government, they are puniſhable by the Temporal Judges with Fine 
Vol. III. L and 


3 Inſt. 44. 
Cro.Eliz, 37m. 
1 Hawk. P. 

C. 5. 
1 Hal. Hiſt. 
P. C. 383. 
upon an In- 


1 Hawk, P. C. 
6, 7. 
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and Impriſonment, and alſo ſuch corporal infamous Puniſhment, as to 
the Court in Diſcretion ſhall ſeem meet, according to the Heinouſneſs 
of the Crime, ne quid detrimenti res Publica capiat. | 


1 Vent. 293. Such as all Blaſphemies _ God, as denying his Being or Provi- 


3 Keb. 607, dence, and all contumelious/Reproaches of Jeſus Chriſt. 
21. 


| 1 Hawk. P. Alſo all prophane Scoffing at the Holy Scriptures, or expoſing any 


. Part thereof to Contempt or Ridicule. 

1 Hawk. P. Impoſtors in Religion, as falſely pretending to extraordinary Com- 
f miſſions from God, and terrifying or abuſing the People with falſe De- 

nunciations of Judgments, Oc. | 

i 2 8 All open Leudneſs groſsly ſcandalous, ſuch as was that of thoſe Per- 

eb 92% ſons who expoſed themſelves naked to the People in a Balcony in Covent- 

Garden, with moſt abominable Circumſtances. 

2 Rol. Abr. Seditious Words in Derogation of the Eſtabliſned Religion are (a) 

187. indictable, as tending to a Breach of the Peace; as theſe, your Religion 

8 is a new Religion, and Preaching is but Pratling, and Prayer once a Day 

( * not is more edifying. 

de fore Jultices of the Peace. Cro. Fac. 44. 


1 


A 
— 


(D) Of Offences by Statute againſt Religion : 


And herein, 


1. Of the Offence of Pꝛophaning the Lozd's Day. 


Y the 1 Car. 1. cap. 1. it is enacted, That there ſhall be no Aſſembly 
© of People out of their own Pariſhes on the Lord's Day for any 


common Plays, or other unlawful Exerciſes and Paſtimes uſed by any 
Perſons in their own Pariſhes, on Pain that every Offender ſhall forfeit 
3 5. 44. to the Uſe of the Poor, Ec. | 
By the 29 Car. 2. cap. J. it is enacted, © That all Perſons ſhall every 
Lord's Day apply themſelves to the Obſervation of the ſame, by exer- 
ciſing themſelves in Duties of Piety and true Religion publickly and 
privately, and that no Tradeſman, Artificer, Workman, Labourer, or 


a K a 'n 


Buſineſs, or Work of their ordinary Callings, upon the Lord's Day, or 
any Part thereof; (Works of Neceſſity and Charity only excepted) 
and that every Perſon being of the Age of fourteen Years, or up- 
wards, offending in the Premiſſes, ſhall for every ſuch Offence forfeit 
the Sum of 5 5. and that no Perſon ſhall publickly cry, ſhew forth, or 
expoſe to Sale any Wares, Merchandizes, Fruit, Herbs, Goods or 
Chattels whatſoever, upon the Lord's Day, or any Part thereof, upon 
Pain that every Perſon ſo offending ſhall forfeit the ſame Goods ſo 
But by 1x S eyed, or ſhewed forth, or expoſed to Sale. 

: 1. z. cap,, And it is further enacted, par. 2. That no Drover, Horſe-Courſer, 
21. forty © Waggoner, Butcher, Higler, their or any of their Servants, ſhall 
Watermen © come into his or their Inn or Loogiog upon the Lord's Day, or any 
moy 8 b © Part thereof, upon Pain that each and every ſuch Offender ſhall for- 
88 © feit 20 5. for every ſuch Offence; and that no Perſon or Perſons ſhall 
of Water- © Uſe, Employ, or Travel upon the Lord's Day with any Boat, Wherry, 


— ply © Lighter or Barge, except it be upon extraordinary Occaſion, to be 

on the River ; 

Thames. — And by the 9 Aun. cap. 23. Hackney-Coachmen and Chairmen are permitted to work 

within the Bills of Mortality on Sunday. | | nth | PV 
Mt owe 
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Sport whatſoever, nor any Bull-baiting, or Bear-baiting, Interludes, 


other Perſon whatſoever, ſhall do or exerciſe any worldly Labour, 


„ 
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© the Suit of the Party grieved, and to anſwer Damages to him for doing 
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© allowed by ſome Juſtice of Peace of the County, or Head Officer, or 
© ſome Juſtice of the Peace of the City, Borough, or Town Corporate 
© where the Fact ſhall be committed, upon Pain that every Perſon ſo 
© offending ſhall forfeit and loſe the Sum of five Shillings for every ſuch 
© Offence; and that if any Perſon offending in any of the Premiſſes ſhall 
© be thereof convicted before any Juſtice of Peace of the County, or the 
chief Officer or Officers, or any Juſtice of the Peace of or within any 
City, Borough, or Town Corporate, where the ſaid Offence ſhall be 
committed, upon his or their View, or Confeſſion of the Party, or 
Proof of any one or more Witneſſes by Oath, (which the ſaid Juſtices, 
chief Officer, or Officers, is by this Act authoriſed to adminiſter, ) the 
ſaid Juſtice or chief Officer or Officers ſhall give Warrant under his or 
their Hand and Seal to the Conſtable or Churchwardens of the Pariſh 

or Pariſhes, where ſuch Offence ſhall be committed, to ſeiſe the ſaid 
Goods cried, ſhewed forth, or put to Sale as aforeſaid, and to ſell the 
ſame, and to levy the ſaid other Forfeitures or Penalties by way of 
Diſtreſs and Sale of the Goods of every ſuch Offender diſtreined, ren- 
dering to the ſaid Offenders the Overplus of the Monies raiſed thereby ; 

and in Default of ſuch Diſtreſs, or in caſe of Inſufficiency or Inability 

of the ſaid Offender to pay the ſaid Forfeitures or Penalties, that then 

the Party offending to be ſet publickly in the Stocks by the Space of 
two Hours: And all and ſingular the Forfeitures or Penalties aforeſaid 
ſhall be employed and converted to the Uſe of the Poor of the Pariſh 
where the ſaid Offences ſhall be comniirrted ; ſaying only that it ſhall and 
may be lawful to and for any ſuch Juſtice, Mayor, or Head Officer or 
Officers, out of the ſaid Forfeitures or Penalties, to reward any Perſon 
or Perſons, that ſhall inform of any Offence againſt this Act, accordin 

to their Diſcretions, ſo as ſuch Reward exceed not the third Part 
the Forfeitures or Penalties. 

© Provided, That this Act ſhall not extend to the Prohibiting of dreſſing 
of Meat in Families, or dreſſing or ſelling of Meat in Inns, Cooks Shops, 
or Victualling Houſes, for ſuch as otherwiſe cannot be provided, nor to 
the Crying or Selling of Milk before Nine of the Clock in the Morning, 
or after Four of the Clock in the Afternoon. | 

© Provided alſo, That no Perſon ſhall be impeached, proſecuted, or 
© moleſted for any Offence before mentioned in this Act, unleſs he or they 
© be proſecuted for the ſame within ten Days after the Offence com- 
© mitted. | 

| Alſo it is enacted by the ſaid Statute, par. 6. That no Perſon upon 
© the Lord's Day ſhall ſerve or execute, or cauſe to be ſetved or executed 
© (a) any Writ, Proceſs, Warrant, Order, Judgment, or Decree, (ex- (4) It bath 
© cept in Caſes of Treafon, Felony, or Breach of the Peace,) but that the — N 
Service of every ſuch Writ, Proceſs, Warrant, Order, Judgment, of withſtanding 
© Decree ſhall be (4) void to all Intents and Purpoſes whatſoever, and the this Starute, 


© Perſon or Perſons ſo ſerving or executing the ſame ſhall be as liable to . 54, 49k 


* thereof, as if he or they had done the ſame without any Writ, Proceſs, 33 


* Warrant, Order, Judgment, or Decree at all.” rant for 
| | eſcaping out 
of Priſon on a Sunday. 5 Mod 95. Parker ver. Sir William Mer. 2 Salk. 626. S. C. — So a Citation 


,, SaaS sacows 


R & Aa Aa 


may be ſucd out of che Spiritual Court on « Sunday, notwithſtanding this AG. Carth. 534. Alonſon and 


Brookhank. 5 Mod. 449. S. C. But an Indictment cannot be taken on a Sunday. 2 Kab. 731. 1 Vent. 10). 
2 Sand. 290. (b) In Faik. 78. it is ſaid, that the Arreſt is void, ſo that the Party may bave an Action 
of falſe Impriſonment for it. — And in 5 Mad. 99. it is ſaid, that the Court would not diſcharge the 
Party on Motion, but dire ed him to bring an Action of falſe Impriſomment.— And in 6 Mod. 93. 
it is ſaid by Holt C. J. that if the Court will relieve from ſuch an Arreft, it muff be by Audita Querela ; 
= it being on a Sunday, is 8 Faa traverſable: But the other Judges held, that it could be done on 


2, Of 
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2, Of the Offence of Swearing. 


By the 21 Fac. 1. cap. to. and 6 & » JF. 3. cap. 11. every Servant, 
Day-Labourer, Seaman, or Soldier convicted of protane Curſing or Swear- 
ing forfeits one Shilling, and every other Perſon two Shillings, to the Uſe 
of the Poor, to be levied by Diſtreſs; and in caſe the Party is unable to 
pay, to be ſet in the Stocks for the Space of an Hour for every ſingle 
Offence, and for any Number of Offences two Hours ; but Perſons under 
the Age of Sixteen, unable to pay, to be whipt. The Juſtice neglecting his 


Duty in executing the Act forfeits five Pounds. The Proſecution to be 


within ten Days next after the Offence committed. 
And by the 13 Car. 2. cap. 9. all Perſons in the King's Pay at Sea for 


profane Oaths, Ec. ſhall be puniſhed by Fine and Impriſonment, as the 


Court Martial ſhall think fit. 


3. Of the Offence of Dꝛunkennels. 


By the Statutes 4 Fac. 1. cap..5. and 21 * 1. cap. 7. all Perſons 
whatſoever convicted of Drunkenneſs by the View of a Juſtice, Oath of 
one Wirneſs, or Party's Confeſſion, ſhall forfeit five Shillings to the Uſe 
of the Poor, to be levied by Diſtreſs and Sale of Goods; and for Want of 
a Diſtreſs, Party to be ſet in the Stocks fix Hours. 


By the 13 Car. 2. cap. 9. Seamen are to be puniſhed by Fine, Ec. as the 
Court Martial ſhall think fit. 


Fad 


4. Of the Offence of Reviling the Sacrament. 


By the 1 E. 6. cap. 1. Reviling the Sacrament is an Offence for which 


the Party ſhall be impriſoned, fined, and ranſomed ; and this Starute, 


which was repealed 1 Mar. cap. 2. is again revived by 1 Elix. cap. 1. and 


is now in Force. 


5. Of Offences againſt the Common P2ayer, 


By the 2 C3 E. 6. cap. 1. and 6 E. 6. cap. 1. (which were repealed by 
1 M. cap.— and revived by 1 Eliz. cap. 2.) the Common Prayer Book 
was firſt eſtabliſhed, under ſevere Penalties; but the ſame Penalties being 
repealed and enlarged by 1 Elix. cap. 2. and 13 & 14 Car. 2. cap. 4. 
which enacts the Uſe of the ſame Common Prayer, with ſome Alterations, 


_ thoſe Statutes of Ed. 6. ſeem at this Day to be of little Uſe. 


By the 1 Eliz. cap. 2. par. 4. If any Parſon, Vicar, or other whatſo- 
© ever Miniſter, that ought to ſay the ſaid Common Prayer, Oc. ſhall refuſe 


to uſe it in ſuch Church, Ec. or other Place where he ſhould uſe to mi- 


niſter the ſame, or wilfully or obſtinately ſtanding in the ſame, uſe any 


© other Form, or ſpeak any thing in Derogation of the ſaid Book, or any 


_ thing therein contained, he forteits for the firſt Offence one Year's Pro- 


w +» „% 


Dyer 203. 
N. 73. 


L 


© fit of all his ſpiritual Promotions, and ſhall ſuffer ſix Months Impriſon- 


ment, and for the ſecond Offence ſhall be deprived.” 


In the Conſtruction hereof it hath been reſolved, da bh 
That under the Words Parſon, Vicar, or other whatſoever Miniſter 
that ought or ſhould ſay the ſaid Common Prayer, Sc. thoſe Clergymen, 
who have no Cure, are included as much as thoſe who have one, and that 
I they 


1 


w 


e 
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they are puniſhable for uſing any other Form, Sc. inaſmuch as by their 
Ordination they are obliged to officiate in the Offices of the Church, Ge. 
and it is ſaid that they are ſufficiently ſhewn to be in Holy Orders by the 
Word Clericus in an Indictment. | 
That this Statute being not only in the Affirmative, but alſo expreſly 5 Co. 5, 6. 
ſaving the Juriſdiction of the Eccleſiaſtical Courts, does not reſtrain them 2 
from proceeding againſt thoſe Offenders in their own Methods as Diſturb- Pork 39 
ers of the Unity and Peace of the Church, and conſequently that ſuch 2 Rol. 447. 
Perſons may be deprived by the ſaid Court, according to the Eccleſiaſtical 222. 
Law, for the firſt Offence. 5 | 
And it is further enacted by 1 Elix. cap. 2. par.g. That if any Perſon 
© ſhall in Plays, Songs, or other open Words ſpeak any thing in Deroga- 
© tion, Depraving, or Deſpiſing of the ſaid Book, e. or by open Fact 
* compel, or otherwiſe procure or maintain any. Miniſter to ſay any 
Common Prayer openly, Ec. in other Form, or ſhall by any of the ſaid 
© Means let any Miniſter to ſay the ſaid Common Prayer, Sc. he ſhall 
© forfeit one hundred Marks for the firſt Offence, and four hundred for 7 
© the ſecond, Sc. (which if he pay not (a) within ſix Weeks after Con- (4) Whether 
© vition, he ſhall ſuffer fix Months Impriſonment for the firſt Offence, 8 
© and twelve for the ſecond, ) and for the third Offence ſhall forfeit all his 7, weeks 
© Goods and Chattels, and ſhall fuffer Impriſonment for Life.” ohis faid Fore 


| | 1. | 8 e eee e 
not diſcharged ; ſince by the AQ of God the Election of paying it, or ſuffering Impriſonment in lied 
of it, is taken away; quere, & vide Dyer 203, 231. 


6. Of the Offence of teaching School without confozming 
5 to the Church. 


By the 23 Eliz. cap. 1. par. 6 & 7. it is Enacted, © That if any Perſon 

or Perſons, Body Politick or Corporate, ſhall keep or maintain any 
Schoolmaſter who ſhall not repait to Church according to the Form of 

the ſaid Statute, or be allowed by the Biſhop or Ordinary of the Dio- 

ceſe, (who ſhall not take any. thing for the id Allowance,) they ſhall 

forfeit for every Month ten Pounds ; and ſuch Schoolmaſter preſumin 

to teach contrary to the ſaid Act, and being thereof convict, ſhall be 

diſabled to be Teacher of Youth, and ſhall ſuffer Impriſonment without 

Bail or Mainprize for one Year. _ | 

And by the 1 7ac. 1. cap. 4. par. 9. it is Enacted, * That no Perſon 

ſhall keep any School or be a Schoolmaſter out of the Univerſities or 

Colleges of this Realm, except it be in ſome publick or free Grammar 

School, or in ſome ſuch Nobleman's of Noblewoman's, or Gentleman's 

or Gentlewoman's Houſe, as are not Recuſants, or where the ſame 
Schoolmaſter ſhall be ſpecially licenſed thereunto by the Archbiſhop, 

Biſhop, or Guardian of the Spiritualities of that Dioceſe, upon Pain 

that as well the Schoolmaſter, as alſo the Patty that ſhall retain or main- 

tain any ſuch Schoolmaſter contrary to the Meaning of the ſaid Statute, 

ſhall forfeit each of them, for every Day ſo wittingly offending, forty 
Shillings.? | 

And oe: Theſe Statutes are ſtil! in Force as to Perſons not within the Ay forPopith 
Benefit of the Toleration Act; but as to ſuch Perſons they ſeem to be Schoolma- 
impliedly repealed by that Act, and g2 Aun. cap. J. which obliged School- fers, vide 
maſters to ſubſcribe the Declaration concerning the Liturgy, and to have = 
a Licence from the Biſhop, is repealed by 5 Georg. 1. cap. 4. ; 
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Vith a total Abſence; alſo he who is abſent from his own Pariſh Church ſhall be oblige 


2 


— 
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7. Of rhe Offence in not coming to Church: And herein, 


1. Cahat Foꝛkeitures of Money, Lands, oꝛ Goods ſuch 
Offenders incur, 


7 By the 1 Eliz. cap. 2. it is Enacted, That all Perſons inhabiting in 
(a) An In- © any of the () King's Dominions, having no reaſonable Excuſe to be 


Gon © abſent, ſhall endeavour to reſort to their Pariſh Church, c. or on Let 
uit on this | 


Scents Sed thereof to ſome uſual Place where Common Prayer, Cc. ſhall be uſed, 


not ſhew upon every Sunday and Holiday, and then and there orderly abide (b) 
that the Par- © during the Service, on Pain of Puniſhment by the (c) Cenſures of the 


ty was an „Church, and Twelvepence for every Offence. 
Inhabitant 


of the King's Dominions, or that he had no reaſonable Exeuſe to be abſent; but the Defendant, if he 
bath any Matter of this kind in his Favour, muſt ſhew it himſelf; 2 Leon 5. Godb. 14S. — Nor 
need the Offence be alledged in the County where the Party was in truth at the Time, becauſe a meer 
Nonfeazance, and properly ſpeaking not committed any where. 1 And. 139. Hob. 251. & vide Leon. 167. 
(b) A Misbehaviour at Church, or Abſence from Morning or Evening Service, is equally 7 

to prove 
where he went to Church. 1 Rol. Rep. 93 Godbolt 148. 1 Sid. 230. (e) If the Spiritual Court od 
its Proceedings on this Statute, and refule to allow a reaſonable Excuſe, it ſhall be prohibited ; bur noc 
where it proceeds meerly on the Canons of the Church, 2 Rol. Rep. 438, 455. 1 Bulſ. 159. Gibſ. 
Cod. 3 58. | 


By the 23 Elix. cap. 1. par. 5. it is Enacted, That every Perſon above 


© the Age of ſixteen Years, who ſhall nor repair to ſome Church, Chapel, 

© or uſual Place of Common Prayer, but forbear the ſame contrary ro 

(This is © the Tenor of the ſaid Statute of 1 Eliz. and being thereof lawfully (4) 

no more „convicted, ſhall forfeit to the King, for every (e) Month which he or ſhe 
_ —— © ſhall (V) fo forbear, (g) twenty Pounds, : | 


plies, and therefore there muſt be a Judgment on the Conviction to cauſe a Forfeiture. Dyer 160. 
pl. 40. 11 Co. 57. b. 59 b. 1 Rol. Rep. 89. 233. 3 Bulſ. $7. Lutw, 162. — A Condemnation by Demur- 
rer or Ni dicit is as much within the Statute as a Conviction by Verdict. 11 Co. 58. 1 Rol. Rep. 89, 90. 
(e) Which is to be underſtood a Lunar Month, or 28 Days, according to the common Rule of expound- 
ing Statutes which ſpeak generally of a Month. Telv. 100. Cro. Eliz. $35. 2 Rol. Abr. 521. (J) One 
ſick for Part of the Time ſhall not be excuſed, if it be proved that he was a Recuſant betore and after. 
Cro. Fac. 529. (g) This Forfeiture of twenty Pounds diſpenſes not with that of Twelvepence given 


by 1 Eliz. | 
(b) That this By the (4) 28 Eliz. cap. 6. and 3 Fac. cap. 4. it is Enatted, © That every 


3 ung Offender being convicted of not coming to Church, contrary to the 
Na ns Sd © Purport of the Statutes above-mentioned, ſhall pay twenty Pounds for 
as it is fome- every Month after ſuch Conviction, until he ſhall conform himſelf, and 
times impro- © come to Church; and that if the Offender ſhall have made Default of 


pry ee © Payment of the twenty Pounds both for every Month contained in the 


| Lute. 203, © Conviction, and alſo for every Month ſubſequent during which he ſhall 


QA 5 


2 Mod. 240. not conform himſelf to the Church, the King ſhall ſeiſe, take, and 
1 And. 294 © enjoy all his Goods, and two Parts of his Hereditaments, Leaſes, and 
Farms, leaving the third Part only of the ſame Herediraments, Leaſes, 
and Farms to and for the Maintenance and Relief of the ſame Offender, 


c 
c 
C 
* 
© ance thereof made by ſuch Offender, with Power of Revocation, or 
to the Uſe of himſelf or his Family: Alſo by the ſaid Statute of 3 Fac. 1. 
© the King may refuſe the Penalty of twenty Pounds a Month, tho” it be 
© tendered according to Law, and thereupon ſeiſe two Parts of all the 
© Hereditaments, Leaſes, and Farms which at the Time of ſuch Seizure 
© ſhall be, or afterwards ſhall come to any ſuch Offender, or to any other 
© tq his Uſe, or in Truſt for him, or at his Diſpoſition, or whereby or in 
© Conſideration whereof he or his Family ſhall be relieved, maintained, 
© or kept, leaving unto him his chief Manſion-Houſe as Part of his third 
Part. 

2 | In 


his Wife, Children, and Family, notwithſtanding any prior Convey- 
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In the Conſtruction of theſe Statutes it hath been holden, | | 

1. That the King by making his Election given him by 3 Fac. t. to Jenes 24. 
ſeiſe the Offender's Hereditaments, Ec. waves the Benefit of the twenty ©*#%y 171 
Pounds a Month, and the Power of ſeiſing the Offender's Goods. | 

2. That Bonds, Recognizances, c. taken in the Offender's own Name, 12 Co. 1, 2. 
or in the Names of others to his Uſe, come within the Words all bis 1 Leon. 98. 
Goods, Ec. bb; | | | . Rol. Rep. 3. 

3. That no Copyhold Lands are within either of the Statutes, by Owen 37. 
reaſon of the Prejudice that would accrue thereby to the Lord of the * Lee. 97+ 
Manor. 3 © 01 08 

4. Thar tho it may be doubtful on the Statute 28 Eliz. whether Ine 105. 
Lands conveyed in 'Truſt by ſome Friend for the Recuſant may be ſeiſed, Cauley 169, 
yet it is clear that ſuch Lands may be ſeized by 3 Fac. i. which expreſly 12 Co. 1, 2. 
provides, that the King upon his waving the Forfeiture of twenty Pounds 
a Month may ſeiſe two Parts of all the Hereditaments, Ec. which ſhall 
come to any ſuch Offenders, or to others to their Uſe or in 'Truſt for 
them. 8 2 

5. But that the King cannot ſeiſe Lands of which the Offender is {eiſed Lane 39. 
in Truſt for another, altho' the Statute hath made no expreſs Proviſion Hard. 466. 
for Ceſtui que Truſt. | 1 | 

6. That the Profits of the Lands ſeiſed by the King by Force of 29 Cr. EH. 845. 
Eliz. for the Non-paymenr of the twenty Pounds a Month, ought not 2 Rep. 29. 
to be applied to the Satisfaction thereof, but that the Lands ought to 4 7 - 
remain in the King's Hands by way of Pledge, till the whole Forteiture 1 Hawk. p.c, 
be paid ſome other Way: But this Conſtruction of the Statute ſeeming 15. 
over ſevere, it was provided by 3 Fac. 1. that the Profits of the ſaid 
Lands ſhould go towards the Satisfaction of the twenty Pounds. | 


— 


2. In what Manner they are to be pzoceded againſt 
koz thole Fo2teitures, 


As to the Forfeiture of Twelvepence, it is by the 1 Eliz. cap. 2. and 

E. I. cap. 4. Enacted, That the ſaid Forfeiture of 'Twelvepence 

or the Abſence of a Sday or Holiday may, on the Confeſſion of the 

Party, or Oath of one Witneſs, Sc. be levied on the Goods of the 

Offender, &c, by the Warrant of a Juſtice of Peace to the Church- 

warden of the Pariſh where the Party dwells, and employed to the 

Uſe of the Poor. 5 | | | 

As to the Forſeiture of twenty Pounds for a Month's Abſence by the For the Ex- 
23 Eliz. cap. 1. 28 Eliz. and 3 Fac. 1. cap. 4. The ſame may be reco- poſition of 
* vered by Indictment not only in the Court of King's Bench, but alſo ere 
before Juſtices of Oyer, Aſſiſe, Gaol- Delivery, and Quarter-Seſſions of (ec, 40. 
the Peace: And by the 3 Fac. 1. cap. 4. par. J it is Enacted, IJ hat Hawk J. C. 
upon an Indictment at the Aſſiſes, Gaol-Delivery, or General Seſſions 16, 1). | 
of the Peace, Proclamation ſhall be made, that the Offender render 
himſelf to the Sheriff before the next Aſſiſes, Gaol-Delivery, or Sefſions ; 

and that if he ſhall not then appear, of Record upon ſuch Default 
recorded, the ſame ſhall be a Conviction in Law, as if a Trial by Ver- 

dict on the Indictment had been recorded: And by the ſaid Statute 
every {ſuch Conviction ſhall be certified into the Exchequer. 

By the 35 Elis. cap. I. par. 10. it is Enacted, * That all and every the 

ſaid Pains, Duties, Forfeitures, and Payments ſhall and may be reco- 
vered and levied to her Majeſty's Uſe, by Action of Debt, Bill, Plaint, 
Information, or otherwiſe, in any of the Courts commonly called the 
King's Bench, Common Pleas, or Exchequer, in ſuch ſort and in all 
reſpects, as by the ordinary Courſe of the Common Laws of this Realm 

any other Debt due by any ſuch Perſon in any other Caſe ſhould or 


may 
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© may be recovered, or levied, wherein no Eſſoin; Protection, or Wager 

of Law ſhall be admitted or allowed.  , _ C22 
By the 20 Fliz.. cap. 6. and 3 Fac. 1. Every ſuch Offender, being 
once convicted, ſhall for every Month after ſuch Conviction, without 
any other Indictment or Conviction, pay, into the Exchequer twice 
in the Year, viz. in every Eaſier and Michaelmas Term, as much as 
ſhall then remain unpaid, after the Rate of Twenty Pounds for every 
Month after a Conviction ; and that for a Default herein, the King 
may ſeiſe all the Goods and two Parts of the Hereditaments of ſuch 
an Offender, &%c. g 


3. hat other Inconventencies they are ſttbject to. 
By the 1 Fat. 1. cab. 4. par. 8. it is enacted, That no Recuſant con- 
vict ſhall practiſe either the Common or Civil Law, or Phyſick, or 
uſe the Trade of an Apothecary, or be Judge or Miniſter of any 
Court, or bear any Office in Camp, Troop, or Company of Soldiers, 
or in any Ship of Fortreſs, but ſhall be utterly diſabled for the ſame, 
and forfeit for every ſuch Offence 100 J. 7 NSD 
And it is further enacted, par. 22. That ſuch Recuſants as ſhall be 
convicted at the Time of the Death of the Teſtator, or at the Time 
of granting of any Adminiſtration, ſhall be diſabled to be Execu- 
tors or Adminiſtrators, and that no ſuch Perſons ſhall be Guardians 
to any Child. | 
And by the 23 Eliz. cap. 1. it is enacted, © That every Perſon, for- 
bearing the Church twelve Months, ſhall on Certificate thereof into 
the King's Bench, by the Ordinary, a Juſtice of Aſſiſe and Gaol-Deli- 
very, or a Juſtice of Peace of the County where ſuch Offender ſhall 
dwell or be, be bound with two ſufficient Sureties in the Sum of Two 
Hundred Pounds, at the leaſt, to the good Behaviour, and ſo con- 
tinue bound until ſuch Offender ſhall conform himſelf, c. 
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4. By what Means they may be diſcharged, 
By the 23 Elis. par. 10. it is enacted, That every Perſon puilty of 


© the abovementioned Offences, who ſhall, before he be thereof indicted, 


© or at his Arraignment or Trial before Judgment, ſubmit and conform 
© himſelf before the Biſhop of the Dioceſe where he ſhall be reſident, 
© or before the Juſtices where he ſhall be indicted, arraigned or tried, 
(having not before made like Submiſſion at any his Trial, being in- 
© dicted for his firſt like Offence) ſhall, upon his Recognition of ſuch 
© Submiſſion, in open Aſſiſes or Seſſions of the County where ſuch Perſon 
© ſhall be reſident, be diſcharged of all and every the ſaid Offences a- 
© painſt the ſaid Statute, Eg. | coy 

And by the 29 Eliz. - 6. par. 6. That whenſoever any ſuch Of- 
fender ſhall make Submiſſion, and become conformable according to the 
© Form litnited by the abovementioned Statute of 23 Eliz. cap. — or 
© ſhall fortune to die, that then no Forfeiture of 207. for any Month, 
© or Seiſure of the Lands of the ſame Offender, from and after ſuch 
© Submiſſion and Conformity, or Death, and full Satisfaction of all the 
© Artearages of twenty Pounds Monthly, before ſuch Seiſure due or 
© payable, ſhall enſue, or be continued againſt ſuch Offender, ſo long as 
© the ſame Perſon ſhall continue in coming to Divine Service, according 
© to the Intent of the faid Statute, | 
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By the 1 Fac. 1. cap. 4. it is enacted, That Recuſant conforming 
© himſelf according to the Meaning of the abovementioned Statutes, Oe. 
« ſhall, during ſuch Conformity, be (a) diſcharged of all Penalties which (a) And may 


© he might otherwiſe ſuſtain by reaſon of his Recuſancy. pics his 

IE 1 | ; ontormir 
to a Suit either by the Informer or King, and even after Judgment may have an Audita Querete 
againſt the Informer; alſo he may plead it after a Judgment for the King, before Execution a- 
warded ; bur after Execution hath been ewarded for the King, or the Profits of his Lands on a 
Seiſure have been actually taken to the King's Uſe, he hath no other Remedy but by Petition to 
the King. Raym. 391. 2 Fon. 187. 1 Mod. 213. 


If the Heir of a Recuſant be a Conformiſt, he is diſcharged by 1 Fac. 
1. cap. 4. as to all Penalties happening by reafon of his Anceſtor's Recu- 
{ancy, unleſs two Parts of his Lands were ſeiſed by the King in his An- 


ceſtor's Life, in which caſe they ſhall continue in the King's Hands till 
the-whole Debt be levied. 


5. How far a Perſon is puniſhable fo2 ſuffering ſuch 
Ablence in others. 


Buy the 1 Fac. 1. cap. 4. Whoever ſhall keep in his Service, Fee or 
© Livery, or willingly maintain, Ec. in his Houſe any Servant, Sojourner 
© or Stranger, (except a Parent, wanting, without Fraud, other Habita- 
tion or Maintenance, and except a Ward, Sc. who ſhall forbear going 
to Church, Ec. for a Month, ſhall for every ſuch Month forfeit 107. 


8. Of Offences againſt the Eſtabliſhed Church by P2ote- 
ſtant Diſfenters., - 


By 31 Eliz. cap.1. * Obſtinate Nonconformiſts were compellable to 

abjure the Realm, and were alſo ſubject to other Penalties; and Diſ- 

ſenters were farther reſtrained by 17 Car, 2. cap. — &. 22 Car. 2. cap. 1. 

but at this Day by 1 E,. & Al. cap. 18. all Perſons diſſenting from the 

Church, (except Papiſts, and thoſe who ſhall in Preaching or Writing 
deny the Doctrine of the Trinity) are exempted from all Penal Laws 

relating to Religion, except 25 Car. 2. cap. 2. (by. which all Officers of 
Truſt are bound to receive the Sacrament according to the Uſage of 
the Church of Huglaud, and alſo to take the Oaths of Allegiance and 

Supremacy, and the Teſt ;) and alio, except 30 Car. 2. cap. 1. (by 

which the Members of both Houſes of Parliament, and all the King's 
{worn Servants, are bound to make a Declaration againſt Tranſubſtan- 
tiation, and the Invocation of Saints, and the Sacrifice of the Maſs) 
provided ſuch Difſenters take the Oaths of Allegiance and Supremacy, 

and make the ſaid Declaration againſt Tranſubſtantiation, c. and 
come to ſome Congregation for Religious Worſhip in ſome Place Re- 

giſtered, either in the Biſhop's Court, or at Seſſions, the Doors where- 

of ſhall neither be locked, barred nor bolted, 

Alſo by the fajd Statute 1 %. & M. © Diſſenting Teachers are tolerated, 

if they take the ſaid Oaths, Oc. at the General or Quarter-Seſſions, to 

be held for the Place where ſuch Perſops live, and ſubſcribe the Thirty- 
nine Articles of the Church of England, except thoſe few ſcrupled ones 
concerning Church Government and Infant Baptiſm; and by 10 Ann. 

cap. 2. they may qualify themſelves as well during a Proſecution upon 

any Penal Statute as before, and being qualified in one County may 14, Salk.572, 
officiate in another, upon producing a Certificate, and taking the ſaid 

Oaths, Ec. if required. 
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i And by the Statute 1 V. e M. © Thoſe who ſcruple the taking of any 


Oath are within the like Indulgence, provided they ſubſcribe the afore- 


ſaid Declaration, and alſo a Declaration of Fidelity to the King, and 


againſt the depoſing Doctrine and Papal Supremacy, and alſo profeſs 
their Faith in 'God the Father, and Jeſus Chriſt his eternal Son, the 


true God and the Holy Spirit, one God for evermore ; and acknow- 
Scriptures of the Old and New Teſtament to be given 


ledge the nol 
P 


by Divine In 


iration. 


It has been holden, fince this Statute, a Prohibition lies to the Spiritual 
Court proceeding againſt Perſons for Incontinency who have been married 
in a licenſed Conventicle. | 
By the 5 Geor. 1. cap. 4. it is enacted, © That if any Magiſtrate ſhall 
© be knowingly preſent at any publick Meeting for Religious Worſhip; 
© other than the Church of England, in the peculiar Habit of, or at- 
© tended with, the Enſigns belonging to his Office, he ſhall be diſabled 


© to hold ſuch Office, and adjudged incapable to bear any publick Office 
or Employment whatſoever. 
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5 Heriot. 


(A) Ot the ©2iginal and Nature of Yeriots. 


(B) Of the ſeveral Kinds, and where an Yeriot hall be 
ſaid to be due: And herein, 


1. Where an Heriot ſhall be ſaid to be due by Cuſtom. 
2. Where an Heriot ſhall be ſaid to be due by Tenure or 
Reſervation. | 


8 (O) Of the Remedies to be. purſued foz the Recovery of 
"8 an Heriot where it is due. 


= (4) Of the Oꝛiginal and Nature of heriots. 


HE Heriot Duty is thought by our beſt Antiquaries to be far 98%. 187% 
more ancient, and to differ from (4) Relief, the Original (a) Reef be- 
whereof ſeems to be thus. | gan in this 
: ; 71 : Manner 5 
when the Feuds were only for Life, yet if the Tenant had any Son or Relation fit for the Service, 
the Tenant would recommend him to the Lord, and the Lord would generally let him in on better 
Terms than any other; and thus began the Payment of Money on new Admittances, which when the 
Feud became inherirable, was turned into a Sum certain, and was called a Relief, being originally 
a charitable Benigvity to the Heir ro admit him tho* he paid not the full Value of the Land, Sce 
Wright of Tenures 97, Oc. And Fleta thus defines a Heriot : Heriettum eſt quædam præſtatio ui te- 
nens liber, vel Servus in morte ſua Dominum ſuum veſpicit de meliori averio ſuo vel de Secundo meliori, que 
gquidem preftatio magis fit de gratia quam de jure, & nullum habet comparationem ad relevium, eo quod Je- 
red. non contingit quia jadſ um eſt Anteceſſoris. Pleta, lib. 4. cap. 18. — My Lord Coke ſays, that Heriors 
are very ancient, and that they were preferred ro Mortuaries, the Lord being intitled to the belt 
Beaſt, and ſecond was due as « Mortuary. Co. Lit. 185. ö. | 


| Anciently when the Tenures were Military and for Life only, the Sel» C 
Arms and War-Horſe of the Tenant, upon his Death, went, together bh 16 4. 
with the Land, to the Lord, being due to him, as having been purchaſed ſ 55, 
out of the Profits of the Land, or as having been originally granted by Britten 158. 
the Lord for publick Defence, and therefore belonged to the Lord that 

he might beſtow them on the ſucceeding Tenant for the like Service ; but 

when the Feud became inheritable, the Reaſon bf the Herior ceaſed, and 

then the Arms and War-Horſe went to the Heir who ſucceeded to the 

Land; yet in ſome Manors the Cuſtom of the Heriot was by particular 
Agreement retained, or the Lord reſerved it as Parcel of his Tenure ; | 

and tho* originally the Heriot was the (“) beſt Horſe, yet it came in () That in 
Time to be the beſt Beaſt ; for the Tenants, to diſappoint their Lords, 2 _ 
would often ſell their Arms and Horſes, and then of Neceſſity a Law the 8 


was made that the Lord might take the beſt Beaſt in lieu of them, and Herior ſig- 


nifies Ar- 
mour, Weapons or Proviſion, and was a Tribute of old given to the Lord of a Manor for his better 


Preparation towards War; and therefore at their firſt Inſtitution were paid in Arms and Habiliments 
of War. Frteſc. in the Preface to Abſolute and Limited Monarchy 57. 
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ſo the Heriot came to be eſteemed the beſt Beaſt ever after; and as it 

aroſe by Cuſtom, or Tenure, after the Feud became inheritable ; hence 

a) Vid: we find in ſome Manors a Cuſtom of paying it in (a) Goods, and in 
chin 133. ſome in Money. 

Spelm. 2879, [t appears not only from Spelman's Conjectures, but likewiſe from 

(b) In Lam the (%)) Laws themſelves of King Cauntus, that the Dares were the firſt 


bert we have Inventers of Heriots, and that it was a Political Inſtitution of theirs; 


an Account 


of ee whereby the Daniſh Tenants were to hold by Military Service, and their 


Laws, and Arms and Horſes, at their Deaths, to revert to the Publick ; and by 
amongſt o- that Means putting the whole Strength and Defence of the Kingdom into 
thers that their Hands, commirting only the Affairs of Agriculture, and the Im- 


rg 6 ak provement of the Nation to the Frgliſh, tho" thereby they enjoyed 


Jucuria fice greater Freedom and Immunities in their Tenures than the Daniſh Te- 
Morte repen- nants did. | 

tina fuerit in- : | | . ek 3 | 5 
teftat” Mortuns, Dom nus tamen nullam rerum ſiarum partem ( preterquam que de jure debetur Hertiotti no- 
mine) ſibi Aſſumito, derum eas judicio ſuo uxori, Liberis & Copnatione Proximis juſte pro ſuo cuique Fure diſtri- 
buito. Lamb, Sax. Laws 119. — And in Co. Lit. 18 5. b. the ſame Law cited. 


(3) Of the ſeveral Kinds, and where an He- 
riot ſhall be ſard to be due: And herein, 


1. (Where an Heriot hall be ſaid to be due by Cuſtont, 


Dyer 199. b. 8 to the ſeveral Kinds of Heriots, ſome are due by Cuſtom, ſotfie 
Bro. Tit. He. by Tenure, and ſome by Reſervation on Deeds executed within 
riot 2, 3- Time of Memory; thoſe due by Cuſtom are the moſt frequent, and a- 
roſe by the Contract or Agreement of the Lord and Tenant, in Con- 
ſideration of ſome Benefit or Advantage accruing to the Tenant, and 
for which an Heriot, as the beſt Beaſt, beſt Piece of Houſhold Furni- 
ture, Sc. became due, and belonged to the Lord either on the Death 
(a) That an or (c) Alienation of the Tenant, and which the Lord may ſeiſe either 


Heriot may within the Manor or without, at his Election. 
be as well | 


due by Cuſtom upon an Alienation of the Tenant, as by his Death. 8 Co. 106. a. Palm, 342. 


Dyer 199. b. But tho' a Cuſtom, that the Lord ſhall have the beſt Beaſt, c. of his 
8 51%. Tenant who dies is good, yet a Cuſtom or Preſcription to have a He- 
1 4; riot of every Stranger dying within ſuch a Manor is void, becauſe it can- 
561. not have a reaſonable Commencement between the Lord and a Stranger, 
4 Med. 431. tho*' it may between him and his Tenants. | | 

1 So a Cuſtom. or Preſcription to have a Heriot, viz. the beſt Beaſt of 
58. adjudged bis Tenant, and if it be efloigned before the Lord (4) ſeiſes it, that then 
N. Bendl. he may take the Beaſt of any other Perſon Levant and Couchant upon 


* 


112. pl. 147. the Land, is unreaſonable and void. 
adjudged. a 


4 Med. 431. cited. (4) But the Cattle of a Stranger may be diftrained, tho' not ſeiſed. N. Bendl. 
302. pl. 294. Dalſ. 61. Owen 146. March 165. & vide infra, Letter (C). 


7 H. G. 26. b. If the Cuſtom be, that the Lord ought to have the beſt Beaſt as an 
ne Tir. He- Heriot of him that dies his Tenant, and the Parſon of the Pariſh the 
Bro Cuſtom, ' ſecond beſt Beaſt as a Mortuary; if the Tenant holds two ſeveral Tene- 
22. ments of the Lord, ſubject to the Cuſtom within the Pariſh, the Lord 
1 Rol. Abr. ſhall have the two beſt Beaſts within the Intent of the Cuſtom, and the 


567. S. C. Parſon the third. 
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A Copyholder for Life, where the Cuſtom is, that if the Tenant died March 23. 
ſeiſed a Heriot ſhould be paid, dies diſſeiſed or ouſted, the Lord having Nerice and 
firſt granted the Seignory to A. for 99 Years, if the Tenant ſhould ſo . 
e Remainder to B. for 4000 Years; and herein two Queſtions S. C. i 
were made: 1½, Whether any Herjot ſhould be paid, becauſe the Copy- 
holder did not die ſeiſed: And as to this, the Court held clearly, that a 
Heriot was due and payable; for notwithſtanding the Ouſter and Diſſei- 
ſin, he ſtill continued legal Tenant, and ſuch Diſſeiſin might have been 
by Combination to defeat the Lord of his Heriot. The ſecond Queſtion 3 
was (a), to whom the Heriot ſhould be paid: And as to this, the Court (4) 2 
held clearly, that the Remainder Man for 4000 Years could have no Right — __ * 
to it, becauſe the Copyholder was never his Tenant; and as to the Reverſion, 
Grantee for 99 Years, Barkley Juſtice was of Opinion, that it belonged Winch 51. 
to him; but hereof Jones Juſtice (they two only being in Court) doubt- d {ria 
ed, becauſe that eo imftante the Tenant died, eadem inſtante the Eſtate of (ur. 
the Grantee for 99 Years was determined, Ty 2 Lutzo.1 367. 
If by the Cuſtom of a Copyhold Manor the Lord may grant a Copy- 6X4. 63, Se, 
hold to three Perſons, to hold to them ſucceſſive ſicut nominantur in Charta, 1 Salk. 188. 
non alibi, for their Lives, and that on the Death of every Tenant the - we 
Lord ſhould have his beſt Beaſt for an Heriot, and a Grant is made to 2 3 
J. S. and his Aſſigns, to hold to him for his own Life and the Lives of 
two others; this at leaſt is a good Grant for the Life of J. S. tho* not 
ſtrictly purſuant to the Cuſtom, and the Lord on his Death ſhall have 
an Heriot ; but he cannot have an Heriot on the Death of the Ce/tui que 


Vies (C), becauſe they were never his Tenants, (1.58 where 
a Dl was 


exhibired in Chancery to diſcover the beſt Beaſt of Ceſtui que Truſt of a College Leaſe, and the De- 
fendant demurred thereto, becauſe the beſt Beaſt of Ceſtui que Truſt could not be taken for a Herior ; 
alſo it appeared by the Plaintiff's own ſhewing, that the Tenants who had the Eſtate in Law in them 
were {till living; and the Demurrer was allowed. 1 Vern. 441. | 


If a Copyholder for Life, on whoſe Death the Lord is intitled to a 1 Salk. 188. 
Heriot, becomes a Bankrupt, and the Copyhold is aſſigned to the Cre- 
ditors, this Tranſmutation of the Tenant by Act of Parliament ſhall not 
work a Prejudice to the Lord; but the Lord ſhall, on the Death of the 


(c) Copybolder, have an Heriot. (c) On the 
| Death of the Aſſignee, 6 Mod. 63. but quere, 
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If an Heriot be due by Cuſtom of the Manor, viz. that upon the 8 Co. 106. 
Death of every Tenant of the Manor the Lord ſhall have an Heriot, if *579wnl-296, 
the Lord purchaſes Parcel of the Tenancy it ſhall not extinguiſh the 

Cuſtom ; becauſe the Lord has only purchaſed Part, and the Tenant, on 

account of the Reſidue, is ſtill within the Lord's Homage, and Tenant 

of his Manor; and conſequently upon his Death, as upon the Death of 

every other Tenant of the Manor, the Lord is intitled to the Heriot. 

But if the Heriot were due by Tenure or Heriot-Service, and the 8 Co. 104. 
Lord had purchaſed Parcel of the Tenancy, the whole Heriot-Service 3% | 
had been extinct ; for being intire, it cannot, from the Nature of the Go Lk raw 4 
Thing, be apportioned, and the Tenant ſhall be diſcharged from the | 
Payment of it : For the whole Tenancy being equally chargeable with 

the Payment of ſuch Service, the Lord by his own Act ſhall not diſ- 

charge Part, and throw the whole Burden upon the Reſidue, for his 

own private Benefit and Advantage. | 1 FI 

If there be Lord and Tenant by Fealty and Heriot-Service, and the e. 
Tenant aliens Part of the Tenancy, the Alienee ſhall hold by a diſtinct C. Li. 149. b. 


Heriot-Service; for in this Caſe the Services ſhall be (c) multiplied ; and (4) That if 
the Tenure 
be by Homage, Fealty, and a Horſe, Hawk, or Spur, if the Tenant aliens Part, the Services ſhall mul- 
tiply, and both Feoffor and Feoffee ſhall pay each of them a Horſe and a Spur to the Lord ; bur if 
the Tenure had been by any corporal Service, as to be Butler to the Lord, Steward or Bailiff of his 
Manor, or to cover or repair his Houſe, or to reap or threſh his Corn, in all theſe Caſes upon Aliena- 
tion of Part, ſuch verſonal Services Mall not multiply. Co. Lit. 149. 6 Co. 1. Bruerton's Caſe, Plocv. 240. b. 


Vol. III. O if 


50 | Heriot. 


f 


ͤ— —„ 
* 


if after ſuch Alienation the Lord purchaſes the Reſidue of the Tenancy, 
only the Heriot- Service due from the firſt Tenant ſhall be extinguiſhed ; 
becauſe by the Alienation each held his Proportion by a ſeparate and 
diſtinct Tenure ;z and therefore if the Lord purchaſes one Tenancy, that 
can no way affect the Services of his other Tenant ; but if the Lord, 
before the Tenancy had been ſeparated and had been held by two diſtinct 
Tenures, had purchaſed Part of it, the whole Heriot-Service had been 
extinct, for the Reaſons above-mentioned, 


Palm. 342. If by the Cuſtom of a Manor every Copyholder, upon his Alienation 
Snag ver. Fox. and Surrender, is to pay a Heriot to the Lord, and a Copyholder ſur- 


renders Part of his Copyhold to one, and Part to another, and retains 
Part in his own Hands, the Heriots in this Caſe ſhall be multiplied ; and 
as to the firſt Alienation, the Heriot ſhall be paid by the Copyholder 
who aliened, becauſe he ſtill continued Tenant to the Lord, and ſo 
upon the Alienation of every other Tenant toties quoties; for otherwiſe 
it might be in the Fower of the Copyholder intirely to defeat the Lord 
of his Heriot. 

6 Co. 37. The Dean and Chapter of H/orceſter were ſeiſed of the Manor of H. 


Cro. Fc. 76, jn Pee in Right of their Church, of which Manor one G. was Copy- 


r holder for Life under the antient Rent of 8 5. and 8 d. payable at the 

Chapter of four Quarter-Days of the Year, and Heriotable at the Death of the 

Worcefler. Tenant, and the Copyholds of that Manor were grantable by Cuſtom 

* 44. b. for three Lives; the Dean and Chapter by Indenture under their com- 

6a LENO mon Seal demiſe the ſaid Lands to G. and his Aſſigns, for the Lives of 

cited, © A. B. and C. and the Survivor of them, rendering 85s. and 84. half- 

yearly, and without Reſervation of any Heriot; and after this Leaſe 

made the Dean dies, and his Succeſſor and che Chapter enter to avoid 

this Leaſe, upon'the 13 Eliz. (amongſt other Reafons) becauſe the an- 

tient Rent was not reſerved, by reaſon of the Loſs of the Heriot : But 

the Leaſe was adjudged good, and that it ſhould bind the Succeſſor. 

For the 13 Eliz. does not avoid any Leaſe, if the accuſtomed Rent or 

more be reſerved; and here the accuſtomed Rent is reſerved, and the 

Omiſſion or Loſs of the Heriot is not material, becauſe that was not a 

Thing annual or depending upon the Rent, but perfectly caſual and 
accidental. 


2. Where an Heriot ſhall be ſaid to be due by Tenure 02 
Relervation. 


Plov. 96. It has been already obſerved, that when the Feud became inheritable 
Br.. Tit. He- the Heriot was ſtill continued by Cuſtom, or the Lord reſerved it as 


— Parcel of his Tenure, and then he might either ſeiſe or diſtrain for the 


ſame as he might do for any other Feudal Service. | 
Keilw, 84. If a Feme Tenant by Fealty, certain Rent, and Heriot-Service dies, 
pl. 8. leaving a Husband Tenant by the Curteſy, the Heriot becomes due by 
(a) Bur by the Death of the (a) Wife, tho' the Lord need not diſtrain for it till after 
Dodderidge it the Death of the Husband ; but if he diſtrains for it after the Death of 


l the Husband, it is not ſufficient for him to alledge Seiſin of the Services 


the Death of by the Hands of the Tenant by the Curteſy; for ſuch Seiſin can no more 


the Wife, bind the Heir, than the Seiſin of any other Tenant for Life, who has no 
becauſe the Body's Eſtate but his own. 


Wite can 
ha ve no Property. 4 Leon. 234. 


x Med. 216. A Man made a Leaſe for 99 Years, if A. B. and C. ſhould ſo long live, 


228 93. rendering an Heriot after the Death of each of them ſucceſſively as they 
C. Ingram 


and Tuthi,, were all three named in the Deed ; the laſt named died firſt; and if 
an Heriot ſhould be paid, was the Queſtion. It was objected, that the 
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Reſervation being upon the Death of the three ſucceſſively, the Leſſor 
was contented to truſt to that Contingency : But as to this Point the 
Court gave no Opinion ; but Judgment was given againſt the Avowant 
for other Faults in the Fleadings. NETS . 
In Covenant the Plaintiff ſets forth a Leaſe made to the Defendant for 2 Sand. 181. 
99 Years, if FG and S. ſhould ſo long live, which Leaſe was to commence ' Vent. 9, 91. 
7 


after the End, Forfeiture, Surrender, or other Determination of another 4 * 
Leaſe for 99 Years, if A. and B. did ſo _— live, & poſt Principium 2 Keb. 677. 
inde reddendo & ſolvendo 101. Rent per Ann. and alſo one Capon every S, C. between 
Chriſtmas, ac etiam reddendo & ſolvends to the Lord the chief Rent, and e ad 
alſo rendering and paying at the Death of J. or S. or either of them, 37. 

in the Name of an Heriot, and alſo doing ſeveral Days Work with his 

Team at ſuch Days in the Year as was therein appointed ; he ſaith, thar 

J. is dead, and that S. is living, and that the Defendant according to 

f: Covenants hath not paid the 3 J. &c. and, upon Demurrer, the Que- 

ſtion was, whether the 3 J. was payable before the Leaſe took Effect. 

Keling C. I. was of Opinion, 1/7, That a Reſervation being in lieu of the 

Profits, the other Reſervations (tho' there had been no ſuch Thing ex- 

preſſed as poſt Principium inde) they muſt not have begun till the Leaſe 

had come into Poſſeſſion. 24ly, That this 3 J. is a Sum in groſs, and 

could not have been diſtrained for, being only an Agreement of the 

Parties that a Sum of Money ſhall be paid at the Death of J. and S. or 

either of them, like an Agreement to pay a Fine; and being ſuch an 
Agreement ſhall be paid, tho? the Leaſe never take Effect; neither is it 

material what other Reſervations it comes in Company with, for no Body 

ſhall make an Interpretation of the expreſs Words of the Party. Bur 

the other three Judges were of Opinion, that the 3 J. in the Name of an 

Heriot was not to be paid upon any Death that fell out before the 

Leaſe came into Poſſeſſion ; for tho? it be appointed to be paid after the 

Death of J. and S. or either of them, yet that muſt be underſtood 

ſecundum ſubjetam materiam, vix. if their Death happen within the 

Term; for till the former Leaſe expire, this is a future Intereſt, and 

then the Leſſor hath no Reverſion, and the Leſſee has no Term; and 

how then can a Heriot be payable? for a Heriot by Reſervation is in the 


Nature of a Rent, and may be diſtrained for as well as any other. 241y, 


(a) Covenants muſt be expounded according to the Intentions of the (a) For this 
Parties, which are to be collected from the Nature of the Grant on which vide Heb. 279, 
they depend, and of other Covenants which come in Company with 8 371. 
them; and therefore the Reſervation of 3. in the Name of an Heriot 35 
being upon Account of the Term, and the Term not being yet come in 
Eſſe, and alſo being joined with other Reſervations, none of which were 
to begin till poſt Priucipium of the Term, this muſt have the ſame Con- 
ſtruction too, and muſt not commence before the Term. | 

If to an Avowry for Heriot Cuſtom or Service the Party pleads in Ebb 176. 
Bar, that the Tenant at the Time of his Death n4lla habet Animalia, Hutt. 4, 5. 
this, as to its being a good Plea, is left a Quere by Hobart and Hutton; Wau and 
tho? the latter Book ſeems to hold it a good Plea, and that it will bar the 8 
Lord, eſpecially () if there was no fraudulent Diſpoſition to defeat the (6) The Lord 
Lord of his Heriot; in which Caſe he has his Remedy by Force of the ſhall have 


Statute (c) 13 Elix. | is Heriot, 


3 tho' the Te- 
nant deviſes away all his Goods. Co. Lit. 158. b. (0) An Action brought on this Statute by the Lord 


__— Perſon being Party to à fraudulent Diipoſition, in order to defeat a Lord of his Heriot, 
à Leon. 8. | 


377. pl. 27. 
10 Co. 107. 


(O) Ot 
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(C) Ok the Remedies to be purſued: foz the 
.._ Recovery of an Heriot When it is due. 


Bro. Lit. He- Tz ſeems to have been always agreed, that for an Heriot-Cuſtom the 
diet, 2, 3. Lord migbt ſeiſe the beſt Beaſt of the Tenant, or whatever elſe was 


Keilw. ga. due as an Heriot, wherever he could find it. 


Lau HE Bur according to ſome antient Opinions, the Lord could only diſtrain, 
twaent, 


28 * but not ſeiſe for an Heriot- Service; becauſe, ſay they, it lies in Render, 
NB z0. and not Prender; alſo the Form of Pleading is, that he was ſeiſed thereof 
pl. 47. by the Hands of his Tenant, which would be abſurd, if the Lord had 
Keilw. 82. ſuch a Property therein that he might ſeiſe it as his own. 

Plow. 96. Bur it hath been ſolemnly adjudged, that for a Heriot-Service, or for 
OO a Heriot reſerved by way of Tenure, the Lord may either ſeiſe or 
Gan and diſtrain; for when the Tenant agrees that the Lord ſhall on his Death 
Smith, S. P. have his beſt Beaſt, Sc. the Lord hath his Election which Beaſt he will 


27 in take, and by ſeiſing thereof reduces that to his Poſſeſſion, wherein he had 
H. ON A 


Wii or Er. à Property at the Death of the Tenant, without the concurring Act of 
ror of a any other Perſon; and it is not like the Caſe where the Leſſor reſerves 
Judgment 20 5. or a Robe, for there the Leſſee has his Election which he will pay, 


to the con- and being to do the firſt Act, the Lord cannot ſeiſe, but muſt diſtrain. 
trary in C. B. 


Moor 540. S. C. adjudped accordingly in B. R. on a Conference with the Judges of the Court of C. B. 
14nd. 298. S. C. as adjudged in C. B. ; 


Cro Car. 260. Alſo tho? the Lord may either ſeiſe or diſtrain for an Heriot-Service, 


(a) This muſt yet he can only ſeiſe the (a) proper Beaſt of the Tenant ; but he may 
8 (5) diſtrain any Man's Beaſts which are upon the Land, and retain them 


Tenant, until the Heriot be paid. ' 
3 Med. 231. (b) For this vide Dalſ. 61. Owen 146. March 165. N. Bendl 302. pl. 294. Lit. Rep. 35. 


1 Salk. 356. So it bath been ruled, that for a Heriot-Cuſtom or Service the Lord 


Auſtin and may ſeiſe as well in the Manor as out (c); but if he diſtrains, it muſt be 
raph Sl. in the Manor. : N Fo | 

81. S. P. 3 Mod. 231. S. P. arguendo. (7) For a Heriot-Cuſtom the Lord may ſeiſe in the Highway, 
for that is no Diſtreſs, but a Seizure ; but he cannot diſtrain for a Heriot-Service there. 2 Iſt. 132. 


1 Show. 81. Burt it is ſaid, that this Liberty muſt be underſtood to be annexed to 
3 Med. 231. antient Tenures, on which the Lords had many Privileges, and not to 

be extended to thoſe which are created within Time of Memory, upon 
(4) 2 Lutev. particular Reſervations ; and therefore (d) where a Leaſe was made of 


7 Land for 99 Years, if A. and B. ſhould ſo long live, reſerving a yearly 


3 Med. 230. Rent and an Heriot, or 40 8. in lieu thereof, after the Death of either 
S. C. ad- of them, provided that no Heriot ſhall be paid after the Death of A. 


38 into living B. and A. and B. being both dead, and conſequently the Leaſe 
the Exche- 


0 determined; the Court was divided in Opinion, whether the Leſſor 
3 Med. 217, could (J) diſtrain for the Heriot or not. WE 

2 Med. 93. i 2 

(«) That after the Determination of the Leaſe the Leſſor cannot diftrain, Co: Lit. 47. 6 Co 64. but 
tor this vide Title Rents, and the Statute of the 8 Anne. (f) But may have an Action of Covenant. 
2 Sand. 165. | | | 


Cro. Car. 260. If the Tenure be by Rent and Heriot-Service, diz. to have the beſt 


Adio _ Beaſt after the Death of the Tenant, and the Lord diſtrains for the He- 
rFanagyo 


adjudged, and two Precedents cited to the ſame Purpoſe, 1 Fones 300. S. C. adjudged, and the ſame 
Precedents taken Notice of; but there ſaid, that there were divers Precedents in which the beſt Beaſt 
is preciſely avowed, and this by the Reporter is ſaid to be the beſt Way, when it can be known, tho' 
the other is ſufficient : — But in Hob. 176. Shaw and Taylor, for this Incertainty in the Avowry 
Judgment was given againſt the Lord. Hatt. 4. S. C. and-S. P. adjudged as in Hobart, 
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Highways. * 


riot, he need not in his Avowry ſhew which was the beſt Beaſt which 
he was intitled to, nor of what Value it was; for the Tenant might 
have eſloigned the Cattle, and thereby it might be impoſſible for th 
Lord to know which was the beſt Beaſt; and the Tenant at his Peri 


is to render the beſt Beaſt, or ſufficient Recompence. 


If in Replevin the Defendant avows for an Heriot upon a Leaſe made Crs. Car. 313. 
by Indenture to A. his Executors and Aſſigns, for 99 Years, if the ſaid Randal and 
A. B. and C. or any of them, ſhould ſo long live, rendering Rent, and ny ob 
rendering and paying after the Death of the ſaid A. his Executors and a, — 
Aſſigns, his or their beſt Beaſt for an Heriot, or 30 5. at the Election of in Hetley 5. 
the Leſſor, his Heirs or Aſſigns, and A. aſſigns to F. & and dies, on and 2 Rel. 
whom the Leſſor diſtrains; and upon Oyer of the Indenture it appears, 4, 451. 
that the Clauſe for the Heriot was rendering, and payiug to the Leſſer, his 
Heirs and Aſſigns, after the Death of the ſaid A. B. and C. and every of them, 
his or their beſt B aſt in the Name of an Heriot, or 50s. Ec. This Variance 
is fatal ; for tho' the Leſſor be intitled to an Heriot on the Death of A. 

B. or C. yet ought he to have ſet it forth according to the Indenture; 
and not to have avowed for an Heriot after the Death of A. his Execu- 
tors and Aſſigns, when there are no Words which make an Heriot pay- 
able on the Death of the Executors or Aſſigns. 


If an Heriot be due by Cuſtom from every Tenant dying ſeiſed, the 1 BA, 101. 
Lord need not alledge what Eſtate the Tenant died ſeiſed of. 


But where a Perſon would intitle himſelf as Deviſee of a Reverſion Cre. Eliz. 530, 


after a Leaſe on which an Heriot is reſerved, he ought to ſhew of what Dyer 229. 


Eſtate the Deviſor was ſeiſed at the Time of making his Will, and (a) ! #4 265, 


that he died ſeiſed of ſuch Eſtate ; for if diſſeiſed before his Death, the (a); 3-266 


217. 
Will could not operate. 2 Mod. 93. 


Highways. 


(A) Of the ſeveral Kinds, and what ſhall be ſaid a Digh- 
ay. : 


(B) To whom the Dighway and Soil belong. 


(C) Who hath a Right to a Way, and how he mutt 
claim it. | 


(D) Whether a Highway may be changed. 


r a Highwap, and other Nulances 
(F) ho are obliged to repair a Map by the Common 


Law; and therein where a Perſon ſhall be ſaid liable 
by reaſon of Jncloſure, Tenure, oz P2eſcripcion. 


(G) Ok the P2oviſion fo2 Repairing the Highways b 
ſeveral Acts of Parliament. * n 


(H) Dow the Parties obliged to repair are to be pꝛo⸗ 
ceded againſt; and what Defence they may make. 


Vol, III. —ů 4) C. 
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= Highways. 


(A) Of the ſeveral Kinds, and what ſhall be 
aida Highway. 


T ſeems that (a) antiently there were but four Highways in England, 


3 which were free and common to all the King's Subjects, and thro' 
Reſervation which they might paſs without any Toll, unleſs there was a parti- 
of Tenure, cular Conſideration for it ; all others, which we have at this Day, 


oc Neſs. are ſuppoſed to have been made thro* private Perſons Grounds, on a 


ras lay upon Writ of Ad quod Damnum, £c. which being an Injury to the Owner of 
all Lands in the Soil, it is (&) ſaid that they may preſcribe for Toll without any ſpe- 


England, viz. cial Conſideration. 
Contribu- 


tions againſt Invaſions, to the Highways, and to Bridges. (b) 1 Mod. 231. 2 Mcd. 143. 


Co, Lit. 56. a. There are, ſays my Lord Coke, at this Day three Kinds of Ways: 


1. A Footway, called in Latin Iter. 2. A Pack and Primeway, which 


is both a Horſe and a Footway, called in Latin Adu. 3. A Cartway, 
called in Latin Nia or Aditus, which contains the other two, and alſo a 
Cartway, and is called Via Regia, if it be common to all Men; and 
Communis Strata, if it belong only to ſome Town or private Perſon. 
Palm. 389. But notwithſtanding theſe Diflinckions, it ſeems that any of the ſaid 


on El:z. 63. Ways which is common to all the King's Subjects, whether it laid, directly 


1 Vent. 189, do A Market-Town, or only from Town to Town, may properly be called 


28. a Highway, and that any ſuch Cartway may be called the King's High- 
3 Keb.28. way; and that a River common to all Men may alſo be called a High- 
8 -= 56. way; and that Nuſances in any of the ſaid Ways are puniſhable by In- 
| Hawk, be. dictment ; for otherwiſe they would not be puniſhed at all: For they are 
201. not actionable unleſs they cauſe a ſpecial Damage to ſome particular Per- 
ſon; becauſe if ſuch Action would lie, a Multiplicity of Suits would 
enſue. But it ſeems that a Way to a Pariſh Church, or to the common 
Fields of a Town, or to a Village, which terminates there, may be called 
a Private Way, becauſe it belongs not to all the King's Subjects, but only 
to the particular Inhabitants of ſuch Pariſh, Houſe, or Village, each of 
which, as it ſeems, may have an Action for a Nuſance therein. 
1 Rot. 46s. If Paſſengers have uſed Time out of Mind, when the Roads are bad, 
390. to go by Outlets on the Land adjoining to a Highway in an open Field, 
Cro. Car. 366. ſuch Outlets are Parcel of the Highway; and therefore if they be ſown 
* with Corn, and the Tract foundrous, the King's Subjects may go upon 
the Corn. | | | 8 i: 


f 


ä 


) To whom the Highway and Soll belong. 


2 E. 4. 9. PHO ever Highway is ſaid to be the King's, yet this muſt be un- 


1 Rol. Abr. derſtood fo as that in every Highway the King and his Subjects may 
392. paſs and repaſs at their Pleaſure. _ 

1 Rol. Abr. But the Freehold, and all the Profits, as Trees, Ec. belong to the (C) 
* Lord of the Soil, or to the Owner of the Lands on both Sides the Way. 


(6) That if 11 | 
Trees grow upon the Highway, he to whom the Seignory of the Leet of the ſame Place doth belong, 
ſhall have the Trees. 1 Rol. Abr. 392. | 1 A | "I 


E 4% Alſo the Lord or Owner of the Soil ſhall have an Action of Treſpaſs 


1 Rol. Abr. jgging 
3 for digging the Ground. "Ih 


„ IS EIT 


e 4 25 1 8 2 n > F 
- tm "HEE, N , | 1 pw e nn IS pf 
« capa x SE LE L 1 WEIRD - p "0 te, "© ON 1 8 

„ . 

. „„ ge ee CST n rr ; 
S TY . > 1 3 r I 4 2 : Z = BY > 3. 8 Fay X 

** +. 82 by 76”) mn P %* * 8 * 4 8 To CSS * FJ * ** n % 

—_ OL TY» = E 1 - 7 1 © a 4 


Highways. 55 


But the Lord of a Rape, within which there are ten Hundreds, may 1 Rel. Abr. 
preſcribe to have all the Trees growing within any Highway within this 397 is 
Rape, tho? the Manor or Soil adjoining belongs to another: For Uſage XI. 1 "a 
to take the Trees is good Badge of Ownerſhip. : 


(O) Who hath a Right to a Way, and how 
he muſt claim it. | 


Man may have a Way either by Preſcription, by Grant, by Reſer- 1 Vent. 214 
vation, by Implication, or by Owelty of Partition, and ſhall not in 12 A 
a Car. Claudend. be obliged to ſhew which Way he claims it ; but it will 17 Se. Fels 
be ſufficient for him to alledge debet & ſolet, Sc. but in a Bar or Repli- ver. Alba). 
cation he muſt ſhew his Title preciſely.  _ | DER Ter © 5 
But he who preſcribes for a Way, muſt ſhew in certain (a) whether it re. 163. ad- 
is a Foot, Horſe, or Cartway. judged upon 


| Demurrer. ' 
(a) If a Man preſeribes babere Viam tam Pede ſtrem quam Equeſtrem pro omnibas Carriagiis, by this he ſhall 
not have a Cartway ; for every Preſcription is Strict, Furit, per 3 Leon. 13. per Leonard Prothonotary, 
which Dyer conceived to be Law, and therefore ſaid it was good to preſcribe babere Viam pro omnibus 
Carriagiis generally, without ſpeaking of Horſeway, Cartway, or other Way. 


If in Bar of an Action of Treſpaſs the Defendant plcads that 7. S. e. 163. 
and all thoſe whoſe Eſtate he hath in certain Lands, for themſelves and adjudged. 
their Servants, Time our of Mind have had and uſed a Way in, per & | 
trans the Place where, E9c. (Y) to the ſaid Lands, this is no good Plea, 6) Where 
becauſe it is not (c) ſhewed (4) a go Loco the ſaid Way is claimed, and chat pre- 


the rather, becauſe it is claimed by Preſcription, which ought not to be W 
laid in certo Loco. | talem Clay- 

; © | | 23 | | 6 1 ſum muſt 
ſhew his Intereſt in the Cloſe; but 6therwiſe where he preſcribes for a Way »ſque talem Campum, for 
that may be intended a common Field. Latch 160. (c) In an Indictment for an Incroachment upon, 
or not repairing the Highway, it need not be ſhewn, per 2 Keb. FALL 728. but vide 2 Rol. Abr. $1. 
pl. 18. cont. and that it is a commoh Exception, and ſeveral Indicments have been quaſhed for it; 
— ſo it need not be ſhewed where in pleading an Highway is named only as an Abuttal, and is not 
the Foundation of the Plea, Palm. 421. (4d) It muſt be ſhewed a quo loco ad quem, becauſe you mult 
not go over any Ground but to the right Place. Hoh. 190. yet vide 2 Rol. Rep. 134. and ſuch Defett is 
helped where lfſue is joined and tried upon the Right of the Way. Hob. 189, 190. Hutton 10. 1 Vent, 
13. 2 Keb. 480, 488. adjudged, & vide 1 Brownl. 6. 


If A. be ſeiſed in Fee of a Backſide in a Town, and the High-ftreet is 1 Rol. Abr. 
next adjoining thereto of the Eaſt, and there is a Gate ih-the Backſide 39'; 


ich in | a bolus 3 dder an 
_ which incloſes ir from the Street, the Gate being in the Eaſt next to the 3 


Street, and A. is alſo ſeiſed in Fee of a Meſſuage and Piece of Land 441 5 
next adjoining to the Backſide of the North of the Backſide, and by 

Deed infeoffs B. of the Meſſuage and Piece of Land which are of the 
North of the Backſide, and by the ſame Deed further grants to him and 

his Heirs liber, ingreſſum, egreſſum, & regreſſum in, ad & extra eadem 
couceſſa Fremifie in, per & trans prœdict. Fanuam and Backſide, by Force 

of this Grant B. may go from the Street thro? the Gate, and over the 
Backſide, to the Meſſuage or Piece of Land of which he is infeoffed ; 

but he cannot go thro! the taid Gate and Backſide to other Places, or 

rom other Places, to the Street, without coming to the ſaid Meſſuage or 

Piece of Land; for the Liberty is granted to him of Ingreſs and Egreſs 

in, ad & extra eadem' concefſa premiſſa ; ſo that this is made appurtenant 
to the Premiſſes before granted. 52 1 


In Treſpaſs for breaking his Cloſe, if the Defendant juſtifies going 1 Rol. Abr. 
over this Cloſe, becauſe he hath uſed Time out of Mind to have a Way 39!- Sander, 


over it from D. to Blackacre, and the Plaintiff replies, that at the a" J 7 45 
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of the Treſpaſs the Defendant went with his Carriages from D. to Black- 
acre, & dehinc to a Mill; this will not maintain his Action, for when 
| the Defendant was at Blackacre, he might go whither he would. 

1 Rol. Abr. But ir {eems, that if a Man hath a Way for Carriages from D. to 

391. Blackacre over my Cloſe, and after he purchaſes Land adjoining to 
Blackacre, he cannot uſe the ſaid Way with Carriages to the Land ad- 
joining, for then it may be very prejudicial to my Cloſe; but it ſeems, 
if I will belp my ſelf, I muſt ſhew the ſpecial Matter, and that he uſed 
it for the Land adjoining. 

Yelv. 159. A Way muſt not be claimed as (a) Appendant or Appurtenant to a 


(4) But ir Houſe, becauſe it is only an Eaſement, and no Intereſt. 
may be graſs | 


Appendant thereto, and as ſuch paſs by Grant thereof. Co. Fac. 190. 


Yelv. 163. If in Bar to an Action of Treſpaſs the Defendant pleads, that F. 5. 


adjudged, and all thoſe whoſe Eſtate he hath in certain Lands, Time out of Mind, 

for themſelves and their Servants, have had and uſed Paſſagium in, per & 

6 trans the Place where, &c. and ſo juſtifies as Servant, this is no good 
Or this 


vide 8 Co.46 b. Plea, for (5%) Paſſugium is (c) properly a Paſſage over Water, and not 


(5 $6 a Pre. Over Land; and he ought to have preſcribed in the Way, and not in 


ſentment ina the Paſſage, and ſhould have uſed ſuch Words as are (4) proper and 


Leet for di- known in Law. 
verting the 


King's Highway is meerly void, for the Word Divert may be applied ro a Courſe of Water, and a 
Way may be obſtructed or ſtopped, but it is not diverted and ſtopt, and another made in another 
Place. 1 And. 234. adjudged. (4) So a Man cannot preſcribe for a Way trans Cemetry, for that is a 


Greek Word, and ſignifies only Commune Dormitorium, quia Corpora illic vſque ad diem reſurrectionis dormiunt. 
Jenk. Cen:. 142. | 


Palm. 387, A Man may preſcribe for a Way from his Houſe thro” a certain Cloſe, 
Fg Sc. to Church, (e) tho? he himſelf hath Lands next adjoining to his ſaid 
2% 7 Houſe, thro' which of Neceſſity he muſt firſt paſs; for the general Pre- 


Ce) So if a ſcription ſhall be applied only to the Lands of others. 
Man hath a | 


Way over & common Field, Part whereof doth belong to himſelf, for the Infinitneſs of the Caſe 
he may preſcribe generally. Palm. 388. 2 Rol. Rep. 398. . | 


Godb. 52,53- A Man cannot alledge that he cannot uſe his Way as well as he 
could before, but muſt plead that he could not uſe the Way at all. 


Xx it. 8 * * 


(D) Whether a Highway may be changed. 


Cro. Car 266. N ancient Highway cannot be changed without an Inquiſition found 
2 3 on a Writ of Ad quod dammum, that ſuch Change will be no Preju- 
Hat. P. dice to the Publick; and it is ſaid, that if one change a Highway with- 
C. 201-2. out ſuch Authority, he may ſtop the new Way whenever he pleaſes; 
neither can the King's Subjects, in an Action brought againſt them for 
going over ſuch new Way, juſtify generally as in a common. Highway, 
but ought to ſhew ſpecially, by way of Excuſe, how the old Way was 
obſtructed, and a new one ſet out ; neither are the Inhabitants bound to 
keep Watch in ſuch new Way, or to repair it, or to make Amends for a 
Robbery committed in it. 8 
22 40. 93+ But it hath been holden, that if a Water, which hath been an ancient 
* Abr. Highway, by Degrees changes irs Courſe, and goes over different 
2 5 Ground from that whereon it uſed to run, yet the Highway continues in 
the new Channel in the ſame Manner as in the old. 
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(E) Of Stopping a Highway, and other Nu- 
_  ſances therein. 


t is clearly agreed to be a Nuſance to dig a Ditch, or make a Hedge Kitchen 34. 
I over-thwart the Highway, or to erect a new Gate, or to lay Logs “ Hawk. F. 
of Timber in it, or generally to do any other Act which will render it oy HOG; 
leſs commodious. | 

Alſo it is a Nuſance for an Heir, and for which he may be indicted, 1 Hawk P. 
to continue an Incroachment, or other Nuſance to a Highway, begun by C. 214. 
his Anceſtor, becauſe ſuch a Continuance thereof amounts in the Judg- 
ment of Law to a new Nuſance. | 8 0 | | 

Alſo it is agreed, that it is no Excuſe for him who lays Logs in the 2 Rot. Adr. 
Highway, that he laid them only here and there, ſo that the People 13). 
might have a Paſſage thro* them by Windings and Turnings. | Serra F. 

It is a Nuſance to ſuffer the Highway to be incommoded by reafon *© © © 
of the Foulneſs, Sc. of the 1 Ditches, or by Boughs of Trees fra * 
hanging over it, Cc. and it is faid, that the Owner of Land next ad- pat. 2 
joining to the Highway, ought of common Right to ſcour his Ditches; 1 Hawk. P. 
but that the Owner of Land, next adjoining to ſuch Land, is not bound C. 212, 213. 
by the Common Law ſo to do without a ſpecial Preſcription; alſo it is 
ſaid, that the Owner of Trees hanging over an Highway, to the Annoy- 
ance of Travellers, is bound by the Common Law to lop them; and it 


is clear that any other Perſon may lop them, ſo far as to avoid the 


Nuſance. | 
But it is no Nuſance for an Inhabitant of a Town to unlade Billets, 2 Rot. Abr. 
Oc. in the Street before his Houſe, by reaſon of the Neceſſity of the 37: 
Caſe, unleſs he ſuffer them to continue there an unreaſonable Time. | 
Any one may juſtify pulling down, or otherwiſe deſtroying a common 2 Rol. Abr. 
Nuſance, as a new Gate or Houſe erected in a Highway; and it hath gh 9 
been of late holden, that there is no need, in Pleading ſuch Juſtification, 1 2 ag 
to ſhew that as little Om was done as might be. 2 Salk. 458. 
Alſo beſides that all Nuſances are puniſhable by Indictment with Fine 2 Rel. 4br.84. 
and Impriſonment, it is ſaid, that one convicted of a Nuſance to the 1 Hawk. P. 
Highway, may be commanded by the Judgment to remove it at his own C. 200. 


Coſts, Sc. 


(F) Who are obliged to repair a Map by the 
Common Taw; and therein, Where a Per⸗ 
fon ſhall be ſaid liable by reaſon of Inclo⸗ 
fure, Tenure, o2 Pꝛeſcription. 


O common Right, the general Charge of Repairing Highways lies 1 ol. Abr. 
on the (a) Occupiers of Lands in the Pariſh wherein they lie; 2. <4 
but it is ſaid, that the Tenants of the Lands adjoining are bound to 1 Vent. 90 
{cour their Ditches. | | | 8 


; 8 H. 7. 5. 
(a) Bur if there be no Occupier by the Owner's letting the Lands lie freſh, be muſt repair Go 
himſelf. 2 Rol. Rep. 412. Palm. 389. 


Alſo if a Pariſh is Part in one County and Part in another, and the 1 Med. 112. 


Highways in one County are out of Repair, the whole Pariſh ſhall con-! Lene. 256. 
Vol. III. tribute 3 Keb. 301. 
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tribute to the Repair; but there may be an Agreement between the In- 
habitants, that the one ſhall repair one Part, and the other the other; 
and ſuch Agreement is good between themſelves, and for Breach the 
one may have an Action upon the Caſe againſt the other, but in an In- 
dictment they ſhall rake no Advantage of theſe Agreements, for as to the 

| King they are equally liable. . 

1 Vent. 256. Therefore if the Indictment is general againſt all the Pariſh, all the 

: 2 112. Pariſh ſhall be charged; but if it be intended to charge one Part or Pre- 

Nel 391+ cinct of the Pariſh to repair all the Ways within the Pariſh, it muſt be 
alledged in Pleading, that by ſpecial Preſcription, or ratione tenure, ſuch 
a Part of the Pariſh de temps dont, &c. have been charged with the Re- 

puaration of the Ways. | | | 

1 Rel. Abr. But tho? the Pariſh be obliged of common Right to repair the High- 

390. er 66. WAYS in it, yet it is certain that particular Perſons may be bound to re- 

1 644 464. pair the Highway, by reaſon of Incloſure or Preſcription ; as where the 

_ - Owner of Lands not incloſed, next adjoining to the Highway, incloſes 
his Lands on both Sides of it; in which Caſe he is bound to make a 
perfect good Way, and ſhall not be excuſed by making it as good as it 
was before the Incloſure, if it were then any way defeRive, becauſe by 
the Incloſure he takes from the People the Liberty of going over the 
Lands adjoining to the common 'Track. 

1 Sid. 464. Alſo it is ſaid, that if one incloſe Land on one Side, which hath an- 
ciently been incloſed of the other Side, he ought to repair all the Way; 
but that if there be not ſuch an ancient Incloſure of the other Side, he 

ought to repair but Half the Way. 

1 Sid. 464 Therefore if there be an old Hedge, Time out of Mind, belonging to 

N A. on the one Side of the Way, and B. having Land lying on the other 

2 Hand 17. Side, makes a new Hedge, there B. ſhall be charged with the whole 
Repair. 

1 Sid. 464. But if A. makes a Hedge on the one Side of the Way and B. on the 

2 Keb. 665. other, they ſhall be chargeable by Moieties. | 

2 Sand. 160. But it ſeems clear, that wherever a Perſon makes himſelf liable to 

| repair a Highway by reaſon of Incloſure, that by throwing of it open 
again, he thereby frees himſelf of the Burthen of any further Re- 
paration. | 


27 4.8. Particular Perſons may be bound to repair a Highway by Preſcription; 
Hoe” and it is ſaid, that a Corporation aggregate may be charged by a general 
tow 49, 78. Preſcription, that it ought and hath uſed to do it, without ſhewing any 
Keilw. 52. a. Conſideration in reſpect whereof they had uſed to do it, becauſe ſuch a 
Latch 206. Corporation never dies, neither is it any Plea, that they have done it out 
1 Hawk. P. C. of Charity; but it is ſaid, that ſuch a general Preſcription is not ſuffi- 
SP cient to charge a private Perſon, becauſe no Man is bound to do a Thin 
which his Anceſtors have done, unleſs it be for ſome ſpecial Reaſon ; as 
having Lands deſcended to him holden by ſuch Service, Ec. but it ſeems, 
(a) Alſo an that an Indictment charging a Tenant of Lands in (a) Fee with having 
Pax ig oi uſed of Right to repair ſuch a Way ratione tenure terre ſux, without 
Will only, is adding that his Anceſtors, or thoſe whoſe Eſtate he hath, have ſo done, 
indictable is ſufficient, for *tis implied. | 
for ſuffering 


a Houſe ſtanding upon the Highway to be ruinous, Sc. and the Words ratione tenure, Efc. if ad- 
ded, are Surplus. 1 Salk. 357. | 


1 Med. 112. And it ſeems certain in all thoſe Caſes, whether a private Perſon be 
3 Keb. 301. bound to repair a Highway by Incloſure or Preſcription, that the Pariſh 
1 Vent. 256+ cannot take Advantage of it on the general Iſſue, but muſt plead it ſpe- 
cially ; and that therefore if to an Indictment againſt the Pariſh, for not 
Repairing a Highway, they plead Not guilty, this ſhall be intended only 


that the Ways are in Repair, but does not go to the Right of Re- 
paration, | 


F | (6) of 
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— 


(G) Of the P2ovilion fo2 Repairing the High- 
ways by ſeveral Acts of Parliament. 


HE Statutes for this Purpoſe are very numerous and too long to „ Bo up 
1 be here inſerted, ſuch as the 13 E. 1. called the Statute of in- 1 Hawk. PC. 


cheſter, cap. 5. 2 & 3 Ph. & Mar. cap. 6. $5 Eliz. cap. 13. 18 Eliz. cap. 10. 203, c. 
22 Car. 2. cap. 12. 3 C 41V. & M. cap. 12. 1 8 U 3. cap. 29. 88 91. 
3. cap. 15. 6 Ann. cap. 29. 1 Georg. 1. cap. 52. 7 Georg. 2. cap. 9. | 
| 7 Keb. 255, 

In the Conſtruction whereof it hath been holden, 1. That Clergymen 32 700 
are within theſe Statutes in reſpeck of their Spiritual Poſſeſſions, as much 1 ent. 273. 


as any other Perſons in reſpec of any other Poſſeſſions. 4» _ E 


e 05 | 204. 
2. That he who keeps a Draught, ought to ſend a Team tho' he oc- Raym. 186, 
cupy no Land in the Pariſh ; and in like Manner, he who occupies a (b) 356: 


Plough-Land ought to ſend a Team tho? he keep no Draught. 1 22 4 


(b) Which by 78 M. 3i cap. 29. is taken for Woodland, or other Land, to the Value of 501, 


per Annum. 


3. That notwithſtanding the Words of the Statute 2 3 Ph. & Mar. Palm. 359. 
cap. 6. extend only to the Occupiers of Land, yet if the Owner neither 1 Reps 
occupy them, nor let them, but ſuffer them to lie freſh, he ſhall be 
charged as much as if he had occupied them, for the Publick ought not 
to ſuffer for his Negligence. 

* 4. That he who keeps a Draught and but two Horſes, ought to at- Dale. cap. 26. 
tend with them at the Times appointed, and to carry ſuch Loads as they 
are able to carry. | 

5. That it is no Excuſe for Pariſhioners indicted at Law for not Re- Dalt. cap. 26. 
pairing their Highways, that they have done their full Work required by ' 85 6 
Statute; for the Statute being in the Affirmative, doth not abrogate any * * 
Proviſion of this Kind by the Common Law. HEE 
6. That the King's Charter, or Letters Patent, diſcharging certain 3 Me. 96. 
Lands from the Duty of contributing to the Repair of the Highways, are Bret aud 
not ſufficient to exempt Lands from the Charge of the Repairing the — 


Highways, which by the Statute Ph. & Mar. and other ſubſequent Sta- 


tutes, are chargeable to ſend Men for that Purpoſe. 3 
J. That the Juſtices ought to fix the particular Days, and not gene- 1 Salk. 347. 
rally to appoint fix Days between ſuch and ſuch a Day. adjudged. 
8. That tho' by the expreſs Proviſion of the Statutes no Preſentment, 1 Hawk. P. C. 
Indictment, or Order, ſhall be removed by Certiorari, yet if the Quarter. *'* 


Seſſions, under Pretence of the Juriſdiction given them by thoſe Statutes, 


take upon them to do a Thing manifeſtly exceeding their Authority, 
as to make an Order on Surveyors of the Highways to make up their 
Accounts before a Special Seſſions, their Proceedings may be removed by 
Certiorari into the King's Bench, and there quaſhed ; for the Quarter- 
Seſſions have no Manner of Power given them to intermeddle originally - 
with ſuch Accounts, but only by way of Appeal. 
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(H) How 


—— 298 


— — — ü—ñ—f6—— — —— — — — — 
— 2 —— 2 2227 ELIT . - 
— - 2 -<aw -—_— _—_— 


1 And. 234. 


60 3 Highways. 


(H) How the Parties obliged to repair are td 
be p2oceeded againſt, and what Defence they 
mar make. 


Xeilw. 34. 17 ſeems clear, that no one ought to be puniſhed. for any Offence a- 
Crom. 131. gainſt the Highways, without being firſt called upon to anſwer for 
3 * 5 himſelf, except in the Caſe of a Preſentment in a Court-Leet, and, as (a) 
Dyer 2 ſome ſay, in the Caſe of a Preſentment by a Tuſtice of Peace on his 
14. th 64 View; and even in the Caſe of a Preſentment in a Court-Leet, if it 
1 Keb. 256, touch a Man's Freehold, as by charging him with being bound to Repairs 
3 * ; in reſpect of the Tenure of his Land, it may fo far be traverſed in the 
728. King's Bench, being removed thither by Certiorari; alſo it may be tra- 


Raym. 182. verſed where a Defendant in Treſpaſs juſtifies under it. 
(b) So held Of 


by Holt; but the other Juſtices cont. becauſe ſuch a Preſentment cannot be à greater Eftoppel than 
the finding of a Grand Jury, who are upon Oath. Carth. 212 3. 


1 Hawk. P.C. Upon a Certificate and Aﬀidavit that the Highway is in good Repair, 


. Exceptions to the Porm of the Indictment may be taken, but not eaſil 
without ſuch Certificate and Affidavit; and the Exceptions of this Kind 
are: 

2 Rol. Abr. 


17 1. That the Indictment doth not certainly ſhew a Locus a quo, and a 
52 ud of Locus ad quem, but there is no Need to ſhew that a Highway leads to a 
420. 2 Keb. Market-Town. | 


715, 729. 
1 Brownl. 6. 


„ Rel. A. 81. 2. That it is repugnant to it ſelf, in ſhe wing where the Nuſance was 


3 Keb. 644. done; as where it ſets forth, that a Man ſtopped a Way at D. leading 


from D. to E. 

3. Ihat it doth not certainly ſhew to what Part of the Highway the 
Nuſance extended; as where it only ſays, that a certain Part of the 
King's 1 at K. was ſtopped, without ſhewing how much; or 


where it ſays, the Place nuſanced contained ſo many Foot in Length, 
and ſo many in Breadth, by Eſtimation. 


Cro- Face 324. 
2 Rol. Abr. 
80, 81. 


1 Salk. 359 4. That it doth not ſhew with ſufficient Certainty, that the Place nu- 


6 Mod. 255. 7 9-2 : a 
© Bile. On. ſanced was a Way common to all the King's People; as where it only 


| Vert. 208. Calls it a Horſeway, or having called it a common Footway to the Church 
Popb. 206. of D. adds, for all the Inhabitants of D. 

2 Keb. 728. 

N 5. That an Indictment for not Repairing a Highway, which the De- 


3 Keb. 855. fendant ought to repair ratioue tenure, doth (6) omit the Word fur. 
(b) Bur this | 


Exception hath been of late over-ruled. 1 Hawk. P. C. 220. 


3 Keb. 58. 6. That an Indictment againſt J. S. Biſhop of A. for not Repairing 
a Highway, Ec. doth not ſhew in what Capacity he ought to do it. 

7. That the Nuſance is not expreſſed in proper Terms; as where the 
Indictment is, that the Defendant diverted the Highway, which cannot 
be, becauſe a Highway cannot be diverted, muſt always continue in the 
ſame Place where it was, howſoever it be obſtructed, and a new Way 
made in another Place. 

» Rol. Abr. j9, 8. That an Indictment againſt ſeveral Perſons for not Repairing is laid 
81. jointly and ſeverally; but it is no Exception, that a Preſentment of ſuch 

a Highway's being out of Repair by the Default of the Inhabitants, Ec. 
doth not name any Perſons in certain, or that a Preſentment againſt a 
Man for Stopping a Highway in his own Land, which is well proved by 
the Evidence of Ploughing it, doth not lay the Offence vi & armis. 


4 9. That 
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9. That the Defendants 


— 


cannot plead gu, non debent reparare, without 1 Sid. 149. 


, ß ry l 
And Note; the Defendant ſhall not be diſcharged by ſubmitting to a . Sal. 358. 
Fine, but a Di/ringas ſhall go ad infinitum, till he repair the Way. 6 Med. 163. 
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UE and Cry is the Purſuit of an Offender from Town to 3 f. 116; 
Town till he be taken, which all who are preſent when a Hy "NG 
Felony is committed, or a dangerous Wound given, are by paz. 7 


#ſtice 
the (a) Common Law, as well as by Statute, bound to (6) cap. 2 mo 


, 109. 
raiſe againſt the Offenders - who eſcape, on Pain of Fine and Impriſon- ps Coron. 


5. 
=: | gy 40 * 1 N Gro. Elz 654. 
4 'x Crompt. 178. (a) That it is the old Common Law Proceſs after Felons and ſuch a« have dangeroully 


wounded any Perſon. 2 Hal. Hiſt. N. C. g8. — And therefore Bratt. ſays, Qvod omnes tam Milites quan 
alii, qui ſunt quindecim annorum antplins, Furare debent quod Utlagatos, Murdratores, Robbatores & Hur 
tores non veceptabunt, nec iis conſentirent, nec eorum veceptatoribus, & ſi quos tales noverint ecs attachiari ſa- 
2 cjent, & hoc vicecomiti & ballivis ſuis monſtrabunt, & ſi bugſium vel clamorem de talibus audiverint, ſtatim Au- 
2M dito clamore ſequentur cum familia & hominibus de terra ſua. Bratt. lib. 3. cap. 1. (6) May be by a Horn 
1 or by the Voice. 2 Inſt. 172. | 


As the Raiſing of Hue and Cry is injoined by the Common Law, 
which may be called a Raiſing of it at the Suit of the King, as well as by 
ſeveral Acts of Parliament, which may be called a Raiſing of it at the 
Suit of a private Perſon, in as much as thoſe Statutes make the Hundred 
anſwerable to the Party robbed, if they Neglect to purſue the Hue and 
Cry, and apprehend the Robbers ; therefore we ſhall conſider, 


(A) Due and Cry at the Common Law, oz Suit of the 
King: And herein, | 


1. By whom Hue and Cry is to be levied, — 
2. In what Manner it is to be levied; | 

3. In what Manner to be purſued. | - 

1 4. What the Perſons may juſtify doing who purſue it. 

Y 5. How the Omiſſion or Neglect of not doing it is puniſhed. 


(B) Ot Raſſing Due and Cry purſuant to the teperal 
Statutes which declare in what Manner the Bun⸗ 
dꝛed ſhall ve chargeable : And herein, 


1. What Kind of Robbery. it muſt be ſo as to make the 
Hundred liable, and how far it is neceſſary that it be done 
on the Highway. | | 

2. On what Day, or Time of the Day, it muſt be com- 

: mitted, 


Vol. III. R 3. What 


* 
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3. What Hundred ſhall be {aid to be liable. b 
4. What Perſon is to bring the Action, and make Oath of 
the Robbery. | WET ou re 1 
5. Of the Notice to be given of the Robbery. 
6. Where the Party muſt give Bond for Payment of Coſts, in 
Caſe he does not prevail. 
7. Of the Oath to be taken of the Robbery, and before whom 
the lame mult By. TTTTTTTIRINRT ee 
N 8. At what Time the Action is to be brought. 
. 9. What Evidence will maintain it; and therein of the Wit- 
neſſes for and 5 it. | R E A 
10. What ſhall Exgyſe the Hundred and therein of appre- 2 
hending the Hol 8. ef , 17 5 ® 
e 


11. How the Money is to be levied, and each Hundredor to 
contribute to the Charges. ; 
$ # ne 0 $33... F683 4  & | j E 
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nd Cry at Common Law, o Suit 
of the Aing: And herein, 


. By whom Hue and Cry is to be levied, 


(A) Hue a 


2 Irſt. 172. JT ſeems to be clearly agreed, that a private Perſon who, hath been 
3 Inft. 116. I robbed, or who knows that a Felony bath, been committed, is not 
P, 8 only authorized to levy Hue and Cry, but is alſo bound to do it under 
: Pain of Fine and Impriſonment. „ LORIN Petr. 
2 Hal. Hiſt. From hence it follows, that altho' it is a good Courſe, as my Lord 
P.C.99- Hale ſays, to have a Precept or Warrant from a Juſtice of Peace for 
raiſing of Hue and Cry, yet it is neither of abſolute N eceſſity, nor ſome- 
times convenient, for the Felons may eſcape before the Juſtice can be 
found; alſo Hue and Cry was Part of the Law before the Statute of 
1 E. 3. cap. 16. which firſt inſtituted Juſtices of the Peace. | 
And altho' alſo, ſays he, it is eſpecially incumbent. upon Conſtables 
to purſue Hue and Cry, when called upon, and they are ſeverely pu? 
niſhable if they neglect it; and it prevents many Inconveniencies if they 
be there, for it gives a greater Authority to their Purſuit, and enables | 
the Purſuants, in his Aſſiſtance, to plead the general Iſſue upon the 


| Statutes of 7 & 21 Jac. 1. without 2 driven to ſpecial Pleading; and - 3 
# 


2 Hal. Hit. 
P. C. 99, 100, 


therefore to prevent Inconveniencies that may happen by Unrulineſs, it 

is moſt adviſable that the Conſtable be called to this Action; yet upon 

a Robbery, or other Felony committed, Hue and Cry may be raiſed b 
(% And is the (a) Country, in the Abſence of the Conſtable; and in this there is E 
therefore no Inconveniency, (39 for if Hue and Cry be raiſed without Cauſe, 8 
called On, 4 they that raiſe it are puniſhable by Fine and Impriſonment:. = 
aiis, 2 Hal. i 
555 P. C 100. — Of the Manner of Raiſing it according to the Law of the Foreſt, vide 4 Inſt. 294. A 
2 7 3. 39. Fitz. Treſpaſs 252. Cromp. 179. 21 H. 7. 28. a. — As Diſturbers of the King's Peace. 4 
@ In 2» | | "13:2 Ein iin | S * 
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2. In what Manner it is to be lebte. 
int nn ou cee M dar. « 
The regular Method of levying Hye and 'Gry, is for the Party 7g 3 eee 
+ OI, TAK 12 2 a 5 ihnen II. | { + Dalt * ce 
o to the Conſtable of the next "Town and declare the Fact, a d (a), den Palt, Fnfces 
5 . "TI + Mir ey | Fs Wan, » ith D cap.'2 
feribe the Offendet, and the Way he is gon „ whereupon the Conſtabl in 
ought immediately, whether it be Night or, Jay, to raiſe his own Town, 2 Hawk P. C. 
and make ſearch for the Offender; and upon the not finding him, to | 


; 8 . * cf «7 1 P z * 4 e 0 75+ 2 K 3 3 
ſend the like Notice, with the utmoſt Expedition, to the Conſtables of (a) Sach 
all the Neizhbouring Towns, who ought in like Manner to ſearch for den de 


OY bs | . * a To (tt) 
the Offender, and alſo, to give Notice to their-Neighbouring Conſtables; Ny . be 
LIES | eride, , hty < 


and they to the next, till the Offender be found. ,, OO fern 
| eee 4 147 None L453 4917 „een. 444 Perſon, Ha- 


bit, Horſe; und ſuchiothey Cireumſtancts, that he knows, which may! candiice to his Diſcovery] 
2 Hal. Hift., P. C. ioo. {i $35" hs > / : F 7 | Fx | 4 
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The Conſtable is not only to make ſearch in his own Vill, but is 2 Ha H ff. 


and Cry with Horſemen as well as Fobtmen, until r 
ty | e e. 
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Perſons may. jultify doing who purtue it. 
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For the Underſtanding | hereof we ſhall here inſert what my Lord 
Chief Juſtice Hale apprehends to be the Law in this Matter. . 
1. That in Caſe of Hue and Cry once raiſed and levied upon Suppoſal 2 Hat. Zip. 
of a Felony committed, tho? in Truth there was no Felony' committed; P. C. 101. 
et thoſe, who purſue Hue and Cry, may arfeſt and ptoceed às if a 
elony had been really committee... 2 
And therefore the Juſtification of an Impriſonment by a Perſon upon 5 E. 7. 5. 4. 
Suſpicion, and by a Perſon, eſpecially a Conſtable, upon Hue and Cry 21 H. 7, 28. 4. 
levied, do extremely differ; for in the former there muſt be a Pelony of 20 | 
avetred to be done, and it is iſſuable, but in the latter; . upon Hue 4 "OX ; 
and Cry, it need not be averred, but the Hue and Cry levied upon In- 2 U 173 
formation of a Felony is ſufficient, ' tho? perchance the Information were 2 al: Hr 
falſe} and therefore an Averment of a Felony committed: in caſe of a f © 197 
Juſtification of an Impriſonment upon Hue and Cry, is not rieceffary ; 
the Reaſons whereof are, 1. Becauſe the Conſtable cannot examipe the 
Truth or Falſhood of the Suggeſtion of him who firſt levied it, for he 
cannot adminiſter him an Oath ; and if he ſhould forbear his Purſuit of 
the Hue and Cry till it be examined by a Juſtice of Peace, the Felon 
might eſcape, and the Purſuit would be loſt and fruitleſs: 2. By feverat 
Acts of Parliament compellable to purſue Hae and Cry, and is puniſh- - 
able, as thoſe of the Vill, if they do it not. 3. Becauſe he that firſt raiſed 
a Hue and Cry where no Felony is committed, viz. the Perſon that 
giveth the falſe Information, is ſeverely puniſhable by Fine and Impriſon- 
ment, if the Information be falſe ; and therefore if he raiſe a Hue and 
Cry upon a Perſon that is innocent, yet they that purſue the Hue and 
Cry may juſtify the Impriſonment of that innocent Perſon, and the 
Raiſer is puniſhable; and. by the ſame Reaſon, if he give Notice of à 
Felony committed when there was in Truth none. 


# 


2. If 
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64. | Hue and Cry. 


2 Hal. Hip. 2. If Hue and Cry be raiſed againſt a Perſon certain for Felony, tho' 
poſſibly he is innocent, yet the Conſtables, and thoſe that follow the 
Hue and Cry, may arreſt and impriſon him in the common Gaol, or 
carry him to a Juſtice of the Peace, | 

E 3. 16. b. 3. If the Perſon purſued by Hue and Cry be in a Houſe, and the 


7 Wr 
3 Ba HY. Doors are ſhut,” and refuſed to be opened, upon Demand of the Con- 


table, and Notice given of his Bufineſs, he may break open the Doors; 


and this he may do in any Caſe where he may arreſt, tho? it be only a 


,. 92. Suſpicion of Felony, for it is for the King and Commonwealth, and (a) 


23 therefore a virtual Nos omittas is in the Caſe; and the ſame Law is 
n ''-: Offender. - e | | | 41 

1 Hal. fiſt.” © And it deem! in this Caſe, that if he cannot be otherwiſe taken, he 

F. C. 105. may be killed, and the Neceſſity excuſeth the Conſtable. bo. 

Daolt. cab. 28. 4, Upon Hue and Cry levied againſt any Perſon, or where any Hue 

2 E. 4.8.0. and Cry comes to a Conſtable, whether the Perſon be certain or uncer- 

pace 138, tain, the Conſtable may ſearch in ſuſpected Places within his Vill, for 


2 Hal. Hip. the apprehending of the Felons. 
P. C. 105. : 


2 Hal. Hig, But tho he may ſearch ſuſpected Places or Houſes, yet his Entry 


P. C. 103. muſt be per oſtia aperta, for he cannot break open Doors barely to ſearch, 
Aunleſs the Perſon againſt whom the Hue and Cry is levied be there, and 
then it is true he may; therefore in caſe of ſuch a Search, the Breakin 
open the Door is at his Peril, viz. juſtifiable if he be there; bur it mult 
be 1 remembered, that in Caſe of Breaking open a Door, there 
muſt be firſt a Notice given to them within of his Buſineſs, and a De- 
mand of Entrance, and a Refuſal, before Doors can be broken. _ 
2 Hal. Hiſt. F. If the Hue and Cry be not againſt a Perſon certain, but by De- 
F. C. 103. ſcription of his Stature, Perſon, Clothes, Horſe, Sc. the Hue and Cry 
doth juſtify the Conſtable, or other Perſon, following it, in apprehend- 
ing the Perſon ſo deſcribed, whether innocent or guilty, for that is his 
Warrant; it is a kind of Proceſs that the Law allows, (not uſual in other 
Caaſes) viz. to arreſt a Perſon by Deſcription. | | 
2 Hal. Hiſt. 6. But if the Hue and Cry be upon a Robbery, Burglary, Manſlaugh- 
P. C. 103. ter, or other Felony committed, but the Perſon that did the Fact is 
neither known nor deſcribible by Perſon, Clothes, or the like, yet ſuch 
a Hue and Cry is good, as hath been ſaid, and muſt be purſued, tho” 
| no Perſon certain be named or deſcribed. | Hires 
2 E. 4.8. b. And therefore in this Caſe, all that can be done is, for thoſe: who 
2 Hal. Hit. purſue the Hue and Cry, to take ſuch Perſons as they have probable 
P. C 103. Cauſe to ſuſpect; as for Inſtance, ſuch Perſons as are Vagrants, that 
cannot give an Account where they live, whence they are, or ſuch ſuſpi- 
cious Perſons as come late into their Inn or Lodgings, and give no rea- 
ſonable Account where they had been, and the like. 5 
2 Hal Hig. And here the Juſtification of the Impriſonment is mixed partly upo 
P. C. 101. the Hue and Cry, and partly upon their own Suſpicion; and therefore, 
. In reſpect that it is upon Hue and Cry, there needs no Averment 


that the Felony was done, yet it muſt be averred that an Information 


was given that the Felony was done, if the Arreſt be by that Conſtable 
that firſt received the Information, and ſo raiſed the Hue and Cry; or if 
the Arreſt were made by that Conſtable, or thoſe Vills to whom the Hue 
be 8 and Cry came at the ſecond Hand, it muſt be averred that ſuch a Hue 
and Cry came to them, purporting ſuch a Felony to be done; but 2. Al- 
ſo in as much as the Hue and Cry neither names nor deſcribes the Per- 
ſon of the Felon, but only the Felony committed; and therefore the 
Arreſt of this or that particular Perſon, and ſo applied, is left to the 
Suſpicion and Diſcretion of the Conſtable, or the People of the ſecond or 
third Vill; he, that arreſts any Perſon upon ſuch general Hue and Cry, 
mult aver that he ſuſpected, and ſhew a reaſonable Cauſe of Suſpicion. 
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But now by the Statute of 7 Fac. 1. cap. 5. the Conſtable, or any 2 Ha!. His. 
that come in his Aſſiſtance, even in this Caſe of Hue and Cry, may P. C. 104. 
plead the general Iſſue, and give the whole Matter of the Juſtification in 
Evidence; for the Purſuit of Hue and Cry, tho' T open by others as 
well as the Conſtable, is principally the Act of the Conſtable of the 


Vill, and the athers are but his Deputies or Aſſiſtants within the Precincts 
of his Conſtable-wick. 


— 


— 


5. How the Omiſſion oz Neglect of not doing it is pu⸗ 
niſhed. 


There can be no Doubt but that both by the Common Law, as alſo 2 Hal. Hif. 

by the ſeveral Statutes which enjoin the Levying of Hue and Cry, they F. & 04. 

who neglect to levy one, (whether Officers of Juſtice, or others) or 

who neglect to purſue it when rightly levied, are puniſhable by (a) In- (a) That ir 

dictment, and may be fined and impriſoned for ſuch Neglect. 8 — — the 
ences 


which may be inquired of and puniſhed in the Sheriff's Torn or Leet. Dali. Sheriff 394. 2 Bawk 
P. C. 6). | 


And now by the 8 Geor. cap. 16. it is enacted, © That every Con- 
| ſtable of the Hundred, and every Conſtable, Boſholder, Headbbrough, 

or Tythingman of any Town, Pariſh, Village, Hamlet, or Tything, 
within the Hundred, or the Franchiſes within the Preginct thereof, 
wherein the Robbery ſhall happen, as ſoon as the ſame ſhall come to 
his Knowledge, either by Notice from the Party or Parties robbed, or 
from any other Perſon or Perſons, to whom Notice ſhall be given 
thereof, purſuant to this or any other Statute, ſhall, with the utmoſt 
Expedition, make, and cauſe to be made, freſh Suit and Hue and Cry 
after the Felon or Felons by whom ſuch Robbery ſhall be committed; 
and if any Conſtable, Boſholder, Headborough, or Tythingman, ſhall 
offend in the Premiſſes, by refuſing or neglecting to make, or cauſe to 
be made, ſuch. freſh Suit and Hue and Cry, every ſuch Offender ſhall, 
© for every ſuch Refuſal or Neglect, forfeic 5 J. 
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(B) Of Raiſing Hue and Cry purſuant to the 


| ſeveral Statutes Which declare in what 


Manner the Hund!2ed ſhall be chargeable fo2 
Robberies, 


THE Levying of Hue and Cty is, as has been already obſerved, ID. 
enjoined by ſeveral Acts of Parliament, and to this Purpoſe it is 


7 enacted by (b) Heſtm. 1. cap. 9. That all be ready and apparel'd at (b) That tho 


+ the Summons of the Sheriff & a cry de pais, to purſue and arreſt ſome ima- 
© Felons, as well within Franchiſes as without; and if they do It not, er 


9 and be thereof Attaint, /e Roy prendrà a eux grevement, they are to be — e 
* indicted and fined for the Neglect. ed on, this 


| Statute, yet 
as appears even by this Statute, which, men of 


my Lord Coke ſays, that it was uſed long before, 
entorces Obedience to that which was founded on the ancient Laws of tho 


incroducing a new Law, 


Realm, 2 Inſt. 171. 
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— * * . 
1 2 rr ee 
— — — - — - * 
— 


CW. 


9 

' 

: 
" 
1. 
[f 
l 
: 
U 

1 
10 
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© By the Statute of 4 E. 1. de Officio Coronatoris, Hue and Cry ſhall 
be levied for all Murders, Burglaries, Men flain or in Peril to be ſlain, 
© as otherwhere is uſed in England ; and all ſhall follow the Hue and Steps 
© as near as they can ; and he that doth not, and is convict thereof, ſhall 
© be attached to be before the Juſtices in Eyre. | 

By the Statute of //inton, or 13 E. 1. cap. 1. it is Enacted, That 
© from thenceforth every Country ſhall be ſo well kept, that immediately 
upon Robberies and Felonies committed freſh Suit ſhall be made from 
© Town to 'Town, and from Country to Country. And cap. 2. of the 
ſaid Stature, If the Country will not anſwer for the Bodies of ſuch 
manner of Offenders, the Pain ſhall be ſuch, that every Country, that 


oa 


* 


the Robberies done, and alſo the Damages; ſo that the whole Hundred 
where the Robbery ſhall be done, with the Franchiſes being within the 
\ Precinct of the ſame Hundred, ſhall be anſwerable for the Robberies 
done : And if the Robbery be done within the Diviſion of two Hun- 
dreds, both the Hundreds, and the Franchiſes within them, ſhall be 
an{werable : And after that the Felony or Robbery is done, the Country 


Ga A a 6 2 Rm 


N Gags it ſhall behove them to 1 * for the Robbery or Offence, or elſe that 


that this Sta- © they will anſwer for the Bodies of the Offenders. 
ture expreſly 


gives Half a Year, and' not forty Days, as mentioned in an Edition of the Statutes then lately pub- 


liſhed ; but that the forty Days are given by the Stature 28 E. 3. cap. 11. 2 Inft. 569. — Bur in 
3 Lev. 3 20. it is ſaid, that upon Search of the Parliament Roll it appears that the Statute of Minton 
gives only forty Days to the Country, and that the Statute 28 E. 3. is but a Confirmation thereof; 
and accordingly it was adjudged, where the Plaintiff brought an Action on the Statute of Winton, and 
declared that he was robbed, and none of the Robbers taken within forty Days, according to the ſaid 
Statute; and with this the modern Precedents agree, as Raſt. Ent. 406. Co. Ent. 351. Herne 215. The. 
Brev. 141. 2 Sand. 576. 


(b) Thar this The (5) Statute of Vinton (c) gives the Action againſt the Hundred; 
2 5 but by ſubſequent Statutes, ſuch as 2) Eliz. cap. 13. 8 Georg. 2. cap. 16. 
5 Ike ſeveral Alterations and Additions have been made therein, which we ſhall 
of Jeofail conſider under the following Heads. 


extends to 

Actions brought thereupon, but is a Law made for the Peace of the Kingdom, and Advancement of 
Juſtice, Cro. Fac. 496. (c) And therefore the beſt Way for the Plaintiff ro conclude his Declaration 
is contra Formam Statuti, becauſe the Statute of Minton only gives the Action, Cro. Fac. 18 8. Telv. 
116. Noy 125. 1 Show. 94. 


1. What kind of Robbery it muſt be ſo as to make the 
Yundzed liable, and how far it is neceſſary that it be 
done on the Pighway, | 


3 Co. 6, ). It ſeems to be admitted, that no kind of Robbery will make the Hun- 
2 Salk. 614 dred liable, but that which is done openly, and with Force and Violence; 
(4) Where « and that therefore the (4) private ſtealing or taking any Thing from the 
Carrier's Son Party does not come within the Statutes which make the Hundred liable, 
—_—— fe becauſe the Hundred is'nor liable becauſe they did not prevent the Rob- 
rob him, bery, but becauſe they did not apprehend the Robbers, which in private 
Styl. 42. Felonies, and of which they had no Notice, it would be difficult, if not 
impoſhble, for them to do. b 
7 Co. 6. 4. Alſo it hath been adjudged, and is admitted in all the Books which 
Sendil's Caſe. ſpeak of this Matter, that a Robbery in a Houſe, whether it be by Day 


33 or by Night, does not make the Hundred liable: The Reaſons wherecf 


Co. Fac. 496. Are, that every Man's Houſe is in Law eſteemed his Caſtle, which he 


Cr. Elia. 153. himſelf is obliged to defend, and into which no Man can enter, to ſee 
I 51 _ what is doing there, without his Leave; alſo being done in a Houſe, the 
i 3 Inhabitants of the Hundred cannot be preſumed to have Notice of it, ſo 


as to be able to apprehend the Offenders. 


4 | Bur > 


is to wit, the People dwelling in the Country, ſhall be anſwerable for 


ſhall have no longer Space than (a) Half a Year, within which Half-Year 
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67 
But if a Perſon be aſſaulted in the Highway, and carried into a Houſe, 1 Sid. 263. 
and there robbed, it ſeems the Hundred ſhall be liable ; for otherwiſe the > vide 
_ 1 Salk. 618, 
Proviſion made by the Statute would be eluded. _ | e Ne 
Alſo it does not ſeem neceſſary that the Robbery ſhould be committed 5e. 159. 
in the Highway, nor alledged to have been ſo by the Plaintiff in his may be in & 
Declaration. private Way, 


| ; FI | —may be in 
a Coppice ; and in both Caſes the Hundred ſhall be chargeable. 2 Salk. 614. 


Therefore where upon the Statute of Hue and Cry the Plaintiff de- Carth. 71. 
clared, quod quædam Perſone iguotæ, Ec. apud quendam locum ex Anſtrali 3 Med. 258. 
. 5 5 F . -=Mil G . | P / . 2 1 £2 I Show. 609. 
arte cujuſdam Fanuz, vocat' Fair-Mile Gate, infra Parochiam, &c. vi 
7 1 | Comb. 150. 
armis aſſaulted him, and robbed him of ſo much Money, and there S. C. adjudg- 
being a Verdict for the Plaintiff, it was moved in Arreſt, that aprd gquen- ed between 
dam Locum might be meant of a Robbery committed in a Houſe, Garden, T and 


or Wood, for which the Hundred is not liable, being only obliged to de 


tants of th 
guard the Highways: But it was held, that the Declaration was good, Hundred of 


eſpecially after Verdict, becauſe it muſt be intended that this was given Tolſconh. 
in Evidence, otherwiſe the Plaintiff would have been nonſuited : Alſo 
the Court held, that without the Help of a Verdict, this Declaration had 
been good, and that it was not neceſſary for the Plaintiff to alledge, that 
the Robbery was committed on the Highway, more than that it was com- 


mitted by Day, and not by Night, and that all the antient Precedents 
were accordingly. 


2, On what Day oꝛ Time of the Day it muſt be committed, 


It hath been reſolved by three Judges againſt one, that a Robbery on n Zac. 496 
the Sabbath Day ſhould charge the Hundred, and that the Purſuing of Waite verſus 
Robbers who violate the Sabbath was ſo far from being a Profanation of The Hundred 
that Day, that it was a Work of Charity and Juſtice ; alſo that ſeveral of Stoke. 


| . ; \Y. > B 
Perſons, ſuch as Phyſicians, Chirurgeons, Midwives, Sc. were neceſſi- 8. * 
tated to travel on that Day, and it was but reaſonable that they ſhould ted. 


be protected in their Journey. 


But now by the 29 Car. 2. cap. J. par. 5. it is Enacted, © 'That if any 

Perſon or Perſons whatſoever, which ſhall (a) travel upon the Lord's (4) This Sta- 
Day, ſhall be then robbed, that no Hundred, or the Inhabitants thereof, es does not 
ſhall be charged with, or anſwerable for, any Robbery ſo committed; ee, 1 
but the Perſon or Perſons fo robbed ſhall be barred from bringing any ſons in the 
Action for the ſaid Robbery, any Law to the contrary notwithſtand- Country ri- 
ing. Nevertheleſs the Inhabitants of the Counties and Hundreds (after 2 33 
Notice of any ſuch Robbery to them or ſome of them given, or after — 8 Phy- 
Hue and Cry for the ſame to be brought, ) ſhall make or cauſe to be cians, Chi- 
made freſh Suit and Purſuit after the Offenders with Horſemen and rurgeons, 
Footmen, as by the 27 Elix is provided, upon Pain of forfeiting to the 4 * 
King's Majeſty, his Heirs and Succeſſors, as much Money as 3 


s Heir might ceſſity of 
have been recovered againſt the Hundred by the Party robbed, if this travelling on 


Law had not been made. | this Day. 

It is clearly agreed, that for a Robbery committed in the Night the 3 0. 6. b. 

Hundred is not chargeable, becauſe they cannot be preſumed to have Milborr's Ca 

Notice thereof, ſo as to be able to apprehend the Robbers. „ e. 
But yet it is not neceſſary that the Robbery ſhould be committed after 7 Co. 6. a. 

Sun-riſe, and before Sun- ſet, and that therefore if there be as much 4/pole'sCae. 

Day-light at the Time that a Man's Countenance might be diſcerned %% e, 196: 


. . And. # 
thereby, tho? it be before Sun-riſe or after Sun-ſet, the Hundred ſhall be - Leon. 5 
liable. | Savil $3, 


Alſo it is not neceſſary for the Plaintiff to alledge in his Declaration, Carb. 31. 


that the Robbery was committed in the Day-time, and not in the Night: 1 
| ä 
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3 Show. 60. But it ſeems, that if upon the Evidence it turns out to have been commit- 
S. P. «dwit- ted in the Night, he cannot have a Verdict. 


red. Alſo it hath been held, that if Robbers drive or oblige the Waggoner 
N to drive his Waggon from the Highway by Day, but do not rob or take 
aany Thing till Night, that yer this is a Robbery in the Day- time ſo as to 


charge the Hundred. 


z. dühat Pundzed ſhall be ſaid to be liable. 


; By the Statute of Minton it is Enacted, That if the Robbery be done 
(a)An Aion * within the Diviſion of two Hundreds, both the (a) Hundreds and the 


may bs © Franchiſes within them ſhall be anſwerable. 

brought a- 5 C i | 
gains the Inhabitants in Dimidio Hundredi de W. and this Half Hundred the Court will intend a Hun- 
dred of itſelf, eſpecially after Verdict; and that if it were ocherwiſe, it ſhould have been fo pleaded 
or given in Evidence; and that it is the ſame Thing as an Action brought againſt the Inha- 
bitants of the Hundred of V. commonly called the Half Hundred of W. Hob. 246. Conftable's Caſe. 
1 Brown 156. S. C. 


Hutton 125. If Robbers aſſault a Perſon with an Intent to rob him in one Hundred, 
Dean's Cale, and he eſcapes and flies into another, whither he is purſued by the Rob- 
* bers, and there robbed, the laſt Hundred ſhall be liable. | 
2 Salk. 614. 80 where by ſpecial Verdict jt was found, that the Plaintiff was tra- 
Fareſt. 157- yelling in the Highway in the Hundred of A. where he was ſet upon and 
nd Py = <a carried into the Hundred of B. and robbed in a Copſe in the Highway 
Hundred of Of this Hundred, and it was adjudged that the Hundred of B. ſhould be 
Baſingſtoke. liable, for that there the Robbery was committed, and not before. | 
1 <1 If one be taken in the Hundred of 4. and carried into the Hundred 
of B. into a Houſe there, viz. a Manſion-Houſe; and robbed, or taken 
in the Day-time in A. and carried to B. and there robbed in the Night, 
it is ſaid that there is no Remedy againſt either Hundred, theſe Caſes 
not being provided for by the Statute. | 75 
By the 2 Eliz. cap. 13. par. 2. reciting that the Inhabitants of Hun- 
dreds do not proſecute the Hue and Cry brought to them, becauſe thoſe 
Hundreds only are liable in which the Robberies have been committed, 
it is Enacted, That the Inhabitants and Reſiants of every or any ſuch 
_ © Hundred (with the Franchiſes within the Precinct thereof, ) wherein 
' © Negligence, Fault or Defect of Purſuit and freſh Suit after Hue and 
Cry made ſhall happen to be, ſhall anſwer and ſatisfy the one Moiety 
or Half of all and way ſuch Sum or Sums of Money and Damages, 
as ſhall be recovered or had againſt or of the ſaid Hundred, with the 
Franchiſes therein, in which any Robbery or Felony ſhall at any time 
hereafter be committed or done; and that the ſame Moiety ſhall and 
may be recovered by Action of Debt, Bill, Plaint, or Information in 
any of the Queen's Majeſty's Courts of Record at H#e/tminſter, by and 
in the Name of the Clerk of the Peace for the Time being, of or in 
every ſuch County within this Realm, where any ſuch Robbery and 
Recovery by the Party or Parties robbed ſhall be, without naming the 
Chriſtian Name or Surname of the ſaid Clerk of the Peace; which 
Moiety ſo recovered ſhall be to the only Uſe and Behoof of the Inha- 
bitants of the ſaid Hundred where any ſuch Robbery or Felony ſhall be 
© committed or done. | 55 
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. What Perſon is to bzing the Action, and make Oath 
| | of the Robberp. | 


If a Servant be robbed, in the Abſence of his Maſter, of his Maſter's Cr Car. 3j. 


Money, it is clear that the Maſter may maintain an Action for it againſt Raymond ver. 


the Hundred; but then the Servant muſt make Oath that he knew not 


Hundred of 
Oking, ad- 


any of the Robbers, judged. 


Cro. Car, I 36. 
S. P. adjudged, and that the Servant was the proper Perſon to make the Oath. Styl. 156. S. P. fs | 


* mitted. Latch 127. S. P. and that the Maſter or Servant may bring the Action. — Bur the Oath mult 


be by the Servant, when robbed in the Abſence of his Maſter. Cro. Eliz. 142. Green's Cale, adjudged. 


1 Leon. 323. S. C. adjudged. — For the Starute of 27 Eliz. cap. 13. which requires that the Party 


x robbed ſhall make Oath within twenty Days next before the Action brought, that he knew not the 


Robbers, c. wos made, 1, That the Perſon robbed ſhould enter into a Recognizance to profe- 
cute the Robbers, if he knew them, or any of them. zh, That the Hundred might be excuſed 
upon the Conviction of ſuch Perſon or Perſons. 3d/y, To prevent a Robbery by Fraud. 3 A7od. 288. 
— For if the Robbery be by Combination, the Party cannot recover. 1 Show. 94. 


- Alſo the Servant being robbed in his Maſter's Abſence, may himſelf 2 Sat 61; ;. 


maintain an Action againſt the Hundred, and may (4) declare that he 4 Me. 305. 


> was robbed of his Maſter's Money, yet ſhall he recover; for the Servant 


was poſſ.fſed ut de Bonis ſuis propriis, Sc. And tho' the Jury find that he % 205 


% 


C. Combs 
| we verſus The 
is poſſeſſed vt de Bonis propriis againſt all, and in reſpect of all, but him Id of 
that hath the very Right. 22 8.0. 
| : a 2 . 45. 
The ſame Law if a Carrier be robbed. (a) Where a Carrier being robbed declared of Goods and 
Chatrels taken out of his Poſſethon ; and for Want of alledging that be*had a Property in them, «d- 
judged that as to thoſe Goods he could not recover. 2 Sand. 379. Pinkney verius The Inbabitants of 


Ee Hundred in Com' Rotel. 


The Servant being robbed, may bring an Action againſt the Hundred: 1 Brown 1 55. 
And tho' the Jury find that Part of the Things belonged to the Maſter, Ae 289. 


and Part to the Servant, yet ſhall he recover for the whole. * 
If a Servant be robbed in the Preſence of the Maſter, the Maſter muſt 2 ga, 613. 
ſue; and the Oath of the Maſter is ſufficient. per Cur. 


By ſpecial Verdict it was found, that the Plaintiff ſent his Scrvant to (4,44. ; 4 
Smithfield Market with fat Cattle, where he ſold them for 108 J. and 2 Fall. 613. 
ſealed up 1064. in four Bags, and delivered them to F. S. a Quaker, 1 Show. 94. 
who travelled with him towards home, and they were both robbed ; TOO $93 

SN . 2 ſheomb 
that the Servant made Oath of the Robbery, according to the Statute; ye, 7 
but that the Quaker refuſed to be ſworn ; and in Action brought by the Hunared 4 
Maſter it was held, that as to the 40 s. taken from the Servant, he ſhould Eborr. 
recover; but that as to the 106 J. taken from the Quaker, he could not, 
for Want of an Oath according to the Statute ; and that the Oath being 
enjoined meerly for the Benefit of the Hundreds, who were opprefſed by 
pretended Robberies, the Court could not depart from the expreſs Words 
of the Statute. | x - 

But it ſeems, the Servant who delivered the 106 J. to the Quaker, and Carth. 146. 
was preſent at the Robbery, might maintain the Action in his own Name #7 2. C. J. 
for all the Money; and that his own Oath would be ſuffic.ent; and that 3 
he might declare upon the taking away the Money from the Quaker as to have been 
his Servant, who, in Truth, was ſo for this Time. done accord- 

ff | ing t 
Chief Juſtice's advice: bur in 3 Med. 288 9. tho' the 8. P. is admitted, yet it is ſaid that e 
have been done, becauſe the Year was expired within which the Action muſt be brought. 


One Jones, and his Wife and Servant, travelling together, were all Carth 146. 
robbed of his Money, and Jones alone brought the Action for the whole 7-7" verſus 


Money againſt the Hundred, as well for what was taken from his Wife 3 9 


and Servant as from his own Perſon, and he alone, without his Wife or cited. L 


Servant, made Oath of the Robbery ; all which Matter being found on 
Vol.\III, : 1 a ſpe- 


* TH 
a * 


7⁰ | "Hue and Cry, 


Carth. 147. 


i as. — 


a ſpecial Verdict, it was adjudged, that his Oath alone was ſufficient 
within the Intent of the Statute; and altho' it was further found, that 
the Servant of Jones, who was robbed with his Maſter, knew one of the 
Robbers, whoſe Name was Lenoe, yet Jones had his Judgment. 

So where one Bird, a Laceman of Colliton in Devonſhire, in coming to 


Bird verſus | onden with his Servant, they left the uſual great Road between Brent- 


Hundred' of 


| Offulſtrue, ford and Hammerſmith, and rode thro' a By-Lane near Serjeant Aſaynard's 


cited. Houſe, to avoid the Duſt, and in that Lane the Servant was robbed, in 
the Preſence of his Maſter, of a Box of Lace which was behind him on 
the Back of the Horſe, to the Value of 12007. and Bird the Maſter 
alone made Oath of the Robbery, and brought the Action ; and by the 
Opinion of the C. J. Holt the Oath of the Maſter was ſufficient, becauſe 
being preſent, the Goods were in his Poſſeſſion; for the Poſſeſſion of the 
Servant in the Preſence of his Maſter, is the Maſter's Poſſeſſion; and in 
this Caſe Bird recovercd 10001. and had Execution. 

Dyer 3709.4 If A. and B. travelling together are robbed of a Sum of Money, to 


"I" which they are both jointly intitled, they may both join in an Action 


againſt the Hundred; ſecus if they had ſeparate and diſtin Intereſts. 


a 5. Of the Notice to be given of the Robberp. 


By the 27 Eig. cap. 13. par. 11. it is Enacted, That no Perſon or 
Perſons that ſhall happen to be robbed ſhall have or maintain any 
Action, or rake any Benefit of the Statutes which make the Hundred 
liable, except the ſame Perſon and Perſons ſo robbed ſhall, with as 
much convenient Speed as may be, give Notice and Intelligence of the 
ſaid Felony or Robbery ſo committed unto ſome of the Inhabitants cf 
© ſome Town, Village, or Hamlet, near unto the Place where any ſuch 
© Robbery ſhall be commitred.” 


In the Conſtruction of this Clauſe of the Statute it hath been 
holden, | 


Cre. Fac. 615. That if a Perſon be robbed in a Highway u Diviſis Hundredorum, he 


Fofter verſus need not give Notice to the Inhabitants of each Hundred, but Notice to 


7 be Hundreds either of them is ſufficient. 
of Speckor 


and Iſleworth, adjudged. 


„„ 


* 


Cro. Car. 41, That alledging Notice to have been given at a Village near to where 
—_ the Robbery was committed is ſufficient, tho? ſuch Village happens to be 
. * in a different (a) County; for that Strangers are not obliged to take 
Hundred, Notice of the Diviſion of Counties. | 

Cro. Car. 379. 
8 That tho' it be the beſt Courſe to alledge, that Notice was given at 


adjudged, the Place where the Robbery was committed, or at ſome Village near 
the Place, yet that Notice near the Hundred, or near the Diviſion of the 
Hundreds where the Robbery was committed, is ſufficient ; and that ths . 
ſhall not be intended the moſt remote Part of the Hundred, eſpecially 
after a Verdict. | 
1 Show. gg, If ſeveral Perſons are in Company at the Time of the Robbery, it is 
ſaid, that Notice given by any one of them is ſufficient. | 
March 11, It hath been reſolved, that tho' the Notice given be five Miles from 
Sir Fobu the Place where the Robbery was committed, that it is ſufficient ; the 
_— Reaſon whereof is, becauſe that the Party, who is a Stranger to the 
; Country, cannot have Conuzance of the neareſt Place or Town. 
() March 11. Alſo if the Party robbed give Notice with- as much convenient Speed 
4" — as may be, tho' he be otherwiſe remiſs in (4) not purſuing the Robbers, 
n or refuſes to lend his Horſe for that Purpoſe, yet ſhall he not loſe his 
_ Action for-this, nor the Hundred be excuſed. | | 


I | | And 
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And now by the 8 Georg. 2. cap. 16. it is further Enacted, © That no 
© Perſon ſhall have or maintain any Action againſt any Hundred, or take 


© any Benefit by Virtue of the Statutes of Minton or 27 Eliz. or either of 


them, unleſs he, ſhe, or they ſhall, over and beſides the Notice already 
required by the laſt of the above-mentioned Statutes to be given of any 
© Robbery, with as much convenient Speed as may be, after any Rob- 


© bery on him, her, or them committed, give Notice thereof to one of 


© the Conſtables of the Hundred, or to fome Conſtable, Borſholder, 
* Headborough, or Tithingman of ſome Town, Pariſh, Village, Hamlet, 
© or Tithing, near unto the Place wherein ſuch Robbery ſhall happen, 
© or ſhall leave Notice in Writing of ſuch Robbery at the Dwelling- 
© Houſe of ſuch Conſtable, Ec. deſcribing in ſuch Notice to be given or 
© left as aforeſaid, ſo far as the Nature and Circumſtances of the Caſe 
© will admit, the Felon or Felons, and the Time and Place of the Rob- 
© bery, and alſo ſhall, within the Space of twenty Days next after the 
© Robbery committed, cauſe publick Notice to be given thereof in the Lon- 
© don Gazette, therein likewiſe deſcribing, fo far as the Nature and Cir- 
© cumſtances of the Caſe will admit, the Felon or Felons, and the Time 
© and Place of ſuch Robbery, together with the Goods and Effects, 
© whereof he, ſhe, or they was or were robbed.” 


6, (here the Party muſt give Bond foz Payment of 
Coſts, in caſe he does not pzevail. 


To this Purpoſe by the 8 Georg. 2. cap. 16. it is Enacted, © That be- 
fore any Action commenced the Party ſhall go before the chief Clerk, 
or Secondary, or the Filazer of the County wherein ſuch Robbery 
ſhall happen, or the Clerk of the Pleas of that Court wherein ſuch 
Action is intended to be brought, or their reſpective Deputics, or 
before the Sheriff of the County wherein the Robbery ſhall happen, 
and enter into a Bond to the High Conſtable or High Conſtables of the 
Hundred in which the Robbery hall be committed, in the penal Sum 
of 1001. with two ſufficient Sureties to be approved of by ſuch chief 


Deputies, or the Sheriff of the ſaid County, with Condition for 
ſecuring to ſuch High Conſtable or High Conſtables ( who are hereby 
impowered and required to enter or cauſe to be entered an Appearance, 
and alſo to defend ſuch Action,) the due Payment of his or their 
Coſts, after the ſame ſhall be taxed by the proper Officer, in caſe that 
he, ſhe, or they (the Plaintiff or Plaintiffs in ſuch Action) ſhall happen 
to be nonſuited, or ſhall diſcontinue his, her, or their Action, or in 
caſe that Judgment ſhall be given againſt ſuch Flaintiff or Plaintiffs on 
Demurrer, or that a Verdict ſhall be given againſt him, her, or them. 

And it is further Enacted by the ſaid Statute, © That when any ſuch 
Bond as abovementioned ſhall be entered into before the ſaid Sheriff, 


Clerk or Secondary in the Court of King's Bench, or his or their De- 
puty, or to the Filazer of that County wherein ſuch Robbery ſhall be 
committed, or his Deputy; in caſe the Action be intended to be 
brought in the Court of Common Pleas; or if in the Court of Exche- 
quer, to the Clerk of the Pleas, or his Deputy; which Certificate ſhall 
be delivered by the Party or Parties robbed to the ſaid chief Clerk or 
Secondary, or his or their Deputy, or to ſuch Filazer, or his Deputy, 
before any Proceſs ſhall. iſſue for the Commencement of ſuch Suit as 
aforeſaid ; and ſuch chief Clerk, Secondary, Filazer, or Clerk of the 
Pleas, or their reſpective Deputies, or the ſaid Sheriff, ſhall not take 


any greater Fee or Reward for making ſuch Bond than five Shillings 
| over 


Clerk, Secondary, Filazer, or Clerk of the Pleas, or their reſpective 


ſuch Sheriff ſhall immediately certify the ſame in Writing to the chief 
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over and above the Stamp-Duties, nor ſhall any Sheriff take any greater 
Fee or Reward for making, nor ſhall any ſuch chief Clerk, Secondary, 
Filazer, or Clerk of the Pleas, or their reſpective Deputies, take any 
greater Fee or Reward for receiving and filing ſuch Certificate, than 
Two Shillings and Sixpence ; and ſuch chief Clerk, Secondary, Filazer, 
or Clerk of the Pleas, or their reſpective Deputies, and Sheriff, as 
aforeſaid, are hereby required to deliver over gratis (upon reaſonable 
Requeſt made for that Purpoſe) all and every ſuch Bonds to be by 
them reſpectively taken purſuant to this preſent Act, to the High 


Conſtable or High Conſtables to whoſe Uſe the ſame ſhall be raken as 
© aforeſaid.” | 


„„ oo WW 9 OT OS 


7. Ok the Oath to be taken of the Robbery,” and befoze 
whom the ſame muſt be. 


By the 27 Eliz. cap. 13. par. 11. it is Enacted, © That the Party 
robbed ſhall not have any Action except he or they ſhall firſt, within 
twenty Days next before ſuch Action to be brought, be examined upon 
his or their corporal Oath, to be taken before ſome Juſtice of the 
Peace of the County where the Robbery was committed, inhabiting 
within the ſaid Hundred where the Robbery was committed, or near 
unto the ſame, whether he or they do know the Parties that commit- 
ted the ſaid Robbery, or any of them ; and if, upon Examination, it 
be confeſſed that he or they do know the Parties that committed the 
{aid Robbery, or any of them, that then he or they ſo confeſſing ſhall, 
before the ſaid Action be commenced or brought, enter into ſufficient 
Bond by Recognizance before the ſaid Juſtice before whom the ſaid 
Examination is had, effectually to proſecute the ſame Perſon and Per- 
© ſons ſo known to have committed the ſaid Robbery, by Indictment or 

© otherwiſe, according to the due Courſe of the Laws of this Realm.” 
In the Conſtruction of this Clauſe of the Statute the following 

Points have been holden, 

March 11. That if the Party does not know the Robbers at the Time of the 
Robbery committed, tho' he happens to know them afterwards, it is not 


ma MS @. OH: 0:9 


0 


material. | | 
Ny 21. It was holden by three Judges againſt one, that the Party's ſwearing 
2 that he did not know the Robbers, without adding, nor any of them, is 


; Lev. 328. not ſufficient ; becauſe not purſuant to the Statute, and becauſe on ſuch 


S. P. by F. equivocal Oath the Party cannot be puniſhed for Perjury. 
Poevel verſus 


F. Rckesby, who held, that if a Perſon ſwears that he was robbed by four Perſons unknown to him, all 
the four muſt be uuknown to him. | 


Jones 239. [t hath been adjudged, that the Oath may be taken before a Juſtice 
1 of the County, tho' not in the County at the Time of adminiſtering it; 
Benburſt as where a Robbery was committed in Berks, and a Juſtice of that 
County reſiding in London, the Party was ſworn before him according 

to the Statute in London, and it was held ſufficient; for the Juſtice acts 

(a) And as Only as (a) a minitterial Officer, and as appointed by the Statute, and 


his Office not in a judicial Capacity as a Juſtice of the Peace. 
herein 1s | 


purely miniſterial, it is ſaid, that if he refuſes to take the Oath or Examination of the Party, an 
Action on the Caſe will lie againſt him. 1 Leon. 323. 


Vide : Sid. 45- If in an Action on the Statute of Hue and Cry it be alledged, that 
the Oath was taken before a Juſtice of Peace of Torkſhire, this will be 
ſufficient, altho* objected, that there is no ſuch Juſtice ; becauſe that in 
every Riding they have ſeveral Commiſſions. 


I 8. At 
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s. Ar what Time the Action is to be brought. 


By the 2) Eliz. cap. 13. par. 9. it is enacted, That no Perſon or 
Perſons robbed ſhall take Advantage of the Statutes, to charge any 
Hundred where any ſuch Robbery ſhall be committed, except he or 
they ſo robbed ſhall commence his or their Suit or Action within one 
Year next after ſuch Robbery committed. | 

In the Conſtruction whereof it hath been holden : 

That if a Perſon be robbed the gth of Ob. 13 Fas. and fo laid, and Hob 139,140. 
the Teſte cf the Wr:t be the gth of OH. 14 Fac. that this is not pur- 255 N 
ſuant to the Statute; and that in this Achon, which is Penal againſt . Bessel. 
the Hundred, there is no Reaſon to exclude the Day on which the 156. S. C. 
Fact was done, nor to make ſuch Conſtruction as is done in Pro- Nerz ver 
tections and the Inrolment of Deeds, which have always received a e ef 
benign Interpretation. | 8 

In an Action on the Statute of Hue and Cry, the Plaintiff made Oath 1 Sid. 139. 
according to the Statute, and within twenty Days brought a Writ, and 1 K 45. 
becauſe it was vicious, let it fall; and after the twenty Days took out 97 11g if 
a new one, without making any Oath a-new, or entering any Conti- 1 of 
nuances between the ſaid Writ and that; and the Court held clearly, Stafford. 
that the fecond Writ was not brought according to the Statute ; for ſo 
they ſaid, that Proviſion in the Statute would be to no Manner of 
Purpoſe. 

An Action was brought by the Maſter, on the Statute of //7n:ton, for a 3 Lev: 347- 
Robbery committed on his Servant, in which he declared of an Aſſault Beavecreſt 
and Battery done to himſelf, (tho* then 50 Miles from the Place,) alſo ew 5 
that he made Oath that he did not know any of the Perſons ; the Iſſue 


ham and 
was entred of Record, and the Jury appeared at the Bar ready to try Stone. 


G- a && A 


it; but being for other Buſineis adjourned to another Day, the Plaintiff 


obſerving his Miſtake moved to amend, by declaring of a Robbery on 
his Servant, Ec. and it appearing that the Year in which the Action muſt 
be brought was expired, and conſequently the Action muſt be loſt if nor 


allowed, the Court, after long Debate and Conſideration of former Pre- 
cedents, admitted him to amend. 


9. What Evidence will maintain the Action; and therein 
of the Witneſſes foz and againſt it. 


It ſeems that from the Neceſſity of the Caſe, the Party himſelf that 2 Leon. 12 
was robbed is to be admitted as a Witneſs, but then his Teſtimony muſt 
be corroborated by collateral Proof and Circumſtances, and ſuch as may 


induce a Jury to believe that a Robbery was actually committed, that 


the Party loſt what he declared for. 


But it was held, that in an Action againſt the Hundred, no Inhabi- 1 Vert. 357. 

tant of the Hundred could be a Witneſs, becauſe he was concerned in ,- 

Intereſt. ; . 
But now by the 8 Geor. 2. cap. 16. reciting, that by the Laws then in 

being, the Perſon or Perſons robbed may be admitted, in any Action to 

be brought againſt the Hundred, as a Witneſs to prove the Robbery, and 


the Money, Goods or Effects whereof he, ſhe, or they, was or were 


robbed; and yet no Perſon inhabiting within the ſaid Hundred, can be 
admitred as a Wirneſs for or on Behalf of the ſaid Hundred, by reaſon 


of the Intereſt he or ſhe may have in the Conſequences of the ſaid Ac- 
Vol. III. U tion, 
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tion, which is commonly very inconſiderable; therefore it is enacted, 
© That in any Action already brought, or to be brought, againſt any 
© Hundred, any Perſon inhabiting within the ſaid Hundred, or any 
© Franchiſe thereof, ſhall be admitted as Witneſs for or on Behalf of the 


aid Hundred, in the ſame Manner as if he or ſhe were not an Inhabi- 


2 Inſt. 569. 


3 Lev. 320. 


Dyer 570. 4. 
7 Co. 7. 
1 Sid. 11. 


1 Vent. 118, 
325. 

Raym. 221. 
2 Lev. 4. S. C. 
Metbhevin 
ver. Hundred 
of Thſie- 
cvortb. 


1 Vent. 118. 


© tant thereof, but reſided in any other Hundred whatſoever. 


10. What ſhall excuſe the Pundzed; and therein of appze- 
hending the Robbers, 


By the Statutes of II inton 13 H. 1. cap. 1. 28 E. 3. cap. 11. the 
Robbers muſt be taken within forty Days after the Robbery committed; 
alſo by the ſaid Laws it was neceſſary that all the Robbers ſhould be 
taken, to excuſe the Hundred. 

But now as to this latter Matter, by the 2) Eliz. cap. 13. par. 8. it is 
enacted, * That where any Robbery is, or ſhall be hereafter committed 
© by two, or a greater Number of Malefactors, and that it happen any 
one of the ſaid Offenders to be apprehended by Purſuit, to be made ac- 
cording to the ſaid former mentioned Laws and Statutes, or according 
to this Act, that then, and in ſuch Caſe, no Hundred or Franchiſe 
ſhall in any wiſe incur or fall into the Penalty, Loſs or Forfeiture 
mentioned either in this preſent Act, or in any the ſaid former Sta- 
tutes, altho* the Reſidue of the ſaid Malefactors ſhall happen to eſcape 
and not be apprehended, any Thing in this Statute, or in the ſaid 
© former Statutes, to the contrary notwithſtanding. 

If a Robbery be committed, and Hue and Cry made, and afterwards, 
within the forty Days, an Inbabitant of the Hundred finds one of the 
Robbers in the Preſence of a Juſtice of the Peace, who charges him with 
the Robbery, and the Juſtice promiſes that he ſhall appear and be forth- 
coming, this is a Taking within the Statute ; for being in the Preſence of 
the Juſtice, it muſt be underſtood thar he was in his Cuſtody and Power, 
and therefore not neceſſary to lay hold on him. 

If Hue and Cry be made towards one Part of the County, and an 


. , 0.0: 


8 9. per Hale Inhabitant of the Hundred apprehends one of the Robbers within ano 
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ther, this is a Taking within the Statute. | 
By the 8 Georg. 2. cap. 16. it is enacted, * That no Hundred, or Fran- 
© chiſe therein, ſhall be chargeable, by Virtue of any of the Statutes, if 
© any one or more of the Felons, by whom ſuch Robbery ſhall be com- 
© mitted, be apprehended within the Space of forty Days next after pub- 
© lick Notice given in the London Gazette, as by the Statute is provided. 
And by the ſaid Statute 8 Ceor. 2. to the Intent that Hue and Cry. 
may be made with more Diligence and Effect, and other Perſons incou- 
raged to take ſuch Felon or Felons, it is enacted, That any Perſon or 
© Perſons, who ſhall apprehend ſuch Felon or Felons within the Time 
© herein before limited for that Purpoſe, whereby the Hundred hath 
© been actually indemnified or diſcharged from any ſuch Action as afore- 
© ſaid, ſhall, upon due Proof thereof, upon Oath made before two 
© Tuſtices of the Peace, (which Oath the ſaid Juſtices are hereby alſo 
© jimpowered and required to adminiſter,) be intitled to the Reward of 
101. which Sum ſhall be raiſed upon the Hundred by a Taxation and 
Aſſeſſment, to be made, and to be levied, and collected in the ſame 
Manner as the other Sums of Money, by this preſent Act appointed to 
be raiſed upon the Hundred, are directed to be aſſeſſed, levied and 
collected; and ſuch Sum of 107. which ſha!l be fo rated, aſſeſſed, le- 
vied and collected as aforeſaid, ſhall be paid unto ſuch two Juſtices of 
the Peace, within ten Days next after the ſame ſhall be ſo levied and 
collected, to the Uſe of the Perſon or Perſons who ſhall be thereunto 
intitled, as a Reward for having ſo apprehended ſuch Felon or Felons 
| 2 | as 


Hue and Cry. 


75 


as aforeſaid ; and ſuch Juſtices ſhall, upon reaſonable Requeſt made for 
that Purpoſe, pay over and deliver the ſaid Sum to ſuch Perſon or 
Perſons 2 in ſuch Shares and Proportions as the ſaid Juſtices 
all think reaſonable ; Provided always, that ſuch Perſon or Perſons ſo 
intitled to ſuch Reward, ſhall not thereby be rendered uncapable to be 
a Witneſs in any ſuch Action. 


1 


11. Dow the Money is to be levied, and each Hundꝛedo: 
to contribute to the Charges. 


By the 27 Fliz. cap. 13 par. 14. reciting, that altho' the whole Hun- 
dred, where Robberies and Felonies are committed, with the Liberties 
within the Precinct thereof, are charged by the former Statutes with the 
anſwering to the Party robbed his Damages; yet nevertheleſs the Reco- 
very and Execution, by and for the Party or Parties robbed, is had a- 
gainſt one or a very few Perſons of the ſaid Inhabitants, and he and 
they ſo charged have not heretofore had any Means or Ways to have 
any Contribution of or from the Reſidue of the ſaid Hundred where the 
ſaid Robbery is committed, to the great Impoveriſhment of them againſt 
whom ſuch Recovery or Execution is had; _ | 
Par. 5. of the ſaid Statute it is enacted, © That after Execution of 
Damages by the Party or Parties ſo robbed had, it ſhall and may be 
lawful (upon Complaint made by the Party or Parties fo charged) to 
and for two Juſtices of the Peace (whereof one to be of the Qnorum) 
of the ſame County, inhabiting within the ſaid Hundred, or near unto 
the ſame where any ſuch Execution ſhall be had, to Aﬀeſs and Tax 


every the Towns, Pariſhes, Villages and Hamlets, as well of the ſaid 
Hundred where any ſuch Robbery ſhall be committed, as of the Liber- 
ties within the ſaid Hundred, to and towards an equal Contribution, 
to be had and made for the Relief of the Inhabitant or Inhabitants, a- 
gainſt whom the Party or Parties robbed before that Time had his or 
their Execution ; and that after ſuch Taxation made, the Conſtables, 
or Conſtable, Headboroughs, or Headborough, of every ſuch Town, 
Pariſh, Village and Hamlet, ſhall, by Virtue of this preſent Act, have 
full Power and Authority, within their ſeveral Limits, rateably and 
proportionably, to tax and aſſeſs, according to their Abilities, every 
Inhabitant and Dweller in every ſuch Town, Pariſh, Village oy 
Hamlet, for and towards the Payment of ſuch Taxation and Aſſeſſ- 
ment, as ſhall be ſo made upon every ſuch Town, Pariſh, Village and 
Hamlet, for and towards the Payment of ſuch Taxation and Aſſeſſinent 
as ſhall be ſo made upon every ſuch Town, Pariſh, Village and Hamlet, 
as aforeſaid, by the ſaid Juſtices: And that if any Inhabitant of any 
ſuch Town, Pariſh, Village or Hamlet, ſhall obſtinately refuſe and 
deny to pay the ſaid Taxation and Aſſeſſment, ſo by the ſaid Con- 
ſtables, Conſtable, Headboroughs, or Headborough, taxed and aſſeſſed; 
that then it ſhall and may te lawful to and for the ſaid Conſtables and 
Headboroughs, and every of them, within their ſeveral Limits and 
JuriſdiEtions, to diſtrain all and every Perſon and Perſons ſo refuſin 
and denying, by his and their Goods and Chattels, and the ſame Diſtreks 
to ſell, and the Money thereof coming to retain to the Uſe aforeſaid ; 
and if the Goods or Chattels ſo diſtrained and ſold ſhall be of more 
Value than the ſaid Taxation ſhall come unto, that then the Reſidue of 
the ſaid Money over and above the ſaid Taxation ſhall be delivered 
unto the ſaid Perſon or Perſons ſo diſtrained. 
And it is further enacted, par. 6. That all and every the ſaid Con- 
ſtables and Headboroughs, after that they have within their ſeveral 
| Limits 
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Limits and Juriſdictions levied and collected their ſaid Rates and 
sums of Money ſo taxed, ſhall, within ten Days after ſuch Collection, 
pay and deliver the ſame over unto the ſaid Juſtices of Peace, or one 
of them, to the Uſe and Behoof of the ſaid Inhabitant or Inhabitants, 
for whom ſuch Rate, Taxation and Aſſeſſment ſhall be had or made as 
aforeſaid ; which Money ſo paid ſhall by the Juſtices, or Juſtice, ſo 
receiving the ſame, be delivered over (upon Requeſt made) unto the 
ſaid Inhabitant or Inhabitants, to whoſe Uſe the ſame was collected. 
And it is further enacted, par. 7. * That the like Taxation, Aſſeſſ. 
ment, Levying by Diſtreſs and Payment as aforeſaid, ſhall be had and 
done within every Hundred where Default or Negligence of Purſuit ; 
and freſh Suit ſhall be for and to the Benefit of all and every Inhabi- 
tant and Inhabitants of the ſame Hundred where ſuch Default ſhall be, 
that ſhall ar any Time hereafter, by Virtue of this preſent Act, have 
any Damages or Money levied of them, for or to the Payment of the 
one Moiety, or Half of the Money, recovered againſt the ſaid Hun- 
© dred where any Robbery ſhall be committed. | 

It hath been adjudged, that a Perſon occupying Lands in an Hun— 
dred, altho* he hath no Houſe nor Dwelling there, is an Inhabitant 
within the Meaning of the Statute, for that otherwiſe the Statute might 
be eluded. | | 

It is ſaid, that a Perſon, tho* not an Inhabitant at the Time of the 
Robbery committed, but becoming one before the Judgment, ſhall con- 
tribute to the Charges. | 

And now for the more equal Rating and Levying the Money, for 
which the Hundreds are chargeable, by the 8 Geor. 2. cap. 16. it is enact- 
ed; * That no Proceſs for Appearance in any Action to be brought upon 
© the ſaid Statutes, or either of them, againſt any Hundred, ſhall be 
© ſerved on any Inhabitant thereof, ſave only upon the High Conſtable, 

or High Conſtables of the Hundred wherein the Robbery ſhall happen, 
who is and are hereby required to cauſe publick Notice thereof to be 
given in one of the principal Market-Towns within ſuch Hundred, on 
the next Market-Day, after he or they ſhall be ſerved with ſuch Pro- 
ceſs; or if there ſhall happen to be no Market-'Town within ſuch Hun- 
dred, then in ſome Pariſh Church within the Hundred, immediately 
after Divine Service, on the Sunday next after his or their being ſerved 
with ſuch Proceſs; and he or they is and are alſo impowered and re- 
quired to enter, or cauſe to be entered, an Appearance in the ſaid Ac- 
tion, and allo to defend the ſame for and on Behalf of the Inhabitants 
of the ſaid Hundred, as he or they ſhall be adviſed; and in caſe the 
Plaintiff or Plaintiffs in ſuch Action ſhall recover and obtain Judgment 
therein, that then no Proceſs of Execution ſhall be ſerved on any par- 
ticular Inhabitant or Inhabirants of the ſaid Hundred, or any Franchiſe 
within the Precinct thereof, nor on the ſaid High Conſtable, or High 
Conſtables ; but the Sheriff, or his Officer, ſhall, upon the Receipt of any 
Writ or Writs of Execution to him directed, in Purſuance of the ſaid 
Judgment, (inſtead of ſerving the ſaid Writ or Writs on any Inhabitant 
or Inhabitants) cauſe the ſame to be produced, and ſhewn gratis, unto 
two Juſtices of the Peace of the County, Riding or Diviſion, (whereof 
one to be of the rum) and reſiding within the ſaid Hundred, or near 
unto the ſame, who ſhall thereupon,” with all convenient Speed, cauſe 
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© lected in ſuch Manner as is preſcribed in and by the Statute 27 Elia. 
© in which Taxation and Aſſeſſinent there ſhall be provided for and in- 
* cluded, over and above what the Coſts and Damages, recovered by the 
© Plaintiff or Plaintiffs in ſuch Action, ſhall amount to, all ſuch juſt and 
* neceſſary Expences, which any High Conſtable; or High Conſtables of 
C | 
* any ſuch Action as aforeſaid, Claim being made thereto by ſuch High 
2 Conſtable, 


ſuch Taxation and Aſſeſſment to be made, and to be levied and col- © 


any Hundred, hath, or have beeng or ſhall be at, in having defended 4 
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Conſtable, or High Conſtables, before the ſaid Juſtices, upon due No- 
tice being given to him or them by the ſaid Juſtices for that Purpoſe; 
and the Sums of Money fo to be levied and collected ſhall be paid over 
and delivered, (by ſuch Officer or Officers as by the faid Statute 27 Flix. 
are to levy and collect the ſame, within ten Days after ſuch Collection, 
to the Sheriff of the County wherein the Robbery ſhall happen, to the 
Uſe and Behoof of the Plaintiff or Plaintiffs in ſuch Action, for ſo 
much as the Coſts and Damages by him, her, or them recovered ſhall 
amount to, and to the Uſe and Behoof of the ſaid High Conſtable or 
High Conſtables, for ſo much as his or their Expences in defending the 
ſaid Action ſhall amount to, of which the ſaid High Conſtable or High 
Conſtables ſhall give in an Account, and make due Proof upon Oath, 
to the Satisfaction of the ſaid Juſtices, before any ſuch Taxation and 
Aſſeſſment ſhall be made for the Reimburſing ſuch High Conſtable or 
High Conſtables, (which Oath the ſaid Juſtices are hereby impowered 
and required to adminiſter, ) and ſhall in ſuch Expences have no further 
Allowance toward paying an Attorney to defend the ſaid Action, than 
what ſuch Attorney's Bill (hall be taxed at by the proper Officer of that 
Court where ſuch Action, ſhall be brought, which the ſaid High 
Conſtable or High Conſtables ſhall caufe to be taxed for that Purpoſe. 


And it is further Enacted by the ſaid Statute, © 'T hat the Sum or Sums 


of Money which ſhall be paid over and delivered to the Sheriff of the 
County, as herein before mentioned, ſhall (upon reaſonable Requeſt 
made) be by him paid and delivered over to the ſeveral Parties who 
ſhall be intitled to receive the ſame, without any Deduction, Fee, or 
Reward whatſoever. 
And that ſufficient Time may not be wanting for ſuch Taxation and 
Aſſeſſment to be duly made, and for the Money to be collected and levied 
thereupon, after ſuch Writ or Writs of Execution ſhall be ſhewn to ſuch 
Juſtices, and before the Sheriff ſhall be obliged to make a Return thereof, 
it is Enacted, © That no Sheriff ſhall be called upon or required to make 
© any Return to any ſuch Writ or Writs of Execution, as ſhall iſſue or 
be made out upon any Judgment which ſhall be recovered in any 
Action brought againſt any Hundred by virtue of the above-mentioned 
Statutes, or either of them, until after the Expiration of ſixty Days 
next after the Day whereupon ſuch Writ or Writs ſhall be delivered to 
the ſaid Sheriff, who is hereby required to indorſe on the Back thereof 
the Day on which he received the ſame. 
And whereas it is reaſonable that the ſaid High Conſtable or High 
Conſtab les ſhould be indemnified as to all Charges, which he or they ſhall 
neceſſarily expend in defending any Suit in Purſuance of this preſent Act, 
and that Proviſion ſhould be made for Reimburſing him or them not only 
of ſuch Expences as ſhall be over and above the taxed Coſts, to be paid 
by rhe Flaintiff or Plaintiffs, in caſe of a Nonſuit, Diſcontinuance, or 
Judgment on Demurrer againſt him, her, or them, or Verdict for the 
Defendants as aforeſaid, but even fuch taxed Coſts alſo, in caſe the 
Plaintiff or Plaintiffs, and his, her, or their Sureties who ſhall be bound 
for the Payment thereof, . ſhall happen to become infolvent ; it is there- 
fore Enacted, © That if any Plaintiff or Plaintiffs in any Action to be 
brought againſt any Hundred ſhall be nonſuited, or ſhall diſcontinue his, 
© her, or their Action, or ſhall have a Judgment on Demurrer given, or 
* a Verdict paſs againſt him, her, or them, it ſhall and may be lawful 


* 
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1 1 for any two Juſtices of the Peace, (ſuch as herein before- mentioned J 


* upon Complaint to them made for that Purpoſe, and upon an Account 
given in by ſuch High Conſtable or High Conſtables, and Proof made 
* upon Oath, to the Satisfaction of the ſaid Juſtices, of ſuch Expences 
* neceſſarily laid out as aforeſaid, (which Oath the ſaid Juſtices are 
hereby impowered and required to adminiſter,) to make and cauſe ſuch 


Taxation and Aſſeſſment to be made, and to be levied and collected 
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of 27 Eliz. in order thereby to reimburſe ſuch High Conſtable or 
High Conſtables all ſuch Charges, as he or they ſhall have —— 
expended in defending ſuch Action, wherein ſuch Plaintiff or Plainti 
ſhall have been nonſuited, or ſhall have diſcontinued his, her, or their 
Action, or againſt whom Judgment ſhall have been given upon De- 
murrer, or a Verdict ſhall have been given, over and above the Coſts 
in thoſe Caſes to be taxed as aforeſaid; and in caſe it ſhall be made 
appear upon Oath to the ſaid Juſtices of the Peace, (which Oath the 
ſaid Juſtices are hereby alſo impowered and required to adminiſter, 
to their Satisfaction, that ſuch Plaintiff or Plaintiffs, and alſo his or 
their Sureties, is and are inſolvent, ſo that the ſaid High Conſtable or 
High Conſtables can have no Relief as to ſuch taxed Coſts by them 
expended in ſuch Defence as aforeſaid, (ſave only by the Power here- 
in after given to the ſaid Juſtices, ) it ſhall and may be lawful to 
and for ſuch two Juſtices of the Peace to make and cauſe a Taxation 
and Aſſeſſment to be made, and to be levied and collected in the ſame 
Manner, as is directed in and by the aforeſaid Statute made 27 Eliz. 
in order thereby to reimburſe ſuch High Conſtable or High Conſtables 
ſuch taxed Coſts, as by reaſon of ſuch Inſolvency he or they ſhall nor 
be able to recover and receive of and from the Plaintiff or Flaintiffs in 
the Action, or his or their Sureties, as aforeſaid.” av 
And it is further Enacted, © That the ſeveral Sum or Sums of Money, 
which ſhall be ſo rated and aſſeſſed, and levied and collected as afore- 
ſaid, for the Reimburſement of the Expences neceſſarily ſuſtained by 
any High Conſtable or High Conſtables in Defence of any Action 
brought againſt the Hundred upon the Statutes above-mentioned, or 
either of them, in caſe of any Judgment given againſt the Plaintiff or 
Plaintiffs, ſhall be paid within ten Days other ſuch Collection, unto the 
ſaid Juſtices, or one of them, to the Uſe and Behoof of ſuch High 
Conſtable or High Conſtables, to whom the ſaid Juſtices ſhall, vpon 
Requeſt, pay and deliver over the ſame, 

And it is further Enacted, © That the Juſtices of Peace, by whom 
ſuch Taxations and Aſſeſſments as aforeſaid ſhall, in Purſuance of the 
ſaid Statute made in 27 Eliz. and alſo of this preſent Act, be made, 
ſhall limit and appoint, at their Diſcretion, ſome certain reaſonable 
Time within which ſuch Taxations and Aſſeſſments ſhall be levied and 
collected, which Time ſhall not exceed thirty Days; and alſo that if 
any ſuch Officer or Officers, who are to levy and colle& ſuch Taxations 
and Aſſeſſments as aforeſaid, ſhall refuſe or neglect to levy and collect 
the ſame within ſuch Time, as ſhall be limited and appoinred by the 
ſaid Juſtices of the Peace for their doing thereof, or ſhall refuſe or 
neglect to pay and deliver over the Sums of Money ſo levied and col- 
lected to the ſaid Sheriff, and alſo to the ſaid Juſtices, in ſuch Manner 
as the ſame in the ſeveral Caſes herein before mentioned are reſpec- 
tively directed to be paid, within the reſpective Times herein before 
limited for ſuch Payment thereof, every ſuch Officer ſhall for ever 
ſuch Refuſal or Neglect forfeit double the Sum appointed to be by him 
levied and collected as aforeſaid. 
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Ideots and Lunaticks. 


(A) What Perſons are eſtemed ſuch, fo as to come 
wichin the P2otection of the Law. 

(B) How they are to be found ſuch, h 

(C) Who hath an Jntereſt in, and Jurisdiction over 
them; and therein of appointing them proper Cura- 
toz2s and Committees, and the Power and Duty of 
ſuch Committees, | 


(D) How far their Mant of Underſtanding ſhall be ſaid 
pꝛejudicial to them in Civil Keſpects. | 


(E) Hou far the Want of Underſtanding will excuſe in 
Criminal Caſes. | 


(H) Dow far their Acts are good, void, oz voidable. 
(G) Yow they are to ſue and defend, 


/A) What Perſons are eſteemed ſuch, ſo as 
to come within the Pzotection of the Law, 


HE more general Deſcription of a Perſon, who, from his Want , Li. :44. 
of Reaſon and Underſtanding, comes within the Protection 4 Co. 124. 
of the Law, is that of Non Compos Mentis. | Skin. 177- 
There are, ſays my Lord Coke, four Kinds of Men who may g. Lis. 245. 
be faid Non compos: 1. An Ideot, who is Non compos from his Nativity. 4 Co. 124. 
2. One made ſuch by Sickneſs. 3. A Lunatick, qui aliquando gnadet Vive 1 Hale 
incidis Iutervallis, who is Non compos only for the Time that he wants * fe e. 
Underſtanding. 4. One that is drunk; which laſt is ſo far from coming * 
within the Protection of the Law, that his Drunkenneſs is an (a) Aggra- (4) Plow. 19. 


vation of whatever he does amiſs. Omne crimen 


ebrietas incen- 

5 3 | 5 dit & detegit. 
1. An Ideot is a Fool or Madman from his Nativity, and one who Dees 35. 
never has any lucid Intervals; therefore the King has the Protection of Aer 4. 51 12 
him and his Eſtate, during his Life, without rendering any Account; Bw. [deot 1. 
becauſe. it cannot be preſumed that he will be ever capable of taking FN. B. 233. 
Care of himſelf or his Affairs: And ſuch a one is deſcribed a Perſon 
that cannot number twenty, tell the Days of the Week, does not know 


bis Father or Mother, his own Age; Sc. But theſe are mentioned as 


as «® 


Inſtances only; for Ideot or not, being a Queſtion of Fact, muſt be 

tried by Jury or Inſpection. | : 
But tho? an Ideot muſt be ſo a Nativitate, yet if by Inquiſition it be 3 Med 43,44- 

found, that A. is an Ideot not having any Leid Intervals per ſpatium N. Tag 

offo Annorum, this is a ſufficient Finding; for the Inquiſition having 5. C. N 

found the Party an Ideot, the Adding per ſpatium odo Annorum is Sur- and Lady 

pluſage, and ſhall be rejected. Fraziey. 
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2. One made ſuch by Sickneſs, which my Lord Hale calls Dementia 
accidentalis vel adventitia, and which he again diſtinguiſhes into a total 
and a partial Inſanity, from its being more or leſs violent, is ſuch a 
Madneſs as excuſeth in Criminal Caſes; and tho* the Party alſo in every 
thing elſe be intitled to the ſame Protection with an Ideot, and tho? his 
Diſorder ſeem permanent and fixed, yet as he had once Reaſon and Un- 
derſtanding, and as the Law ſees no Impofſibility but what he may be 
reſtored to them again, it makes the King only a Truſtee for the Benefit 
of ſuch a one, without giving him any Profit or Intereſt in his Eſtate. 

4 Co. 125. 3. A Lunatick ; this is alſo Dementia accidentalis vel adventitia, and 
Co. Lit. 247. takes its Name from the great Influence which the Moon has in all Diſ- 
1 Hale Hiſt. orders of the Brain; and tho' ſuch a one hath Intervals of Reaſon, yet 
* during his Phrenzy he is intitled to the ſame Indulgency as to his Acts, 
and ſtands in the L Degree with one whoſe Diſorder is fixed and per- 

manent. 
Plow. 19. a- 4. One made mad by Drunkenneſs, which is called Dementia eſſectata; 
Cromp. Fuſt. and tho', as has been fd, ſuch a Perſon be not intitled to the Protec- 
x 47. tion of the Law, yet if a Perſon by the Unskilfulneſs of his Phyſician, 
1 Hale Hit, or by the Contrivance of his Enemies, eat or drink ſuch a Thing as 
P. C. 31. cauſeth Phrenzy, this puts him in the ſame Condition with any other 
Phrenzy, and equally excuſeth him; alſo if by one or more ſuch Prac- 
tices an habitual or fixed Phrenzy be cauſed, tho' this Madneſs was 
contracted by the Vice and Will of the Party, yet this habitual and fixed 
Phrenzy thereby cauſed puts the Man in the ſame Condition, as if the 

ſame was contracted involuntarily at firſt, 

But tho? this Subject of Madneſs may be ſpun out to a greater Length, 
and branched into ſeveral Kinds and Degrees, yet it appears -that the 
prevailing Diſtinction herein in Law is between Ideocy and Lunacy ; 
the firſt a Fatuity a Nativitate, vel Dementia naturalis, which excuſeth 
the Party as to his Acts, and intitles the King to the Receipt of the 
Rents and Profits of his Eſtate during his Lite, without being obliged 
ro render any Account for the fame ; the other accidental or adventitious 
Madneſs, which, whether permanent and fixed, or with lucid Intervals, 

{a)4Co.125.4, goes under the general Name of Lunacy, and (a) equally excuſeth with 
Ideocy, as to Acts done during the Phrenzy ; but herein they differ, that 
in the latter Caſe the King, as has been ſaid, is only a Truſtee for the 
Lunatick, and accountable to him, if he happens to be reſtored to his 
Underſtanding, or to his Repreſentatives, if it happen otherwiſe: But in 
what Things they further differ, will be ſeen by that which follo xs. 


LI 


— — 
— 


(B) How they are to be found ſuch. 


1 Hale Fiſt. VERY Perſon of the Age of Diſcretion is in Law preſumed to be 

P. C. 33. of ſound Mind and Memory, unleſs the contrary appear; and this 
| Rule holds as well in Civil as Criminal Caſes. 

9 Co. 31. a The Trial of Ideocy, Madneſs, or Lunacy in Civil Caſes, and in 


+ = * * order to the Commitment or Cuſtody of the Perſon and his Eſtate, which 
0 $ 


Writ of 14;, belongs to the King, either to his own Uſe and Benefit, as in Caſe of 
ota inquiren- Ideocy, or to the Uſe of the Party, in caſe of accidental Madneſs or Lu- 
do, vide Fitz, nacy, is by Writ or Commiſſion to the Sheriff, or Eſcheator, or particu- 
N. B. 232-3. lar Commiſſio ners, both by their own Inſpection and by Inquiſition to 
| Inquire, and return their Inquiſition into the Chancery; and thereupon 

a Grant or Commitment of the Party and his Eſtate enſues: And in caſe 

the Party or his Friends find themſelves injured by the finding him a 

Lunatick or Ideot, a ſpecial Writ may iſſue to bring the Party before 
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the Chancellor, or before the King, to be inſpected; and if, on Exami- 
nation, it appear that the Party is no (a) Ideor, the whole Commiſſion () That 
+ @ ——" fe. SA wirhont ane A 1 cocy may 
and Office ſhall be diſcharged without any Traverſe or Monſtrans de bs. wed bY 
Droit. Inſpection, 
becauſe it may be diſcerned ; but not Lunacy without taking out a Commiſſion of Lunacy, Skin. 5. 


Alſo the Party found an Ideot or Lunatick may traverſe the Inqui- Skin. 175 
ſition, as may any other Perſon having a Title to the Land; and there- 
fore it is ſaid, that by the Starute 18 H. 6. there n to be a Month's 
Time between the Return of the Inquiſition and the Grant of the Cuſto- 
dy and Lands, in order for the Parties to come in and tender ſuch 
Travefſe. 

If by Inquiſition a Perſon be found a Lunatick, and the Cuſtody 2 Sid 124. 
granted to 7. S. and the Party thus found brings a Scire Facias to ſet S Thorn 
aſide the Inquiſition, the Committee of the Lunatick cannot plead nor **" IE 
join Iſſue in ſuch Sczre Facias ; for he can have no Intereſt in the Eſtate 
of the Lunatick, being only in the Nature of a Bailiff to the King; and 
therefore his Duty is to inform the King's Attorney General of the Na- 
ture of the Affair, who is the proper Ferſon to conteſt the Matter in 
Behalf of the King. 

As ro Ideocy, Lunacy, or Madneſs, which excuſes in capital Caſes, it 26 4. pt 27. 
is not neceſſary that it was found by Inquiſition that the Party was a Bre. Cor. 101. 
Madman, Ideot, or Lunatick previous to the Commitment of the Fact; ! A 107- 


' for if be was actually mad at the Time of the Fact committed, this ſhall 5/7 55, 57. 


excuſe ; and this regularly is to be tried by an Inqueſt of Office to be 1 Hab. P C. 
returned by the Sheriff of the County wherein the Court ſits for the 2, 1 Hale 
Trial of the Offence ; and if it be found that he was actually mad, he Hiſt. P. C. 35. 
ſhall be diſcharged without any other Trial; but if they find that the 
Party only feigns himſelf mad, and he refuſes to anſwer or plead, he ſhall 
be dealt with as one who ſtands mure. | 

Alſo in caſe a Man in a Phrenzy happen by ſome Overſight, or by , p44. Hif 
means of the Gaoler, to plead to his Indictment, and is put upon his P. C. 33, 36. 
Trial, and it appears to the Court upon his Trial that he is mad, the 
Judge in Diſcretion may diſcharge the Jury of him, and remit him to 
Gaol to be tried after the Recovery of his Underſtanding, eſpecially in 
caſe any Doubt appear upon the Evidence touching the Guilt of the 
Fact, and this % Favorem Vite ; and if there be no Colour of Evidence 
to prove him guilty, or if there be a pregnant Evidence to prove his In- 
ſanity at the 'Time of the Fact committed, then, upon the ſame Favour 
of Life and Liberty, it is fit it ſhould be proceeded in the Trial, in order 
to his Acquittal and Enlargement. 1 | 

So if a Perſon during his Inſanity commit a capita] Offence, and reco- 1 Hal- Hip. 
ver his Underſtanding, and being indicted and arraigned for the ſame, P. C. 36. 
pleads Not guilty, he ought to be acquitted ; for, by reaſon of his Inca- 
pacity, he cannot act felleo ani mo. | 


„ 8 


C) Who hath an Jntereſt in, and Jurtsdiction 

over them: And therein of appointing them 

p2oper Curatozs and Committees, and the 
Power and Duty of ſuch Committees. 
1 ſeems to be agreed at this Day, that the King as Porens Patriæ Starf. Prer g. 


hath the Protection of all his Subjects, and that in a more peculiar % 9: 7 33. 


manner he is to take Care of all thoſe who, by reaſon of their Imbecility 16 $a | 


Vol. III. | Y and Dyer 25. 
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and Want of Underſtanding, are incapable of taking Care of themſelves; 
this, in ſome Books, is called a Prerogative in the Crown, and in others 
a Regium Munus, or Duty which the King owes his Subjects in Return to 
their Subjection and Allegiance to him, 


a 2 5 My Lord Coke in his 2 Inſt. is of Opinion, that by the Common Law 
120. 


— 


that the ſame belonged to the Lords of whom the Lands were holden, 
and that the ſame was given to the King by ſome Act of Parliament after 
the making of Magna Charta, and before the Statute de Prerogativa Re- 
g's 17 E. 2. cap. 9. but in 4 Co. Beverlye's Cafe, he fays, that this Pre- 
rogative was by the Common Law, and that the Statute de Prercgativa 
Regis is only Declarative thereof. | 
But however that may be, now, by the Statute de Prerogativa Regis, 
dre 17 E. 2. cap. 9. it is enacted, © That the King ſhall have the Cuſtody 
{1) And alſo © of the (a) Lands of natural Fools, taking the Profits of them, withour 
— _—_ F © Waſte or Deſtruction, and ſhall find them their Neceſſaries of whoſe 
Charles, © Fee ſoever the Lands be holden; and after the Death of ſuch Ideots, 
4 Co. 148, * he ſhall render it to the right Heirs, ſo that ſuch Ideors ſhall not alien, 
© nor their Heirs ſhall be dilinherited. | 
And cap. 10. of the faid Statute, * Alſo the King ſhall provide when 
any (that before Time hath had his Wit and Memory) happen to fail 


and Tenements ſhall be ſafely kept without Waſte and Deſtruction, and 
that they and their Houſhold ſhall live and be maintained competently 
with the Profits of the ſame, and the Reſidue, beſides their Suſtenta- 
tion, ſhall be kept to their Uſe, to be delivered unto them when they 
come to right Mind; ſo that ſuch Lands and Tenements ſhall in no 
wiſe be aliened, and the King ſhall take nothing to his own Uſe; and 


K. % AHA W A 


for his Soul, by the Advice of the Ordinary. 

This Diſtinction, eſtabliſhed by this Statute, between the King's In- 
tereſt in the Lands of an Ideot and Lunatick, is laid down and admitted 
% Bro. Ideot in all the (5) Books which ſpeak of this Matter; and on this Foundation 
4, 5. it hath been (c) reſolved, that the King may grant the Cuſtody of an 


fy 11. 13. (d) Ideot and his Lands to a Perſon, his Heirs and Executors, and that 


1 And. 23. he had the ſame Intereſt ſuch a one as he had in his Ward by the 


Co. Lit. 247. 


(c) 3 Mod. 43-4. Shin. 5,177. 2 Show. 171. 1 Vern. 9. Prodgers and Lady Frazier. (d) But the King 
cannor grant the Cuftody of the. Body and Lands of a Lunatick to one to take the Profics to his 
own Uſe. Moor 4. pl- 12, adjudged. | 


4 Co, 127. But tho' a Lunatick is by Commiſſion to be under the Care of the 
2 Chan, Ca. Publick, and ſuch Committee is to be appointed for him by the Lord 
TIO" Chancellor, whoſe Acts are ſubject to the Controul and Correction of the, 
Court of Chancery; yet ſuch a one, whether ſo appointed, or Whether 
he of his own Head take upon him the Care and Management of the 
Eſtate of a Lunatick, is but in Nature of a Bailiff or Truſtee for him, 
and accountable to him, his Executors or Adminiſtrators. 5 
1 Vern. 262. And as the Committees of a Lunatick have no Intereſt, but an Eſtate 


Foſter ver. . | . 
Ann, during Pleaſure, it hath been ruled, that they cannot make Leaſes, nor 


the- Lunatic. | 
» Vern. 262, Alſo where a Lunatick, before he became ſuch, made a Mortgage of 
* good Part of his Eſtate for 50 l. and the Committee transferred this 
Mortgage, and took up 3 or 400 1. more upon it, and it was held, by 
my Lord Kceper, that the Mortgage ſhould ſtand but a Security for the 
50 l. only. 
2 And 


the King had no Prerogative in the Cuſtody of an Ideot's Lands, but 


of his Wit, and there are many per Lucida Intervalla, that their Lands 


if the Party die in ſuch Eſtate, then the Reſidue ſhall be diſtributed 
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And as to Improvements and Buildings on the Lunatick's Eſtate, it 1 Fern. 263. 
has been held, that upon his Death the Heir muſt be let into the Eſtate 
without making any Allowance for ſuch Improvements. 15 ; 
The Committee of a Lunatick having inveſted Part of the Lunatick's E 4 192. 
Perſonal Eſtate in a Purchaſe of Lands, made in the Lunatick's Name to re 47 ALY 
him and his Heirs, the Queſtion was, whether the Committee had not | 
exceeded his Power by changing the Perſonal Eſtate into a Real Eſtate, 
and thereby defeating the next of Kin, in Favour of the Heirs at Law ; 
and after great Debate, and upon Reading the Statute made touching the 
granting the Cuſtody of the Lunatick, whereby it is provided, that the 
Surplus ſhall be ſately kept and delivered to him, if he recover; if not, 
upon his Death, to be employed for the Benefit of his Soul, Sc. the 
Court decreed an Account of the Perſonal Eſtate, and the Lands pur— 
chaſed to be ſold, and the Money to go and be divided, as Perſonal 
Eſtate, amongſt the next of Kin. | . 
Alſo the Care and Management of all Affairs relating to Ideots and Preced Chan. 
Lunaticks is ſo. peculiarly under the Power and Direction of the Court 5. 3 
of Chancery, that all Abuſes in Relation to them, as taking them out“ “ 
of the Cuſtody of their Committees, Marrying them, Ec. are puniſhable 
as Contempts to that Court. | 
But it ſeemeth, that the 17) E. 2. which giveth the Wardſhip of Ideots 4 Co. 126. 4. 


Lands to the King, be finding them convenient Maintenance out of the Co. Co; ybold. 


Profits thereof, extends not to Copyhold Lands, for the Prejudice that 
would thereby enſue to the Lord; but yer all Alienations made by an 
Ideot of his Copyhold Lands after Office found, ſhall be avoided by the 
King. | 
| y yet it hath been held, that thio' the King cannot have the Cuſtody NY 27. _ 
of an Ideot or Lunatick Copyholder, by reaſon of the Prejudice that — 215. per 
might accrue to the Lord thereby; that yet the Lord of a Manor de com- © m— 
mujũu jure hath nar the Cuſtody of a Lunatick's Lands, but that there 
muſt be a Cuſtom to warrant it. 

But it hath been reſolved, that the Lord ſhould have the Cuſtody of Cr. Zac og. 
one that is Mitts e ſurdus, without alledging any Cuſtom for it ; and 4 * and 
the Reaſan given why the Lord ſhould have the Cuſtody is, becauſe 


otherwiſe he would be prejudiced in his Rents and Services, which Rea- 


ſon extends as well where there is no Cuſtom, as where there is; and if 
the Cuſtody of one that is Mutxs & ſurdus of common Right belongs to 
the Lord, by the ſame Rea{on of one that is a Lunatick. ; 
And tho' the King, as has been ſaid, has the ſole Direction and Ma- 2 Ro! Abr. 
nagement of Ideots, Oc. yer a private Perſon may confine a Friend who 546. 
is mad, and bind and beat him, &c. in ſuch a Manner as is proper in 
5 Bee 
Alſo by the 12 Ann. cap. 23. reciting, that whereas there are ſome- 
times in Pariſhes, Towns and Places, Perſons of little or no Eſtates, who 
by Lunacy, or otherwiſe, are furiouſly Mad, and dangerons to be per- 


mitted to go Abroad, and by the Laws in Being, the Juſtices of Peace 


and Officers have not Authority to reſtrain and confine them, it is enact- 

ed, That it ſhall and may be lawful for any two or more Juſtices of 

* the Peace where ſuch Lunatick, or mad Perſon, ſhall be found, by 

* Warrant under their Hands and Seals, directed to the Conſtables, 

© Church-wardens and Overſeers of the Poor of ſuch Pariſh, Town or 

© Place, or ſome of them, to cauſe ſuch Perſon to be apprehended and 

© kept fafely lacked up in ſuch ſecure Place within the County, where 

© ſuch Pariſh or Town ſhall lie, as ſuch Juſtices ſhall, under their Hands 

and Seals, direct and appoint; and (if ſuch Juſtices find it neceſſary) 

© tO be there chained, if the laſt legal (a) Settlement of ſuch Perſon (a) That an 
© ſhall be in any Pariſh, Town or Place within ſuch County ; and if ſuch Ideot gains « 


| Settlement 
like any other poor Child, and that the Father ought to maintain him; but if he cannot, che 
Pariſh or Place where he is ſertled. 2 Salk. 427. 


6 Settlement 
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© Settlement ſhall not be there, then ſuch Perſon ſhall be ſent to the Place 
© of his or her laſt legal Settlement, as Vagrants by this Act are directed 
© to be ſent, (Whipping excepted) and ſhall be kept ſafely locked up or 
© chained, as aforeſaid; and the Charges of Keeping and Maintaining ſuch 


„ perſon during ſuch Reſtraint, (which ſhall be for and during ſuch 


— 


c Lis; 2. Þe 


Co. Lit. 2. 
2 Vent. 203. 


Co. Lit. 31. 2. If an Ideot or Lunatick marry, and die, his Wife ſhall be endowed; * 
409.124,15, for this works no Forfeiture at all, and the King has only the Cuſtody 


« Time only as ſuch Lunacy or Madneſs ſhall continue,) ſhall be ſatisfied 
and paid by Order of two or more Juſtices of the Peace for the County, 
© Town or Place where ſuch Sertlement ſhall be, out of the Eſtate of 
© ſuch Perſon, if ſuch Perſon hath an Eſtate to pay and ſatisfy the ſame 
© over and above what ſhall be ſufficient to maintain his Wife and Chil- 
< dren, if he bath any; and if he hath not ſuch an Eſtate, then the 
© Charges of keeping and maintaining ſuch Perſon, during ſuch Re- 
« ſtraint, -ſhall be ſatisfied and paid by ſuch Ways and Means as the 
© Poor of ſuch Pariſh, Town or Place, are by the Laws in Being to 
© be provided for. | ; 
„Provided that this Act, or any Thing contained therein, ſhall not 
© extend, or be conſtrued to extend, to reſtrain or abridge the Preroga- 
tive of the Queen, or the Power or Authority of the Lord Chancellor, 
© Lord Keeper, or Commiſſioners of the Great Seal for the Time being, 
© or of the Chancellor, or Vice-Chancellor of the County Palatine of - 
© Lancaſter for the Time being, or of the Chamberlain, or Vice-Cham- 


o berlain of the County Palatine of Cheſter for the Time being, touching 
or concerning the Prem:ſſes. 


— 1 
— 


— 


— 


(D) How far their Want of Underſtanding 
wall be ſacd p2ejudictal to them in Civil | 


N Tdeot, or Perſon Non compos, may inherit, becauſe the Law, in 
1 Compaſſion to their natural Infirmities, preſumes them capable of 
Property. ; 
. Alſo an Ideot, or Perſon of Non ſave Memory, may purchaſe, becauſe | 
it is intended for their Benefit; and if after Recovery of their Memory 
they agree thereto, they cannot avoid it; but if they die during their 


Lunacy, their Heirs may avoid it, for they ſhall not be ſubject to the 


Contracts of Perſons who wanted Capacity to contract; ſo if after their 


Memory recovered, the Lunatick, or Perſon Non compos, die without 
Agreement to the Purchaſe, their Heirs may avoid it. 


of the Inheritance in one Caſe, and a Power of providing for him and 


his Family in the other; but in both Caſes the Freehold and Inheritance 2 


(a) Yet vide is in the Ideot or Lunatick ; and therefore (a) if Lands deſcend to an 
Plow. 263. b. Tdeot or Lunatick after Marriage, and the King, on Office found, taxes 


1 Vern. 19. 


Perk. 365. 


thoſe Lands into his Cuſtody, or grants them over to another, as Com- 
mittee, in the uſual Manner; yet this ſeems no Reaſon why the Husband © 
ſhould not be Tenant by the Curteſy, or the Wife endowed, ſince their 
Title does not begin to any Purpoſe till the Death of the Husband or 
Wife, when the King's Title is at an End. 3 
A Lunatick ſhall be Tenant by the Curteſy, and ſhall have Dower; 
ſo tho* a Woman, being a Lunatick, kill her Husband, or any other, yet 
ſhe ſhall be endowed, becauſe this cannot be Felony in her, who was de- 
prived of her Underſtanding by the Act of God, 55 1 - 
2 2 
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— Fdeots and Lunaticks. 1 


If a Perſon Non compos be diſſeiſed, and a Deſcent caſt, this, it is Lit. Seck. a0). 
ſaid, takes away his Entry, but not the 2 of his Heir; for regularly, © Lit. 27. 
the Non compos in this Caſe cannot alledge the Diſability in himſelf, be- 
cauſe he cannot be ſuppoſed conſcious of it, nor is he allowed ever, 
at any Time, to alledge it, for when he is once Non compos, there is no 
certain Time when he can be adjudged to recover that Diſability, unleſs 
where he is legally committed, and then the Acts during his Lunacy 
will be ſet aſide and diſcharged, and afterwards the Commiſſion ſuper- 
ſeded; for in no other way can the Non compos be legally reſtored to 
his Right, and to his Capacity of acting. 

A Perſon Non compos, being Lord of a Copyhold Manor, may make 4 Ce. 23. 6. 
Grants of Copyhold Eſtates, for ſuch Eſtates do not take their Perfection Co. Copybolde# 
from any Power or Intereſt in the Lord, but from the Cuſtom of the 72» 107. 
Manor, by which they have been demiſed and demiſable Time out of 
Mind. 

Ideots and Lunaticks are both by the Civil Law, and likewiſe by the Godolph. Orph. 
Common Law, incapable of being Executors or Adminiſtrators; for theſe £2: 86. 
Diſabilities render them not only incapable of executing the Truſt re- 
poſed in them, but alſo by their Inſanity, and Want of Underſtanding, 
they are incapable of determining whether they will take upon them the 
Execution of the Truſt or not. 

Therefore it hath been agreed, that if an Executor become Now compos, 1 Salk. 36. 
that the Spiritual Court may, on Account of this natural Diſability, com- 
mit Adminiſtration to another. | 

An Ideot, or Perſon Non compos, being robbed, ſhall be (a) bound by : Inſt. 713. 
a Sale of his Goods in a Market-Overt. (a) Not 


bound by a 
Fine and Non-claim, vid. Tit. Fines and Recoreriet, and 2 Inft. 516.— Cannot bring an Appeal of the 
Death of his Anceſtor. 2 Hawk. P. C. 162. 


e n a % 24 th 4 hs 4 | 


— 
* 


(E) how far the Mant of Underſtanding will 
ä excuſe in Criminal Caſes, 


1 is laid down as a general Rule, that Ideots and Lunaticks, being 1 Hawk. P. 
by reaſon of their natural Diſabilities incapable of judging between da 
Good and Evil, are puniſhable by no Criminal Proſecution whatſoever. 


And therefore a Perſon, who (b) loſes his Memory by Sickneſs, Infir- 3 Inf. 34. 
mity, or Accident, and kills himſelf, is not a Felo de ſe. (b) But if a 

Lunatick in 
a lucid Interval kill himſelf, he is a Felo de ſe. 1 Hal. Hiſt. P. C. 412. 


So if a Man give himſelf a mortal Stroke while he is Non compos, and 1 Hal. Hiſt. 
recovers his Underſtanding, and then dies, he is not Flo de ſe; for tho? . C. 412. 


the Death compleat the Homicide, the Act muſt be that which makes 
the Offence. | 


But it is not (c) every Melancholy or Hypochondriacal Diſtemper that 1 Hat. Hi. 
denominates a Man Non compos, for there are few who commit this Of- P. C. 412. 
fence, but are under ſuch Infirmities ; but it muſt be ſuch an Alienation ©? 12 3 Meds 


of Mind that renders them to be Madmen, or Frantick, or deſtitute of faid ke 2 
the Uſe of Reaſon. 


the prevail- 

ing Opinion 
that a Perſon who kills himſelf muſt be Non compos of Courſe; on this Suppoſition, that it is N 
ble a Man in 


in his Senſes ſhould do a Thing ſo repugnant to Reaſon and Nature. — But in 1 Hawk, 
P. C. 67. this Notion is exploded. —— And ſo in Comb. 2, 3. 


Vol. III, _ 2. 
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86 Ideots and Tunaticks. 
1 Hal. Hf. And as a Perſon Non compos cannot be a Felo de ſe by killing himſelf, 
P. O. 39. ſo neither can he be guilty of Homicide in killing another, nor of Petit 
I 75 Treaſon; alſo if one who has committed a Capital Offence become Non 
pra, Letter compos before Conviction, he ſhall not be arraigned ; and if after Con- 
(B). viction, he ſhall not be executed. | 
(a) Fitz. Co- It ſeems to have been (a) anciently holden, in reſpe& of that high 
yon. 351- Regard which the Law has for the Safety of the King's Perſon, that a 
20 3 Madman might be puniſhed as a Traitor for killing, or offering to kill the 
2 Rol. Re), King; but this is now (/) contradicted by better and later Opinions. 


320. 

5 Inſt. 46. Co. Lit. 247. H. P. C. 10, 43. 1 Hawk. P. C. 2. and herewith my Lord Hale ſeems to 
rec, 1 Hal. Hiſt. P. C. 36, 37. For he ſays, that the Reaſon is the ſame between Homicide and 

Treaſon, and that he that cannot act felonice, or Animo felonico, cannot act Proditorie. But as this 

Exception laid down by my Lord Coke, 4 Co. 124. tho contradicted by himſelf, 3 Inſt. 46. tends ſo 


much to the Safety of the King's Perſon, he is not willing to queſtion it. 


1 Hal. Hig The great Difficulty in theſe Caſes, is to determine where a Perſon 
P. C. zo. ſhall be ſaid to be fo far deprived of his Senſe and Memory, as not to 
have any of his Actions imputed to him; or where, notwithſtanding 
{ome Defects of this Kind, he ſtill appears to have ſo much Reaſon-and 
Underſtanding as will make him accountable for his Actions, which my 
Lord Hale diſtinguiſnes between, and calls by the Names of Total and 


Partial Inſanity ; and tho! it be difficult to define the indiviſible Line that 


divides perfect and partial Inſanity, yet, ſays he, it muſt reſt upon Cir- 
cumſtances, duly to be weighed and conſidered both by the Judge and 
Jurys left on the one Side there be a kind of Inhumanity towards the 

efects of Human Nature, or on the other Side too great an Indul- 


gence given to great Crimes; and the beſt Meaſure he can think of is 3 


this: Such a Perſon, as labouring under melancholy Diſtempers, hath 
yet ordinarily as great Underſtanding as ordinarily a Child of fourteen 
| Years bath, is ſuch a Perſon as may be guilty of Treaſon or Felony. 
Vid. ſupra, It hath been already obſerved, that he who is guilty of any Crime 
Letter (BY yhatſoever thro? his voluntary Drunkenneſs, ſhall be puniſhed for it as 
much as if he had been ſober. t | 
2 = 93 Alſo he who incites a Madman to do a Murder, or other Crime, is 
1 Hawk. P. a principal Offender, and as much puniſhable as if he had done it himſelf. 
C. 2. 


4 And here we muſt obſerve a Difference the Law makes between 


547- Civil Suits that are terminated in compeuſationem damni illati, and Crimi- 


| Hob. 134 nal Suits, or Proſecutions, that are ad Pænam & in Vindidtam criminis 


Co. Lit. 247. commiſſi ; and therefore it is clearly agreed, that if one who wants Diſ- 
3 F. cretion commits a Treſpaſs againſt the Perſon or Poſſeſſion of another, 
1 Hal H. he ſhall be compelled in a Civil Action to give Satisfaction for the 
* 15, 16, Damage. | Xe; De 
38. 


— 


(c) How far their Acts are good, void, oz 


voldable. 


4 Co 124. [ow we muſt firſt diſtinguiſh between AQs done by Ideots and 
2 ons 145. Lunaticks i Pais, and in a Court of Record; that as to thoſe ſo- 
3 38 lemnly acknowledged in a Court of Record, as (a) Fines and Reco- 
chaſe at a veries, and the Uſes declared on them, they are good, and can neither 
great Under- be avoided by themſelves nor their Repreſentatives; for it is to be pre- 
value by ſumed, that had they been under theſe Diſabilities, the Judges would 


r e not have admitted them to make theſe Acknowledgments. 


very, obtained from a Lunatick, but previous to his being found ſuch, ſaid to be ſet aſide in Chan- 


ecry. 2 Vern. 679. | 
4. | | Therefore 


2 

1 Jdeots and Lunaticks. 87 

3 Therefore if a Perſon Non compos acknowledges a Fine, it ſhall ſtand 4 Co. 124. 
+ againſt him and his Heirs; for tho' the Judges ought not to admit of a 1 nl 49.5 
5 Fine from a Madman under that Diſability, yet when it is once received x... 73. 
it ſhall never be reverſed, becauſe the Record and Judgment of the c. Lit. 247, 

95 Court being the higheſt Evidence that can be, the Law preſumes the 

Conuxor at that Time capable of contracting ; and therefore the Credit 

bol it is not to be conteſted, nor the Record avoided by any Averment a- 

5 gainſt the Truth of it. BY | 

# So in caſe of a Fine levied by an Ideot, it ſhall ſtand againſt him and 2 44. 193. 


his Heirs; for no Averment of Ideocy can vacate the Fine; nor will an 4 Co. 124. 


Office, finding him an Ideot a rativitate, be ſufficient to reverſe the 
; Fine, for that were to leſſen the Credit of Judgments in Courts of Re- 
) cord, by trying them by other Rules than themſelves. 
j As to Acts done by them in Pais, they are diſtinguiſhed into void and 4 co. 1247. 
> voidable, tho' as to themſelves they are regularly unavoidable, becauſe no Beverley's 
; 8 Man is allowed to diſable himſelf, for the Inſecurity that may ariſe in — 
Contracts from counterfeit Madneſs and Folly ; beſides, if the Excuſe gr, * 
F Voere real, it would be repugnant that the Party ſhould know or remem- E N. B. 202, 
ber what he did; but their Heirs and Executors may avoid ſuch Acts Cre. Elix. 398. 
/ An Pais, by Pleading the Diſability ; becauſe if they can prove it, it muſt 
| be preſumed real, ſince no Body can be thought to counterfeit it, when 
he can expect no Benefit from it himſelf. | 
4 4 The Feoffment of an Ideot, or Non compos, is not void, but voidable; 409. 123, Oc, 
bdiaurt it cannot be avoided by himſelf by Entry, Sc. and the Reaſon hereof Show. P. C. 
. given in ſome Books is, as before obſerved, becauſe no Man by Law is 82 1 
„permitted to diſable himſelf; but the better Reaſon in this Caſe ſeems to e 
h de, that anciently theſe Feoffments were made not only for the Benefit 
: of the Parties, but of the Realm, being annually paid for by the Attend- 
un ance of the Tenants in Military Service, or in Tillage, and ſo were pre- 
ſiumed to be equally for the Benefit of the Lord and Tenant, and there- 
„ fore they were not held to be void in themſelves; and tho' an Infant, 
as X ar the Ape of Diſcretion, defined by the Law, might avoid them, and 
. ®X Chooſe which is moſt for his Benefit; yet as to a Perſon of Non ſane 
5 =X Memory, there being no Time defined when he recovers his Senſes, he 
f. cannot avoid ſuch Acts of his own by any ſubſequent Act of his; but 
* l the King, who is the univerſal Curator of all Madmen, may by Writ de 
nin. aecta Iuguirendo avoid ſuch Alienation or Office found; for the Office, 
bs = being of equal or greater Solemnity than the Feoffment, gives Notice to 
115 2 all Men in whom the Freehold is veſted ; and after ſuch Office, if the 
er, = Commiſſion of Lunacy be diſcharged, the Lunatick is reſtored to his 
he = Lands, becauſe the King is the proper Perſon to judge whether ſuch 
= Alienations are for the Benefit of the Lunatick, and at what Time he is 
do be looked upon to be reſtored to his Senſes; alſo the Heir may avoid 
7 uch Alienations by Entry or Writ of Dum fuit non compos, for the Rea- 
— ſeons before given; but the Fine or Recovery of a Lunatick cannot be 
XZ avoided, becauſe they are Acts of Record, and the Judges are ſuppoſed 
do take Care that no ſuch Alienations be allowed, and if they be, there 
o: is no way of rectifying the Error by a Matter of equal Notoriety. | 
1 But tho' the King, or Heir, may avoid the Feoffment of a Non com- Ley 25, 26; 
pos, yet if ſuch a one be by Inquiſition found an Ideot a nativitate, or a 5 Co. 170, 
| Lunatick, from ſuch a Time, tho? the Inquiſition hath Relation to the 22 : 
and Nativity, or Time of his becoming a Lunatick, ſo as to avoid meſne | 
ſo- Acts, yet it ſhall not have Relation to theſe Times to intitle the King 
2CO- to the meſne Profits, for theſe the Tenant is intitled to in Conſideration 
ther of the Services which he is obliged to do to thoſe of whom the Land is 
pre- holden; (a) alſo tho? the King's Title muſt appear by Matter of Record, () u Prow; 
zuld which cannot be before the Inquiſition found: 488. ö. 
Alſo ſuch Heirs and Repreſentatives, as can take Advantage of the 4 Co. 124. 
han- voidable Acts of thoſe they repreſent, muſt be Privies in Blood as Heirs 


| . are, 
fore 8 5 


—— — 
— 
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Ideots and Lunaticks, 
are, or by Repreſentation as Executors ; but Privies in Eſtate, as thoſe 
in Remainder or Reverſion, or by Tenure, as the Lord by Eſcheat, can- 
not take Advantage of the Diſability of him who made the Feoffment. 
But the Releaſe, Surrender, Letter of Attorney to give Livery, War- 
728. ranty, or any other Deed or Writing obligatory, tho they regularly at 
4 Co.1244125- Law, as has been ſaid, bind the Non compos, are mere Nullities with 
reſpect to others, and differ from a Feoffment, which is a Matter of 
greater Solemnity, being antiently tranſacted Coram paribus curtis, who 
ſigned their Atteſtation to the ſame, which, it is preſumed, they would 
not have done, had the Indiſcretion been apparent. 
Carth. 435. Therefore where a Perſon Non compos being Tenant for Life, with Re- 
2 Salk. 427, mainder to his firſt and other Sons, Remainder over, did before the Birth 
= pa, Of any Son ſurrender to him in Remainder, with an Intent to deſtroy 
Ca. 152-3- the contingent Remainders, and died, leaving Iſſue a Son; and in this 
3 Med. 301. Caſe it was holden, 1ſ, That the Surrender was void ab 7nitio, and not 
Comb. * barely voidable ; for had it been voidable only, yet if at any Time it had 
18 Thompſon been effectual to merge the Eſtate for Life before the Birth of a Son, it 
verſus Leach, could not have been revived again by any Act ex poſt Facto. 2dly, That 


adjudged 7 the Surrender being void ab initio, the Son, tho' he did not claim as 
B. R. an 


— 


EE Heir, but by way of Remainder, may take Advantage of it: And this 


the Houſe of Reſolution ſeems agreeable to the ſtricteſt Rules of Reaſon and Law; 
Lords. for if the Surrender had been allowed good or voidable only, it would 
have been prejudicial to all his Sons after born, who were Strangers, and 
third Perſons, and there could no Uſe be made of the Surrender but to 
do them Miſchief, which the Acts of a Madman ought not to be allowed 
to do, when, by a reaſonable Conſtruction, it is in the Power of the 
Court to help them: And in this Caſe a Difference was taken between 
a Feoffment and Livery made propriis manibus of an Ideot, and the bare 
Execution of a Deed by ſealing and Delivery thereof, as in Caſes of 
Surrenders, Grants, Releaſes, Sc. which have their Strength only by 
executing them, and in which the Formality of Livery and Seiſin is not 
ſo much regarded in the Law ; and therefore the Feoffment is not meerly 


(a) There- void, but voidable ; but Surrenders, (a) Grants, Sc. by an Ideot are 


fore if a Man void ab init io. 

of non ſane ; = 

Memory, being ſeiſed of a Carve of Land, grant a Rent iſſuing out of the fame. Land in Fee, and die, 
and his Heir enters, and the Granree diſtrains for the Rent behind, the Heir fhall have an Action 
of Treſpaſs; but if the Grantee had diſtrained in the Life of the Grantor for the Rent behind, the 


Grantor ſhould not have an Action of Treſpaſs ; for he cannot avoid his Deed by dilabling himſelf. 
Perk. ſect. 21. 


4 Co. 124- a. If an Ideot or Lunatick enter into a Recognizance, or acknowledge a 
10 Ce. 43 b. Statute, neither 5 nor their Heirs nor Executors can 
14. bel, avoid them; for theſe are Securities of a higher Nature to Specialties and 
14. Obligations, which yet they themſelves cannot avoid, and being Matters 
of Record, and equivalent to Judgments of the ſuperior Courts, neither 

they themfelves, their Heirs nor Executors, can avoid them. 
. L 166.4. If Parceners of Non ſane Memory make Partition, unleſs it be equal, it 
©. ſhall only bind the Parties themſelves, but not their Iſſue: And the Rea- 
ſon it binds the Parties themſelves is the ſame tliat all other Contracts 
bind them, viz. becauſe no Man is admitted to ſtultify himſelf: And the 
Reaſon their Iſſue may avoid ſuch Partition is the ſame likewiſe for 
which they may avoid all other Contracts made by fuch Anceſtors during 
their Inſanity, viz. becauſe they may be admitted to ſhew the Incapa- 


city of their Anceſtor, and ſo avoid all Acts done by them during that 
Time. 


4 Co. 125. And altho', as has been obſerved, according to the ſtrict Rules of 
Law no Perſon is allowed to ſtultify himſelf, yet it ſeems that even at 
1 Law the Contracts of Ideots and Lunaticks, after Office found, and the 


Party legally committed, are void, and it muſt be at the Peril of him 
who deals with ſuch a one; and that if afterwards the Commiſſion of 


4 Lunacy 
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Jdeots and Lunaticks. 8g 


Lunacy be ſuperſeded or diſcharged, the Non compos ſhall be reſtored to 

his legal Right : But this, it ſeems, muſt be at the Suit and Application 

of his Commitree. | 
Alſo there are frequent Inſtances in Equity, where not only Ideots But for thi 

and Lunaticks, who come within the Protection of the Law, but alto Was; 1905 

Perſons of weak Underſtandings have been relieved, when they appeared ; yes. 155. 

to have been impoſed upon in their Dealings and unreaſonable Purchaſes, 2 Ver». 189. 


and Securities obtained from them ſet aſide in their Favour. 0 . 
A Bill was brought by a Lunatick and his Committee, to ſet aſide a „ ee 

Settlement which had been obtained from him 1 the Defendant before 1 

the iſſuing out the Commiſſion of Lunacy, but ſubſequent to the Time 7iater. 

wherein by the Commiſhon he was found to have been a Lunatick, and 

the Bill charged ſeveral Acts of Inſanity and Diſtraction previous to the 

making of the Settlement, and the iſſuing out of the Commillion ; and 

charged likewiſe, that the Commiſhon of Lunacy was ſtill in Force: To 

this Bill the Defendants demurred, for that it was againſt a known 

Maxim in Law, that any Perſon ſhould be admitted to ſtultify himſelf ; 

becauſe during the Continuance of the Lunacy he cannot be ſuppoſed to 

know what he did. But my Lord Chancellor over-ruled the Demurrer, 

and ſaid, that Rule was to be underſtood of Acts done by the Lunatick 

to the Prejudice of others, that he ſhould not be admitted to excuſe 

himſelf on Pretence of Lunacy, but not as to Acts done by him to the 

Prejudice of himſelf ; beſides, here the Committee is likewiſe Plaintiff, 

and the ſeveral Charges of Lunacy are by him in Behalf of the Luna- 

tick; and it has been always held, that the Defendant muſt anſwer in 

that Caſe; and ſo he was ordered to do here, tho' the Settlement was 

not unreaſonable in itſelf, being only to limit the Eſtate in Queſtion to 

the Detendants the Uncles, in caſe of Failure of Iſſue Male of the Lu- 

natick, with Fower for the Lunatick to charge the ſame with conſiderable 

Portions for his three Daughters, with a Fower of Revocation. 

Ideots and Lunaticks, during their Lunacy, are incapable of making Swinb. 11. 
(a) any Will or Teſtament; as are alſo Perſons grown childiſh by reaſon ©940!ph. Orpb. 
of extreme Old Age; ſo one actually drunk, if he be ſo drunk as to have 3 Sen- 
loſt the Uſe of his Reaſon: But tho' a Perſon who wants Underſtand- cute of 32 
ing cannot make a Will, yet the Rule herein is not to be taken from 


| H. 8. gives 
his not being able to meaſure an Ell of Cloth, tell twenty, or the like; *.Pover © 


bur wherher he have Sente enough to diſpoſe of his Eſtate with C) Un- Labge by 
— , "ES Will, excepts 


| | . | ' Infants, Ide- 
ots. Feme Coverts, and Per ſons of non ſane Memory. (b) That it is ſufficient that they be able to 
anſwer to familiar and uſual Queſtions. Cro. Fac. 497. 6 Co. 23. 4. | 


—ä—ͤ— — — 


But every Perſon making a Will is preſumed to be of ſound Under- Siab. 72. 
ſtanding, until the contrary be proved; ſo that the Ons proband? lies on Selb. 25. 
the other Side: If the Teſtator uſed to*Have Fits and lucid Intervals, 22 745 
and it cannot appear whether the Will be made in the one or the other = 
Time, it ſhall be preſumed to be made in the Jucid Intervals, if there be 
no Argument of Folly in the Will; nay tho' the Teſtator had no lucid 
Intervals, yet if it cannot be proved 55 he was mad at the Time of 
making the Will, it ſhall be preſumed there was an Intermiſſion of 
Madneſs at the Time of making the Will, if the Will be a ſenſible order- 
ly Will; but the leaſt Word of Folly in ſuch a Will will overthrow: it: 

On the other hand, if one be a very Ideot and make a good ſenſible Will, 
yet the Will ſhall not ſtand. | 

If a Perſon of ſound Memory makes his Will, and afterwards becomes Godolph. 26. 
Jon compos, this is no Revocation of the Will; yet (c) a Bill will not 4 Ce. 126. 
lie in the Life-time of the Now compos, to eſtabliſh the Teſtimony of the ©) * Vers. 
Witneſs in perpetuam rei Memoriam to ſuch a Will. . * 
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Ideots and Lunaticks, 


By the 4 Georg. 2. cap. 10. it is Enacted, That it ſhall and may be 
© lawful to and for any Perſon. or Perſons being Ideot, Lunatick, or 
Non Compos Mentis, or for the Committee or Committees of ſuch Per. 
ſon or Perſons, in his, her, or their Name or Names, by the Direction 
of the Lord Chancellor of Great Britain, or the Lord Keeper, or 
Commiſſioners of the Great Seal for the Time being, Wen b 
Order made upon hearing all Parties concerned, on the etition of the 
Perſon or Perk; zhom ſuch Perſön ör Perſons being Ideot, Lu- 


ons for whom 
natick, or Non compos Mentis, ſhall be ſeiſed or poſſeſſed in Truſt, or 
of the Mortgagor or Mortgagors, or of the Perſon or Perſons intitled 
to the Monies ſecured by or upon any Lands, Tenements, or Heredita- 
ments, whereof any ſuch Perſon or Perſons being Ideot, Lunatick, or 


Mortgage, or of the Perſon or Perſons intitled to the Redemption 
thereof, to convey and aſſure any ſuch Lands, Tenements, or Here- 
ditaments in ſuch Manner as the Lord Chancellor, Sc. hill by ſuch 
Order ſo to be obtained direct, to any other Perſon ör Perſons, and 
uch Conveyance or Aſſurance ſo to be had and made as aforeſaid ſhall 
be as good and effectual in Law, to all Intents and Purpoſes whatſoever, 
as if the ſaid Perſon or Perſons being Ideot, Lunatick, or Non compos 
Mentis was or were at the Time of making ſuch Conveyance or Afſu- 
rance of ſane Mind, Memory, and Underſtanding, and not Ideot, 
Lunatick, or Non compos Mentis, or had by him, her, or themielves 
executed the ſame; any Law, Ec. | 
© And it is further Enacted, That all and every ſuch Perſon and Per 
ſons being Ideot, c. and only Truſtee or Truſtees, e or 
Mortgagees as aforeſaid, or the Committee or Committees of all and 
every ſuch Perſon and Perſons being Ideot, Lunatick, or Non compos 
Mentis, and only ſuch Truſtee or Mortgagee as aforeſaid, ſhall and 
may be impowered and compelled, by ſuch Order ſo as aforeſaid to be 
obtained, to make ſuch Conveyance or Conveyances, Aſſurance or 
Aſſurances as aforeſaid, in like Manner as Truſtees or Mortgagees of 
ſane Memory are compellable to convey, ſurrender, or aſſign their 
Truſt-Eſtates, or Mortgages.“ 
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(G) How they are to ſue and defend. 


HEN an Ideot doth ſue or defend he ſhall not appear by Guar- 


Co. Lit. 135. b. 


F. 75 Ms dian, (a) Prochein Amy, or Attorney, but he muſt be ever in 
8 2. a. proper Perſon. ITS „ | 


cap. 15. extends not to an Ideot, 2 Inft. 390. 


4 Co. 124-b. But otherwiſe of him who becomes Non compos Mentis ; for he ſhall 
7 0 appear by Guardian if within Age, or by Attorney if of full Age. 
V. nd. 335. | 5 


2 Sid. 123. If a Treſpaſs be committed in the Lands of a Lunatick who is legally 


(b) Where committed, (5) the Committee cannot bring an Action of Treſpaſs; but 


the Commit- this muſt be brought in the Name of the Lunatick. 
tee of a Lu- 


natick brought a Bill to be relieved againſt a Debt aſſigned by the Lunatick without Conſideration, 


and it was held not neceſſary that the Lunatick ſhould be made a Party. 1 Chan. Ca. 113.— But that 
it is otherwiſe of an Ideot. 1 Chan. Ca. 153. 


: Verr. 106, If a Lunatick be ſued, he muſt have a Committee aſſigned to him to 
defend the Suit. | 


U — _- 


Non compos Mentis is, or are, or ſhall be ſeiſed or poſſeſſed by way of 
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Jndictment, 


N Indictment is defined an Accuſation at the Suit of the King, 2 Hawk. P.C, 
by the Oaths of twelve Men, of the ſame County wherein the 209. 
Offence was committed, returned to inquire of all Offences in 
general in the County, determinable bY the Court in which 

they are returned, and finding a Bill brought before them to be true : 


But when ſuch Accuſation is found by a Grand Jury, without any Bill 


brought before them, and afterwards reduced to a formed Indictment, it 
is called (a) a Preſentment: And when it is found by Jurors returned to (a) A Pre- 
inquire of that particular Offence only which is indicted, it is properly ſentment is 


called an Inquiſition. a more com- 
3 £ EE: prehenſive 
Term than Indi&ment ; for regularly an Indictment is an Accuſation given in againſt a Perſon by the 


Grand Inqueſt for ſome Miſdemeanor, whereunto he is put to anſwer ; but Preſentments do nor only 
include ſuch Indictments, but alſo ſome other Informations, whereunto the Party is not put to anſwer, 
as Preſentments of Felo de ſe, of Fugam fecit, of Deodands, of Deaths per Infortunium, &c. 2 Hal. Hiſt. 
P. C. 152-3. — That regularly all Preſentments and Indiftments arc traverſable, and conclude not the 
Party, or thoſe claiming under him. 2 Hal. Hiſt. P. C. 153-4. 


For the better underſtanding the Law herein, the ſame hath been 
reduced to the following Heads: 


(A) Of the Nature of an Indictment. and how far it is 
conſidered as a P2oſecution at the Suit of the King, 


) CUhere it is neceſſary, oꝛ the Party may be tried foz 
a Capital Offence without it. 


(C) By whom it ts to be found; and therein who map 
and ought to be Indictoꝛs. 


(D) Whether the Jndictozs o: G2zand Jury may find 


Wore of a Bill bzought befoze them true, and Parc 
alſe. 


E) What Matters are indicable. 


(F) Tithin what Place the Offence inquired of muſt 
ariſe. 


(G) What ought to be the Fozm of the Body of an Jn- 
dictment at Common Law: And herein, 


1, How the Body of an Indictment at Common Law ought 
to ſet forth the Subſtance and Manner of the Fact. 

2, How the Perſons mentioned or referred to in it. 

3. How the Thing wherein the Offence was committed. 

4. How the Circumſtances of Time and Place. 

5. Where the Offence indicted may be laid jointly, and where 
ſeverally, and where both jointly and ſeverally, and where 

the Offences of ſeveral Perſons may be laid in one Indictment. 
6. Whether the Words V & Armis be in any Caſe neceſſary. 


7. Whe- 


— — — 
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7, Whether it be neceſſary to lay the Words contra Pacem. 

8. Whether it be neceſſary to lay it contra Coronam & Digni- 
tatem Regis . | 

9. Whether it be neceſſary to lay it in Contemptum Regis. 

10. Whether neceſlary to lay it ://icite. 

11. Whether a Defect in any of theſe Particulars be amendable. 


(i) What ought to be the Foꝛm of an Indictment upon 
a Statute: And herein, | 


1. Whether it be neceſſary that ſuch Indictment recite the 
Statute whereon it is grounded. 

2. What Miſrecitals of ſuch Statutes are fatal. | 

3. How far it is neceſſary to bring the Offence indicted within 
the very Words of the Statute. | 

4. Whether an Indictment grounded on a Statute that will 
not maintain it, may be good as an Indictment at Common 
Law. [ 

5. How far it is neceſſary to conclude contra Formam Statuti. 


(1) What ought to be the Foꝛm of a Caption of an Jn- 
diccment. | 


(KT) Where an Jndictment may be quaſhed, 


— — * 


— 


(A) Of the Nature of an Indicment, and 
how far it is conſidered a Pꝛoſecution at the 
Suit of the King. 


2 Hal. Hiſt. \ N Indictment is a brief Narrative of an Offence committed by any 
P. C. 169. Perſon, which the Publick Good requires ſhould be puniſhed ; and 
6 P. C therefore it is ſaid to be a Proſecution at the Suit of the King merely. 


210. that the Party, who proſecutes it, is a good Witneſs to prove it. 


1 Rol. Abr. And from its being the King's Suit it is agreed, that no Damages can 


220. be given the Party grieved upon an Indictment, or any other criminal 
8 N 25. Proſecution; notwithſtanding the King, by his Commiſſion erecting a new 
558. Hex Court, expreſly direct that the Party ſhall recover his Damages by ſuch 


P. C. 210. A Proſecution. | 
1 Fones 380. Allo where by Statute Damages are given to the Party grieved by the 
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2 Hawk. P. C. Hence alſo, from its being the King's Suit, it is every Day admitted : 


Cro. Car. 448. Offence intended to be redreſſed, it ſeems that they cannot be recovered 


1 Rol. Abr. 


TT on an Indictment grounded on ſuch Statute, unleſs ſuch Method of reco- 


C. 210: ſued for in an Action on the Statute, in the Name of the Party grieved. 


z Hal. H/. But if a Statute prohibit any Act to be done, and by a Subſtantive 
P. C. 171 & Clauſe gives a Recovery by Action of Debt, Bill, Plaint, or Information, 
vide Cro. Fac. but mentions not Indictment, the Party may be indicted upon the Pro- 
643 4. hibitory Clauſe, and thereupon fined, but not to recover the Penalty, as 


upon the Statute of 3 Fac. cap. 5. prohibiting Recuſants to baptize their 
Children by a Popiſh Prieſt ; but then it ſeems the Fine ought not to 
exceed the Penalty. 


1 But ; 


> Hawk, P. Vering them be expreſly given by the Statute ; but that they ought to be 
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ir the Act be not prohibitory, but only that if any Perſon ſhall 2 Hat. Hip. 

« FR Thing he ſhall förfeit 5 PL be recovered by Action of Debt, P. C. 171. 
Bill, Plaint, or Information, he cannot be indicted for it; but the Pro- 
J ceeding muſt be by Action, Bill, Plaint, or Information. 
And altho' Damages cannot be recovered on an Indictment, yet the 1 Xe. 4. 
Court of King's Bench, having the King's Privy Seal for that Purpoſe, 2 Hawk. P. 
may give to the Proſecutor the third Part of the Fine aſſeſſed on a crimi- & 20. 
nal Proſecution for any Offence whatſoever. 

Alſo it is every Day's Practice of that Court to induce Defendants to 2 Hawk. P. 
make Satisfaction to Proſecutors for the Coſts of the Proſecution, and ©: 210. 


alſo for the Damages ſuſtained by the Injury, whereof the Defendants are 
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K convicted, by intimating an Inclination on that Account to mitigate the 
: = Fine due to the King. 
1 
nn XX —— N 8 
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" ** (8) Where it is neceſſary, 02 the Party may 
be tried fo2 a Capital Offence without it. 


: | 7 N all criminal Cauſes the moſt regular and fate Way, and moſt conſo- 2 Hal. Hip. 


I nant to the Common Law, and the Statutes of Magna Charta, cap. 29. F. C. cab. 20. 
3 J ith the 2 Hawk. P. 
= Mainour, and the Goods found upon him brought into the Court with C. 211. 

d 
Je = efe, but is (a) obſolete at (a) That this 
8 Proceeding 
= upon the 
fi > E. 3 cap. Jo 
in i 25 . a f | 
_ | 1 2. Another kind of proceeding in Caſes capital without Indictment is, 2 Hat. Hip. 
where an Appeal is brought at the Suit of the Party, and the Plaintiff is F. © <a}: 20. 
red 8G) Nonſuit upon that Appeal, yet the Offender ſhall be arraigned at the (f bat ſuch 
= King's Suit upon ſuch Appeal; and ſo it is in caſe the Appellant die, or Nonſuit, oe 
can releaſe; and in ſuch Caſe, altho' the Party be indicted as well as ap- wah dar wy 
nal pealed, yet upon the Nonſuit of the Plaintiff, the Proceeding for the lant $59 
\ew King ſhall not be upon the Indictment, but upon the Appeal. clered, and 
g 8 | that ſueh Ap- 
uch Fi bpeal muſt have been well commenced : But for this vide 2 Hawk. P. C. 212, 21 5 
the 383. If a Perſon indicted of Treaſon or Felony confeſſes the Fact, and 2 Hal. Hiſt. 
res ü accuſes others of being guilty of the ſame Offence with him, by which 3 
6 he becomes and is admitted an Approver, the Parties accuſed may, on Lonning 1 
8 his Appeal, be tried without other Indictment or Preſentment. 7 vide 
= : « 2 ak, P.C, 


204. 2 Hal. Hiſt. P. C. 225, Sc. 


== 4. There were before the Statute of 1 H. 4. cap. 14. Appeals by par- 2 Hal. Hip. 
X ticular Perſons, eſpecially of Treaſon, in Parliament, which are ſaid to P. C. cap. 20. 
= have deen very frequent in antient Times, and eſpecially in the Reign of (e) State Tri- 
2X Rb. 2. but are now wholly taken away by the ſaid Statute; and there- , 2. p. 350. 


fore (c) where in the Reign of Char. 2. the Earl of Briſtol preferred Arti- J 11 
2 Capital Offences a Peer is to be tried by his Peers, yet it muſt regularly be upon an Indiꝭ ment 
ound againſt him by a Grand Jury of Commoners. 2 Hawk. P. C. 424 | 


Vol. III. cles 
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cles of High Treaſon, and other Miſdemeanors, againſt the Earl of 
Clarendon, it was reſolved by all the Judges, that ſuch Articles were 
within the ſaid Statute 1 H. 4. | 

But Impeachments by the Houſe of Commons of High Treaſon, or 
other Miſdemeanors, in the Lords Houſe, have been frequently in Prac- 


2 Hal. Hift. 
. Co cap, 20. 


tice, notwithſtanding the Statute of 1 H. 4. and are neither within the © 


Words nor Intent of that Statute; for it is a Preſentment by the moſt 
ſolemn Grand Inqueſt of the whole Kingdom. 


F 
x 
1 
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2 Hawk P.C. F. If in a Civil Action in the King's Bench de Muliere abdudta cum ; 


bs OS bonis viri, upon Not guilty pleaded, the Defendant be convicted and 


rities there found Guilty of having carried away the Woman and Goods with force 


cited. and feloniouſly, he may. be put to anſwer the Felony without farther | 
2 Hal. Hiſt Accuſation ; for ſuch a Charge, by the Oaths of twelve Men, on their 


ca p. 20. 


Inquiry into the Merits of a Cauſe, in a Court which has Juriſdiction 


over the Crime, is equivalent to an Indictment; and the King being al. 


ways, in Judgment of Law, preſent in Court, may take Adyantage of any P | 


Matter therein properly diſcloſed for his Benefit. 


2 Hawk.P.C. So if upon a ſpecial Verdict, in a common Action of Treſpaſs brought : 


4 Hat. H; in the King's Bench, it be found that the Defendant took them felo- 
os 6. . niouſly, this may ſerve for an Indictment. | 


2 Hal. Hit. So if in an Action of Slander, for calling a Man Thief, the Defendant 


F. C. cap. 20. juſtifies that he ſtole Goods, and Iſſue thereupon taken, it be found for 
the Defendant; if this be in the King's Bench, and for Felony in the 


ſame County where the Court fits, or if it be before Juſtices of Aſſiſe, 


who have alſo a Commiſſion of Gaol-Delivery, he ſhall be forthwith © 
arraigned upon this Verdict, as on an Indictment; and the Reaſon is, 
becauſe here is a Verdict of twelve Men in theſe Caſes, and ſo the Ver- 
dict, tho? in a Civil Action, ſerves the King's Suit as an Indictment, and 


is not contrary to the Acts of 25, 28 and 42 E. 3. which enact, that no 5 


Man ſhall be put to anſwer, &c. but by Indictment or Preſentment. 


2 Hawk, P. C. But ſuch a finding, in a Court which hath not Criminal Juriſdiction, 5 


211. is of no Force. : 

2 Hawk.P.C. Neither ſhall a Jury's finding A. guilty on the Trial of an Indictment S 

212. againſt B. ameunt to an Indictment againſt B. becauſe the finding of 
one Man guilty on the Trial of another is extrajudicial, except only in 
the Caſe of a Coroner's Inqueſt of Death, taken on View; for the Bas. ks 


ing a Stranger guilty, upon the Acquittal of a Defendant, on the Trial of 
ſuch an Inqueſt, is not wholly extrajudicial, becauſe the Jury acquitting 
the Man on ſuch an Inqueſt, muſt inquire what other Perſon did the 5 


Fact. 


: Hacab. P.C, Alſo if on a Declaration in the King's Bench againſt A. for having 


212. been guilty of a Miſdemeanor finn cum B. the Jury find B. guilty; it 


is ſaid, that ſuch a finding is equivalent to an Indictment, becauſe it is 3 


not wholly extrajudicial. 


2 Hal. Hf. 6, If the Sheriff return a Reſcue of a Priſoner taken for Felony, or a 
a N PC. Breach of Priſon by one arreſted for Felony, this is not ſufficient to 
214 arraign the Party, nor doth it (a) countervail an Indictment, for it is 
(a) is an not by the Oath of twelve Men. 

Abuſe otter- 


om 


terre; yet it is one Part of the Law of the Land to commit for Contempts, not taken away by any 
Statute, vid. Tit. Attachment. | | | 


F. C cap. 20. in Caſes Criminal, and by many Penal Statutes, the Proſecution upon 


75 * them is by the Acts themſelves limited to be by Bill, Plaint, Informa- 


tion, or Indictment, yet the Method of Proſecution of Capital Offences F 
is ſtill to be by Indictment, except in the Caſes abovementioned. = 


I —.— c) wy 


ed to the Proceſs of a Court, is ſuch a Contempt as is puniſhable by Impriſonment; for tho' by E 
the Statute of Mages Charta, &c. no Man 1s to be impriſoned fine Fudicio Parium, vel per legem © a 


2 Hal. Hf. And altho Informations are practiſed oftentimes in the Crown - Office : 
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lawed, or Attaint of Felony or Præmunire. 


and they to indorſe it generally Billa vera, for the Words of the 


Py 


—Indiament. * 


(C) By whom it is to be found; and cherein 
who may and ought to be 'Jndicto2s. 


VERY lodictment is to be found by (a) twelve lawful Liege Free- gut for this 
men of the (%) County wherein the Crime was committed, return- vid. Head of 


; mination of any other Perſon. Fries. 

ed by the proper Officer, without the mY ation of any 8 That if 
it ars by the Caption of the Indigment, or otherwiſe, that it was found by leſs than 
OR. Men. tha Procendivgs upon it will be erroneous. 2 Hawk. P. C. 215. —— But if there be 
thirteen, or more, of the Grand Jury, and twelve agree, it is ſufficient, tho“ the Reſt diſſent. 2 Hal. 
Hiſt. P. C. 161. (b) For they are ſworn ad Inquivendum pro Corpore Comitatus, and cannot regularly in- 
quire of a Fa& done out of that County for which they are ſworn, unleſs ſpecially cnabled by AR of 


Parliament. 2 Hal. Hiſt. P. C. 163. 


They muſt be Probi & Legales Homines ; therefore it is a good Excep- . _ Hiſt. 
tion to one returned on a Grand Jury, that he is an Alien, or Villain, *:* 955: 


attainted in a Conſpiracy, or decies tantum, or of Perjury, or (c) Out- (0 The & bo 
a criona 


= Action. 
2 Hal. Hift. P. C. 155. — But this is left a Qucre in 2 Hawk, P. C. 216. 


_— 
—_. 


J— 


(D) Whether the Jndictozs, 02 Gzand Jury, 
may find Part of a Bill bzought befoze them 
true, and Part falſe, 


T ſeems to be generally agreed, that a Grand Jury muſt find either 2 B Rep. 5:. 

Billa vera, or Ignoramus for the Whole; and that if they take upon 3 Bulf. 206, 
them to find it ſpecially or conditionally, or to be true for Part only, and 3 Rep. 
not for the Reſt, the whole is void, and the Party cannot be tried upon 2 Hawt. P. C, 
it, but ought to be indicted a-new. | 210. 

Hence it hath been held, that if a Grand Jury indorſe a Bill of Mur- 3 Bulſ. 206. 


der Billa vera ſe defendendo, or Billa vera for Manſlaughter, and not for 2 Rel. Rep. 52. 


Murder, the Whole is void; and the Reaſon hereof given is, that the 1 Si4- 23. 


Grand Jury are not to diſtinguiſh betwixt Murder and Manſlaughter, . 09a. 


for it is only the Circumſtance of Malice that makes the Difference, and 
that may be implied by the Law without any Fact at all, and ſo it lies 
not in the Judgment of a Jury, but of the Judge ; alſo the Intention of 
their finding Indictments is, that there may be no malicious Proſecution ; 
and therefore if the Matter of the Inditment be not framed of Malice, 
* is Veriſimilis, tho' it be not vera, yet it anſwers their Oaths to pre- 
ent it. | 
But it ſeems to be now agreed, that the Grand Jury may, without Vide 2 Hat. 
ſubjecting themſelyes to any Puniſhment, find Part of a Bill true, and 151. S vide 
Part falſe, and that againſt the Direction of the Court. „ 
And it is ſaid by Hale, that if a Bill of Indictment be for Murder, and à Hal. Hip. 
the Grand Jury return it Billa vera quoad Manſlaughter, and Ignoramus 25%, 
quad Murder, the uſual Courſe is, in the Preſence of the Grand Jury, 
to ſtrike out Malitioſe, and ex Malitia ſua præcagitata, and Murdrawvit, 
and leave in ſo much as makes the Bill to be but = for ere | 


But yet the ſafeſt Way is to deliver them a new Bill for Manflaughter, 2 Hol. Hip. 
ndorſe- 152+ 


ment make not the Inditment, but only evidence the Aſſent or — 
* a 
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of the Grand Inqueſt; it is the Bill it ſelf is the Indictment, when 
affirmed. 
2 Hal. Hit, But notwithſtanding this Diſcretionary Power in the Grand Jury, yet 
158, by the ſame Author, if A. be killed by B. ſo that it doth conſtare de 
| Perſona occiſi & occidentis, and a Bill of Murder be preſented to them re- 
gularly, they ought to find the Bil for Murder, and not for Man- 
ſlaughter, or ſe deſendendo; becauſe otherwiſe Offences may be ſmothered 
without due Trial, and when the Party comes upon his Trial, the whole 
Fact will be examined before the Court and the Petty Jury ; and in 
many Caſes it is a great Diſadvantage to the Party accuſed; for if a 
Man kill B. in his own Defence, or per Infortunium, or poſſibly in exe- 
cuting the Proceſs of Law, upon an Afault made upon him, or in his 
own Defence upon the Highway, or in Defence of his Houſe againſt 
thoſe who come to rob him, (in which three laſt Caſes it is neither Felony 
nor Forfeiture, but upon Not guilty pleaded, he ought to be acquitted,) 
yet if the Grand Inqueſt find Iguoramus upon the Bill, or find the ſpecial 
Matter, whereby the Priſoner is diſmiſſed and diſcharged, he may never- 
theleſs be indicted for Murder ſeven Years after. | 
Yelv. 99. If the Grand Jury indorſe an Indictment on the Statute of News 
2 Hawk. P. C. Billa vera, but whether Ia verba prolata fuerunt malicioſe, ſeditioſe, vel 
wb contra, Ignoramus; or if they indorſe an Indictment of forcible Entry and 
forcible Detainer, Billa vera as to the forcible Entry, and Ignoramns as 
to the forcible Detainer; or if they indorſe, that if the Freehold were 


in J. S. or the Poſſeſſion were in J. S. then they find Billa vera, the 
whole is void. 


(E) Mhat Matters are indictable. 


OT only Capital Offences, ſuch as Treaſons and Felonies, are in- 
dictable, but likewiſe all other Crimes being of a publick Nature, 
and Mala in ſe, tho' of an inferior Kind, as Miſpriſions, and all other 
Contempts, all Diſturbances of the Peace, all Oppreſſions, and all other 
(a) Where (a) Miſdemeanors whatſoever of a publick evil Example againſt the 
| ons yr in- Common Law, may be indicted. a | 
de r 


hiring a Man to kill the Maſter of the Rolls, and for wearing a Sword with an Intent to kill the 
Maſter of the Rolls, Oc. or to that Effect; and it was moved in Arreſt, that an Attempt only is not 
puniſhable in our Law, & non efficit Conatus niſi ſequitur effeFus ; but the Court held clearly, that tho' 
in Caſes of Felony the Law be not as it was heretofore, when Voluntas reputabatur pro facto, yet as to 


Matters of Miſdemeanors, Attempts and Conſpiracies are puniſhable. 1 Sid. 230. 1 Lev. 146. 1 Keb. 
$09. Bacon's Caſe. 49-31 


2 Hawk. P.C. 
210» 


27 A pl. 20. But no Injuries of (4) a private Nature, unleſs they ſome way concern 
o. iT - | 


EE the King, can be puniſhed by way of Indictment at Common Law. 


Carth. 277. Preſentment 26. (b) And therefore where one was indicted for theſe Words, viz. The 


Juſtices of Peace have no Power to ſer up a Watch-houſe where the old one ſtood; and the Indif- 
ment was quaſhed, becauſe the Words are not indidable, for it is a Queſtion touching à Right. 
Trin. 27 Car. 2. Captain Cane's Caſe. | 1 


5 $5,163: Alſo generally where a Statute either prohibits a Matter of publick 
Co. Fac. 577. N 


+ Grievance, or commands a Matter of publick Convenience, as the Re- 
: 227 4 283 the common Streets of a Town, c. every ſuch Diſobedience of 
| ; uch Statute is indiQable ; but if the Party hath once been fined on an 
Action of the Statute, ſuch Fine is, it ſeems, a good Bar to the Indict- 


ment, becauſe by the Fine the End of the Statute is ſatisfied, 


Alſo 
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Aldo if a Statute extend only to (a) private Perſons, or if it extend (a) Sid.20g, 
” to all Perſons in general, but chiefly concern Diſputes of a private Na- © * 
ture, (b) as hols relating to Diſtreſſes made by Lords on their Te- , 288. 

nants, it is ſaid, that Offences againſt ſuch Statute will hardly bear an 1 Lev. 299. 


4 1 Raym. 203. 
N Indictment. | 1 Vent. 104, 
8 4 Inft. 121, 232. 2 Hawk, P. C. 211. 


Alſo where a Statute makes a new Offence, which was no way pro- 1 Show. 398. 
hibited by the Common Law, and appoints a particular Proceeding a- 3 Keb. 34, 
gainſt the Offender, as by Commitment, or Action of Debt, or Infor- Coo: Fax, 643; 
mation, Ec. without mentioning an Indictment, it ſeems to be ſettled at 644: 
this Day, that it will not maintain an Indictment, becauſe the mention- 3 Ad. 79. 


ing the other Methods of proceeding only ſeems impliedly to exclude : * 5. 
that of Indictment. | 3 


2 Rol. Rep. 247, 398. 2 Hawk. P. C. 211. 


> Yet it hath been adjudged, that if ſuch a Statute give a Recovery by Trin. 3 Geer. 
Action of Debt, Bill, Plaint or Information, or otherwiſe, it authorizes a 5 — ver. 


Proceeding by way of Indictment. 5 Hawk, P. C. 
. 211. 


Alſo where a Statute adds a new Penalty to an Offence prohibited alſo , Haut p.c. 
by the Common Law, it is in the Election of the Proſecutor to pro- 211. but fog 
= ceed either at Common Law, or on the Statute; and if he conclude his this vide in- 

Indictment cont. formam Statuti, and cannot make it good as an Indict- 615 ee 

ment on the Statute, yet if the Indictment be good as an Indictment * © 


at Common Law, it ſhall ſtand as ſuch, and the Words contra formam 
Statuti ſhall be rejected. 


* * 


C) Within what Place the Offence inquired 
of mult ariſe. . 


HE Grand Jury are ſworn ad Inquirendum pro Corpore comitatus, 2 Hal. Hiſt. 
and therefore by the Common Law cannot regularly indi& or P. C 163: 
preſent any Offence which does not ariſe within the County or Precinct : Soul. 2G. 
for which they are returned. | | 220, 


And therefore it is a good Exception to an Indictment, that it 2 Hawk. P.C. 
doth not appear that the Offence aroſe within ſuch County or Pre- 222: 92d fe- 


—_ veral Autho- 
ritics there 

= cited, 
Alſo it hath been holden, that the finding of a Collateral Matter ex- 1 Hawk. P. 


2 ety alledged in the Indictment, in a different County or Precinct, is 
= void. 


Alſo it hath been generally holden, that the Want of an expreſs 2 Hawk. P. C. a 


220. 
—R=I 


8 Allegation of the Precinct where the Offence happened, is not ſupplied 220. 


by putting it in the Margent of the Indictment, unleſs it go farther, as by 


1 adding in Comitatu prædicto, Ec. which ſeems to be ſufficient, where in 


the Body of the Indictment no other County is named before. 
Alſo if a Fact be alledged in B. juxta D. in comitatu E. it is ſaid, that C Fac 41. 
hereby it ſufficiently appears that B. is in the County of E. Te HIS. 
So if an Arreſt be alledged in the County of A. and one be indicted 2 Hawk. P. C. 
for reſcuing the Party arreſted, without ſaying in what County, it ſhall 220. 
be intended to have been in the County of A. where the Arreſt was. 
It ſeems alſo, that by the Common Law, if a Fact done in one County 2 Hawk. P. C. 


prove a Nuſance to another, it may be indicted in either. 21. 
Vol. III. r 80 
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Indidment. 


2 Hal. Hiſt. 
P. C. 164. 


2 Hawk. P. C. 

221. * 
(a) But if 4. 

rob B. in the 


So if A. by reaſon of Tenure of Lands in the County of B. be bound 
to repair a Bridge in the County of C. if the Bridge be in Decay, be may 
be indicted in the County of C. that he is bound ratione tenuræ of Lands 
in the County of B. to repair the Bridge. | 

Alſo by the Common Law, if one guilty of (a) Larceny in one 


County carry the Goods ſtolen into another, he may be indicted in 
either. | 


County of C. and carry the Goods into the County of D. A. cannot be indicted of Robbery in the 
County of D. becauſe the Robbery was in another County; but he may be indicted of Larceny, or 


Thefr, in the County of D.. becauſe it is Theft wherever he carries the Goods ; the like Law in an 
Appeal. 7 Co. 2. 4. 2 Hal. Hiſt. P. C. 163. 


2 Hawk. P. C. 
221. 

(b) 1 Hawk. 
P. C. 111.— 
But for this 
vid. 1 Sid. 
171. 

Rel. 79. 


2 Hawk. P.C. 


221. 


2 Hauk. P. C. 
221. 


If a Man marry two Wives, the firſt in a foreign Country, and the 
ſecond in England, he may be indicted and tried for it in England upon 
the Statute of 1 7a. 1. cap. 11. which makes it Felony, becauſe the 
ſecond Marriage alone was Criminal, and the firſt had nothing unlawful 
in it, and was meerly of a tranſitory Nature; and by (b) Hawkins, if 
the ſecond Marriage had been in a foreign Country, the Party might 
have been indicted here within the Purview of the ſaid Statute 1 Fac. 1. 

Alſo if a Woman be taken by force in one County and carried into 
another, and there married, the Offender may be indicted, Cc. in the 
ſecond County on the Statute of 3 H. J. cap.2. becauſe the Continuance 
of the Force amounts to a forcible Taking. 

But if an Offence in ſtealing a Record, Sc. contrary to 8 H. 6. be 
committed, partly in one County, and partly in another, ſo as not to 


amount to a compleat Offence within the Statute in either, it is ſaid, | 


2 Hawk. P.C. 


220, Va 


2 Hauk. P.C. 


220 1. 


(c The Of- 
fender muſt 
be rried 
where the 


that the Party cannot be indicted for a Felony in either, but only for a 
Miſpriſion. 
But notwithſtanding the above Inſtances, it ſeems agreed as a general 
Rule, that let the Nature of the Offence indicted be what it will, if 
it appear upon Not guilty, to have been committed in a different County 
from that in which the Indictment was found, the Party ſhall be ac- * 
uitted. 5 | Ft 
a And therefore at the Common Law, if a Man had died in one County 
of a ſtroke received in another, it was holden, that the Homicide was in- 
dictable in neither, becauſe the Offence was not compleat in either; but 
to remedy this Inconvenience, it is enacted by 2 3 E. 6. cap. 24. That 
© where any one ſhall be feloniouſly ſtricken or poiſoned in one County, 
© and die thereof in another, an Indictment thereof found by the Jurors | 
© of the County where the Death ſhall happen, whether before the Co- 
© roner, on View of the Body, or whether before Juſtices of the Peace, 
© or other Juſtices, Oc. ſhall be as (c) effectual, as if the Stroke, Oc. had 


© been in the County where the Party ſhall die, or where the Indict- 
© ment ſhall be ſo found. | | 


* 


Death happened; but an Appeal may be brought in either County. 7 Co. 2. Bulwer's Caſe, 2 Hal. | 
Hiſt. P. C. 163. * 


2 Hal. Hiſt. 
P. C. 163. 
but for this 
vide Tit. 
Principal and 
Acceſſory. 


2 Hal. Hiſt, 
F. C. 163. 

2 Hawk. P. C. 
222-3, 


So if A. had committed a Felony in the County of D. and B. had 5 
been Acceſſory before or after in the County of C. B. could not have 


been indicted as Acceſſory in either County at Common Law; but by 


the above Statute he is indictable, and ſhall be tried in the County where 
he ſo became Acceſſory. 3 | 
It appears to have been a great Doubt at Common Law, how Treaſon 
done out of the Realm was triable ; ſome holding, that it was only e 
triable by Appeal before the Conſtable and Marſhal ; others, that it was 
indictable in any County where the King pleaſed ; and ſome, that it was 
indictable where the Offender had Lands: But for a plain Remedy, Or- 
der and Declaration of this Matter, it is enacted by 35 H. 8. cap. 2. That 
© all Offences then or after made or declared to be Treaſons, Miſpriſions 
© of Treaſon, or Concealments of Treaſons, done out of this Realm of 


4 Cc E gland, 


r = £7 CAE PL Ras ba, 27. 
8 * * 3 — 3 1 


e 


Manner as if ſuch Offences had been committed on the Land. 


_— 
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England, ſhall be inquired of, heard and determined, by the King's 
c Bench, by lawful Men of the Shire where the ſame Bench ſhall fir; 
cor elſe before ſuch Commiſſioners, and in ſuch Shire of the Realm, as 
c ſhall be aſſigned by the King's Commiſſion, and by lawful Men of the 
© ſame Shire, in like Manner to all Intents and Purpoſes, as if ſuch Trea- 
© ſons, &3c. had been done within the ſame Shire, where they ſhall be ſo 
© inquired of, &c. | 
In the Conſtruction hereof it hath been reſolved, | | | 
1. That if after an Indictment has been taken in Purſuance to this 2 Hawk. P. C. 


Statute, the Court, or Commiſſioners appointed by the King, remove 223 


into a different County, the Trial ſhall be by Jurors returned from the (a) 3 hp. 34. 
firſt County, (a) being moſt agreeable to the general Courſe of the H. P. C. 204, 
Common Law, which requires that Indictments ſhall be tried by Jurors S4. P. C. 
of the ſame County in which they were found. | 

2. That the Commiſſioners and County for the Trial are well aſſigned 3 %. 11. 
by the King's Writing his Name to the Commiſſion, or by his Signing 2 Hawk. P. C. 
the Warrant for it. | 223. 

3. That an Offence in Ireland, that is Treaſon here as well as there, is 2 Hawk. P.C. 
triable here by Virtue of this Statute, unleſs it were committed by a 223. 
Peer of Ireland; in which Caſe it is not triable here, becauſe the Party 
would loſe the Benefit of a Trial by his Peers. 

That this Statute is not repealed by 1 & 2 Ph. & M. which enacts, 2 Hawk. P. C. 


That all Trials for Treaſon ſhall be according to the Common Law. 2. Tipe. 
P. C. 164. 
By the 28 H. 8. cap. 15. it is enacted, That Treaſons, Felonies and 1 
© Robberies, Cc. upon the Sea, Oc. ſhall be inquired, Ec. in ſuch Places ane . : 
in the Realm as ſhall be limited by the King's Commiſſion, in like Piracy, & 11 


& 12 N. z. 

; cap. 7. which 
ena cts, that all Piracies and Felonies upon the Sea, c. may be tried, or upon the Land in his 
Majeſty's Plantations, &c. 


© By the 27 H. 8. cap. 6. for the Puniſhment and ſpeedy Trial, as well 
of the Counterfeiters of any Coin current within this Realm, as of all 
Felonies and Acceſſories of the ſame, and other Offences feloniouſl | 
done within any (b) Lordſhip Marchers of ales, the Juſtices of Gaol- () This Sta- 
Delivery and of the Peace in the Shire or Shires of England, where 1 
the King's Writ runneth, next adjoining to the Lordſhip Marchers, or old We 
other Place in ales, where ſuch Counterfeiting, Cc. ſhall be com- Counties, as 
mitred, ſhall have Power, at their Seſſions and Gaol-Delivery, to in- to the Lord- 
quire, by Verdict of twelve Men of the ſame Shire, E9c. in England, 3 
there to cauſe all ſuch Counterfeiters, Ec. to be indicted, c. in like 12 Lay wag 
Manner as if the ſame Petit Treaſons, Ec. had been done within any Aiboro's Caſe, 
of the ſaid Shires within the ſaid Realm; alſo ſuch Juſtices ſhall try 

all foreign Pleas pleaded by ſuch Offenders ; neither ſhall an Acquitta], 

Sc. or Fine making in the Lordſhips Marchers, be (c) a Bar for a (e) But an 


Perſon indicted in the ſaid Shire within two Years after the Felony. SEN of 
C Gran 
Seſſions is a good Bar of an Indictment for the ſame Crime in England. 2 Hawk. P. C. 221. 


Sa GAA a9: © 9. &. 9.6 


By the 2) Eliz. cap. 2. Treaſons by Prieſts or Jeſuits coming into 2 Hal. Hip. 
E1gland, and Felony for receiving them, are inquirable and determinable F. C. 164. 
where the Offender is apprehended. 
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to © Jndictment. 


(G) What ought to be the Fozm of the Body 
o an Jndictment at Common Law: And 
erein, | 


1. Pow the Body of an Indictment at Common Law 


2 to ſet fozth the Subſtance and Manner of the 
act. 


Hal. Hift. 
*s A 
Perſon, and of thoſe neceſſary Circumſtances that concur to aſcertain 


a) To that the Fact, and its Nature, in which, in favour of Life, great (a) Strict- 


gree as to neſſes have at all Times been required. 
become the | 3 
Diſeaſe and Reproach of the Law. 2 Hal. Hiſt. P. C. 193. That before the 4 Geor. 2. cap. 26. 
E 6 Geor. 2. cap.—— all Parts of it ought to be in Latin, and how far it was vitious for falſe, or im- 
proper Latin, vide 2 Hauk. P. C. 238-9. 


N Indictment, as defined by my Lord Hale, is nothing elſe but a 


Cro. Eliz. And therefore it is laid down as a good general Rule, that in Indict- 

. d MENTS, as well as in Appeals, the ſpecial Manner of the whole Fact ought 

yy hs to be ſet forth with ſuch Certainty, that it may judicially appear to 
the Court that the Indictors have not gone upon inſufficient Premiſſes. 


2 Hawk. P.C. Hence it hath been held, that no Periphraſis, or Circumlocution what- 
224. and ſe- 


” ſoever, will ſupply thoſe Words of the Act which the Law hath appro- 
ge __ priated for the Deſcription of the Offence; as Murdravit in an Indictment 
cited. 2 Hal. of Murder, (6) Cepit in an Indictment of Larceny, Mayhemavit in an In- 
Hit P. C. 183, dictment of Mayhem, (c) Felonice in an Indictment of any Felony what- 


rg => 1000 ſoever, Burglariter, or Burgulariter, or elſe Burgalariter, in an Indictment 


therefore an of Burglary, (4) Proditorie in any Indictment of Treaſon, contra Ligean- 
ver + tie ſue debitum in an Indictment of Treaſon againſt the King's Perſon. 
againſt A. k : 

uod Felonice abduxit unum equum, without ſaying cepit & abduxit, is not good, for be might have the 

orſe by Bailment, and then it is no Felony. 2 Hal. Hift. P. C. 184. (e) For if A. is indicted, that 
furatus eft unum equum, it is but a Treſpaſs, for Want of the Word Felonice. 2 Hal. Hit. P. C. 184. 
(d) In Petit Treaſon it muſt be laid Felonice & proditorie ; for tho” he be acquitted of the Petit Trea- 
ſon, he may be convi& of the Manſlaughter or Murder. 2 Hal. Hift. P. C. 184. 


2 Hawk. P.C. But in an Indictment, or Appeal of Rape, the ſame is ſufficiently ſet 
( But 8 forth by the Words Felonice rapuit, without adding (e) Carnaliter cognovit, 
Indictment or ſetting forth the ſpecial Manner of the Terror or Violence, and then 


of Rape, Concluding that the Defendant fic Felonice rapuit. | 
quod Felonice : 7 

& carnaliter cognovit, without the Word rabuit, is not good, tho' it conclude contra formam Statuti. 
2 Hal. Hiſt. P. Go 134. 


2 Hawk. P.C. And from this Certainty required in Indictments, it hath been holden, 

225. that an Indictment for a felonious Breach of Priſon, without ſhewing the 
Cauſe of the Impriſonment, is not good. | 

Allen 18. So of an Indictment for refuſing to ſerve the Office of Conſtable, 

1 Med. 24 being Legitimo modo elefus, without ſhewing. the Manner of the Elec- 


, Ie 96, tion. 

Cre. Eliz.483, $0 it hath been adjudged, that an Indictment of Burglary is inſufficient, 
pl. 12. without ſhewing that it was Noctauter. ED 

\ =. Alſo it is agreed, that an Indictment, charging a Man with a Nuſance, 
345. jn reſpect of a Fact which is lawful in it ſelf, as the Erecting of an Inn, 
Palm. 368, Ec. and only becomes unlawful from particular Circumſtances, is inſuffi- 
274. cient, unleſs it ſet forth ſome Circumſtances that make it unlawful. 


4 | So 


plain, brief and certain Narrative of an Offence committed by any 


| oY 
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So it hath been adjudged, that an Indidtment for traiterouſly coining 2 Hawk. P. C. 
Alkemii like to the King's Money, without ſhewing what Money, viz. 223. 


EF whether Gold, Silver, or Copper, is inſufficient; for if the latter of theſe, 


the Offence could not amount to Treaſon. 
So an Indictment of Perjury not ſhewing in what Manner, and in what Cro.Fliz. 133. 


Court the falſe Oath was taken, is inſufficient ; becauſe, for ought appears, 


it might have been extrajudicial. | 

But an Indictment of Extortion charging J. S. with the taking of 50 s. 1 $i. 91. 
as Bailiff of an Hundred colore Officii, without ſhewing for what he took 2 Hawk. P. C. 
it, is good, at leaſt after Verdict; for perhaps he might claim it generally, _—_ 
as being due to him as Bailiff, in which Caſe the taking could not be 
other wife expreſſed. 

An Indictment charging a Man disjunctively is void; as murdravit, vel 5 Mod. 157, 
murdrari cauſavit, or that A. verberavit B. vel verberari cauſavit, or that 2 5 
A. fabricavit talem chartam, vel fabricari catſavit, &c. for here are di- ig. bb 
ſtinct Offences, and it appears not of which of them the Party is 2 Hawk. PC. 
accuſed. 223. 

Alſo an Indictment accuſing a Man in general Terms, without aſcer— 


taining the particular Fact laid to his Charge, is inſufficient ; for no one K 171 
can know what Defence to make to a Charge which is uncertain, nor 1 S. 389. 
can he plead it in Bar or Abatement of a ſubſequent Proſecution ; neither 2 Han. P. 
can it appear that the Facts given in Evidence againſt a Defendant on FORO 
ſuch a general Accuſation are the ſame of which the Indictors have 

accuſed him; nor can it judicially appear to the Court what Puniſhment 

is proper for an Offence ſo looſely expreſſed. 


As where the Indictment charges the Party with having ſpoken divers 2 Hawk. P. 
falſe and ſcandalous Words againſt F. S$. being Mayor of A. c. or with C. 226 and 
being a common Defamer, Vexer, and Oppreſſor, Ec. or with being a vet Au- 
common Diſturber of the Peace, and having ſtirred up divers Quarrels fe ce 
among his Neighbours, or with being a Perſon of evil Behaviour, a com- | 
mon Deceiver, a common Publiſher of the King's Secrets, Cc. or with 
being a common Foreſtaller, a common Thief, a common Cham- 
pertor, Sc. 

But Barretry being an Off:nce of a complicated Nature, conſiſting in 2 Hawk. P. 
the Repetition of frequent Acts, all of which it would be too prolix to J. 226. vide 


enumerate, Experience has ſettled it to be ſufficient to charge a Man in . 
general as a common Barretor. 


And for the ſame Reaſon an Indictment againſt a common Scold is 2 Hawk. P. 
ſufficient, without ſhewing any Particulars. F C. 227. 


Neither is it neceſſary for an Indictment of either of theſe two laſt 2 Hawk. P. - 


mentioned Offences to conclude in Nocumentum omnium Ligeorum, &c. for 227 
it appears from the Nature of the 'Thing, that it could not but be fo. 


An Indictment muſt lay the Charge againſt the Defendant poſitively, S, 371. 
and not by way of Recital, as with a Qyod cum, Ec. and it muſt expreſly ©*: Fac. 20. 


alledge every Thing material in the Deſcription of the Subſtance, Na- An 


5 Co. 150, 
ture, and Manner of the Crime; for no Intendment ſhall be admitted to 2 Hawk. P. 
ſupply a Defect of this kind. | 


. 
Therefore if an Indictment of Murder want the Words ex Malitia Dyer 99-/1 63. 
precogitata, it is no Anſwer that it has the Words felouice murdravit, 8 P. 
which imply as much. e 

So if any Indictment of Death want an expreſs Allegation that the 2 Hawk. P. 
Party received the Hurt laid as the Cauſe of his Death, and alſo that © 227. 
he died thereof, no Implication will help it. 1 1 OT © 

Alſo if an Indictment for a feloniouſly breaking of Priſon, and com- Keitw. $7. 
. S. there impriſoned, Cc. to eſcape, do not expreſly alledge 2 Hawk. P. 
that 7. S. did eſcape, it is no Anſwer that it is fully implied in calling 8 es 
the Offence a felonious breaking. | | DOS 

Vet ſtrained and over-nice Exceptions of this kind are not to be 4 Co. 41 


regarded; as that an Indictment of Death, laying the Aſſault to have been * Hut. F. 
Vol. III, D d ; with C. 227. 
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Cro. Fac. 473+ 


2 Hauk. P. 
C. 227. 


9 Co. 67. 


5 Co. 150. 
2 Hack. P. 
C. 227. 


Cro. Fac. 610. 


2 Mod. 128. 
2 Rol. Rep. 

226, 

Aoor 606. 

2 Lev. 229. 
Raym. 378. 
1 Keb. $52, 


Cro. Fac. 610. 


2 Hol. Rep. 
226. 


2 Lev. 229. 


2 Mod. 129. 
2 Hauk. P. 
C. 228. 


2 Hawk. P. 
C. 225-9. 

and ſeveral 
Authorities 
there cited. 


unam acram Feni, which is ſaid to be ſufficient, and yet that which was 3 
- mowed could not, at the Time of the mowing, in Strictneſs be called 


2 Hawk. P. 
C. 229. ” 


9 Ca. 67. 


Pow. 97. 


2 Hawk. P. 


C. 229. 


2 Hawk, P. 
C. 229. 


Jndictment. 


with Malice prepenſe, doth not expreſly repeat it in the Clauſe imme. 
diately following, and joined with a Copulative ſhewing the giving of the 
Wound at the {ame Time and Place. 

Or that an Indictment ſetting forth that 7. S. was lawfully arreſted 


by Virtue of a Plaint before ſuch a Sheriff, Ec. doth not expreſſly ſhew 


that there was a good Warrant. | / 

Or that an Indictment ſetting forth an Arreſt in ſuch a Pariſh and 
Ward in London, by Virtue of a Warrant, to arreſt the Party within the 
Liberties of London, doth not expreſly lay ſuch Pariſh and Ward within 
the Liberties of London. | 

Or that an Indictment finding that F. S. exiftens of ſuch a Trade, Ec. 


as will bring him within the Law whereon the Indictment is founded, 


committed ſuch a Fact, does not expreſly alledge that he was of ſuch 
Trade, Sc. at the Time of the Fact; for it fully appears from the natu- 
ral Conſtruction of the Participle exiſtens going before the Verb, ro which 
it is the Nominative Caſe. | | NATE, | 

Vet it is a good Exception to an Indictment of forcible Entry finding 
that A. diſſeiſed B. of ſuch Land exiſtens liberum Tenementum of B. that 
it is not expreſſed at what Time it was his Freehold ; for it ſtands indif- 
ferent, according to the common Rules of Conſtruction, whether it was 
his Freehold at the Time of the Diſſeiſin, or at the Time of finding the 
Indictment, the Word exiſtens being applied only to the Thing which 


was the Subject of the Action, and not being the Nominative Caſe of the 


Verb, as in the former Caſe. 

If one material Part of an Indictment be repugnant to another, or if 
the Fact as laid be impoſſible or abſurd, the Indictment is void; as 
where one is indicted for having forged a Writing, in which A. was 
bound to B. which is impoſſible if the Writing were forged ; or for having 
diſſeiſed F. S. of Land; wherein it appears, by the Indictment itſelf, 
that he had no Frechold, or for having entered peaceably on J. S. and 
then and there forcibly diſſeiſed him; or for having diſſeiſed him of Land 
then being, and for ever ſince continuing to be, his Freehold ; or for 
having murdered 7. S. at B. where by the Indictment it appears that 
F. S. was only wounded at B. and died at C. or for ſelling Iron with 
falſe Weights and Meaſures, which is not only abſurd, as ſuppoſing that 
Iron could be ſold by Meaſure, but inconſiſtent, in ſuppoſing that it was 
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ſo ſold, and yet at the ſame time fold by Weight; or for being abſent 
from Church fix Months, between ſuch and ſuch a Time, which appears 
to have contained only the Space of eleven Days; or for feloniouſly © 
cutting down Trees, Sc. Yet where the Senſe is clear, a ſmall Impro- 
priety may be diſpenſed with; as where one is indicted for having mowed 


Hay, but Graſs only. | 


Alſo a Repugnancy in an Indictment in ſetting forth the Offence of 
the Acceſſory, is as fatal as it is in ſetting forth that of the Principal, 
as where an Indictment of Death having laid the Stroke on one Day, 
and the Death at another, charges the Acceſſory with having abetted the 


Principal at the Time of the Felony only. 


But where ſeveral are preſent and abet a Fact, and one only actually 

does it, an Indictment may, in the ſame Manner as an Appeal, either lay 
it as done by the one, and abetted by the reſt. | 1 
hut if it barely charge a Man with having been preſent, it is void; 
| becauſe a Man may be innocently preſent. INE 2 , 

An Indictment of 7. S. as Acceſſory to four by theſe Words, Sciens 
ipſos huatuor feloniam predite feciſſe apu B. felonice receptavit, without 
adding eos is naught; for it appears not clearly how many of them he 


charged to have received. | 
12 y l 


1 — ——_— 


Indidment. ä 
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® Alſo an Indictment of a Conſtable for having voluntarily and feloni- 2 Hawk. P. 
E ouſly ſuffered a Perſon arreſted by him on Suſpicion of Felony to eſcape, C. 229, 230, 
* without ſhewing what the Felony was, and that it was actually commit- 

ted, is ſaid to be void for the Uncertainty : But an Indictment for know- 

ingly ſuffering Perſons convicted of Felony to eſcape, is ſaid to be good, 

without finding expreſly what the Felony was, or that it was committed, 

if the Record of Conviction be ſet forth with convenient Certainty ; for 

that ſhews what the Felony was, and that it was committed. 

It is holden by ſome, that an Indictment finding that 7. S. ſcienter 2 Hawk. P. 
receptavit J. D. being a Felon, is not good, without expreſly finding 1 
that he knew him to be a Felon; but by others, ſuch Indictment is good, ties there 
becauſe the plain Conſtruction of the Word ſcienter carries it thro' the cited. 
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2. How the Indittment muſt ſet fozth the Perſons men⸗ 
tioned oz rekerred to im it. | 


The Name and Addition of the Party indicted ought regularly to be 2 Hat. Bip. 
inſerted, and inſerted truly, in every Indictment; but if the Party be P. C. 175. 
indicted by a wrong Chriſtian Name, Surname, or Addition, and be 
® plead to that Indictment Not guilty, or anſwer to that Indictment upon 
© his Arraignment by that Name, he ſhall not be received after to plead 
Miſnomer or Falſity of his Addition; for he is concluded and eſtopped 
by his Plea by that Name, and of that Eſtoppel the Gaoler and Sheriff 
that doth Execution ſhall have Advantage. 

But it is ſaid, that an Indictment that the King's Highway in ſuch a 2 Rol..tbr. 79, 
Place is in Decay, thro' the Default of the Inhabitants of ſuch a Town, » P. 
is good without naming any Perſon in certain. | Bo ena 

Alſo it is faid, that no Indictee can take any Advantage of a miſtaken 2 Hawk. P. 
(a) Surname in the Indictment, either by Plea in Abatement, or other. ©: 23% 
wiſe, notwithſtanding ſuch Surname have no manner of Affinity with his pt ard 
true one, and he was never known by it. | lafeſt Way 


| s | to allow his 
Plea of Miſmomer, both as to his Surname and as to his Chriſtian Name; for he that pleads Miſ- 


$ nomer of either, muſt in the ſame Plea ſer forth what his true Name is, and then he concludes him- 
ſelf; and if the Grand Jury be not Ciſcharged, the Indictment may be preſently amended by the 
Grand Jury, and returned according to the Name he gives himſelf. 2 Hal. Hiſt. P. C. 136. 


And in this Reſpect an Indictment (b) differs from an Appeal, where- 2 Hat Hip. 
of it is certain that a Miſnomer of a Surname may be pleaded in an P. C. 176. 
Abatement as well as any other Miſnomer whatſoever. a 2 Hawk P. 


C. 230. 
) But that every other Miſnomer of the Defendant, as alſo every defeQive Addition, are . fatal in 
an Indictment as an Appeal; for which vide 2 Hawk. P. C. 18), &c. 


Not only the Miſnomer of the Name of Baptiſm will abate an Indict- 2 Hawk, P. 
ment, but alſo the Naming the Defendant Knight, Sc. who is a Baronet, 2 220 Und 
and no Knight, Ec. or the Omiſſion of a Name of Dignity; as where 8 
Garter King at Arms is not named Garter in the Indictment; and ſo of there cited. 


any other Name of Dignity, (c) if Proceſs of Outlawry lie upon it. (90 Bur an 


i 1 ; Indictment 
againſt a Peer of the Realm is good without an Addition, becauſe no Proceſs of Outlawry lies againſt 


him, Cro. Eliz. 148. Lord Dacre's Caſe. 2 Hal. Hiſt. P. C. 177. 


By the Common Law the Party indicted could not take Advantage 2 Hat. He. 
of a Miſnomer or the Want of Addition, becauſe the Fact being ſworn P. C. 176. 
againſt the Party preſent, arid appeating to 'their View, there 'could be 
no Injury by the Miſnomer ; alſo as Felons generally go by no certain 
Name, and have no fixed Habitation, it was thought hard to find out 
their real Names or Profefions ; but this was altered by the ___ 
| 2 1 II. 5. 


Indicment. 


1 II. 5. cap. 5. which requires that in all Indictments, Ez. the Party 
indicted ought to have the Addition of his Myſtery, Degree, Place, and 
County. 
2 Hal. Hg. The Additions required by the Statute are, that of his Degree, as 
Ay — Le Teoman, Gentleman, Eſquire; of his Myſtery, as Husbandman, Sailer, 
« vide | a 
2 Hawk. P. Spinfier, &c. therefore if the Addition be only general, as Servant, Far- 
C. 187 8. mer, Citizen, Sc. or of Crimes and Miſdemeanors only, as Extortioner, 
. Vagabond, Heretic, Sc. theſe are no good Additions. 
2 Hal. Hiſt. 'The Addition ought to be to the Subſtantive Name, and not to that 


oi N 4 which comes after the Alias difns, becauſe regularly the Addition refers 


C. 231. to the laſt Antecedent. | 


2 Hal. Hiſt. If ſeveral Perſons be indicted for one Offence, Miſnomer, or Want 


P. C. 177. of Add tion of one, quaſheth the Indictment only againſt kim, and the 
=. - _ reſt ſhall be put to anſwer; for they are in Law as ſeveral Indictments; 
ACF. F. C. | 


221. it js and ſo in Treſpaſs. 


ſaid, that where ſevcral are indifted, and there is an On:ifſhion of an Addition as to one, ic makes 
the Indictment vicious as to all; for which is cited 1 BH. 183. 


2 Hawk. P. Not only the Defendant, but regularly all other Perſons alſo men- 

C. 231. tioned in an Inditment, muſt be deſcribed with convenient Certainty; 
and therefore it ſeems to be generally agreed at this Day, that an Indict- 
ment for ſuffering divers Bakers to bake, Sc. againſt the Aſſiſe, or for 
diſtraining divers Perſons without Cauſe, or for taking divers Sums of 
Money of divers Terſons for ſuch a Toll, Sc. without naming any 

Bakers, c. in particular, is inſufficient. 

Plow. $5. v. But an Indictment of Murder cnjuſdam ignoti is good; and ſo for 

Dyer 285. a. ſtealing the Goods cujuſdam igucti; ſo of an Aﬀault in quendam ignotum ; 

xi gg Hſe and if he be acquitted or convicted, and be afterwards indicted for an 

2 Hawk. 232. Aſſault or Murder of ſuch a Man by Name, he may plead the ſormer 
Conviction or Acquittal, and aver it ro be the ſame Perſon. 

But an Indictment grod invenit quendam heminem mortuum, as felonice 
furatus eft duas Tunicas, without ſaying de Bonis & Catallis cujuſdam ignoti 
is not good. | | 
2 Hal. Hit, Tf os Goods of a Chapel be ſtolen, the Indictment ſhall ſay Bona & 
P. C. 181. Catala Capelle in cuſtodia Prepoſitorum ; if it be done in Time of Vaca- 
tion, Bona & Catalla Capellæ tempore Vacationis ; but if the Goods of a 

Pariſh Church be ſtolen, as the Bell, the Books, Sc. it ſhall run Bona 
Parochianorum de S. in cuſtodia Cardianorum Ecclefiz, and ſhall not ſuppoſe 
them Bona Eccleſiæ. | DS 

If the Goods which A. hath as Executor of B. be ſtolen, the Offender 
may be indicted quod Bona Teſtatoris in enſtodia A. Executoris ejuſdem B. 

or it may be general Bona ipſius A. HO 
2 Hal. Hi. If A. dying be buried, and B. opens the Grave in the Night-time, 
F. c. 18. and ſteals the Winding-ſheet, the Indictment cannot ſuppoſe them the 
Goods of the dead Man, but of the Executors, Adminiſtrators, or Ordi- 
nary, as the Caſe falls out. | 
Cro. Elix. 490 An Indictment grod felonice, Ec. cepit quandam peciam Panni cujuſdam 
A, one 2; J. S. without ſaying de Bonis & Catallis cujuſdam J. S. was therefore 
i Bos 
2 Hal. Hit. There is no Need of an Addition of the Perſon robbed or murdered, Ec. 
P. C. 182. unleſs there be a Plurality of Perſons of the ſame Name; neither then is 
it eſſential to the Indictment, tho' ſometimes it may be convenient, for 
Diſtinction ſake, to add it; for it is ſufficient if the Indictment be true, 
2 that F. S. was killed or robbed, tho* there are many of the ſame 
ame. ; 
Keil. 25. And it hath been adjudged, that an Indictment of an Aſſault on John, 
Dyer 285 Pariſh Prieſt of D. in the County of C is good without mentioning his 
„ Hawk, P. Surname ; for the Certainty of the Perſon ſafficiently appears. 


2 Hal. Hiſt. 
N 


I Hal. Hip. 
P. C. 181. 


But 
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Indictment. 


105 


But it ſeems that if ſuch Indictment had only deſcribed him by his 2 Hawk. P. 
Name of Baptiſm without any farther Addition, it had been too uncer- © 232-3- 


tain ; yet the contrary ſeems to be held in (a) Moor: However, it ſeems (a) Mor 466. 


agreed that a Repugnancy or Abſurdity in the Deſcription of the Perſon pl. 662, 


injured will vitiate an Indictment; as where one is indicted for ſtealing 
Bona prediff J. S. where no J. $. was mentioned before. 


It is not neceſſary to alledge in an Indictment of Death, that the Party 2 Hawk. P. 


killed was in the Pcace of God. 


3. How the Indictment ought to ſet fozth the Thing 
wherein the Offence was committed. 


233. 


An Indictment, which doth not with ſufficient Certainty ſet forth the 2 Hawk. P. 


Thing wherein the Offence was committed, is inſufficient; as where one 
is indicted for having forged a Leaſe of certain Lands, without naming 5 


C. 182. 


ſome one certain Farce), or for having ſtolen Bona & Catalla J. S. with- accord, 


out ſhewing any in particular, or for having treſpaſſed on two Cloſes of 


Meadow or Paſture, or for having diverted grandam partem Aquæ running 
from ſuch a Place to ſuch a 1lace, without any farther Deleripeion; or 
for having ingrofled magnzm guantitatem Stramimis & Fæui, or diverſos 
cumulos Tritici, without ſhewing how much of each, or for having car- 
ried away duas centenas Caſci, without adding Libras or Uncias, Ec. or 
for having erected ſeveral Cottages contra Formam Statuti, without ſhew- 
ing how many. | 7 

It is ſaid to be moſt proper in Indictments of Larceny and Treſpaſs 


. 
= 


Hawk. P. 


on a living Thing to ſhew to whom the Property of it belonged, by call- C. 234. 


ing it the Ox or Horſe, &c. of J. S. without uſing the Words Bora 69 
Catalla: Yet there are many Precedents in Books of good Authority, 
wherein this Nicety is not obſerved. 


If Theft be alledged in any Thing, the Indictment muſt ſet down the 2 Hal Hip. 


Value, thac it may appear whether it be Grand or Petit Larceny. 


P. C. 183. 


If the Thing be moveable, as a Horſe, Cow, Ge. it is ſa'd to be 2 Hawk. P. 
moſt proper to ſhew its Worth by the Word Pretium; but if the Thing © 234. 


be immoveable, and conſiſts of divers dead Things, it ought to be ad 


{ 


Valentiam ; (b) yet this Nicety ſeems not neceſſary; neither is it clear () And per 
that the Worth of the Thing ſtolen is required to be ſet forth in an Hale this is 


Indictment of Larceny for any other Purpoſe, than to ſhew that the 
Crime amounts to Grand Larceny, and the better to aſcertain the Crime, 


in order for a Reſtitution, or in an Indictment of Treſpaſs, for any other 
Purpoſe, than to aggravate the Crime. 


tiam, or e Converſo, it doth not vitiate the Indictment; and fo it is if one Pretii or ad 


will be uncertain whether Grand or Petit Larceny. 2 Hal. Hiſt. P. C. 183. 


but Clerk- 
ſhip, and not 
ſubſtantial ; 
for if Preti: 
be ſer inſtead 
of ad Valey- 
Valentiam be 
added to ſeveral Things, where in true Clerkſhip it ſhould be applied ſeverally, it is good if the 
Party be convict of all; bur poſſibly, if the Party be convict bur of Part, it is not good, becaulc it 


An Indictment quod felonice cepit 20 Oves, Matrices & Agnos, or 2 Hal. Hiſt. 


Matrices & Verveces, is not good, becauſe it doth not appear how many 


of one Sort, and how many of another; but 20 Oves generally might 


tave been good without diſtinguiſhing Matrices & Verveces, as in Caſe of 
Replevin or 'Treſpaſs. | 


But an Indictment de quatuor Riſcis & Ciſtis, Auglice Cheſts and Cof- P 


fers, is good, becauſe ſynonymous. 


expreſſed, and good for the Reſidue. 2 Hawk. P. C. 234. 


* 


Vol. III. | Ee 4. How 


C. 183. 


Hal. Hiſt. 
C. 183. 

| | Where 1t is | 

ſaid, that regularly the ſame or more Certainty is required in an IndiQment of Goods, than in Treſpaſs .-, 


for Goods, —- And note, Ihat it is agreed as a general Rule, that if an Indictment be uncertain as 
to ſome Particulars only, and certain as to the reſt, it is void only as to thoſe which are uncertainly 
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4. How the Indittment muſt tet fozth the Circumſtances 
| of Time and Place, 


2 Hawk. P. It is laid down as an undoubted Principle in all the Books that treat 
| C. 235, and of this Matter, that no Indictment whatſoever can be good without 


ſeveral Au- 


Feeder preciſely ſhewing a certain Year and (a) Day of the material Facts | 


there eited. alledged in it. — 
— And this 


the Law requires, not only becauſe the Party may be the better prepared to make his Defence, but 
alſo becauſe that in Indi&ments, on which, upon a Conviction, there incurs a Forfeiture of Lands, it 


may appear to what Day the Forfeiture is to have Relation; as alſo that if it be an Indictment of 


Murder or Manſlaughter, it may appear that the Death was within the Year and Day after the 


Stroke. 2 Hal. Hiſt. P. C. 179. — But it is not neceſſary upon the Evidence to prove the Crime to 3 


have been committed on the very Day laid in the Iodicment; but if it be proved to have been at 
any Time before or after, the Party is to be convicted. 2 Hal. Eift. P. C. 179. (a) But it is not 
neceſſary t6 mention the Hour in an Indiftment, 2 Hawk. P. C. 235. — Unleſs the Time of the Day | 
is material to aſcertain the Nature of the Offence, and then it muſt be expreſſed ; as in an Indi- 


ment of Burglary it ought to ſay, tali Die circa Horam decimam in Nocte ejuſdem Diei, felonice & burgla- 


riter fregit; yet it is ſaid that by ſome Opinions burglariter carries « ſufficient Expreſſion that it was 
done in the Night. 2 Hal. Hiſt. P. C. 179. — So upon breaking a Houſe in the Day-time, to ouſt the 


Otfender of his Clergy upon the Statute of 39 Eliz. cap. 15. it is uſual to add tempore Diurno; for the 
Statute expreſſeth it ſo ; otherwiſe, tho' the Indictment be good, yer he ſhall not be ouſted of his 
Clergy. 2 Hal. Hiſt. P. C. 179. | 


2 Hawk. P. As if an Indictment of Death laying the Aſſault at a certain Time, &c. 


S do not repeat in the Clauſe of the Stroke, or if it do not ſet forth the 
P. C. 118. Time of the Death as well as of the Stroke. 


2 Hawk, P. So if any Indictment lay the Offence on an impoſſible Day, or on a : 


C. 235. Day that makes the Indictment repugnant to itſelf, or if it lay one and 
the ſame Offence at different Days, it is inſufficient. | 


2 Hal. Hi. As if A. be indicted quod primo die Maii & fecundo die Maii apnd D. he 
P. C. 173. made an Aſſault upon B. & quandam togam ipſius B. adtune & ibiden 
invent felonice cepit, &c. this Indictment is not good, becauſe there are 


ſeveral Days mentioned before, and it is uncertain to which the felonious 
Taking ſhall relate. 
2 Hal. Hit. So if A. be indicted that he Feſto Sancti Petri anno 20 Car. killed 
F. C. 178. F. S. this is not good, becauſe there are two Feaſts of St. Peter, and 
neither without Addition, viz. St. Peter ad Vincula, and St. Peter in Ca- 
thedra. 
2 Hawk. P. The Words adtunc & ibidem in the ſubſequent Part of an Indictment 


C. 235-6. are as effectual, as if the Year and Day mentioned in the former Part 


had been expreſly repeated. | 

> Howl, Þ. Alſo if it lay the Fact on the Thur/day after the Feaſt of Pentecoſt in 

C. 236. ſuch a Year, or on the Utas of Eaſter, Sc. (which ſhall be taken for the 
very eighth after the Feaſt) or on the tenth of March laſt, (being aſcer- 
tained by the Stile of the Seſſions, Oc.) it is as good as if it had expreſly 
named the Day of the Month, Ec. 

2 Hawk. P. Alſo if an Indictment charge a Man with an Omiſſion, Oc. as not 


0. 236 ſcowring ſuch a Ditch, it needs not ſhew any Time. | 
2 Hawk, P. So it an Indictment charge a Man with having done ſuch a Nuſance 
C. 236. ſuch a Day and Year, and on divers other Days, it is void only as to 


the Facts alledged on the Days uncertainly ſet forth; but if it charge a 
Man generally with ſeveral Offences at ſeveral Times between ſuch a 
Day and ſuch a Day, without laying any one at a certain Day, it hath 
been adjudged to be wholly void. 
2 Hawk, P. Yet it hath been ſolemnly. adjudged, that a Conviction of Deer- 
C. 236. 1 ſetting forth the Offence between the 8th and 12th of July, G 
18 client. 
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dy the Statutes of 9 H. 5. cap. 1. and 18 H. 6. cap. 12. 


Jndictment. 


And in theſe Caſes it is ſaid to be moſt regular to ſet forth the Year, 2 Hawk. P. 
by ſhewing the Year of the King; yet this may be diſpenſed with, for © 236. 
ſpecial Reaſons, if the very Year be otherwiſe ſufficiently expreſſed, for 
that only is material. EIS 4 

Zeery Indictment at Common Law muſt expreſly ſhew ſome (a) Place: Hawk. P. 
wherein the Offence was committed, which muſt appear to have been ( 6) That . 
within the Juriſdiction of the Court in which the Indictment was taken, gularly the | 
and muſt be alledged without any Repugnancy ; for if one and the ſame Vill or Ham- 
Offence be alledged at two different Places, or at B. aforeſaid, where B. ek 
was not before mentioned, or if the Stroke be alledged at A. and the {mir ie, 
Death at B. and the Indictment conclude that the Defendant ſic felonice the Indict- 


miurdravit the Deceaſed at A. the Indictment is void. _ _ 
where the 
Time muſt be repeated again upon ſeveral Acts done regularly, the Place alſo muſt be repeated, 


viz. tunc & ibidem. 2 Hal. Hiſt. P. C. 180. 


I 07 


So it is alſo if it lay not both a Place of the Stroke and Death, or 2 Hawk. P. 
if any Place ſo alledged be not ſuch from whence a Viſne may come; as * 
to which it hath been adjudged, that if a Fact be alledged in a Pariſh in a aa 
London, with ſome other Addition which ſufficiently aſcertains it, or in 
the Pariſh of St. Laurence 7ewry, it needs not ſhew the Ward. 

Alſo in ſome Crimes no Vill need be named, as upon an Indictment 2 Hal. Hip. 
of Barretry, becauſe be is a Barretor every where, and it ſhall be tried . 
de Corpore Cymitatus. 

Suff, in the Margin, the Indictment ſuppoſing a Fact done apud S. in 2 Hal. Hip. 
Com predi® is good; for it refers to the County in the Margin. P. C. 180, 

Bur if there be two Counties named, one in the Margin, another in Cr.Eliz. 739. 
the Addition of any Party, or in the Recital of an Act of Parliament pA, Hi} 
recited in the Premiſſes of the Indictment, the Fact laid apud S. in Com? 8. 
predic” vitiates the Indictment ; becauſe two Counties are named before, 
and it is uncertain to which it refers. 

Indictment againſt A B. that he apud N. in Com predit? made an 2 Hal. Hp. 
Aſſault upon C. D. of F. in Cow” prædict' & ipſum adtunc & ibidem cum P. C. 180. 
guodam gladie, Ec. percuſſit, &c. this Indictment is not good, becauſe two 
Places named before; and if it refers to both, it is impoſſible ; and if only 
to one, it muſt refer to the laſt, and then it is inſenſible. | 

It hath been holden, that an Indictment on a Statute, prohibiting ſuch 2 Hawk. P. 
and ſuch Perſons to do ſuch a Thing, needs not ſhew where the Pacts C. 23). 


happened which bring the Defendant within the Prohibition; as where 


it is enacted, that it ſhall be Treaſon for a Perſon born within the Realm 
and in Popiſh Orders to remain here, Oc. in which Caſe it is ſaid, that 


the Indictment needs not ſhew a Viſne for the (4) Birth or Ordination. (6) But if a 


« 4 . . ” . Man be in- 
difted for that ratione Tenure of certain Lands he is bound to repair a Bridge, and that it is in Decay, 


it muſt be alledged where thoſe Lands lie. 2 Hal. Hiſt. P. C. 181. 


Alſo a Miſtake in Evidence of the Place laid is no Caſe material, 2 Hawk, P. 
on Not guilty pleaded, if the Fact be proved in any other Place in the © 237: 


County; but if there be no ſuch Place in a County, as that wherein an 


Offence is laid in an Appeal or Indictment, all Proceſs thereon is void 


5, Mhere 
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5. There the Offence indicted may be laid jointly, and 
where ſeverally, and where both jointly and ſeverally; 
and where the Offences of ſeveral Perſons may be jad 
in one Indictment. 


2 Hawk. P. Altho' the Offence of ſeveral Perſons cannot but be ſeveral, becauſe 
C. 240. one Man's Offence cannot be another's, but every Man muſt anſwer 
(a) So if ſo- for himſelf; yet if it wholly ariſe from (a) a joint Act, which is in itſelf 
| yerul com- criminal, as where ſeveral join in keeping a Gaming-houſe, or in Deer- 
mir a Rob- ſtealing, Or Maintenance, Ve. the Defendants may be indicted jointly 
bery, Bur- and ſeverally; as thus, quod cuſtodiverunt & utcrque eorum cuſtodivit, or 
1 jointly only; for it ſufficiently appears, that if all are joined in ſuch Act, 
> Hal. Hip. each muſt be guilty ; and therefore ſome of them may be convicted, and 


P. C. 173, ſome acquitted. N 

— And as | 

ſeveral Perſons may be joined in the ſame. Indictment, ſo ſeveral Offences committed by the ſame 
Party may be joined in one Indictment ; as Burglary and Larceny, Larcenies committed of ſeveral 
Things, tho' at ſeveral Times, and from ſeveral Perſons, may be joined in one Indictment, 2 Hal. 
Hiſt. P. C. 173. 


2 Hawk. P. But where the Offence ariſes from a joint Act which in itſelf is not 
nn criminal, but may be ſo by reaſon of ſome perſonal Defect pecul ar to 
7 G 198 * each Defendant, as where divers follow a joint Trade, for which the 
accord. Law requires a ſeven Years Apprenticeſhip, in which Caſe each Trader's 
particular Defect, and not the joint Act, makes him guilty, it ſcems 
moſt proper to indict them ſeverally, and not jointly, becauſe each Man's 
| Offence is grounded on a Defect peculiar to himſelf. 55 Fg 
2 Hawk. P. And for this Reaſon Indictments have been quaſhed for jointly * 
C. 241. and charging ſeveral Defendants (5) for not repairing the Streets before 
re their Houſes, or for taking Inmates, or for neglecting a Day of Faſting | 
there cited. Appointed by Proclamation ; and this is agreeable to the Rule of Law 
(b) So an 48 tO bringing Actions on penal Statutes, wherein ſeveral Defendants ſhall 
Indictment not be joined, except it be in reſpect of ſome one Thing in which all are 
againſt ſeve- jointly concerned, as where ſeveral join in a Suit in the Admiralty on a 


KE T Contract on Land, or in procuring or giving an untrue Verdict, Ec. 
qroa Cc e je” 


paralium Officiorum, ſuorum ſeparaliter extorſive ceperunt, was quaſhed. 2 Hal. Hift. P. C. 174. I 


2 Hal. Hit. But yet where A. B. C. and D. were indicted for erecting four ſeve- 
FP. C. 174. ral Inns ad commune Nocumentum, it was ruled, that for ſeveral Offences | 
of the ſame Nature ſeveral Perſons may be indicted in the ſame Indict- 


ment; but then it muſt be laid ſeparaliter erexerunt, and for Want of 
that Word (ſeparaliter) the Indictment was quaſhed. 4 
| 1 5 _ Alſo it is ſaid in Hale to be common Experience, that twenty Perſons 
„G. 170 


and in Har may be indicted for keeping Diſorderly Houſes or Baudy Houſes, and 


Zins, that in they are daily convict upon ſuch Indictments ; for the Word ſeparaliter 
ſome Books makes them ſeveral Indictments. 
we find joint 22 

Indi&ments againſt ſeveral Perſons for ſeveral Offences, as Recuſancy, following a Trade without 


ſerving an Apprenticeſhip, mentioned without any Exception on this Account; therefore this Matter 
doth not ſcem to be fully ſettled. 2 Hawk. P. C. 241. 8 | 


6. Whether the Wozds Vi & Armis be in any Cate neceſſary. 


cue. Fac. 473. At Common Law the Words Ji & Armis were neceſſary in Indict- 


* 1 ments for Offences which amount to an actual Diſturbance of the Peace, 


2 Hawk, p, as Reſcouſes and Aſſaults, Oc. but it ſeems that they were never neceſ- 
„G I _ ſary 
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ſary where it would be abſurd to uſe them; as in Indictments for Conſpi- | 
racies, Slanders, (a) Cheats, Eſcapes, and ſuch like, or for Nuſances in (ay As an 


the Defendant's own Ground, Ec. Inditment 
| 8 | . for cheating 
another per quendam Luſum, Angel! vocat.” Trick at Cards; it was held, that it need not be laid i &* 


Amis, becauſe cheating is clandeſtine. 1 Keb. 652. 


But however material theſe Words might have been by the Common 
Law, yet now it is enacted by 3) H. 8. cap. 8. That the Words J & 
Armis, viz. cum bactlis, cultellis, arcubus & ſagittis, ſhall not of Neceſſi- 
ty be put in any Indictment or Inquiſition, nor ſhall the Parties in- 
dited have any Advantage by Writ of Error, or Plea, or otherwiſe, to 
avoid any ſuch Indictment or Inquiſition, for the Want of theſe, or the 
like Words; but the ſaid Indictments, Oc. taking the ſaid Words, or 
any of them, ſhall be adjudged as effectual to all Intents, Conſtruc- 
tions and Purpoſes, as the ſame Indictments, Sc. having the ſame 
Words in them. | 
Yet ſince this Statute, Exceptions to Indictments of 'Treſpaſs, and ſuch à Hawk: P. C. 
like, for want of the Words V7 & Armis, where they have not been im- 242. 
plied by other Words, as Reſcuſſit manu forti, Ec. have ſometimes pre- 
vailed; and the Neceſſity of them is (b) ſaid to be owing to this, that (5) 2 Lev. 221. 
without them there can be no Capiatur entred, nor Fine to the King. 5 
Yet, ſays Hawkins, they have been often over- ruled, and it is not eaſy 2 Hawk. P. C. 
to ſhew how they ever could prevail, ſince the ſaid Statute, conſiſtently 242. and 
with the manifeſt Purport of it; however, it is certainly ſafe and ad- herewith 


„ -G 6-0: % > 


i 5 | <3 Mo. if 
viſeable to make uſe of them where they are proper and pertinent, if it P. C. 182 ; 
be to no other Purpoſe than to aggravate the Offence. | ſeems to a- 

greece. 


7. Whether it be neceſſary to lay the Wozds contra Pacem. 


In as much as all Offences, which are puniſhable by a publick Proſe- 2 naw. P. C. 
cution, tend to the Diſturbance of the quiet and peaceable Goverment of 242. | 
the King over his People, it ſeems a good (c) general Rule, that all C) Thar e- 
Indictments and Criminal Informations ought to conclude contra Pacem ver, 1ndicte 


of the King, or Kings, in whoſe Reign, or Reigns, the Offence was com- 2 
mitted. conclude 


LOL" ALS . 3 2 contra Pacem 
Domini Regis. 2 Hal. Hift. P. C. 188. —— And tho' it conclude contra Pacem, yet if it be without Domini 


Regis, it is inſufficient. 2 Hal. Hiſt. P. C. 188. - That tho' the Offence be for ufing a Trade, not 
having ſerved an Apprenticeſhip, yer it ought to conclude contra Pacem; for every Offence againſt a 
Statute is contra Pacem, and ought to be ſo laid. 2 Hal. Hiſt, P. C. 188. —— Yet per Hawkins there are 
ſome Precedents without this Concluſion, but not warranted by any Reſolution. 2 Hawk. P. C. 242, 
243. —— Except only where the Indictment is for a bare Non feaſance, as the not performing the 


=o of Jultices of Peace; which hath been reſolved to be good, without this Concluſion, in 1 Vent. 
158, 111. | 5 


Therefore if A. be indicted for an Offence ſuppoſed to be committed 2 Hat. H;P. 
in the Time of a former King, and concludes contra Pactm Domini Regis P. C. 188-9. 


nunc, it is inſufficient; for it muſt be ſuppoſed to be done contra Pacem of 
that King in whoſe Time it was committed. 


If an Offence be ſuppoſed to be begun in the Time of one King, and 2 Hal. Ht. 


continued in the Time of his Succeffor, (as a Nuſance) it muſt conclude F. C. 189. 
| contra Pacem of both Kings, or elſe it is inſufficient. 


As if one be indicted for having erected a Wear in the Reign of Queen Liv. 66. Sir 


2 Elizabeth, and continuing it in the Reign of King James, and the Indict- Fehn Winter's 


. a TID? | | . Caſe. 
ment conclude, that ſo it was erected and continued comra Pacem Regis, , Hauk PC. 


Sc. without adding contra Pacem nuper Reginæ, it is inſufficient, becauſe 243. 


the Commencement of the Wrong, which is as much indifted as the 


Continuance, was in the Reign. of the Queen; but it is ſaid, that if the 


= {rection bad been laid only by way of Inducement, and the Jet of the 


Vol. III. F f Indict— 


= AG 22 — 

Indittment. 
Indictment had only been the-Continuance of it, ſuch Concluſion, 
tra Pacem of the King only, might be good. 


——ů— 


— 
* 
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Cre. Fac. 37). If an Offence be alledged in the Time of Queen Elizabeth, and te 
38 bo - Indictment taken in the Time of King James, and concludes cont; ?. 
C. 189. 2. Pacem nuper Regius Domini Regis Iii, it ſeems good 3 and Domini 9 


Regis nunc but Surpluſage, as well as in a Count in Treſpaſs. 


> Hawk, P.C. It ſeems clear, that neither Informations qui tam, nor Informations for 
243. an Intruſion, or other Wrong of a Civil Nature done to the King:? 


Lands, Goods or Revenues, need this Concluſion. 


8. Whether it be neceſſary to lap it contra Coronam & Digni- 5 vs 


tatem Regis. 


2 Hawk. PC. It is ſaid in Hawkins, that the Words contra Coronam E9 Dignitaten © 


243- and per Regis are uſed in all the Precedents in Ce 's Entries, which lay the Of. 
Hale, an In- 


Hamer fence contra Pacem, yet that they are omitted in Raftal's Precedents; and 
need not it hath been (a) reſolved, that an Indictment for a Riot is good without 


conelude & them, nor can he find the contrary to have been adjudged any where. 
contra Coro 


nam & Dignitatem ejus, tho' it be uſual in many Indictments. 2 Hal. Hiſt. P. C. 188. (a) 2 Rol Abr. $2, 


9. Whether it be neceſſary to lay ft in Contemptum Regis. 


2 Hawk. P. C. 
243. 
Statutes, and ſometimes omitted; but there is no Authority relating 


hereto, except in the Vear- Book of 4 H. 6. pl. 7. wherein it ſeems to be 
admitted, that it is neceſſary in an Action on a Statute. 


10. Whether it be neceſſary to lap it illicite. 


2 Hat. P. C. The Word 7llicite has been adjudged not to be neceſſary in an Indict. 
244 ment for a Riot, becauſe the Fact indicted appears to be unlawful, and 
the ſame may be ſaid as to all other Indictments at Common Law; but 


if a Statute in deſcribing a Thing prohibited uſes the Word illicite, an 
Indictment thereon is not good. without it. 


11. Whether a Defect in any of theſe Particulars be 3. 
mendable. 


2 2 It is clearly agreed, that none of the Statutes of Amendment extend 


Tic. Ameng. to Criminal Proſecutions, and therefore no Indictment can be amended | F 


ment, Letter in any Caſe wherein an Amendment is not allowable by the Common 
(C). N ER | 


2 Hawk. P. C. But it is ſaid, that 
244. 


ſhall be removed from thence. 
2 Haabk. P. C. 


244. 


during the Term in which it came in, but not in a ſubſequent Term. 
| 2 
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The Words i Cntemttum Regis are ſometimes uſed in Indictments of 
ſuperior Courts, and in Informations of Intruſion, and in Actions upon 
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at the Body of an Indictment from London may be 
amended, becauſe by the City Charters the Tenor of the Record on 


Alſo a Coroner may by Rule amend his Inqueſt by the Notes in 
Matter of Form before it is filed, and the Caption of an Indictment 
may, on Motion, be amended by the Clerk of the Aſſiſes, or of the 
Peace, ſo as to make it agree with the Original Record, at any Time 
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But it is ſaid, that the Caption of an Inquiſition ſhall never be amend- 2 Hawk. P. C. 


ed after it is filed; for being Part of, and drawn at the ſame Time with 44. 
the Inquiſition, greater Exactneſs is required in it than in the Caption 

of an Indictment, which is left, as of Courſe, to be drawn up as Occaſion 
mall require. 


Alſo it ſeems to be ſettled, that a Diſcontinuance in a Criminal Pro- 2 Hawk P. C. 


ſecution is not amendable without Conſent ; but ir ſeems, that a meer 244. 
Miſpriſion in the joining of an Iſſue, as where the Word Similiter, Ec. 


is omitted, is amendable at any Time; alſo the Direction of a Venire vi- 
cecomitibus of B. which is returned by F. S. vicecomiti, may be amended 

J. S. that there is but one Sheriff of B. which is himſelf; 

alſo it is common Practice to amend Criminal Informations, and the 
Pleadings thereon, while all is in Paper. | | 

And anciently, where an Indictment appeared to be inſufficient, the 2 Hawk. P. C. 

Practice was not to put the Defendant to anſwer it; but if it were found 245 
in the County, in which the Court fat, to award Proceſs againſt the Grand 

Jury, to come into Court and amend it; and it js common Practice at 

this Day, while the Grand Jury, which found a Bill, is betore the 

Court, to amend it, by their Conſent, in Matter of Form, as the Name 

or Addition of the Party. | 


(E) What ought to be the Fozm of an Jn- 
dictment upon a Statute ; And herein, 


1 cahether it be neceſſary that ſuch Jadictment recite the 
_ Statute whereon it is grounded, 


T* ſeems to be agreed, that there is no Neceſfity for any Indictment G ee 
or Information on a (a) publick Statute to recite ſuch Statute, 3 

whether the Offence be Malum probibitum, or Malum in ſe, or whether thorities 

it be prohibited by more than one Statute, or by one only; for the there cited. 
Judges muſt, ex officio, take Notice of all publick Statutes; or if there 2 Hal. Hiſt 
be more than one, by which an Indictment may be maintained, they arg 0 
will go upon that which is moſt for the King's Advantage. that all Pe- 


. : | Oe . . nal Statutes 
that induce a Forfeiture ts the King, or make a Felony or Treaſon, are general Statutes, becauſe 
it concerns the King, | | 


2. What Miſrecitals of ſuch Statutes are fatal. 


Altho' it be not neceſſary to recite a publick Statute ; yet if a Proſe- Plowd. 79, 
cutor take upon himſelf to recite a Statute, and marerially vary from it, 83. 8a. 
and conclude contra formam Statuti (b) predicti, he vitiates the Indict- Gro. Bliz.236s 
ment, becauſe it judicially appears that there is no ſuch Foundation as Pala. 565. 
that whereon it is expreſly grounded. 4 Co. 48. 


3 | 2 Hah. P. 0. 
246. (6) But if it conclude generally contra ſormam Statuti in hujuſmodi caſu edit £9 provis', it is good, 
for the Court takes Notice of the truc Statute, and will reje& the Milrecital as Surplulage, 2 Hl, 
Hiſt. P. C. 172 3. 1 Keb. 662. S. P. 


As where in an Indictment, with ſuch Concluſion on the Statutes 2 Hal. Pc. 
"which prohibit Entries with ſtrong Hand, the Word V is put for Manu ; 246. 
or where Nuncia is put for Mendacia in an Indictment on the Statute of 
| | Scaudalum 
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Scandalum Magnatum, or where the Verb put to expreſs the principal Xe 
Act, wherein the Offence conſiſts, is neither Claſſical nor Legal Latin, Ec. 2 
2 Hawk. PC. Yet the Omiſſion of a ſynonymous Word, having no farther Meaning 
* than thoſe which are expreſly recited, or the joining of Words much of 
the ſame Senſe, as Malitioſe & Contemptuoſe with a Copulative, where the 
Statute uſes a Disjunctive; or the uſing the Singular Number for the *' 
Plural, or the Plural for the Singular, where the Senſe is the ſame, vi- 
tiates not an Indictment; as where in reciting a Statute, ſpeaking of 
Suits in any Courts, or of Diſturbers of Perſons in open Preaching, the | 
Words in aliqua curia, or in apertis Predicationibus, are uſed. : 
+ Hawk, p. Alſo no Advantage can be taken of a Variance from any Part of a 
C. 246. private Statute, without ſnewing it to the Court in (a) a proper Manner; 


(a) 70 a Sta- becauſe otherwiſe ſuch Statute ſhall be taken to be as it is recited. 

tute be par- | | 
ticular, it muſt be recited in the Inditment, and proved by an examined Copy upon the Trial, 
2 Hal. Hiſt. P. C. 172. 


2 Hawk. P. C. A Miſrecital of the Place or Day on which the Parliament was holden, 

240.7: by which a. publick Statute was made, on which the Indictment is 
grounded, vitiates the Indictment; for the Court takes judicial Notice 
of all ſuch Statutes, and will not make good a Proceeding, which of the 
Party's own ſhewing appears to be commenced on a ſuppoſed Statute of 
this Kind, where there is no ſuch Statute; as if a Parliament be ſum- 
moned to meet on the Twenty-third Day of January, and before the 
Meeting be prorogued to the 'Twenty-fifth, Ec. and a Statute made by 
it be recited as made in a Parliament holden on the Twenty-third, Oc. 
or if a Parliament firſt holden in one Year be prorogued to another, and 
a Statute made the ſecond Year be recited, as having been made at a 
Parliament holden or begun in ſuch ſecond Year, which is all one, in- 
ſtead of ſaying, that it was made at a Seſſions of Parliament then holden, + 
and the Indictment conclude contra formam Statuti Prædict. &c. yet 
Faults of this Nature may be helped by the conſtant Courſe of Prece- 
dents on a Statute, or by concluding contra formam Statuti, without add- 
ing Predidi; or, as ſome ſay, by the Defendant's Admittance that there 
is ſuch a Statute as is ſuppoſed. 


ccc r 


2 Hawk. P.C. Alſo a Repugnancy in ſetting forth the Time when a Parliament was 
** holden is fatal; as if a Statute be recited to have been made in the firſt Y 
and ſecond Years of ſuch a King; alſo it hath been holden neceſſary to 5 


ſhew in what County the Parliament was holden, but that the Omiſſion 
of the Day is no Fault. | 
2 Hawk. P.C, It ſeems not to be clearly ſettled, whether the Miſrecital of the Title 
247. of an Act be material; but it ſeems more clear, that a Variance in re- 
citing it, as commencing after the Making, where it is to commence FA 
after the End of the Seſſions, is fatal. 4 
2 Hack. P. C. A Variance no way altering the Senſe does no Hurt; as where in re— 5 
247, - citing an Oath preſcribed by Statute, the Words Sea of Rome are put for 
See of Rome, and I do declare in Conſcience, inſtead of I do declare in my 
Conſcience; neither is it a material Variance to omit or miſcrecite a Branch 
of a Statute no way relating to the preſent Purpoſe, but put only by way 
of Flouriſh and ex abundantz. . 
2 Hawk, PC. Neither is the Miſrecital of the Preamble of a Statute material, where 
$479. the Subſtance of the Purview is well recited, as where, in an Action on 
| the Statute of Hue and Cry, the Declaration recites the Preamble, as 
ſpeaking of burning of Houſes, where the Statute ſpeaks of Arſons ge- 
nerally, without mentioning Houſes ; or where, in an Action of Scandalum F 
Magnatum, the Declaration, reciting the Preamble of the Statute, men- 
tions only what relates to Earls, Sc. but if an Indictment on 8 H. 6. 
in reciting the Clauſe, which ſhews in what Actions the Party ſhall re- 
cover, after mentioning Recoveries by Verdict, omit the Words, or .any* 
other Manner, or recite the Statute as giving the Fine on a Recovery MR 
F . by 8 
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by Action dico Domino Regi; where there is nothing to make good the 
Word dio, or recite the Clauſe concerning the bringing an Action, as 
ſaying, if the Party after ſuch Entry make a Feoffment, &c. where the 


Words are, if after ſuch Entry any Feoffment be made, or recite it thus; if 


any Perſon be put ont and diſſeiſſed, where the Words are, if any Perſon 
be put out or diſſeiſſed, the Variances have been adjudged fatal; yer the 
laſt has been holden to be immaterial, becauſe tho* rhe Words above- 
mentioned are in the Disjunctive, they have been always expounded in 
the Copulative ; and it ſeems queſtionable how far the other Variances 
will be holden fatal at this Day, Nicetics of this Kind not having been 
of late ſo much regarded as formerly. 

The total Omiſſion of the Clauſe, which gives the Forfeiture, does 
not hurt; and it may be probably argued, that a Miſrecital of ſuch 
Clauſe, in putting the Words admitteret & forisfaceret, for amitterct & 
forisfaceret, is immaterial; for the Variance is in a Word wholly Nuga- 
tory, and the Senſe is compleat without it; but if the Variance carries 
with it a material Repugnancy, as where the Words whoever ſhall ds the 


{ame ſhall incur the Pain, &c. are thus recited, whoever ſhall do the con- 


trary ſhall incur the Pain, &c. it will be difficult ro make it good. 


3. How far it is neceſſary to bzing the Offence indicted 
within the very Tozds of the Statute. 


It is a general Rule, that unleſs the Statute be recited, neither the 
Words contra formam Statuti, nor any Periphraſis, Intendment, or Con- 
cluſion, will make good an Indictment which does not bring the Offence 


within all the material Words of the Statute; as if an Indictment of 


Rape omit the Word Ræpuit; or an Indictment of Perjury on 5 Elis. 
ap 9. omit the Words Veluntarie & corrupte; or an Indictment for 
Sir1king in a Church on 5 & 6 E. 4. cap. 4. omit the Words to the Intent 


to Serie; or an Indictment for Forſtalling on 5 & 6 E. 6. cap. 14. do not 
expr.ſly alledge that the Goods were then coming to the Market to be ſold ; 
or an Indictment on the ſame Statute for Ingroſſing, do not alledge that 


the Defendant zngroſſed, &c. by luying, &c. or an Indictment of Treaſon 


in compaſſing the King's Death, on 25 E. 3. have neither the Words con- 


paſs nor imagine, &c. . 

Neither is it always ſufficient to purſue the Words of the Statute, 
unleſs in ſo doing you fully, directly and expreſly alledge the Matter 
wherein the Offence conſiſts, without the leaſt Uncertainty or Ambiguity ; 
and therefore if an Indictment of Perjury on 5 Fliz. cap. 9. ſetting 
forth that the Party, tacto per ſe Sacro Evangelio falſo depoſnit, do not 
directly ſhew that he was ſworn ; or if an Information on 18 H. 6. cap. 17. 
for not abating ſo much of the Price of Wine ſold as the Veſſels wanted 
of the Statute-Meaſure, do not expreſly ſhew how much they wanted ; 
or if an Indictment on the Statute of Uſury, ſetting forth that the De- 
fendant took more than five in the Hundred, do not ſhew how much, it 
is inſufficient. | 


If the Statute relate only to ſuch and ſuch Perſons particularly de- 


| ſcribed by it, the Indictment muſt bring the Defendant within all ſuch 


Deſcriptions, unleſs they carry with them the bare Denial of a Rlatter, 
the Affirmation whereof will be a proper natural Plea for the Defendant ; 
as where it is enacted, that all Perſons, having no reaſonable Excuſe, ſhall 
go to their Pariſh Church, &c. in which Caſe there is no Need to alledge 
in the Indictment, that the” Defendant had no reaſonable Excuſe ; for 
this will more properly come into Queſtion from the Plea ; neither is 
there any Need, in order to bring a Defendant within the Deſcription of 


a Statute, to ſhew where the Thing happened which brought him within 
Vol III | S it; 


2 Hawk. P. C. 
248 9. 


2 Hawh, P. C. 
249. 


2 Hauk. P. C. 
249. 


2 Hawk. P. C. 
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2 Hawk. P . 
250. 


2 Bak. P. C. 
250. 


2 Hawk. P. C. 
251. 


it; neither is it neceſſary where you alledge, that the Defendant exiſens 
ſo and ſo, as the Statute mentions, did the Fact, to ſhew any further, 
that he was ſo at the Time of the Fact. | 

There is no Need to alledge in an Indictment on a Statute, that the 
Defendant is not within any of its Proviſoes, notwithſtanding the Pur. 
view expreſly takes Notice of them, as by ſaying, that none ſhall do the 
Thing prohibited otherwiſe than in ſuch ſpecial Caſes, Oc. as are ex- 
preſſed in the Act; but it is ſaid, that a Conviction on a Penal Statute 
ought expreſly to ſhew that the Defendant is not within any of its Pro- 
viſoes ; for ſince the Defendant has no Remedy againſt ſuch a Con- 
viction, but from a Defect appearing on the Face of it, it ought to have 
the higheſt Certainty, and to ſatisfy the Court that the Defendant had 
no ſuch Matter in his Favour, as the Statute it ſelf allows him to plead. 

If the Statute, whereon an Indictment is founded, be particularly re- 
cited, and the Subſtance of the Fact, and the Time and Place, and 
Things and Perſons concerned, be alledged with ſufficient Certainty, and 
a Circumſtance only omitted, the general Concluſion, contra formam Sta- 
tuti, ſeems to help ſuch Omiſſion. | 


4. Whether an Indeccment grounded on a Statute that 
will not maintain it, may be good as an Jndictment at 
Common Law. _—_ 


It was formerly holden, that no Indictment grounded on a Statute, 
and concluding contra formam Statuti, could be maintained as an Indict- 
ment at Common Law, if it were not maintainable as an Indictment on 
ſome Statute, becauſe it appears that the Proſecution is grounded on 
a Foundation. which will not ſupport it; but the Law is now taken to 
be otherwiſe; and accordingly it hath been adjudged, that on a ſpecial 
Indictment on the Statute of Stabbing, the Defendant may be found 
Guilty of general or at Common Law, and the Words contra 
formam Statuti rejected as ſenſeleſs. _ | 


5. How far it is neceſſary to conclude contra formam Statuti. 


> Hawk. P. C. 
251. 


It ſeems to be agreed, that a Judgment on a Statute ſhall never be 
given on an Indictment which doth not conclude contra formam Statuti; 
and therefore if the Fact indicted be an Offence prohibited only by Sta- 
ture, and the Indictment conclude not contra formam Statuti, no Tudg- 


ment can be given upon it; for tho' an Indictment, which is redundant, 


2 Hawk. P.C. 


252 
+ } ws 


may be helped by rejecting what is ſenſeleſs, an Indictment that is defec- 
tive in a material Part can be no way ſupplied ; but it ſeems, that a ſudg- 
ment on 8 H. 6. cap. 9. may be given on a Writ of Aſſiſe of Novel Diſ- 
ſeiſin, brought in the Common Law Form; but this depends upon a 
reaſonable Conſtruction of the Statute, which being expreſs that the 
Party may recover by ſuch Writ, but giving no new one, may be well 
intended to give the Party a Remedy by a Writ brought in the old 
Form. 

If there be more than one Statute concerning the ſame Offence, the 
latter of which only continues the former, without making any Addition 
to it, or only qualifies the Method of Proceeding upon it, without alter- 
ing the Subſtance of its Purview, it is ſafe to conclude an Indictment on 
it contra formam Statuti ; but where the ſame Offence is prohibited by 
ſeveral independent Statutes, or a new Penalty is added by a ſubſequent 
Statute to an Offence prohibited by a former, it is ſaid to be ſafer to con- 
clude contra, formam Statutorum, than contra formam Statuti. 


95 1 Fly 
: " F 
* Sao! 
+ #7 x 

n 2 = 
- « 1 . * 
* — 

G 1 _ 
: "ol F 

1 — 

\ * ix 

oy 

5 1 


4 * MIS OR 4 tt Rs. of 0 
#) 3 6 _— 2 4 
| ES. * 


. SE PE 5 G 
- 89 5 1 — 1 
. IR, E. N 


. o q ny N 

= f F . 4 k 
e e 
l * 5 * % 1 „ 


4 2 d n 
R 
- R S So 


. ir SR GEES 


— 
12 4 9 get 


— TA Rn TY 1 MES. 
= dt. 4 


bi * Fg Pe, 2 — ov 0 P4242 2 
„ %%% „ Hor Shes CEOS SORE OS be. 
2 — „ N : a 8 . 5 hy 6 i T 
A * * ' 


* 
8 . 
3 


4 * 2 „ Wa > A SO ws PF . S adv 67 oe reg 
L 8 4 0 Y Se - . PL. . * . * 3 * „ er 
©" I yy „55 ä 9 * 3 
1 r P 
RC I yr 


Jndictment. 115 


(1) What ought to be the Foꝛm of a Caption 
of an Jndictment, 


HE Caption of the Indictment is no Part of the Indictment it ſelf, : _ 4 
but it is the Style or Preamble, or Return, that is made from an?“ © Je 

Inferior Court to a Superior, from whence a Certiorari iſſues to remove 

it, or when the whole Record is made up in Form; for whereas the 

Record of the Indictment, as it ſtands upon the File in the Court wherein 

it is taken, is only thus: 7uratores pro Domino Rege ſuper Sacrament 

ſurm preſentant ; when this comes to be returned upon a Certiorari, it is 

more (a) full and explicite. (a) And in 


this Form, 
Norff. Ad peneralem ſeſſionem Pacis tent. pu S. in Com. Prædict. 5 die Offobris Arno Regni, Ec. coram 


A. B. C. D. & Sociis ſuis Fuſticiariis Domini Regis ad Pacem diet! Domini Regis in Com. PradiF. conſer- 
wand. nec non ad diverſas felonias tranſereſſ. EP alia Malefafta in eden comitat. auſiend, & terminand, 
aſſionatis, per Sacrament. E. F. G. H. c. Proborum & legalium hominum comit. Predit. Furat. Ep onerat. 
ad inguirend. pro dicto Domino Rege & pro Corf ore comit. Predift. exiftit Preſentatum. 2 Hal. Hiſt. P. C. 165. 


Every Caption of an Indictment muſt ſnew that it was taken before a 2 Hawk. PC 
Court which has a proper Juriſdiction; and therefore if it ſhew only 253: 
that it was taken before J. S. Steward, without ſhewing to whom, or in 
what Court; or if the Caption of an Inquiſition, ſuper viſum Corporis, ſhew 
only that it was taken before J. S. Mayor of London, without adding 
that he was Coroner; or if it barely call him Coroner, without ſhewing 
that he was ſuch for the Diſtrict in which the Inquiſition was taken, it is 
inſufficient ; but if it ſhew that he was a Coroner in the County, it 
ſufficiently ſhews that he was a Coroner for the County ; and if the 
Caption of an Indictment ſhew that it was taken at the Seſſions of the 
Peace of ſuch a County, it ſufficiently ſhews that ſuch Seſſions was hel- 
den for the County; but if it only ſhew that it was holden in the County; 
it is ſaid to be inſufficient; ſo it is alſo if it omit the Clauſe gecnon ad di- 
ver ſas felonias, &c. or if it barely ſhew that the Indictment was taken at 
a Seſſions of the Peace, without ſhewing before whom, or without naming 
of the Juſtices, or ſhewing for what Flace they were Juſtices; or if in 
3 them as Juſtices ad Pacem, Ec. conſervand. it omit the Word 
oſſignat. but if it ſufficiently ſhews that ſome of them were of the Quorum, 
by ſhewing that the Indictment was taken at a General Seſſions, and if 
it call them Juſtices of Peace, it needs not any farther to ſhew that they 
were Juſtices of the King's Peace. 

The Caption of an Indictment ad magnam curiam cum leta tent. is in- 2 Hawk. P. C. 
ſuffcient; but if it be ad magnam curiam & ad letam, or 4d vil. franci 54 
Pleg. cum cur. baron. tent. perhaps it is ſufficient; for ſince the Court 
Baron has no Juriſdiction over Criminal Matters, and the Caption in 
theſe laſt Caſes is not expreſs, that the Indictment was taken at it, as it 
is in the firſt Caſe, the Court will intend that it was taken at the Leet, 
which alone had Power to take it. | 

The not ſhewing in the Caption of an Indictment at a Leet, whether 2 7awtk. P. C. 
the Court were holden by Charter or Preſcription, is helped by the 25+ 
Multitude of Precedents. 

Every Caption of an Indictment ought to ſhew that the Indictors were 2 Hawk P. C. 
of the Precinct for which the Court was holden, and that they were 25+ 
twelve in Number, and that they found the Indictment on their Oaths ; 
alſo Indictments have been quaſked for an Omiſſion of the Names of the 
Jurors; and others, for want of the Words Proborum Es legalium homintim ; 
and others, for want of the Words adtunc e ibidem before Tarat' 5 
Gerdt; and others, for want of the Words ad inguirend. pro Domino Rege 
& pro Corpore Comitatus ; yet of late Years Exceptions of this Kind have 


nor 


* 
15 


| Indidment. 


not been much favoured, eſpecially if the Indictment were in a ſuperior 
Court, and that which is omitted be, in common Underſtanding, implied 


in what is expreſſed. | | | 
| Every Caption muſt ſhew a certain Day and Year when the Indict- 


2 Hawk. P. C. 


255. 


2 Hawk. P. C. 


258. 


(a) In the 
Conſtruction 
hereof ic 
hath been 


ment was found, and muſt record it in the preſent Tenſe; but if it de- 
ſcribe the Court as holden die Martis & die Mercuriz, or on ſuch a Da 
in ſuch a Year of the King, without ſhewing what King; or if it ſhew the 
Day and Year in Figures, which are not Roman, it is inſufficient; yet it 
needs not add the Year of the Lord; and the Multitude of Precedeuts 
have made good the Uſe of Extitit Præ ſentat inſtead of Hxiſtit, Oc. 

Every ſuch Caption muſt alſo ſhew where the Indictment was found, 
that it may appear to have been at a Place within the Juriſdiction of the 
Court; and therefore if it ſer forth, that the Indictment was taken at a 
Seſſions of the Peace, holden for ſuch. a County at B. without ſhewing 
in what County B. lies, otherwiſe than by putting the County in the 
Margent, it is inſufficient ; but if an Inqueſt of Death be ſet forth as 
taken at B. before the Coroner of the Liberty of B. it needs not expreſs 
that B. is within the Liberty of B. for it cannot but be intended. 


(L) Where an Indicment may be quaſhed, 


B the Common Law, the Judges may, in Diſcretion, quaſh any 
Indictment for any ſuch Inſufficiency in the Body or Caption of ir, 


as will make a Judgment given on it againſt the Defendant erroneous; 
but they are in no Caſe bound ſo to do ex debito ſuſtitiæ, but may 


oblige the Defendant to Flead or Demur; and this they generally do 


where the Offence is of an enormous or publick Nature, or where the 
Indictment has been removed by Certiorari, and a Recognizance for pro- 


curing the Trial of it has been forfeited. 


By the ) V. & M. cap. 3. No Indictment for High Treaſon or Mi. 
c priſion thereof, (except Indictments for counterfeiting the King's Coin, 


Seal, Sign or Signet,) nor any Proceſs, or Return thereupon, ſhall be 


© quaſhed for Miſreciting, Miſpelling, falſe or improper Latin, unleſs 
Exception concerning the ſame be taken and made in the reſpective 


Court where the Trial ſhall be, by the Priſoner, or his Counſel affign- | 


ed, (a) before any Evidence given in open Court on ſuch Indictment; 
nor ſhall any ſuch Miſreciting, Miſpelling, falſe or improper Latin, 
after Conviction on ſuch Indictment, be any Cauſe to Stay or Arreſt 


ſettled, that Judgment; but nevertheleſs any Judgment on ſuch Indictment ſhall | 


no ſuch Ex- 


ception can 


© be liable to be reverſed on Writ of Error, as formerly. 


be taken after Plea pleaded. 2 Hawk. P. C. 259. 
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J nfancy and Age. 


(A) Mho are Jnfants ; and therein of the ſeveral Ages 
and Periods between which the Law diſtinguiſhes as 
to ſeveral Purpoſes, 


(B) To whom the P2ivilege of Jnfancy extends, 02 who : 


are to be conſidered as Minoꝛs. 


(C) Dow far the Law Regards and takes Notice of In⸗ 


kants in Ventre ſa mere. es 

(D) Bow Jnfancy 1s to be tried. 

(E) Of what Things an Inkant is capable in Rela- 
tion to the Publick, and in which he (hall anſwer 
fo2 his Neglcct, 


(F) Of what Things capable, being foz his own Ad» 
vantage. 


(G) How far the Law takes Care of his Intereſt, ſo as 
not to let him ſuffer by his Laches; and herein 
where he muſt take Motice of and perfozm Condi- 
rions, &c. 


(Ah) Where puniſhable foz Crimes and Jnjuries com- 
mitted by him. | 


(1) Of the Acts of Inkants, as they are good, void, oz 
voidable: And herein, 


1. Of his Contracts for Neceſſaries. 

2. e Acts, or Acts done by him in a Court of Re- 
cord. Ee 

3. Of his Acts in Pars, where void or only voidable. 

4. Where void, or voidable, as to the Infant, ſhall yet bind 
others. 5 

5. At what Time voidable Acts are to be avoided. 

6. By whom to be avoided. 

7. In what Manner they are to be avoided. 

8. Of the Confirmation of voidable Acts. 


(K) Of the P2ivilege of Jnfants in Suits and Actions 
by and againſt them : And herein, 


1. How far the Courts take Care of the Intereſt of Infants, 
2. How they are to appear when they ſue or are ſucd, 
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(L) Of the Pzivilege of Jnfancy as to the Parol's de⸗ 
murring: And herein, | 
1. In what Actions ſhall the Parol demur. 
2. Where the Parol ſhall demur without any Plea Pleaded. 
3. Upon what Plea Pleaded ſhall the Parol demur. 
4. For the Nonage of what Perſon ſhall the Parol demur. 
5. In Reſpect to what Eſtate and Intereſt ſhail the Parol 
demur. | 3 
6. Where for the Nonage of the Vouchee- 
7. Where for the Nonage of the Prayee in id. 
8. In what Caſes if the Parol demur againſt one it ſhall a- 
gainſt another, | . 
9; 2 what Caſes the Demurrer of the Patol for Part ſhall be 
or all. | 


10. Of the Prayer of Age and Counterplea. 


(4) Who are Jnfants; and therein of the 
_ ſeveral Ages and Periods between which 
2 Law diſtinguiſhes as to ſeveral Pur- 


| F the Obſervations made on the daily Actions of Infants, as to 
(a) For tho” T' their arriving to Diſcretion, the Laws and Cuſtoms of (a) every 
223 Country have fixed upon particular Periods on which they are pre- 
much, being ſumed capable of acting with Reaſon and Diſcretion ; hence in our Law | 


a wiſe and the (C) full Age of Man or Woman is (c) Twenty-one Years. 
well calcu- | 


lated Law, yet it is not cf any Force here, or in any other Countries, farther than by Cuſtom or 


Acts of Parliament it has been admitted. 1 Hal. Hit. P. C. 16. (ö) Is the full Age of Male or Fe- * 


male, according to common Speech. Lit. Se#. 104, 259. (c) At which Age he is capable of contradt- 
ing, and may alien bis Lands, Goods and Chattels; and this Period we have fixed upon from the 
Feudal Law, for by that Law the Tenant at this Age was preſumed capable to attend his Lord in 
the Wars, and therefore at this Age was out of Ward of Guardian in Chivalry. Co. Lit. 78. b. — 
But according to the Civil Law, the compleat full Age, as to Matters of Contract, is Twenty-five 
Years. Dig. lib. 4. tit. 4. 1 Hal. Hiſt. P. C. 17. 


Dyer 143. Therefore if one under the Age of (4) Twenty-one Years makes his 


1 24 75 (e) Will, and thereby deviſes his Lands, and after attains the Age of 


(d) If a Twenty-one Years, and dies, without making any new Publication there- 


Child be of, this Deviſe is void. 
born the 


16th Day of February, this Child will be of full Age any Part of the 15th Day of February Twenty-one 
Years after, for the Law makes no Fractions of a Day, and upon the laſt Inſtant of that Day he 
would have compleated Twenty-one Years. 1 Keb. 589. 1 Sid. 162. Raym. 84. S. C. Herbert and Tarbol. 
2 Mod. 281. S. P. arguendo. 1 Salk. 44. S. P. ſaid by Holt to have been adjudged. (e) So if an Infant 
make a Deed, and deliver it within Age, and afterwards, upon his coming of full Age, deliver it 


again, yet the Deed is void; for the Deed muſt take Effect from the firſt Delivery, or not at all. 
3 Co. 35. b. 


Fangb. 178. But tho' a Perſon under the Age of Twenty-one cannot diſpoſe of his 
Lands, yet it is ſaid, that one under that Age may, purſuant to the Sta- 
tute of 12 Car. 2. cap. 24. diſpoſe of the Cuſtody of his Infant Child, and 
that ſuch Diſpoſition draws after it the Land, Sc. as incident to the E 
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Alſo, it ſeems, it was agreed, that an Infant Male at ſourteen, and Fe- 2 Mod 315 
male at twelve, may diſpoſe of their perſonal Eſtate at thoſe Ages: For A aa”, 
herein the Common Law has appointed no Time, being a Matter cogui- 255. 
zable in the Spiritual Court, which herein proceeds according to the 2 ers. 469. 
Civil Law, by which Law Infants at thoſe Ages are preſumed to have Preced. 2 
ſufficient Diſcretion to make ſuch Diſpoſition ; and therefore their Teſta— $09: 


| 4 : the O "a ef 
ments in theſe Caſes are not to be ſer aſide, or controuled id Chancery or 33 205, 


the Temporal Courts. it is ſaid that 
- the Common 


Law has not preciſely determined at what Age a Perſon may make a Di ſpoſtion of his perſonal 
Eſtate; but that it is generally allowed it may be made at the Ape of eighteen.— and my Lord Coke 
mentions ſeventeen or cightcen ; at which Years, he ſays, an Infant may make his Teſtament, aud 
conſtitute his Exccutors for his Goods and Chartels. Co. Lit. 89. b. 


The Age of Conſent to a Marriage in an Infant Male is (a) fourteen, Co. Tit. 33. 
and in a Female twelve; () but tney may marry before, and if they 1 
agree thereto when they attain theſe Ages, the Marriage is good; but 3 %%. 88, 89. 
they cannot (c) diſagree before then; and if one of them be above the 6 Co. 22. 
Age of Conſent, and the other under ſuch Age, the Party fo above the 7 Co. 43; 
Age may as well diſagree as the other; for both muſt be bound, or Sr _— 
neither. 5 a N $81, 
herein our Law and the Civil agrees, for that before theſe Ages they are ſaid to be impuberes. 1 Hal. 
Hiſt. P. C. 17. —— And tho' by our Law they may agree before, yer if the Wife hath a Child before 
the Husband attains the Ape of fourteen, it is a Baſtard. 4 Co. 29. Godolph. Repert. Canon. 484. (b) And 
they are Baron and Feme de Faclo; fo that the Baron before he attains the Age of fourteen, or the 
Wife twelve, may have Preſpaſs de Muliere abdutta cum Bonis Viri. 1 Rol. Abr. 340. Moor 741. 2 And. 
208. 6 Co 22. (c) If they diſagree by Parol, and afterwards agree and live together as Man and 
Wife, the Diſagreement is not binding, but that they may well live together without any new Mar- 
Tiage. 1 Rol. Abr. 341. Lee and 4ſ»ton, — But if the Diſagreement had been before the Ordinary, they 
could never agree again to make it a good Marriage. 1 Rol. Alr. 341. fer Warberton, — If a Man 
within the Age of fourteen takes a Wife ot full Age, and after brings a Writ de Muliere abducta tum 
Boris Viri, and after comes to the Age of fourteen, if he after makes any Continuation of the Action, 
this ſhall be an Agreement to the Marriage, ſo that it cannot after be defcared. 1 NAI. Abr. 341. 


But tho' the Party above Age may as well diſagree as the other, yet Co. Lit. 79. 
it is ſaid that the Party cannot do it before the other arrives at the pro- | 
per Age: Alſo it is ſaid to have been (4) adjudged, . that if a Man mar- (4) t Rel. -r. 
ries a Woman that is within the Age of twelve Years, and after the 3+" 
Woman at eleven Years of Age diſagrees to the Marriage, and after the 
Husband takes another Wife, and hath Iſſue by her, that this is a Ba- 
ſtard ; for the firſt Marridge continues notwithſtanding the Diſazreement 
of the Woman ; for ſhe cannot diſagree within the Age of twelve Years, 
and ſo her Diſagreement is void. . 

If a Man marries a Woman that is within the Age of twelve Years, 1 NI. Ahr. 
and after the Feme Covert within the Age of Conſent diſagrecs to the 24. Pabing- 
Marriage, and after the Age of twelve Years marries another, now the zu m_ * 
firſt Marriage is abſolutely diſſolved, ſo that he may take another Wife; in B = 
for tho* the Diſagrecment within-the Age of Conſent was not ſufficient, a Writ of 
yet her taking another Husband after the Age of Content affirms the Error out of 
Diſagreement, and ſo the Marriage avoided ab 7nitio. br 70 jule. 
ment affirmed. Afcor 575. S. C. adjudged, breauſe ſhe cohabired with her ſecond Husband 1 
Times after the Age of Conſent. But vote; It does not appear by the Book whether the ſecond 
Martiage was at or before the Age of Conſent. N. Dyer 13. a. Margin, S. C. cited, 


But for the better Explication hercof it may not be improper to inſert 
a Caſe determined before the Delegates, which was thus: 

Mrs. K. Fitzgerrard was married to my Lord Decius, ſhe being of the 21 Furs, 
Age of twelve Years and a Half, and he of the Age of eight; afterwards, 3 Na 
ſhe being thirteen Years old diſagreed from this Marriage, and married ene 
Mr. Vilers ; and upon Suit in the Spiritual Court the ſecond Marriage at $- jarts- 
was affirmed : The Lord Decius appealed to the Delegatcs, and it was lun, Fleet- 
argued by Civilians and common Lawyers before the Biſhops of London /"**t: 
and Rocheſter, North C. J. Litticton Baron, Jenes and Atkins Juſtices, 


and 
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; and ſeveral Doctors of the Civil Law: The Civilians ſaid, that Minors 
, could not contract Matrimony, but only Sonſalia de futuro, and there- 


> fore tho' they bind themſelves per verba de preſenti tempore, yet the Law; 
| by reaſon of the Incapacity of the Parties, would make ſuch a Conſtruc- 
| | tion that it ſhall only be a Contract de futuro. In this Caſe indeed one 
of the Parties is of Age of Conſent, but that makes no Diverſity ; for a 
Contract of Matrimony is «tringque obligatorius, and reciprocal in its Na- 
ture. On the other Side it was faid, that ſuch a Contract as this betwixt 
Perſons of unequal Ages might as well claudicate as other Contracts, 
which are alſo utringque o-ligatorit ; they ſaid, that a Contract of Marriage 
k | carries a Relation in itſelt, and is reciprocal, but that in ſome Cafes this 
| | may fail, by reaſon of an Accident or Circumſtance in the Perſons, not- 
withſtanding which the Nature of the Thing will remain to be ultro citro- 
gue obligatory, as we fee in other Contracts; but Arguments from the 
Definition of Civil Affairs are not cogent ; for no Law can be framed to 
meet with all Emergencies and Circumſtances, but ought to be differently 
| | applied according as the particular Circumſtances require. The Law does 
nc make Contracts per verba de pra ſenti tempore to be Contracts de futuro, 
| 5 but in Caſes of Minors, and they cannot ſhew any Texts that Contracts 
8 per verba de praſenti by Majors ſhall be by Conſtruction made Contracts 
de futuro. The Laws of God and Nature require Performance of Pro- 
miſes and Agreements; and the Woman, in the preſent Caſe, cannot 
diſſent before the Husband come to the Age of Conſent, becauſe till 
then he cannot difſent no more than he can aſſent. Serjeant Maynard. 
In our Law, Marriage betwixt Minors has the Effect of a Marriage till 
it be annulled : If the Woman be nine Years old ſhe ſhall be endowed, be 
the Husband of what Age ſoever, and Dower can never be, but where 
there was a precedent Marriage, poſito effetu ponitur cauſa; ſuch a Wife 
ſhall have an Appeal of the Death of her Husband, and the Husband in 
ſuch a Caſe ſhall have a Writ de Uxore abducta cum Bonis Viri. If Tenant 
by Knight's Service die, his Heir within Age of Conſent, and married, 
the Lord cannot tender him to Marriage, a Diſagreement, he within Age. 
Lee and Aſliton, 5 Fac. 1. where two within Age had contracted Matii- 7 
mony, and the Parent of one was bound to give ſo much at their Age 
of Conſent, if they would agree to this Marriage: An Action was 
brought for this Money, and it was found that within Age they diſa- 7 
greed, but at their full Age agreed; and Judgment was for the Plaintiff, 
becauſe the Diſagreement was not material. t Inf. 79, Baniſters verſus 
Mey. Our Law calls it Matrimoninm, altho* the Term of Sponſalia is 
not unknown to us; we find it in Glanvil, Lib. 6. and Littleton calls it 
an Affiance; to ſhew what Regard our Law has to ſuch a Marriage, he 
cited 1 Iuſt. 33. 1 Rol. Abr. 340. Dyer 369. To prove that before Age of 
Conſent no Agreement or Diſagreement can be, Moor 575. 1 Rol. Alr. 
341. 1 Lit. 19. and the Pleadings in 7 Co. Kenn's Caſe, and 6 Co. Am- 
broſia Gorges Caſe. Thursby cont. Our Law gives ſuch Credit to this 
inchoate Marriage, that if the Parties die before it be avoided, the Las 
will not {ay that it was null and void; and upon this Ground are the 
Caſes of Dower and Appeal which have been cited. The Caſe in Dyer 
369. is for the Decree; for there, by the Opinion of many Doctors, 
quamvis alia ſunt Sponſalia de futuro, tamen in cauſa Dotis extenduntur ad 
verum Matrimonium ratione Privilegii ; he cited 7 H. 6. 11. 6 Co. 22. ang 
( | the Sentence given in the Spiritual Court was affirmed. = 
q Co. Lit. 78.6. And as the Age of fourteen is the Age of Conſent to a Marriage in 
Ho. **)* an Infant Male; ſo by Law hath he ſeveral other Ages aſſigned him to 
ſeveral Purpoſes, wiz. at the Age of twelve to take the Oath of Alle- 
giance in the Tourn or Leet, at fourteen to be out of Ward of Guardian 
in Socage, to chuſe a Guardian ; and this alſo is accounted his Age of 
Diſcretion ; fifteen to have had Aid pur fair Fitz Chevalier. 
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The Authority of a Guardian in Chivalry did not determine till the Lit. ſect. 103. 
Heir, if a Male, came to the Age of twenty-one Vears; becauſe it was 1 
preſumed that till that Age he was not capable of doing Knight's Service, . 
and attending the Lord in his Wars. The Guardianſhip of an Heir Fe- 
male determined at (a) fourteen at Common Law, but by N eſtminſter (a) Before 
the 1½, the Lord had the Wardſhip till ſhe attained the Age of ſixteen, which Time 
to tender her convenable Marriage; but the Authority of a Guardian it ac wan 
in (J) Socage, as has been ſaid, ceaſes at the Age of fourteen, at which ages : 11 
Age the Infant may call his Guardian to an Account; and may (e) chuſe 


Marriage, aa 
a new Guardian, Action lay 


| | | againſt him 
by the Starute of Merton, ca. 6. Lit. ſect. 108. Co. Lit. $0. (b) But the Guardianſhip of the Father, 
which is a Guardianſhip by Nature, continues till the Son and Heir Apparent attain to the Age of 
ewenty-one Years ; but that is with reſpe& to the Cuſtody of the Body only. Carth. 386. per Holt C. J. 
(c) In the Spiritual Court, if the Infant be above the Age of ſeven, he chuſes his own Curator or 
Tutor; but if under that Age, they chuſe one for him. 


One within the Age of twenty-one Years may do Homage, but cannot Co Lit. 65. 6, 
do Fealty ; becauſe in doing of Fealty he ought to be ſworn, which an * loft. 11. 


d) But an 
Infant (4) cannot be. bet ac the 


. 2 . Age of four- 
teen may be (worn as a Wirneſs, at which Age he is preſumed to have ſufficient Diſcr-tion, 2 Hal. 
Hiſt. P. C. 2;8. Vide Tit. Eoldente, Letter (A). | 


An Infant at the Age of ſeventeen may be a Procurator or (e) Exccu- 5 Co. 29. b. 


tor; and in this both the Civil and Common Law agree. Off. Ex. 507, 


| i Hal. IP. 
P. C. 17. (e) And if one under the Age of ſeventeen be made Executor, and W 


durante minore «tate is granted to another, ſuch Adminiſtration ceaſes when the Infant arrives to 
the Age of ſeventeen. Hoh. 250. Yelv. 128. 5 Co. 29. Godolph. 102.— But if Adminiſtration be granted 
ro one during the Minority of a Perſon who is intirled to ir, as next of Kin to the In-eſtate, ſucli 
Adminifttation does not determine till the Infant's Age of twenty one; becauſe before that Age ho 
cannot give Bond to the Ordinary to adminiſter faithfully. Carzh. 445 7. 


Infancy is good Cauſe of Refuſal of a Clerk; alſo by the Statutes Comp. Incum l. 
13 Eliz. cap. 12. and 13 & 14 Car. 2, none is to be admitted a Deacon !4*: 214- 
unleſs he be twenty-three Years at leaſt, nor a Prieſt unleſs he be * oo ya 
twenty-four. | 5 | Talk ED 

By the Cuſtom of Gavelkind an Infant at the Age of fifteen is reckon- Lamb. 6:4, 
ed at full Age to ſell his Lands; and this ſeems to have been taken from 625. & vide 
the Civil Law, which reckons fourteen the Ætas Pubertatis ; for they Tit. SU 
reckoned that tho* the Infant had ended his Years of Guardianſhip at _ 
fourteen, yet he might not have completed his Account with his Guar- 
dian till the Age of fifteen, and that was eſteemed to be the Age when 
he was completely out of Guardianſhip; and therefore at this Age he 
was allowed to ſell the Lands deſcended to him: But in this the Cuſtoms 
of England differed from the Civil Law; for the Civil Law does not 
allow of his Diſpoſitions til] the Age of twenty-five ; therefore this muſt 
have been allowed by the old Saxon Law, becauſe they thought that a 
great deal of Time was Joſt, if the Infant could only uſe his own with- 
out being able to diſpoſe of it in a way of Traffick, or in Marriage, till 
twenty-five; and therefore they allowed the Infant to ſell, but under 
great Limitations and Reſtrictions, that he might not be defrauded ; and 
by this Means they thought there was ſufficient Proviſion made for the 
Neceſſity of Commerce, which in the ſmall divided Shares was abſo— 
lutely neceſſary. 

Alſo by Cuſtom, in ſome Places, an Infant ſeiſed of Lands in Socage Co. Lit. 45. b. 
may at the Age of fifteen Years make a Leaſe for Years, which ſhall 
bind him after he comes of Age; for the Cuſtom makes fifteen his full 
Age to that Purpoſe. | 

Alſo by the Cuftom of London, an Infant unmarried, and above the a4, 134. 


Age of fourteen, tho' under twenty-one, may bind himſelf Apprentice 2 B.,, 192. 
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Palm. 36t. to (a) a Freeman of London by Indenture, with proper Covenants ; which 
1 Mod. 271: Covenants, by the Cuſtom of London, ſhall be as (Y) binding as if he 


a were of full Age. 


not extend 


to one bound Prentice to a Waterman under twenty-one ; for the Company of Watermen are but a 


voluntary Society, and being free of that does not make one free of the City of London, 6 Mod. 69, 
(% And for Breach an Action may be brought in any other Court, as well as in the Courts in the 
City. Moor 136. f 


F. N B. 202. As to Capital Offences, in which the Law is the ſame with Regard to 

Co.Lit.247-b. the Male and Female Sex, the Age of fourteen is the common Standard, 

e 93 at which both Males and Females are, by (c) our Law, obnoxious to 

1 Hal. Hip. capital Puniſhments ; for this being the tas Pubertatis, or Age of Diſ- 

P. C. 25. cretion, the Law preſumes them at thoſe Years to be Doli Capaces, and 
capable of diſcerning between Good and Evil; and therefore ſubjects 

1 hem to Capital Puniſhments as much as if they were of full Age 

(e) But the them to Tap! | 7 Se. 

Civil Law, a« : : 

to Capital Puniſhmenrs, diſtinguiſhed the Ages into four Ranks: 1. tat Pubertatis plena, which is 


eighteen Years. 2. tas Pubertatis or Pubertas generally, which is fourteen Years, at which Time 


they vere likewiſe prefumed to be Doli Capares. 3. tas Prbertati proxima ; but in this the Roman 
Lawyers were divided, ſome aſſigning it to ten Years and a Half, others to eleven, before which the 
Party was not preſumed to be Doli Cabax. 4. Infantia, which laſts till ſeven Years, within which Age 
there can be no Guilt of a Capital Offence. 1 Hal. Hiſt. P. C. 17, 18, 19. 


1 Hal. Hil. But tho? the Age of fourteen be the Ztas Pubertatis, before which 


P. C. 26. our Law does not preſume the Party to be Doli Capax, and therefore that 
a Party indicted for a Capital Offence committed before theſe Years | 
is to be found Not guilty, yet hath this general Rule the following 
Temperaments. | 

3 2 H. 1. That if the Party be above twelve, tho' under fourteen, and appears 


to be Doli Capax, and could diſcern between Good and Evil at the Time 
of the Offence committed, he may be convicted, and undergo Judgment 
ard Execution of Death, tho? he hath not attained the Age of fourteen: 
Bur herein, according to the Nature of the Offence and Circumſtances 
of the Cale, the Judge may or may not in Diſcretion reprieve him, 
before or after Judgment, in order to the obtaining the King's Pardon. 

1 Hal Hiſt. 2. If an Infant be above ſeven, and under twelve Years, and commit 
T. c. a3. a Capital Offence, prima Facie he is to be judged Not guilty, and to be 


found ſo; becauſe he is ſuppoſed not of Diſcretion to judge between 


Good and Evil: But yet if it appear, by ſtrong and pregnant Evidence 
and Circumſtances, that he had Diſcretion to judge between Good and 
Evil, Judgment of Death may be given againſt him; for Malitia ſupplet 
Atatem; but herein the Circumſtances mult be inquired of by the Jury, 
and the Infant is not to be convict upon his Confeſſion : Alſo herein, my 
Lord Hale ſays, that it is Prudence after Conviction to reſpite Judgment, 
or at leaſt Execution ; but he ſays, that if he be convicted, the Judge 
cannot diſcharge him, but only reprieve him from Judgment, and leave 
him in Cuſtody till the King's Pleaſure be known. | 

3. If an Infant within Age be infra Ztatem Infantie, viz. ſeven Years 
a old, he cannot be guilty of Felony, whatever Circumſtances proving 


tion, and no Averment ſhall be received againſt that Preſumprion. 
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() To whom the Paivilege of Inkanty ex⸗ 
tends, o: whe are to be conſidered as Mi⸗ 
— . N 


NE Privilege of Infancy does not extend to the King; for the Poli- Co. Lit. 43. 
tical Roles of Government have thought it neceſſary, that he who Dyer 209. b. 
js to gg ern and manage the whole Kingdom, ſhould never be conſidered 
as a M nor, incapable of governing himſelf and his own Affairs. 

Therefore if the King within Age make any Leaſe or Grant, he is Plow. 215. 4. 
bound preſently, and cannot avoid them, either during his Minority, or 4 * * 
when he comes of full Age. | 535 | 3 

So if the King conient to an Act of Parliament during his Minority, Co. Lit. 43. 
yet he cannot after avoid this Act; becauſe the King, as King, cannot! Ko Aer. 
be a Minor ; for as King he is a Body Politick. 73% 

Alſo the Acts of a Mayor and Commonalty ſhall not be avoided, by Ce. Car. 557: 
reaſon of the Nonage of the Mayor. | 5 Co. 27. 

Altho' a Duke, Earl, or the like, be but a Minor, or not above ten 4 Co. 119. 
Years of Age, in the Cuſtody and in the Family of another Nobleman, Cf. In uml. 
who may and doth retain Chaplains, yet he may qualify Chaplains to ** 
be diſpenſed withal to hold two Benefices with Cure, in like fort as if 
he was of full Age. | 

An Infant in Gavelkind ſhall have his Age, and all other Privileges 1 Ret. Ale. 
of the Infant at Common Law; becauſe tho' he hath the Privilege of 144. 
Alien:tion at fifteen, yet that doth not take from him any Privilege he 
had before at Common Law. 

A Baſtard being implcaded ſhall have his Age; for the dilatory Plea 
muſt be determined before the Pleas in chief can come on; ſo that the 
Plea of Infancy will ſtay the Suit, before it can be inquired whether he 
is or is not a Baſtard. | 


Co. Lit. 244. bi 


— — 


(C) How far the Law regards and takes No- 
tice of Inkants in Ventre ſa Mere. 


\ Child in Ventre ſa Mere may be appointed Executor, or may take Golelph Orph, 
a Legacy; alſo if there are two or more at a Birth, they ſhall be Leg. 102. 


Joint Executors or joint Legatees of the Thing bequeathed ; for the 


(4) Civil Law, for the Benefit of the Infant, reputes a Child in his Mo- (a) And by 
ther's Womb in the ſame Condition as if it were born. | our Law a 


| ? | ; . Child in Ven- 
tre ſa Mere may be vouched, is capable of taking; the Mother may detain Charters on Behalf of ſuch 


Child, a hill may be brought on 8 ſuch Child; and a Court of Equity will grant an Injun- 
Sion in his Favour to ftay Waſte. 2 Ven. 710, 711. 7 


If there be Baſtard cigne and Mulier puiſue, and the Baſtard enters, Co. Lit. 244. 
and dies feiſed, his Iffue ſhall inherit the Lands, and exclude the Mulier 
for ever; but in this Cafe if the Baſtard had died leaving Iflue in Vertre 
ſa Mere, and the Myler had entered, and then a Son is born; yet cannot 
he enter upon the Mulier : And herein our Law differs from the Civil 
Law; for our Law requires an immediate Deſcent, which cannot be 


beforc the Perſon is in Eſſe; alſo by our Law the Freehold cannot be 
in Abeyance. 
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11 H. 6. 13. It appears to have been a Matter of much Controverſy, whether a 
Bro. Deviſe 32. Deviſe of Lands to an Infant in Ventre ſa Mere be good, becauſe not in 


222 Being to take at the Time of the Death of the Deviſor; and ſince, as 


Ste. Eliz. 423. ſome ſay, by the Deviſe the Perſon is to take immediately after the 


1 Lev. 135: Death of the Deviſor, the Freehold cannot be put in Abeyance by the 
1 Sid. 153. Act of the Parties; but others hold, that ſuch Deviſe is good, tho' the 
3 13 Infant be not in ſſe at the Death of the Deviſor, and that the Frechold 
1 Salk. 231. ſhall not be in, Abeyance, but ſhall deſcend to the Heir at Law in the 
2 Mod. 9. mean time. : 

1 Sid. 153. But however all the Books agree in this, that a Deviſe to an Infant 
1 Lev. 135- when he ſhall be born, or when God ſhall give him Birth, is good as an 
N os. Executory Deviſe, and that the Freehold ſhall deſcend to the Heir at 
and Cutler. Law in the mean time. ; 

Moor 637- So it is clear, that if Land be deviſed for Life, the Remainder to a 
Chur h and poſthumous Child, that this is a good contingent Remainder; becauſe 
* 70 g there is a Perſon in Being to take the particular Eſtate; and if the con- 
3 3 tingent Remainder veſts during the Continuance of the particular Eſtate, 


i Salk. 227. or co iuſtauti that it determines, it is ſufficient, 


Cartb. 309. 


Reeve and Long; & vide 10 11 W. 3. cap. 16. and Head of Remainders. 


1 Rol. Rey, Alſo it ſeems agreed, that a Man may ſurrender Copyhold Lands im. 


109. 133- mediately to the Uſe of an Infant in Ventre ſa Mere; for a Surrender is 
92 a Thing executory, and nothing veſts before Admittance; and therefore 


de 0;ds Moor if there be a Perſon to take at the Time of the Admitrance, it is ſufficient, 


63. and not like a Grant at Common Law, which putting the Eſtate out of 
the Grantor muſt be void, if there be no Body to take. 
Hob. 240. If an Uſurpation be had on one in Ventre ſa Mere, at the next Turn 


after his Birth, he ſhall be relieved on the Statute Weſtm. 2. cap. 5. 


(D) How Jnfancy is to be tried. 


ev. 142. FNFANCY is to be tried by Inſpection of the Court, or by Jury: 


1 .d. 321. 


1 And herein it is laid down as a Rule in ſome Books, that wherefoever 
eb. 796. 


Cn Fac. 39. is alledged upon the Pleading, that the Party was and yet is under 


581. Age, there it ſhall be tried by Inſpection; but where the Infant is of full 
| Age at the Time of the Plea, there it ſhall be tried per Pais. 

Co, Lit, 380, But here we muſt obſerve, that as to judicial Acts, or Acts done by 

Moor 76. an Infant in a Court of Record, and which he is allowed to avoid, the 


— 5- Trial thereof muſt be by Inſpection; and therefore if an Infant levies a 
. 5 


: > Bul. 320, Fine, he muſt reverſe it by Writ of Error; and this muſt be brought 


12 Co. 1:2. during his Minority, that the Court may by Inſpection determine the 
Age of the Infant; but the Judges, as by Adjuncta, may in ſuch Caſes 
(4) To prove inform themſelves by Witneſſes, (a) Church-Books, c. 


the Nonage | 
of a Deviſor, an Almanack, in which the Father had wrote the Nativity of his Son, was allowed to 
be ſtrong Evidence. Raym. 84. | 


Co. Lit. 380. If an Infant brings a Writ of Error to reverſe a Fine for his Nonage, 
A and, after Inſpection and Proof of Infancy by Witneſſes, dies before the 


Caſe. Fine is reverſed, his Heir may reverſe it; becauſe the Court having 
| recorded the Nonage of the Conuſor, ought to vacate his Contract when 
he appeared to be under a manifeſt Diſability at the Time he entered 
into it. | 
Atoor 189. An Infant acknowledged a Fine, and the Conuzees omitting to have 
72 aps the Fine ingroſſed till he came of Age, in order to prevent the Infant 
Fac. 239-1. 
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from brinzing a Writ of Error ; yet the Court upon View of the Conu- 


* zance produced by the Infant, and upon his Prayer to be inſpected, and 


© his Age examined, recorded his Nonage, to give him the Benefit of his 
” Wrir of Error, which he muſt otherwiſe loſe, his Nonage determining 
before the next Term. 


So if an Infant ſuffer a common Recovery by appearing in (a) Perſon, (4) That if 


> this muſt be reverſed during his Minority by Inſpection ot the Judges. he ſutters a 


common R c- 
covery by Guardian, and having a Privy Seal for that Purpoſe, ſuch Recovery cannot be et any 


Time ſer afide : But for this vide Lit. Fines and Recoveries, and infra Letter (I). 


Hut it is ſaid, that if an Infant ſuffers a Recovery, in which he ap- 1 Sid. 321. 
pears by Attorney, he may reverſe it after his full Age, as it may be Lev. 142: 


| diſcovered whether he was within Age when the Recovery was ſuffercd ; 


* becauſe it may be tried per Pais whether the Warrant of Attorney was 
made by him when he was an Infant. 


It is ſaid, that in all Caſes where the Party pleads that he was within Skin. 10, 11. 


Age at B. and alledges a Place, that there the Trial may be well enough 


= where it is alledged ; where no Place is alledged, there in perſonal 


> Actions where the Writ is brought, and in (Y) real Actions where the (6b) C. Eliz, 
Right of the Land depends upon Infancy, there the Trial is to be where 818. S. P. 
the Land lies, and if not, where the Action is brought. 


An Infant entered into a Recognizance of 100 J. as Bail to J. S. Carth. 278. 


which became forfeited, and he taken in Execution ; whereupon he 2 „ 
brought an Audita Querela, ſuggeſting his Infancy, and the Writ being _. Ro 
brought into Court, he appeared in propria Perſona; and it was moved 
that he might be inſpected, and his Witneſſes examined; and thereupon 


bis Mother peremptorily depoſed, that at that very Time he was twenty 


Years old, and no more, and a Maid-Servant gave circumſtantial Evi- 
dence to the ſame Purpoſe ; and it was moved that he might be bailed : 
But per Curian, it is a Matter of Diſcretion either to admit him to Bail, 
or to refuſe it, he being in Execution; but if he had brought his Audita 
Dnerela before he had been taken in Execution, he muſt have a Super- 


ſedeas of Courſe, and the Court would not bail him, tho' the long Vaca- 
tion was near, but required the Evidence to be ſtrengthened by a Copy 


of the Regiſter where he was born, which being in Torkſhire, he appeared 
again in Mich. Term in Cuſtody, and a Copy of the Regiſter was pro- 
duced, and ſworn to be a true Copy, and the Mother and the Maid 
being again ſworn, and all agreeing in the ſame Thing, he was diſcharged 


by the Court. 6 


— n 
— — — 


th 


(E) Ok what Things an Jnfant is capable in 
Relation to the Publick, and in Which he 
thall anſwer foz his Neglect, | 


N Infant ſeems capable of ſuch Offices as do not concern the Admi- Plow. 319. 

1 niſtration of Juſtice, but only require Skill and Diligence; and 381. . 
theſe, it ſeems, he may either exerciſe himſelf, when of the Age of Diſ- Ag * 
cretion, or they may be exerciſed by Deputy; ſuch as the Offices of Offices 
Park-keeper, Foreſter, (c) Gaoler, Ec. 81 The Sa- 


tute of Weſt- 
7 inſier 2. cap. 11. extends to an Infant-Gaoler, ſo as to charge him in an Aion of Debt for an 


Eſcape of one in Execution. 2 Inft. 382. 3 Mod. 222. S. P. cited, 


Yol: I.. K K But 


1 Jnfancy and Age. 


Co. Lie. 3. b. But it is ſaid, that an Infant is not capable of the Stewardſhip of a 
4 K _ Manor, or of the Stewardſhip of the Courts of a Biſhop ; becauſe by 
1 Intendment of Law he hath not ſufficient Knowledge, Experience, and 
March 41.43 Judgment to uſe the Office, and alſo becauſe he cannot make a De- 
Cro.Eliz. 636+ puty. ; 

Cro. Car. 556+ | | „ | a | 

F. 2 An Infant cannot be an (4) Attorney, (5) Bailiff, Factor, or Re- 
N Co. Lit. ceiver. ä | ET 3 

172. Cro. Eliz. 637. (a) Cannot be an Attorney, becauſe he cannot be ſworn, March 92. (b) Becauſe 
not to be charged in any Account. Co. Lit. 172. — Not in an [ndebitatus upon an Inſimul computaſſet ; 
for in this Action no Evidence ſhall be given of the Value or Neceſſity of the Things, but of the Ac- 
count only, in which the Infant may be miſtaken. Latch 169. adjudged. Noy 87. S. C. adjudged, be- 
tween Word and Whitherick, & vide Palm. 528. 2 Rol. Rep. 251.— Nor can an Infant be charged as 
Bailiff, Sc. in Equity farther than in Law; and therefore it is ſaid, that if ſuch a one is made FaQor, 
his Friends ſhould give Security for his Accounting, Abr. Eg. 6. 


— 


1 Rol. Abr. If an Infant, being Maſter of a Ship at &. Chriſtopber's ox hang Sea, by 
530: N Contract with another, undertakes to carry certain Goods from St. Chri- 


and a Prohi- /topher”s to England, and there to deliver them; but does not afterwards 


bition denied deliver them according to the Agreement, but waſtes and conſumes them, 


to the Court he may be ſued for the Goods in the Court of Admiralty, tho? he be an 


of Admiral- Infant; for this Suit is but in Nature of a Detinue, or Trover and Con- | 


ps _ verſion at the Common Law. 


1 Rol. Abr. 2. If an Infant keeps a common Inn; an Action on the Caſe upon the 


nw 161. Cuſtom of Inns will not lie againſt him. 


Carth. 160. So if an Infant draws a Bill of Exchange, yet he ſhall not be liable on © 
Williams ver. the (c) Cuſtom of Merchants, but he may plead Infancy in the ſame * 


1 · ad. Manner that he may to any other Contract of his. 
ed o wh | | 
| Career. (c) Not a Trader within the Statutes of Bankrupts. Vide Tit. Bankrupt. 


Hob. 32 3. An Infant cannot be a (d) Juror; and it is ſaid by Hobart, that by the 


(4) But way Wiſdom of the Common Law a Perſon under forty-two could not be on 
— I. he A Trial de Atate probanda, becauſe he then tried a Matter which inigit 
appears to have happened before he was twenty-one. 


have Diſcre- . 
tion. Vide Tit. Evidence. 


2 Inf. 4. An Infant, or one under the Age of twenty-one Years, cannot be 
(e) This is elected a Member of the (e) Houſe of Commons; nor can any Lord of 


expreſly en-. Parliament ſit there until he be of the full Age of twenty Years. 
ated by the a 


7&8 W. & M. cap. 25. 


Vide Head of An Infant may be appointed Executor, but he cannot adminiſter till 
Executors and hie is of the Age of ſeventeen ; and before that Age, Adminiſtration is to | 


Adminiſtra- 


eri, Letter be granted to ſome Friend of his; but an Infant cannot be an Adminiſtra- | 
(A) © tor before the full Age of twenty-one Years, becauſe before that Age he | 


cannot give Bond, as required by the Statute, to adminiſter faithfully. 


— 


E) Of what Things capable, being fo2 his 4 


own Advantage. 


Co. Lit. 3, 8. 
2 Inſt. 203. 


* 0 


of Property; alſo an Infant may purchaſe, becauſe it is intended 


for his Benefit, and the Freehold is in him till he diſagree thereto, be- 
cauſe an Agreement is preſumed, it being for his Benefit, and becol | 
4 | ww 


N Infant is capable of inheriting, for the Law preſumes him capable ? 
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demand his Right; and if at his 


—— 


the Frechold cannot be in the Grantor contrary to his own Act, nor can 


be in Abeyance, for then a 14 would not know againſt whom to 
ull Age the Infant agrees to the Pur- 
chaſe, he cannot afterwards avoid it; but if he dies during his Minority, 
his Heirs may avoid it; for they ſhall not be bound by the Contracts of 
a Perſon who wanted Capacity to contract. SP 
If an Infant take a Leaſe for Years rendering Rent, if he enter upon 2 Bul/. £5, 
the Land he ſhall be charged with an Action of Debt during his Minority, 
becauſe the Purchaſe is intended for his (a) Benefit; but he may wave (% That the 
the Term, and not enter, and if more Rent be reſerved upon the Leaſe Court of 


than the Land is worth, he may avoid it. Chancery 
| | will Decree 
building Leaſes for 60 Years of Infants Eſtates, when it appears to be for their Good. 2 Vern. 224. 


* 


If an Infant be Lord of a Copyhold Manor, he may grant Copyholds 4 C. 23. b. 


notwithſtanding his Nonage ; for theſe Eſtates do not take their Per- © C:pyvolder 


fection from the Intereſt or Ability of the Lord to grant, but from No mg 


the Cuſtom of the Manor, by which they have been demiſed, and are 8 Co. 63. 
demiſeable, 'Time out of Mind. | | | 

An Infant may preſent to a Church; and here it is ſaid, that this muſt Co. Lit. 17. 6. 
be done by himſelf, of whatſoever Age he be, and (Y) cannot be done by 89. 4. 29 E. 
his Guardian, for the Guardian can make no Advantage thereof, and 4 15. 156. 
conſequently has nothing therein whereot he can give an Account, and (4) Bur it is 


therefore the Infant himſelf ſhall preſent. laid, that if 

| Re 5 the Heir be 
within the Age of Diſcretion, the Guardian may preſent in his Name. Cro. Fac. 99. & vide Parſon's 
Law, cap. 20. fol. 76. —— Alſo a Pre ſentment made by the Guardian, in the Name of the Heir, is a 
good Title to the Heir in a Quare Impedit. 42 E. 3. 130. . 


* ——— __— 


— 


(G) How far the Law takes Care of his Jn- 
tereſt, ſo as not to let him ſuffer by his 
Laches; and herein, where he muſt take 
Notice of and perfozm Conditions, &c. 


THE Rights of Infants are much favoured in Law, and regularly Plow. 358. 4. 


1 their Laches ſhall not be prejudicial to them, upon a Preſumprion 360. 4. 
that they underſtand not their Right, and that they are not capable of r 2 
taking Notice of the Rules of Law, ſo as to be able to apply them to w7 1 
their Advantage; hence by the Common Law Infants were not bound ries, and Tit, 
for want of (c) Claim and Entry within a Year and a Day, nor are Limitations. 


they bound by a Fine and five Years Non-claim, nor by the Statutes of 3 - 
Limitation, provided they proſecute their Right within the Time allowed ceavit per 


by the Statute after the Impediment removed. Biennium, be- 


| cauſe the 
Lay 1ntends that he doth not know what Arrearages to tender. 3 Med. 223. 


If Lands are deviſed to Truſtees till Debts paid, and then to an In- 2 Vern. 386. 
fant and his Heirs, and J. &. a Stranger enters on the Lands, and le- 2 end 
vies a Fine and five Years and Non- claim paſs, and the Infant, when“ 
of Age, brings an Ejectment, but is barred, becauſe the Truſtees ought 
to have entred; yer Equity will relieve, and not ſuffer an Infant to be 
barred by the Laches of his Truſtees, nor to be barred of a Truſt-Eſtate 


ering his Infancy ; and the Infant in this Caſe ſhall recover the mean 
rofits. 8 


It 


» # 


a 


3 


— — 


128 Inkancy and Age. 3 


8 Sh 


un 


Preced. Chan. It has been ruled in Chancery, that where one receives the Profits of 

518. Lockey an Infant's Eſtate, and fix Years after his coming of Age he brings a 

and Lockey. Bill for an Account, that the Statute of Limitations is a Bar to ſuch Suit, 

as it would be to an Action of Account at Common Law; for this Re- 

ceipt of the Profits of an Infant's Eſtate is not ſuch a Truſt, as being a 

Creature of a Court of Equity, the Statute ſhall be no Bar to, for he 

| | might have had his Action of Account againſt him at Law, and therefore 

bil no Neceſſity to come into this Court for the Account ; but the Reaſon 

| | why ſuch Bills are brought here, is from the Nature of the Demand, 

that they might have the Diſcovery of Books, Papers, and the Party's 

Oath, for the more eaſy Taking of the Account, which they cannot fo 

N well do at Law ; but if the Infant lies by for ſix Years after he comes of 
| (a) If @ Age, as he is barred of his Action of Account at Law, (a) ſo ſhall he be 


Stranger en- Of his Remedy in this Court; and there is no Sort of Difference in 
ters and re- Reaſon between the two Caſes. / 


P 


. 


- — * 
— —— —— 2 Q 
8 0 D Fa. 


ceives the 
\ Profits of an Infant's Eſtate, he ſhall, in Conſideration of Equity, be looked upon as a Truſtee for 
| the Infant. 2 Vern. 342. 1 Vern. 295. S. C, — 8o if a Man, during a Perſon's Infancy, receives the 


Profits of an Infant's Eſtate, and continues to do ſo for ſeyeral Years after the Infant comes of Age 


before any Entry is made on him, yet he ſhall account for the Profit thro'out, and not during the 
Infancy only. Abr. Eq. 280. Yallop and Holworthy. ; 


Lit. ſe#.402, The Entry of an Infant is not taken away by a Deſcent caſt, by Rea- 
403. ſon of his Weakneſs and Incapacity to claim, which is not to be im- 
puted to him. 5 
Co. Lit. 245. 0. But if a Man ſeiſed of Lands in Fee die, his Wife privement enſient 
with a Son, and a Stranger abates, and dies ſeiſed, and after the Son is 
born he ſhall be bound by the Deſcent; becauſe at the Time of the 
Deſcent he had no Right to enter, not being in eſſe, and by Conſequence ' 
had no Wrong then done him, and the Lord had none bur the Heir to 
avow upon at the Time of the Deſcent. 
Co. Lit.246.4, B. Tenant in Tail enfeoffs A. in Fee, who hath Iſſue within Age, 
and dies, B. abates and dies ſeiſed, the Iſſue of A. being ſtill within Age; 
this Diſcent ſhall bind the Infant, becauſe the Iflue in Tail is remitted to 


his former and elder Right, which is to be preferred before the defeazible | 
Title of the Diſcontinuee's Heir. 


Co. Lit. 244 It is a Rule in Law, that the Poſſeſſion and dying ſeiſed of a Baſtard | 
$ Co. 101. eigne bars the Mulier; ſo if the Mulier be an Infant during the Poſſeſſion | 
pa = of the Baſtard eigne, yet he is barred by the Deſcent; for tho* no Laches 
Caſe, can be imputed to an Infant, becauſe not being of the Age of Conſent, | 
Plow. 372» His Permiſſion cannot be taken for a Conſent; yet in ſuch Caſes, where 

| Time is limited by the Law for Pleas and Actions, Infants are included, 
unlefs ſpecially excepted, for here their Permiſſion is taken for a Conſent; | 

becauſe they are ſuppoſed to conſent to the eſtabliſhed Law, to which | 

they are obliged for Protection during Minority; and the Law hath not 

thought fit in this Caſe, becauſe it might happen to be a publick Miſchief 

in a very tender Point, for it might be any Man's Caſe to ſuffer by the 

Baſtardy of an Anceſtor; and the Law hath given the Infants Guardians 

to plead by, but it cannot revive the Evidence of Legitimation, which fo | 

| eaſily periſhes with the Life of the Party. | S 
2 Inft. 303. If an Infant be Tenant by the Curteſy, or Leſſee for Life or Vearts, 
he ſhall anſwer not only for Waſte committed by himſelf, but alſo for 
permiſſive Waſte, or Waſtes, committed by a' Stranger ; for the Privi- 

lege of Infancy cannot prevail in a Matter that would be a Wrong and 

— Diſherifon to him who hath the Inheritance; nor is it in the laſt Caſe 

any Hardſhip to the Infant, becauſe he hath his Remedy over againſt 

the Wrong-do er. 3 ; 

2 Inſt. 703. If by Tenure, or Preſcription, certain Lands are obliged to the Repair 
of Bridges, Highways, Sc. and ſuch Lands come to an Infant either by 
Deſeent or Purchaſe, he ſhall be obliged to repair, Sc. in the ſam 
Manner as if he were of full Age, 
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hold Manor was, that every Surrender which is made ſecundum con ſuetu—- 


Jnfancy and Age. 129 
If an Infant preſent not to a Church within ſix Months, it ſhall lapſe ; Co. Lit. 246 
if the five Years for making a Claim after a Fine begin in the Anceſtor's 
Life, he muſt claim within them; if he do not claim a Villain, fled into 
ancient Demeſne, within a Year and a Day, he cannot afterwards claim 
him ; and he ſhall be barred in an Appeal of the Death of his Anceſtor, 
if he do not bring it within a Year and a Day: If the King die ſeiſed, 
the Infint is driven to his Petition; for in theſe Caſes the Law prefers 


the Good of the Church, the publick Repoſe of the Realm, Liberty, 


Life, and the King's Prerogative, before the Privilege of Infancy. - 
An Infant is bound by (a) all Conditions, Charges and Penalties, in , Inft. 233. 


an original Conveyance, whether he comes to the Eſtate by Grant or 15 Co. 44. 
tch 199. 


2 Rol. Rep. 7 a. 
1 Leon. 100. Hurd. 11. (a) Bound by Conditions annexed to the Eſtate at Common Law, becauſc 
tranſit cum onere; and therefore if the Infant will have the Eſtate, he muſt obſcrve the Condition 


upon which it was granted. Carth. 43. 


Therefore if a Perſon deviſe to his Grandaughter, who is not Heir at 1 Fert. 200. 
Law, Lands, upon Condition that ſhe marry with the Conſent of cer- * 2 3 
tain Truſtees, the is obliged to take Notice, at her Peril, of the Con- Fy and Per- 
dition, and likewiſe to perform it; but had ſhe been Heir at Law, ſhe ter adjudged. 
muſt have had Notice given her of the Condition, to make the Marriage, 
without Conſent, a Forfeiture. 

An Infant ſhall be bound by Conditions in Fact, and ſuch Conditions 2 Vern. 345. 
as he can perform, in Equity as well as in Law, as was adjudged in the 
precedent Caſe of Fry and Porter. 

So where A. gave Lottery-Tickets amongſt her Servants, on Condi- 2 Hern. 360. 
tion, that if any of them came up a Prize of 20 J. or more, they ſhould _ ar 
give one Half to her Daughter; the Ticket given the Foot-Boy, who 5 875 
was an Infant, came up 100 J. Prize; and it was held in Chancery, 
that the Daughter was well intitled to a Moiety, for a Gift to an Infant, 
on Condition, binds him as well as another Perſon. 

If an Office of Parkſhip be given or deſcends to an Infant, if the 3 Med. 224. 
Condition in Law annexed to ſuch an Office (which is Skill) be not ob- 
ſerved, the Office is forfeited. 

If a Man make a Feoffment in Fee to another, reſerving Rent, and Co. Lit 246. l. 
if he pay not the Rent within a Month, that he ſhall double the Rent, 
and tne Feoffee dieth, his Heir within Age, the Infant, payeth not the 
Rent, he ſhall not by his Laches herein forfeit any Thing ; but other- 
wiſe it is of a Feme Covert; and the Reaſon of the Diverſity is, be- 


= cauſe the Infant is provided for by the (b) Statute, uon current uſure (b) Statute 
contra aliquem infra ætatem exiſten', Ec. but that Statute doth not ex- f Merton, 


tend to a Feme Covert, neither doth it extend to a Condition of a Re- * 


entry, which an Infant ought to perform, for the Forfeiture thereof 
= cannot be called y/tra. | 


It has been held by ſome (c) Opinions, where the Cuſtom of a Copy- (5) By _— 
J. Ver}. 


: ; three Jud 
dinem out of Court, ſhall be preſented by the Homage at the next jn e 


: | Court to be held for the (aid Manor; and that upon ſuch a Preſent- of Xing and 
= ment Proclamation had been uſually made, and ſo for three Courts next Pn, 


OE ; | . , Carth. 41,E9, 
following; and if upon the third Proclamation no Perſon came to be | Salk. 386. 


admitted, &c. that then the Lord of the Manor ſhould ſeiſe the Lands as Cen. 118. 


forfeited, that this Cuſtom bound an Infant. 3 Med. 221. 
| 1 bow. 30,84. 
But this is now ſettled by the 9 Geor. 1. cap. 29. by which it is enact- * 


ed, That no Infant, or Feme Covert, ſhall forfeit any Copyhold, Meſ- 
* ſuages, Sc. for their Neglect or Refuſal to come to any Court or 
* Courts, to be kept for any Manor whereof ſuch Meſſuages, Cc. are 


Parcel, and to be admitted thereto; nor for the Omiſſion or Denial 


Vo). III. LI to 


= 


ä — * 
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< Admittances to any ſuch Copyhold, Meſſuages, c. 

2 Salk. 415. If a Legacy be deviſed generally, and no Time aſcertained for the 
per Cowper Payment, and the Legatee be an Infant, he ſhall be paid Intereſt from 
pee the Expiration of the firſt Year after the Teſtator's Death; but it ſeems 
wy a Year ſhall be allowed, for ſo long the Statute of Diftribution allows 

1 before the Diſtribution be compellable, and ſo long the Executor ſhall 
al have, that it may appear whether there be any Debts; but if the Lega. 
( tee be of full Age, he ſhall only have Intereſt from the Time of his De- 


is imputed to him. 


1 — 
* 
66 ü— 


unn 


© to pay any Fine or Fines impoſed or ſet upon their, or any of their 


mand after the Year; for no Time of Payment being ſer, it is not payable 

but upon Demand, and he ſhall not have Intereſt but from the Time of 

| his Demand; otherwiſe it is in the Caſe of an Infant, becauſe no Laches 
| 


D 2 - 
Bey L F 2 


(H) Where puniſhable fo2 Crimes and Jnju- 


7 | ries committed by Him. 


1 Hat. Hi. * has been already obſerved, that one above the Age of fourteen, or 


P. C. 16, Ec. 


fee Letter of the Vears of Diſcretion, may be guilty of a Capital Offence in the 


(A) ſame Manner as one of full Age; alſo that one under theſe Years, if 
above the Age of ſeven, may according to the Circumſtances of the 
Caſe, as if in Murder he hides the Body lain by him, makes Excuſes, 
or otherwiſe ſhews ſuch Signs of Cunning as demonſtrate him capable of 
diſcerning between Good and Evil, be guilty and convicted ofa Capital 
Offence ; but that in theſe latter Caſes, the Judges may reſpite Judg- 


ment, or Execution, in order to the obtaining the King's Pardon, 


1 Hal. Hit, Alſo if an Infant, under the Age of fourteen, be indicted by the S- 
Grand Inqueſt, and thereupon arraigned, the Petit Jury may either 
- 8 find him generally Not guilty, or they may find the Matter ſpecially | 


P. C. 28-9. 


that he committed the Fact, but that he was under the Age of fourteen, 


55 2 


ſeilicet ætatis 13 annorum, and had not Diſcretion to diſcern between 
Good and Evil, Q non per feloniam; but if a Man be arraigned in fuch a Þ 7 
Caſe upon an Indictment of Murder, or Manſlaughter, by rhe Coroner's ? 
Inqueſt, there if the Party committed the Fact, regularly the Matter © © 


ought to be ſpecially found ; becauſe if the Jury find the Party Not 
guilty they muft inquire how he came by his Death ; bur if he be 


rſt arraigned, and acquitted upon the Indictment by the Grand Inqueſt, F 3 
and found Not guilty, he may plead that Acquittal upon his Arraign- $ 
ment upon the Coroner's Inqueſt, and that will diſcharge him; and the | 7 


Petit Jury ſhall inquire farther how the Party came by his Death. 


1 Hal. Hit. As to Mifdemeanors and Offences that are not Capital, in ſome Caſes | 


P. C. 20. 


— one, whether he be above the Age of fourteen, or under, if he be under 

one and twenty Years, but with theſe Difference: | 
Bro. Saver If an Infant under the Age of Twenty-one Years be indicted of any 
1 Miſdemeanor, as a Riot or Battery, he ſhall not be privileged barely by 
Gor Lit: 246 ö. reaſon that he is under Twenty-one Years; but if he be convicted thereot 


2 Inſt. 103, by due Trial, he ſhall be fined and impriſoned; and the Reaſon is, be- 


Cro. Fac. 465. cauſe upon his Trial the Court ex officio ought to conſider and examine 


3 the Circumſtances of the Fact, whether he was doli Capax, and bad 


Diſcretion to do the Act wherewith he is charged; and the ſame Law is 
of a Feme Covert; but if the Offence charged by the Indictment be a 
meer Nonfeazance, (unleſs it be of ſuch a Thing as he is bound to by 
Treaſon of Tenure, or the like, as to repair a Bridge, Oc.) there in ſome 


4 Claes 


an Infant is privileged by his Nonage; and herein the Privilege is all | F 
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Infancy and Age. 
Caſes he ſhall be privileged by his Nonage, if under Twenty-one, tho? 
above fourteen Years, becauſe Lathes in ſuch a Caſe ſhall not be im- 

puted to him. | 3 5 Yr | 

If an Infant in an Aſſiſe vouch a Record, and fail at the Day, he ſhall 1 A. If. 
not be impriſoned, nor, it ſeems, a Feme Covert; and yet the Statute P. C. 20. 
of Heſtm. 2. cap. 25. that gives Impriſonment in ſuch a Caſe, is general. 

If A. kills B. and C. and D. are preſent, and do not attach the Of- 1 Hel. Bip, 
fender, they ſhall be fined or impriſoned ; yet if C. were within the Age F. C. 2:. 
of Twenty-one Years, he ſhall not be fined nor impriſoned, 

Where the Corporal Puniſhment is but collateral, and not the direct 1 1a. I; 
Intention of the Proceeding againſt the Infant for his Miſdemeanor, there F. C. 21. 
in many Caſes the Infant, under the Age of Twenty-one, ſhall be ſpared, 
tho' poſſibly the Puniſhment be enacted by Parliament. x: 

It is ſaid by Hale, that if an Infant, of the Age of eighteen Years, be 1 Hal Zip. 
convict of a Diſſeiſin with Force, yet he ſhall not be impriſoned, and yet P. C. 21, 

a Feme Covert ſhall be impriſoned in ſuch Caſe. 

But herein the Law ſeems to be, that an Infant at the Age of Bride. 173. 
eighteen, nay fourteen, or a Feme Covert, by their own Acts may be A Fuſt. 
guilty of a, forcible Entry, and they may be fined for the ſame; but it Pax. zo. 
ſeems; by the better Opinion, that the Infant cannot be impriſoned, be- C. Liz. 357, 
cauſe his Infancy is an Excuſe by reaſon of his Indiſcretion, being not 
(a) particularly mentioned in the Statute againſt forcible Entries, to be (a) That the 


committed for ſuch Fine; Infant ought 


: | TI | not to be im- 
priſoned, becauſe he ſhall not be ſubje& to Corporal Puniſhment by force of the general Words of 
any Statute wherein he is not expreſly named. 1 Hawk. P. C. 147. 


— 


131 


But neither an Infant, or Feme Covert, can be guilty of a forcible Crom. 69. 
Entry, or a Diſſeiſin, by barely commanding one, or by aſſenting to one Py was 357+ 
to their Uſe, becauſe every ſuch Command or Aﬀent by Perſons under * 285 
theſe Incapacities are void; but an actual Entry by an Infant, into ano- 
ther's Freehold, gains the Poſſeſſion, and makes him a Diſſeiſor as well 
as it does a Feme Covert. 

Two Infants Jointenants, one releaſes to the other, by which the other Bro. Piſeiſin 
holds the whole, this ſeems a Diſſeiſin, becauſe the Releaſe being in no“. 
Manner for the Advantage of the Infant, is utterly void ; then the Entry 
of the other being without Title is tortious, and a Diſſeiſin; but if there 
had been Livery made upon it, tho' between Jointenants, this is void; 
yet it ſeems no Diſſeiſin, for the Regard the Law has to the Solemnity 
of Livery, which ſhall continue till defeated by Act of equal Noto- 

Reer | 

If a Man carries an Infant into the Lands of J. S. and there claims 1 Rot. 457. 
the Lands to the Uſe of himſelf and the Infant, yet the Infant ſeems 661. 
no Diſſeiſor, becauſe he made no claim of it himſelf, and then ſhall not 
be charged with the Tort of another Perſon.  _ 

If an Infant be convict in an Action of Treſpaſs Vi & Armis, the Cre. Fac. 214, 
Entry muſt be Nihil de fine, [ed pardonatur quia Infans, for if a Capiatur * Hal. Hip. 
be entered againſt him, it is Error, for it appears judicially to the Court? 2 
that he was within Age when he appears by Guardian; the like Law is, 
that he ſhall not be i# Miſericordia pro falſo clamore. : 

Gerſeral Statutes, that give Corporal Puniſhment, are not to extend PT. 364. 
to Infants ; and therefore if an Infant be convict in Raviſhment of Ward, 1 Hal Hip. 
he ſhall not be impriſoned, tho? the Statute of Merton, cap. 6. be general © C. 21. 
in that Caſe; but this muſt be underſtood where it is, as before ſaid, a 
Funiſhment as it were collateral to the Offence, as in the Caſes before 
mentioned, . 

But where a Fact is made Felony or Treaſon, it extends as well to co. Liz. 247. 


Infants, if above fourteen Years, as to others; and this appears by ſe- 1 Hat. Hip 
| veral F. C. 2 38, 


* 


3 


132 5 Infancy and Age. | 


(a) So by the veral Acts of Parliament, (a) as by 1 Fac. 1. cap. 11. of Felony for 


Statute o . : ; ere 1 . a 
41H. 8. h. j. Marry ing two Wives, Oc. where there is a ſpecial Exception of Marriages 


concerning within the Age of Conſent, which in Females is twelve, in Males four. 
Felony by teen Years ; ſo that if the Marriage were above the Age of Conſent, tho? 


Servantsthat within the Age of Twenty-one Years, it is not exempted from the 
imbezil their : 


Mathers Penalty. | 

Goods delivered to them, there is a ſpecial Proviſo, that it ſhall not extend to Servants under the 
Age of eighteen Years, who certainly had been within the Penalty if above the Age of Diſcretion, 
viz. fourteen Years, tho' under eightcen Years, unleſs a ſpecial Proviſion had been to exclude them, 
1 Hal. Hiſt. P. C. 2 2. . 
Years, who ſhall rob their Maſters, are excepted out of the Att, 


1 Sid. 258. Infants are liable for Torts and Injuries of a private Nature; but if an 
1 Lev. 469. Infant, affirming himſelf to be of Age, borrows 100 J. and gives his Bond 
2 . for it, and being ſued upon the Bond, avoids it by reaſon of his Nonage, 
Fohnſon and yet no Action lies againſt him for the Deceit; for tho' Infants ſhall be 
Pie. bound by actual Torts, (a) as Treſpaſs, Ec. which are V; &9 Armis, yet 


(4) Thas an they ſhall not for thoſe that ſound in Deceit ; for if they ſhould, all the 
1on Tor 


Words lies Infants in England might be ruined ; adjudged, and Judgment arreſted n 


againſt an after a Verdict for the Plaintiff in an Action upon the Caſe for the 


Infant of the Deceit. 
Age of ſeyen- 


” tedn, for Malitia ſupplet Ætatem. Noy 129. 


| 3 
x Keb. 118. So where an Action of Deceit was brought for affirming upon the Sale 
| Grove and of a Horſe, that it was the Defendant's Horſe, whereas it was the Horſe 


Nevil. 


1 Sid, 258. of another Man, Cc. the Defendant pleaded Infancy ; and on Demurrer 
1 Lev. 169. the Court, on the firſt Argument, inclined for the Defendant, for this 
S. C. cited. Action depends upon the Contract; and tho* the Contract (it being an 
actual Delivery) be not void, but voidable, and this Action be brought 
upon the Wrong, and not upon the Contract, yet here, by this Plea, he | 
ſhews that he elects to avoid the Contract, and then this Action falls; and 
afterwards it was adjudged for the Defendant ; and the Court ſaid, that 
it was like an Action brought againſt an Infant for affirming himſelf to 


be of full Age. 
1 Sid. 258, Bur if an Infant judicially perjure himſelf in Point of Age, or other- 


per cur, wiſe, he ſhall be puniſhed for the Perjury ; ſo he may be indicted for 
cheating with falſe Dice, Ec. | 


nh, 6 Mt 


— 


(1) Of the Acts of Inkants as they are good, 
void, oz voidable: And therein, 


1. Ok their Contracts fo Neceſſaries. 


10 H 6. 14. ER E we muſt obſerve, that ſtrictly ſpeaking, all Contracts made 


oy * 1 by Infants are either void or voidable, becauſe a Contract is the 
7 * Act of the Underſtanding, which during their State of Infancy they are 


preſumed to want; yet Civil Societies have fo far ſupplied that Defect, 
and taken Care of them, as to allow them to contract for their Benefit 
and Advantage, with Power, in moſt Caſes, to recede from and vacate 
it when it may prove prejudicial to them; but in this Contract for 
Neceſſaries they are abſolutely bound, and this likewiſe is in Benignity to 
Infants, for if they were not allowed to bind themſelves for Neceſſaries, 


no Body would Truſt them, in which Caſe they would be in worſe Cir- 
cumſtances than Perſons of full Age. 


4 Therefore 


So by the 12 Ann. cap. 7. where Apprentices, under the Age of fifteen = 
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Therefore it is clearly agreed by all the Books that ſpeak of this ge. Lit. 15a. 4. 
Matter, that an Infant may bind himſelf to pay for his neceſſary Meat, 3 WS: 
Drink, Apparel, neceſſary Phyſick, and ſuch (a) other Neceſſaries, and fant at the 
likewiſe for his good Teaching and Inſtruction, whereby he may profit Age of fif— 


himſelf afterwards. deen martha, 
The po: 2 | he may take 
up Proviſion for his Wife and Children. Carter 215. ſaid. 


But it muſt appear that the Things were actually neceſſary, and of ci, Fac. 550, 
reaſonable Frices, and ſuitable to the Infant's (Y) Degree and Eſtate, = Rol. Rep. 
which regularly muſt be left to the Jury; but if the Jury find that the He | 
'i hings were Neceſſaries, and of reaſonable Price, it ſhall be preſumed p 61 
they had Evidence for what they thus find; and they need not find par- Ge/. 168. 
ticularly what the Neceſſaries were, nor of what Price each Thing was; Godb. 219. 
alſo if the Plaintiff declares for other Things as well as Neceſſaries, or Lern 114. 
a'ledges too high a Price for thoſe Things that are neceſſary, the Jury wry 2 
may conſider of thoſe Things that were really Neceſſaries, and of their puiſhes be- 


intrinſick Value, and proportion their Damages accordingly. tween Per- 


| | Tons as to 
Neceſſaries; as between a Nebleman and Gentleman's Son; alſo in Point of Time and Education, the 


” Law iſtinguiſhes; as at School, Oxford, and Inns of Court; and that he is not to be looked upon in 


re f.me Contition when a School- Boy, as when of riper Years. Carter 215, — Velvet and Sattin 


© Suits laced with Gold held not to be neceſſary. Cro. Eliz. 583. 


and Waſhing, and pay for his Schooling, that he will pay 7. yearly ; 729 
an Action upon the Caſe lies upon this Promiſe ; for Learning is as ne- 
= ceſlary as other Things, and tho' it is not mentioned what Learning this S. C. Pieke 
Was, yet it ſhall be intended what was fit for him, till it be ſhewn to the ing ver. Gun- 
Z contrary on the other Part; and tho' he to whom the Promiſe was made 77 adjudg- 


If an Infant promiſes another, that if he will find him Meat, Drink » Kl. 6s: 


Palm. 528, 
1 Fon. 182. 


ed on a Mo- 
does not inſtruct him, but pays another for it, the Promiſę of Repay- tion be near 
ment thereof is good; and it appears that the Learning, Meat, Drink of Judgment. 


and Waſhing, could not be afforded for a leſs Sum than 71. 
Aſſimpſit tor Labour and Medicines in curing the Defendant of a Carth. 110. 


Diſtemper, Sc. who pleaded infra etatem viginti & unins annorum; the {##egins and 


Plaintif replied, it was Neceſſaries generally; and upon a Demurrer to an. 
this Replication it was objected, that the Plaintiff had not aſſigned in 
certain how or in what Manner the Medicines were neceſſary; but it was 


= adjudged that the Replication in this general Form was good. 


If an Infant be a Mercer, and hath a Shop in a Town, and there 1 Bel. 4kr. 


F buys and ſells, and he contracts to pay a certain Sum to J. S. for certain 729. 
= Wares fold to him by F. F. to re-ſell, yet he is not chargeable upon * Fac 494- 
this Contract, for this Trading is not immediately neceſſary ad vittum 3 


s adjudg- 


| & dveſtitum; and if this were allowed, Infants might be infinitely pre- ed between 


I Judiced, and buy and ſell and live by the Loſs. 


H and 
Whittingham. 


And as the Contract of an Infant for Wares, for the neceſſary carrying 5 Med. 368. 
on his Trade, whereby he ſubſiſts, ſhall not bind him; ſo neither ſhall 1 Sa. 386 7. 


be be liable for Money which he borrows to lay out for Neceſſaries; 


Wo 
11 
— 
1 
* 
2 
4 * 
1 


1 
2 
X's 
2 
* 
„ 


and therefore the Lender muſt, at his Peril, lay it out for him, or ſee 


bhat it is laid out in Neceſſaries. 


As in Debt upon a ſingle Bill, the Defendant pleaded that he was 1 Salk. 386. 
within Age; the Plaintiff replied, that it was for Neceſſaries, viz. 101 for Bari ver. 
Cloaths, and 151. Money lent pro & erga his neceſſary Support at the Uni- BR 
verſity ; the Defendant rejoined, that the Money was lent him to ſpend 
at Pleaſure; ab/qze h, that it was lent him for Neceſſaries; and Iſſue 
hereupon was found for the Plaintiff, who had Judgment in C. B. but 
was reverſed in B. R. on a Writ of Error; for the Iſſue only being, whe- 
ther this Money was lent the Infant for Neceſſaries, not whether it was 
laid out in Neceſſaries, it cannot bind the Infant whichever way it is 

Vol. III. Mm | found ; 
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pl. 929. 
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found; for it might have been borrowed for Neceſſaries, and laid out in 
a Tavern; and the Law will not intruſt the Infant with Application and 
laying of it out. | 
1 Salk. 279, So if one lends Money to an Infant, who actually lays it out in Necef. 


ſaries, yet this ſhall not bind the Infant, nor ſubject him to an Action; 


for it is upon the Lending that the Contract muſt ariſe, and after that 
Time there could be no Contract raiſed to bind the Infant, becauſe after © 
that he might waſfe the Money, and the Infant's applying it afterward, | 


for Neceſſaries will not by Matter ex poſt fa&fo intitle the Plaintiff to an 


Action. 
Cro-Eliz. 920. Alſo altho' an Infant ſhall be liable for his Neceſſaries, yet if he enter; 
Moor 679. into an Obligation with a Penalty for Payment thereof, this ſhall not 


e. bind him; for the entering into a Penalty can be of no Ad vantage to 
1 Rol. Abr. 29. the Infant. 


Dato te Car 23.30 aiſo ſaid, that an Infant cannot either by a Parol Contract or 1 


and Eg. 85. Deed bind himſelf, even for Neceſſaries, in a Sum certain, and that 
ſhould an Infant promiſe to give an unreaſonable Price for Neceffarie,, 


that would not bind him; and that therefore it may be ſaid, that the 


Contract of an Infant for Neceſſaries, quatenus a Contract, does not bind 
him any more than his Bond would; but only ſince an Infant muſt live, 


as well as a Man, the Law gives a reaſonable Price to thoſe who furniſh 
him with Neceſſaries. 


(a) 1 Lev. 86. Vet it hath been (a) adjudged, and is admitted in ſeveral (5) other 


Ruſſel and 
Lee, adjudg- 


. Ke. Bill for Payment, that this ſhall bind him, and that an Action of Debt 


382, 416, will lie on ſuch Obligation. 
423. 8. C. 


. wt 
(b) Co. Lit. 172. S. P. and Diverſity taken between a fingle Obligation and an Oflication with Pe. 


anlty. Cro. Eliz. 910. S. P. and ſame Diverſity per Curiam. 1 Rol. Abr. 729. S. P. tho' thereby the 
Defendant is ouſted of bis Wager of Law. | 


en So an Infant may bind himſelf in an Aſmpſit for payment of Ne- 
oy 85. 


nn ceſſaries, and an Action 7 the Caſe lies againſt him upon the Fromil: 
a 38% 188, for this, but in Nature o 


1 Rol. Rep. lies, an Action on the Caſe lies againſt him. 
382. 


Cro.Eliz, 920 Alſo it ſeems clear, that if an Infant becomes indebted for Neceſſaries, 
and the Party takes a Bond from the Infant, that this ſhall not drown! 


the ſimple Contract, becauſe the Bond has no Force. 
Ct. L506: 9 3: 


But it is agreed, that an Juſimul computaſſet will not lie againſt an In- 


ne a fant, tho' it be for Neceſſaries; for he not having Diſcretion, is not to! 
x4 be liable to falſe Accounts. | 
Allen 94+ If an Infant comes to a Stranger who inſtructs him in Learning, ani 


the Party ſhoull | 


Duncomb and boards him, there is an implied Contract in Law that 
be paid as much as his Board and Schooling are worth; but if the Infant 


Tickridge. 


at the Time of his going thither was under the Age of Diſcretion, or it 


he were placed there upon a ſpecial Agreement with ſome of the Child | 


Friends, the Party that boards him has no Remedy againſt the Infant 3 
but muſt reſort to them with whom he agreed for the Intant's Board, G 


* 


2, Of judicial Acts, 02 Acts done by him in a Court «þÞ 


Ueco2d. 


| Books, that if an Infant contracts for Neceſſaries, and enters into a ſinge 


an Action of Debt; and therefore where Deb 
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ſhall for ever bind him and his Repreſentatives, unleſs he reverſes it by Telv. 155. 
Writ of Error, which muſt be brought by him during his Minority, that 3 Mod. 229. 
the Court by Inſpection may determine his Age. 

So if an Infant levies a Fine, he is enabled by Law to declare the Uſes 2 Co. 58. 4. 


thereof, and if he revcrſcrh not the Fine during his Nonage, the Decla- © Co. 42. 


6 : f ; . Moor 22. 
ration of Uſes will ſtand good for ever; for tho' that be a Matter in Pass, Da,. 47. 


and all ſuch Acts an Infant may avoid at any Time after his full Age, if 2 Leon. 159. 
he do not conſent ; yet being made in Purſuance of the Fine levied, G13. 
which Fine muſt ſtand good for ever, (unleſs reverſed in the Manner as 7 3 
has been mentioned, ) ſo will the Declaration of Uſes too. | why 03s 

If there be Tenant for Life, the Remainder to an Infant in Fee, and \ Lern. 115, 
they two join in a Fine, the Infant may bring a Writ of Error, and 31. 
reverſe the Fine as to himſelf; but it ſhall] ſtand good as to the "Tenant 2 Sid 55- 
for Life; for the Diſability of the Infant ſhall not render the Contract © Fones 182. 
of the Tenant for Life, who was of full Age, ineffectual. 

If an Infant brings a Writ of Error to reverſe a Fine for his Nonage, 1 Rol. Abr. 
and his Nonage, after luſpection, is recorded by the Court, but before 788. 
the Fine reverſed he levics another Fine to another, this ſecond Fine ſhall 
hinder him from reverſing the firſt; becauſe the ſecond having intirely 
barred him of any Right to the Land, muſt alſo deprive him of all Re— 
medies which would reſtore him to the Land. ; 

If an Infant levies a Fine, and the Conuzee renders to him either for Z 74. but 
Life or in Tail, it is ſaid that he ſhall have no Writ of Error to avoid 1*<* 
this Fine ; becauſe the Reverſal of the Fine being only to reſtore him 
to the Land he parted with by the Fine, it would be fruitleſs to give 
bim a Writ of Error, ſince he could not thereby be reſtored to the Land 
which the Fine itſelf, which he would endeavour to reverſe, had before 
given him. 

As to Recoverics ſuffered by Infants, when theſe were improved into 1 Rel. Ahr. 
a common Way of Conveyance, it was thought reaſonable that thoſe, 75!» 742: 
whom the Law had judged incapable to att for their own Intereſt, ſhould 4; wh 3 
not te bound by the Judgment given in Recoveries, tho' it was the 305. 55 
ſolemn Act of the Court; for where the Defendant gives Way to the 10. 43. 2. 
Judgment, it is as much his voluntary Act and Conveyance, as if he had © tz. 471. 
transferred the Land by Livery, or any other Act in Pais; and therefore 83 
if an Infant ſuffers a Recovery, he may reverſe it as he may a Fine, by N 


3 . . . . 6 — Bulf. 255+ 
Writ of Error, during his Minority: And this was formerly taken/to be 1 Sid. 32 2, 


Law, as well where the Infant appeared by Guardian, as by his Attorney ! Les, 142. 


or in Perſon : But now the Diſtinction turns upon this Point, that if an e . 
Infant ſuffers a Recovery in Perſon, it is erroneous, and he may reverſe 2 Salk. 15 : 
it by Writ of Error; but even in this Caſe the Writ of Error muſt be 
brought during his Minority, that his Infancy may be tried by the In- 
ſpection of the Court; for at his full Age it becomes obligatory and 
unavoidable; but in Caſes of Neceſſity the Court has admitted the Infant 
to appear by Guardian, and to ſuffer a Recovery, or come in as Vouchee ; 
but this too is ſeldom allowed by the Court, unleſs it be upon Emergen- 
cies, when it tends to the Improvement of the Infant's Affairs, or when 
Lands of . cqual Value have been ſettled on him, and when he has had 
the King's Privy Seal for that Purpoſe; and theſe Recoveries have been 
allowed and ſupported by the Judges, and the Infant could not ſer them 


"aide or ſhake them; beſides, if ſuch Recoveries be to the Prejudice of 


the Infant, he has his Remedy for it againſt his Guardian, and , may 


reimburſe himſelf out of his Pocket to whom the Law had committed 
the Care of him. 


Partition by Writ de Partitione facienda binds Infants, becauſe by Cs. Liz. 171.6; 


* 


en in a Court of Juſtice, to which no Partiality can be im- 
puted. | | 
If an Infant acknowledge a Recognizance or Statute, it is only void- Mor, 1.256. 
able; and the Infant at his Peril muſt avoid, them by Audita Querela, as - 5 453, 
he. *75" 


"Cone oF 


2 Vent. 203. 
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Co. Lit. 380. he muſt a Fine or Recovery by Writ of Error, during his Minority; 
Kelw. 10. for ſuch Conveyances or other Acts of Record become obligatory and 
9%, — „ unavoidable, if they be not ſet aſide before the Infant comes of Age; 
tbe Reaſon is, becauſe theſe Contracts being entered into under the 
Inſpection of the Judge, who is ſuppoſed to do Right, the Infant cannot 
againſt them aver his Diſability, but muſt reverſe them by a Judgment 
of a ſuperior Court, who by Inſpection has the ſame Means to determine 
whether the inferior Juriſdiction has done Right, that firſt received the 
Contract. ; | 

2 Irft. 673. If an Infant bargain and ſell his Land by Deed indented and inrolled, 
| yet he may plead Nonage ; for notwithſtanding the Statute 27 H. 8, 
cap. 16. makes the Inrollment in a Court of Record neceſſary to com- 
plete the Conveyance; yet the Bargainee claims ty the Deed as at Com- 

mon Law, which was, and therefore is ſtill, defeaſible by Nonage. 


136 


3, Ok his Acts in Pais, where void, oz onlp voidable. 


39 E. 3. 20b. Infants are regularly allowed to reſcind and break thro' all Contracts 


1 Rol. Abr. in Pais made during Minority, except only for Schooling and Neceſſaries, 
729. N 


San they never ſo much to their Advantage; and the Realon hereof is, the 
0. 41. » 


381. Indulgence the Law has thought fit to give Infants, who are ſuppoſed to 
want judgment and Diſcretion in their Contracts and Tranſactions with 
others, and the Care it takes of them in preventing their being impoſed 

upon or over- reached by Perſons of more Years and Experience. 
Cro. Car. 5022 Ant for the better Security and Protection of Infants herein, the Law 
- ww 405. has made ſome of their Contracts abſolutely void; 2. c. all ſuch in which 
5 Ae. 310. there js no apparent Benefit or Semblance of Benefit to the Infant; but 
as to thoſe from which the Infant may receive Benefit, and which were 
entered into with more Solemnity, they are only voidable ; that is, the 
Law allows them when they come of Age, and are capable of conſidering 
over again what they have done, either to ratify and affirm ſuch Con- 

tracts, or to break thro' and avoid them. | 
Co. Lit. 28. Hence it hath been agreed, that an Infant may purchaſe, becauſe it 
is intended tor his Benefit, and that at his full Age he may either agree 

or diſagree to the ſame. 


ES 3%. Alſo the Feoffment of an Infant is not void, but only voidable, not 
er 104. 


2 only becauſe he is allowed to contract for his Benefit, but becauſe that 


571. there ought to be ſome Act of Notoriety to reſtore the Poſſeſſion to him, 
4 Co. 12 5. a. equal to that which transferred it from him. 
8 Co. 42. Therefore if an Infant make a Feoffment and Livery in Perſon, he 


Bro. Tit. Diſ- ſhall have no Aſſiſe, Ec. but muſt avoid it by (a) Entry; for it is to be 
* ,. preſumed in Favour of ſuch Solemnity, that the Aſſembly of the Pais 


void his then preſent would have prevented it, if they had perceived his Nonage, 


Feoffment and therefore the Feoffment ſhall continue till defeated (b) by Entry;D! 


by Eniry which is an Act of equal Notoriety. 
during his 


1 but muſt have the Writ dum fuit infra tatem till his full Age. F. N. B. 172. Co. Lit. 380. 
S 


. Parl. Caſes 153. Co. Lit. 247. a. (b) But if an Infant exchanges with another, if the other enters, 
the Infant may have an Aſſiſe. 18 E. 4. 2. 1 Rol. Abr. 730. 


** _ 22 But if the Infant had made a Letter of Attorney to deliver Seiſin, he 
30. 


N 237, might have an Aſſiſe, Cc. becauſe the Letter of Attorney, like all other 
(% But a Acts or Agreements made by an Infant to his (c) Prejudice, muſt be 
Feoffment void; and therefore whoever claims under it, or by Virtue of its Autho- 


ro an Infant, rity, muſt be (4 Wg 
with a Let- y, Mult be (4) a Wrong-doer 


ter of Attorney by him to accept Livery, is ſaid to be only voidable, becauſe for the Infant's Beno- 
fat, 1 Rol. Abr. 730. (d) That the Attorney who exccutes it is a Diſſeiſor, 1 Rol. Rep. 242+ 
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\ So if an Infant enfeoffs his Guardian, this is void, for the apparent 35 Af. 5. 


137 


— 


Prejudice it muſt be to the Infant. | Nel Abr. 12 
If an Infant make a Leaſe for Years, reſerving Rent, it ſeems agreed Vide Head ot 
that ſuch a Leaſe is only voidable by the Infant. Leaſes. 


But if he make a Leaſe for Years, without Reſervation of any Rent, it Mor 105. 
© ſcems by the Opinion of the greater Number of the Books, that from the 5, 245. 
a Bug 2 Leon. 216. 
apparent Prejudice and Hurt it muſt be to the Infant, that ſuch Leaſe %% zs.. 
is abſolutly void : But this Point does not appear to have been ever 8 Lit. 45. 
judicially determined; and indeed the Reaſons againſt it ſeem very 308. a. 
| cogent, and that it would be a greater Indulgence to the Infant, and! 2 157 
more for his Service, to allow him when he comes of Age, and is capable 8, 3 
of conſidering over again what he has done, either to ratify and affirm : 


1 Brownl.1 20, 
all his Contracts, or to- break thro' and avoid them ; and that this Power Hutton 102. 


” ſhould be extended to all Leafes and Contracts made by Infants during R Rep-44t. 
their Minority, as well to thoſe which are for their Benefit and Advan- . 
tage, as to thoſe which apparently tend to their Hurt and Prejudice; for 3 Mod. 310 
© if it were to be confined only to the laſt, it would exclude them from | 
being Judges of either, ſince no Man can be ſuppoſed to know what is 

to his Diſadvantage, but as he is allowed to compare it with ſuch Things 

as are for his Advantage and Good ; and therefore the Power of judging, 

in general muſt be lett tro him; and as a Conſequence thereof, ir ſhould 

ſcem that he may, when he comes of Age, either affirm or avoid all 

* Leaſes or Contracts made by him during his Minority, according as he 

* judges them to be beneficial or hurtful ro him, without any intervening 
ſudgment of Law, to condemn ſome only, and leave others to the In- 

| 5 fant's Diſcretion, when he comes of Age; and the giving of Infants 

= ſuch Power in general over all their Contracts, will ſufficiently ſecure k ER 

= them againſt the Danger of being impoſed on, or over- reached by others ; | 
” tor when the Power is general, and all Perſons who deal with Infants 
= know they are to be at their Mercy, when they come of Age, whether ; 
they will think fit to ſtand to their Bargain, or not, this will take off 

from the Jemptation of impoſing upon them; or if any ſhould be ſo | 

hardy as to do it, yet ſince the Infant is at Liberty, when he comes of 

Age, to reſcue himſelf by avoiding ſuch injurious Contract, there ſeems 

no poſſible Miſchief in the mean time to ſuffer ſuch Contract to hang 

in Equilibrio, and defer pronouncing any Sentence upon it, ſince that, 

as has been ſaid, would curtail the Infant's Power, and take off from 

his Freedom of judging at all; beſides that, the very Reaſon of giving 

to Infants ſuch Fower, was to ſecure them againſt the Impoſition of | 
5-4 others, which a Leaſe for Years, reſerving the full Rent, cannot be ſup- _ . | 
poſed to be; and therefore if they were only to uſe it in ſuch Caſes, it | + | 
* X would be uſeleſs; and if they were denied it in the other, where no | 

Rent at all is reſerved, (as they muſt be, if the Law prejudges for them,) 

| it would be no Power at all in them, or at moſt but an empty and idle 

one; therefore it ſeems by the ſtronger Reaſons, if an Infant make à * 
Leaſe for Years, without Reſervation of any Rent, tho' this is apparently 

to h.s Hurt and Prejudice whilſt he continues a Minor, yet fince when 

be comes of Age he may either by Aſſiſe or Treſpaſs recover the Poſſeſ- | | 
ſion and meſne Profits, and ſo make himſelf whole ab initio, the Leaſe | 
is good in the mean time, and the rather, becauſe moſt of the Books | 4 
agree, that if a Rent were reſerved on ſuch Leaſe, it would then be i ; 
only voidable ; whereas ſuch Rent may be ſo ſmall in Proportion to the | | a 
Value of the Land, that there may be more Reaſon to adjudge it abſo- 

lutely void, than if none at all were reſerved; becauſe in the one Caſe | 
the Impoſition is apparent, but in the other it may be ſo miſrepreſented : | : ; 
and coloured over as to deceive the Infant, even when he comes of Age, 

into ſome unwary Act of Ratification of it; beſides that, the Infant 


when he comes of Age may, if he think fir, make ſuch Leaſe for Years 
m__ any Rent: And why then may he not conſent to, and 
ol. III, | 


. N n ratify 
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1 | Cro. Car. 502. 
| 1 Fones 405. 
: I Rol. Ar. 
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ratify ſach Leaſe, tho* made before, which (if the Law permitted him) 
he might do by accepting of Fealty, which is incident to every ſuch 
Leaſe. 

As to the Books before cited, that a Leaſe for Years by an Infant 
without any Reſervation of Rent ſhould be abſolutely void, they are 
only obiter Opinions; and there is but one Caſe where it is exprelly ſo 


held, and there only by two Judges; for Gawdy was of another Opinion, 
and the Judgment there given was upon the Right and Merits of the 
Caſe, not upon the Point of the Leaſe ; tho' the two Judges, to inforce 
the Judgment for the Defendant, would have the Infant's Leaſe to the 


Plaintiff, upon which the Ejectment was brought, to be abſolutely void, 
and ſo no Title at all againſt the Defendant, who was in Poſſeſſion; 
beſides the Leaſe there was by Parol, not by Deed, which may make a 
confiderable Difference. 

Another Caſe produced to inforce the Reaſon of ſuch Leaſes being 
abſolutely void, is, that a Surrender by an Infant to him in Reverſion 
hath been adjudged to be abſolutely void, whether it were a Surrender 
in Law by taking of a new Leaſe, or an expreſs Surrender, and that no 
Agreement by him at full Age ſhould make it good, ſo as ro eſtabliſh the 
ſecond Leaſe ; and the Reaſon there given was, becauſe there being no 
Increaſe of his Term, or Decreaſe of the Rent, the Surrender was abſo— 
lutely void at firſt ; bur there ſeems a much better Reaſon for the Judg- 


ment given in that Caſe ; for the firſt Leaſe was made 1 E. 6. by a Dean 


. Show. Parl. 
_ Caſes 153. 
- 5 Med. 310. 
2 Salk. 4:7, 
576. 
Carth. 435. 
Comb. 439. 
S. C. Thomp- 
ſon verſus 
| Lea . 


and Chapter for fifty Years, and this Leaſe being afterwards aſſigned to 
Infants, they 29 Elix. took a new Leaſe of the fame Lands from the 
then Dean and Chapter for the {ame Term, and under the {ame Rent 
and Covenants as were in the firſt; but this ſecond Leaſe not being war 
ranted by 13 Fliz. the ſucceeding Dean and Chapter would have avoid- 
ed it, and ſo ſtripped the Infants of any Intereſt at all in the Lands; to 
prevent which Miſchief, and help the Infants, the Court gave Juds- 


ment againſt the Surrender, that it was abſolutely void a initio, and {0 


the ſecond Leaſe never good; and this was but a juſt Conſtruction 3s 
this Caſe was; for if the Court had adjudged the Surrender to have 
been only voidable, then the Infants Agreement to the ſecond Leaf: 
when they came of Age, would have made the Surrender of the firſt 


abſolute, and then their Title ſtanding only upon the ſecond Leaſe, and | 


that not warranted by 13 Eliz. they would have been defeated of both, 
which would have been a very ſevere Conſtruction in a Caſe of this Nature, 


where the Operation of the Law in working the Surrender of the firſt Leaſe 


might be eaſily ſuppoſed not to be thought of or underſtood by them. 


Another Caſe produced is of a Surrender by a Perſon az compos, Ec. | 


who being Tenant for Life, with Remainder to his firſt and other Sons, 
did before the Birth of any Son {ſurrender to him in the Remainder, 
with Intent to deſtroy the contingent Remainders to his Sons; but it 


was adjudged, that the Surrender was abſolutely void ab initio, and by | 
Conſequence the contingent Remainders not hurt thereby ; and there it | 
was ſaid, that the Grants of Infants and of Perſons non compos were 
parallel both in Law and Reaſon, and the preceding Caſe was cited 3s | 
an Authority in Point, that a Surrender by an Infant was 7pſo facto void, | 


and ſo of a Perſon oz compos, Ec. but the Caſe of the Infant has already 


received an Anſwer; and this of the Now ccmpos may be eaſily anſwered þ* 5 
too; for if the Surrender ſhould have been allowed, it would have been 
not only prejudicial to himſelf, but likewiſe to all his Sons after born, 


„ —·— m2 


* „ 
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who were Strangers or third Perſons; and there could no Uſe be made | 


of the Surrender but to do them Miſchief, which the Acts of a Madman 


ought not to be allowed to do, when by a reaſonable Conſtruction it is | 


in the Power of the Court to help them, as in that Caſe they did, by 
adjudging the Surrender to be abſolutely void, rather than voidable: 


So that notwithſtanding the Caſes above cited, it does not ſeem clear 1 


1 that 


— 
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that the Leaſe of an Infant, without Reſervation of any Rent, is abſo- 
lutely void, but rather voidable, ſince their Power of avoiding it when 
they come of Age, ſufficiently guards them againſt the Unreaſonableneſs 
or Practice of others, which was the only Miſchief the introducing this 
Law in Favour of Infants defigned at firſt to obviate and prevent. 
Alſo it hath been held, that if an Infant grant a Rent-charge out of 2 & Anne, 


his Land, this is not abſolutely void, but only voidable by him when he in B. R. 


comes of Age; for if the Grantee ſhould then diſtrain for the Rent, tho? gy wy 
the other may bring an Action of Treſpaſs, yet he cannot plead Non bs 1 
conceſſit ; for the Deed is only voidable (a) by ſhewing of his Infancy, 3io. it is 
and not void becauſe it was delivered with his own Hands. wi ro 5 

| that if an In- 
fant grants a Renr-charge out of his Lands, it is not voidable, but % fade void; and ther it the 
Grantee diſtrain for the Rent, the Infant may have an Attion of Treſpaſs againſt him. (a) That to 
a Leaſe for Years made by an Infant, he can in no Caſe plead Non eft fadum, bur muſt avoid it by 
pleading the ſpecial Matter of his Infancy. 5 Co. 115. 2 Inft. 483. Cro. Eliz. 127. Moor pl. 132. 
Po;h. 178. | 


Copyhold was granted. to one for Life, Remainder to an Infant in Cre. Eliz. go. 
Fee; they both join in a Surrender to one, who was admitted ; then the HY gms 
Tenant for Life dies, and after the Infant dies, and his Heir enters; and e 
it was adjudged that he might well enter, without being put to his Writ 103. 
of Dum flit tifra Ftatem ; for ſuch Surrender was but a Conveyance 
by Natter in Pais, which cannot bind an Infant, but that he or his Heirs 
may enter, or bring 'Treſpalſs before Admittance. 

If there be two Coparceners, and one of them an Infant, and they Lit. h 258. 
make an unequal Partition, this ſhall not bind the Minor ; for tho' Par- C. Liz. 151. 
tition, it equal, will bind an Infant, becauſe compellable to make Parti- 
tion ; and whatever one is compellable to, may be done by the ſame 
Perion voluntarily, yer when the Partition js unequal, and the lefler 
Part allotted ro the Minor, this ſhall not bind her; for then the Security 
the Law has provided for Intants, to prevent their being over-reached, 
would be uſclefs. | | 

But yet ſuch unequal Partition is not abſolutely void, but the Infant Co. Lit. 171. 
has Election either to affirm it at full Age, by taking the Profits of the 
unequal Part allotted to her, or to avoid it, either during her Minority, 
or at full Age, by Entry into the other Part with her Siſter. 

If an Infant ſubmit to Arbitration, he may execute or avoid it at his 13 H. 4. 12. 
Election, as he may all other his Contracts, 10 H. 6. 14 


March 111, 
141. 1 Rol. Abr. 730 1 Fones 164. 1 Lev. 17. 


Alſo as to the Acts of Infants being void or voidable, there is a Peck ſe#. r2, 
Diverſity between an actual Delivery of the Thing contracted for, and '9 * Rel. 
a bare Agreement to deliver it only, that the firſt is voidable, but the 1 8 
laſt abſolutely void; as if an Infant deliver a Horſe or a Sum of Money acs . 
w.tn his own Hands, this is only voidable, and to be recovered back.ia Latch 10. 
an Action of Account. | | | 

Burt if an Infant agrees to give a Horſe, and does not deliver the Pert e8. 12, 
Horſe with his Hand, and the Donee take the Horſe by Force of the 19 


Gift, the Infant ſhall have an Action of Treſpaſs ; for the Grant was t Med. 157 
meerly void. | 


In Treſpaſs quare Vi & Armis Inſultum fecit, & totum Crinem Capitis Mich. 26 Cay. 
ippts Anne abſcindit, the Defendant as to all the Treſpaſs præter tonſu- 2. Anna Se- 
ram Crinis pleads Not guilty, and as to that, pleads that the Plaintiff i per 


; Guardi 
was of the Age of ſixtcen Years, and for a certain Sum of Money Iicen— varia Sow: 


tiavit the Defendant duas uncias Crinis dictæ Anna detunders & abſcindere ; artſen. 

and upon the Demurrer to this Plea the Court held, that the Contract 3 K+. 36g. 
was abſolutely void, and conſequently the Tonſure unlawful, and gave * © | 
Judgment accordingly for the Plaintiff. 


* * 


And 
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1 Sid. 129. 


And as an Infant is not bound by his Contract to deliver a Thing; 


1 Lev 169. ſo if one deliver Goods to an Infant upon a Contract, Cc. knowing him 


1 Keb 905, 


913. to be an Infant, he ſhall not be chargeable in Trover and Converſion, 
; or any other Action for them; for the Infant is not capable of any 
Contract, but for Neceſſaries; therefore ſuch Delivery is a Gift to the 

Infant: But if an Infant without any Contract wilfully takes away the 

Goods of another, 'Trover lies againſt him; alſo it is ſaid, that if he 

take the Goods under Pretence that he is of full Age, Trover lies; be- 


Vide 1 Vern. 


1282. 
4 ern. 224-3 


cauſe it is a wilful and fraudulent Treſpaſs. 


Alſo it ſeems that if an Infant, being above the Age of Diſcretion, be 


guilty of any Fraud in affirming himſelf to be of full Age, or if by 
Combination with his Guardian, Sc. he make any Contract or Agree. 


ment with an Intent afterwards to elude it, by reaſon of his Privilege 
of Infancy, that a Court of Equity will decree it good againſt him 
according to the Circumſtances of the Fraud; but in what Caſes in 


particular a Court of Equity will thus exert itſelf, is not eaſy to deter- 
mine. | 


For the 


Manner in 7 
c 


which In- 
fant Truſtees 
a re to convey 
the Eſtates 0 
devolved on &© 
them purſu- ; 
ant to this 
Act, vide 
Preced Chan. © 
284. 


. 
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o 
* 
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F 
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4, UUhere voidablt as to the Jnfant, ſhall yet bind others, 3 


1 Slow. 171. 
3 Alon. 245. 


Alſo notwithſtanding the Diſability of an Infant to contract, by the 
Ann, cap. 19. it is Enacted, * That it ſhall and may be lawful for 
any Perſon under the Age of twenty-one Years, by the Direction of 
the High Court of Chancery, or the Court of Exchequer, ſignified 
by an Order made vpon hearing all Parties concerned, on the Petition 
of the Perſon or Perſons for whom ſuch Infant or Infants ſhall be ſeiſed 
or poſſeſſed in "Truſt, or of the Mortgagor or Mortgagors, or Guar- 
dian or Guardians of ſuch Infant or Infants, or Perſon or Perſons 
intitled to the Monies ſecured by or upon any Lands, Tenements, or 
Hereditaments, whereof any Infant or Infants are or ſhall be ſeiſed or 


poſſeſſed by way of Mortgage, or of the Perſon or Perſons intitled | 


to the Redemption thereof, to convey and aſſure any ſuch Lands, 


Tenements, or Hereditaments in ſuch Manner as the ſaid Court of 
Chancery, or the Court of Exchequer, ſhall by ſuch Order ſo to be 
obtained direct, to any other Perſon or Perſons; and ſuch Convey- | 


ance or Aſſurance ſo to be had and made, as aforeſaid, ſhall be as good 


and effectual in Law to all Intents and Purpoſes whatſoever, as if the | 


ſaid Infants or Infant were, at the Time of making ſuch Conveyance 
or. Aſſurance, of the full Age of twenty-one Years; any Law, Ec. 


And it is further Enacted by the ſaid Statute, * That all and every | 
ſuch Infant and Infants being only 'Truſtee or 'Truſtees, Mortgagee or | 


NMortgagees, as aforeſaid, ſhall and may be compellable, by ſuch Order 


ſo as aforeſaid to be obtained, to make ſuch Conveyance or Convey- | 
ances, Aſſurance or Aſſurances as aforeſaid, in like Manner as Truſtees | 7 
or Mortgagees of full Age are compellable to convey or aſſign their |? 


Truſt Eſtates or Mortgages. 


It is laid down as a general Rule, that Infancy is a Perſonal Privilege, 
of which no one can take Advantage but the Infant himſelf, and that 
therefore, tho* the Contract of the Infant be voidable, that yet it ſhall“ 
bind the Perſon of full Age; for being an Indulgence which the Las“ 
allows Infants, to protect and ſecure them from the Fraud and Impoli- | 


tion of others, it can only be intended for their Benefit, and is not to be 
extended to Perſons of the Vears of Diſcretion, who are preſumed to 
act with ſufficient Caution and Security; and were it otherwiſe, this 


Privilege, inſtead of being an Advantage to the Infant, might in man) 
Caſes turn greatly to his Detriment, 


I | There Þ 


— _ _ =_ 
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Therefore it hath been adjudged, that if an Infant lett a Houſe to 1 $44. 446. 

J. F. reſerving Rent, and the Rent is in Arrear, that the Infant may * 1d. 25. 

Jiſtrain for the Rent, or bring an Action of Debt; tho' it was objected, 

that in the Inſtitution the Contract was not reciprocal. _ 1 : | 
So where an Infant brought an Action on the Caſe by her Guardian, 1 8 444. 

and ſer forth, that ſhe did, give the Defendant 10 J. and put herſelf to 2 £46 623. 

be her Servant for ſeven Years, and that in Confideration thereof, the ee 

Defendant did promiſe to find her with all Neceſſaries, fave only Appa- IO 

rel, and did likewiſe promiſe to teach her to ſing and to dance; and that + 

the Defendant within the Time turned her out of her Houſe, and did 

not teach her to ſing and dance ; whereupon there was Judgment by 

Default, and a Writ of Inquiry of Damages; and it was moved to ſtay 

the filing of the Writ of Inquiry, becauſe here was no Conſideration, 

the Agreement not being reciprocal; But the Court held, that tho' the 

Contract might be void as to the Infant, that yet it bound her Miſtreſs, 

who was of full Age, and therefore ordered the Writ of Inquiry to be 

filed. „ . F 

So where an Infant brought an Aſſumpſit by his Guardian, and de- 1 Vert. 51. 


' clared, that whereas the Defendant entered into his Cloſe, and cut his 1 4/04. 25. 
| Graſs, that in Conſideration he would permit him to make it Hay, and : app" 2v- 
: carry it away, he promiſed to give him fix Pounds for it: Upon this yettus Bower. 
| Declaration the Defendant demurred, ſuppoſing it to be no Conſidera- 

x tion; for the Infant was not bound by his Permiſſion, but might ſue him 

. > notwithſtanding ; but the Court gave Judgment for the Plaintiff. 

. So a Promiſe to pay the Plaintiff, an Infant, the Value of fuch Land, 2 $14. tog. 
in Conſideration the Plaintiff would ſuffer the Defendant to enjoy the Davies and 
4 ſaid Land after the Death of A. to the Time of his full Age, the Plaintiff Manningten- 
had Judgment, tho' he was not bound by the Contract. | 

5 | So on a Promiſe to an Infant to do ſuch an Act, in Conſideration that 1 Sid. qr. 
* the Infant promiſed to pay ſuch a Sum, in Aſiwmpſit by the Infant he ' Keb. 1. 

: had Judgment, tho' the Money was not paid; for the Court held, that I CE | 
4 the Infant's Promiſe was only voidable at his own Election, and not at f 
| the Election of him to whom it was made. 725 
ce. So ifa Man of full Age and a Female of fifteen promiſe to intermarry, Trin. 5 Geo. 2. 
and after Requeſt by her, he marries another Woman, an Action on the He and 
_ Caſe lies againſt him for the Violation of the Contract; for tho? objected A e ad- 

* that this was Nudum Pactum, and not reciprocal, as the Man could © Tia 

r compel her, being an Infant, to perform her Promiſe, yet being void- 5 
„able as to herſelf only, as ſhe finds it for her Benefit, it ſhall bind him 

” being of full Age. e | 

er! lf an Infant loſe Money at Play, which the Winner takes, ſuch Cited in the 


Taking is a Converſion, and Trover ànd Converſion lies for the Infant for Ce of Holt 


the Sum ſo received; but if the Infant had won, he might have retained 1 


the Money; and nb Action would have lain againſt him for it. ſo held by 
4 5 6 : 3 : Hilt on . 
rs, | = Hill. 3 Anne, in B. R. in the Caſe of Barker and Medlicot; but the Adion there-brought in 

* Indebitatu Aſſampſit, and for that Cauſe the Plaintiff was nonſuited, becauſe the Foundation of the 
action was a Torr, and the Action brought ſounded in Contract. 


ge, 

that *** | 

bi 5. At what Time voidable Acts are to be aboided. 

15 5 Here we muſt obſerve a Diverſity between Matters of Record done Co. Lit. 398. 
4 to oer ſuffered by an Infant, and Matters in Fait; that he may avoid Mat- 2 "ſt. 453. 

ches ders in Fair, either within Age, or at full Age; but Matters of Record, 3 

— as Statutes Merchant and of the Staple, Recognizances acknowledged ye, e 


y him, or a Fine levied by him, Recovery againſt him by Default in 12 C 121. 
a real Action, (ſaving in Dower,) muſt be avoided, viz the Statute, 3 A 229. 
Sc. by Audita Qlerela, and the Fine and Recovery during his Minority; 

Vol. III. O o ſor 
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for being judicial Acts, taken by a Court or Judge, the Nonage of th: 
Party to avoid the ſame ſhall be tried by Inſpection, and not by the 
Country. | | | | 1 50 
1 And 25,228. And 1 an Infant cannot avoid a Recognizance, Oc. but during his 
NV. Bendl. So. \jnotity ; ſo if an Infant enters into a Recognizance; Ec. and brings an 
pl 123: Audita Querela to reverſe it, and the Judges upon Inſpection find him 
yer 33%". within Age, and therefore adjudge the Recognizance void, and diſcharge 


Ces 


I 9. . ' a | 1 7 
1 75,460; the Infant; but the Conuzee after reverſes the Judgment in the Audita 


"4% 255 » 3 q n N 
\ * * ” 


＋ 2 And. 158. Pnerela for Error; the Infant after his full Age ſhall have no new Audits 
dap 43: Qurerela to vacate the Recoghizance, tho” it once appeared to the Judges 
* that he was within Age when he entered into the Contract; and the 
Neg. 149, Reaſon hereof is, becauſe the Infant in no Caſe after his full Age can 
1 = 5 ſet aſide the Recognizance or Statute: For, rf, The Writ in the Regiſter | 
2 BR. 3 . 


I. N. B. 105 runs quod Couuſor adtunc & adbuc infra Ætatem exiſtit, and therefore can- | 

ens not have it at full Age without altering the Form of the Writ. 24%, 
When the Judgment of the Audita Qretela is teverſed by a Writ of 
Error, it is intirely ſet aſide, and in all Reſpects uſeleſs as if it had 
never been given, and conſequently ean obtain no Credit, ſhould the 
Conuſor produce the Record. 34ly, When the Conuſor is of full Age, 
there will be no Averment admitted againſt the Recognizance, Cc. which 
is an Act of Record; and it is preſumed by the Record that the Conuſor 
was of full Age, ſince the Judge or other Officer that took the Recogni- 
zance, Ec. ſuffered them to enter into them. | | 


* 


2 Iyft. 673. But if an Infant bargain and ſell Lands by Deed indented and in- 


rolled, he may avoid it at any time. e | 

1 Sid. 321. Alſo it is ſaid, that if an Infant appears by Attorney, and ſuffers a 
1 Le, 142. Recovery, it may for this Error be reverſed after the Infant comes of 

5 Med. 259: Age, becaiſe it ſhall be tried by the Country whether the Warrant of 
Attorney was made when under Age or not. 


6, Ly whom to be avoided, 


$ Co. 42. b It ſeems agreed as a general Rule, that none but the Infant himſelf, 
2 Iſt. 483. or his Repreſentatives Privies in Blood, can avoid (a) a Conveyance | 


Gong Rep. made by the Infant during his Nonage. 


(4) This muſt be tinderſtood ſuch a Conveyance as is in its own Nature yoidable by the Infant, &. 
ſnch as a Feoffment, S, and not abſolutely void, as a Surrender, Grant, Releaſe, which being void 
ab initio, are ſo to all Men, and of which all Perſons may take Advantage. Carth. 436. 3 Mod. 30 f, Ce. 

>> 


$ Co. 42.b. As if an Infant ſeiſed in Fee make a Feoffment, and dies, his Heir | 
ſhall enter. | | 


5 Co. 43.4. Ss if ſeiſed in Tail Male, and he makes a Feoffment, and (5) dies, : 


(b) So tho, his Son being Heir general and ſpecial may enter. ; 
attainted of | ; 3 3 
Felony, 8 Co. 43. 4. — But by Co. Lit. 337. 4. it is otherwiſe in ſuch Caſe, becauſe his Entry is not 4K 
lawful in reſpect of his Eſtate only, but of his Blood alſo, which is corrupted, A 
8 Co. 43+ And if he hath no Sons, but only Daughters, his Brother, being his | I 
- ſpecial Heir per Formam Doni made to his Father, may avoid the Feoff- | 

ment, becauſe he is Privy in Blood, and has the Land only by De- 


ſcent. Pe | ; 
8 Co. 43- a But Privies in Eſtate cannot avoid (c) a Conveyance made by au 


. 
— 
a 


(c) Bur if Infanr. : I 
Tenant in | x 
Tail within Age comes in as Vouchee by Attorney in a Common Recovery, he in Remainder may 
aſſign this for Error; for he is Party in Intereſt to the Recovery; and where a Man's Intereſt '5 
bound by another's Act, it is but reaſonable he ſhould be allowed to free himſelf from the Miſchief 


of it, by taking Advantage of any Error in it: But for this vide 1 Rol. Abr. 755. Bridg. 75. 1 Rob 
Rep. 301. Cro. Eliz. 739. Palm. 123. Allen 75. : 
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As if Fenant in Tail, being within Age, makes a : Feoffment, and. 8 Co. 43. / 


dies without Iſſue, the Donor ſhall not enter, becauſe he was Privy only Put in Pa. 


—— K 2 ˙ -w- — K 


ne . 59” 2$& this 
in Eſtate, and no Right accrued to him by the Death of the Donee. | » Caf: is cited, 
$ — | IIe ow td de ied , 


by Honol ton uſtice to be Law, who ſaid; the Feoffment by an Infant could not put bim to nis 
— by : Diſcontinuance, and then if he could not enter, he would be without Remedy, | 


So if there be two To'nt-tenants within Age, and one of them. makes, 3 Co. 43 
a Feoffnent in Fee of his Moiety, and dies, the Survivor cannot enter; 3 537 
for by the Feoffment the Jointure was ſevered, ſo long as the, Feqffment 
continued in Force, and therefore the Heir of the Feoftor: may have a 
Dum fait infra Atatem, or enter into the Motety, _ - F 

But if both had joined in the Feoffment, and one had died, the Right 8 Co. 43 4. 
had ſurvived to the other, and he ſhould have had the Land from the -_, 
firſt Feoffor. A r 54. ne n RI RY. oy, EL 2 

If a Man within Age, ſeiſed in Right of his Wife, makes a Reoffment, 8 Co. 43. b. 
and dies, his Heir cannot enter, becauſe no Right deſcends to him; Lit ect. 633. 
but inaſmuch as the Baron, if he had lived, might have-entered-in the N 
Right of his Wife only, and not in reſpect of any Right which he him- 
ſelf had, the Wife (even before the 32 H. 8.) might in ſuch” Caſe harre 
entered in her own Right, | BY Row 

But if the Feme, being only, Tenant in Tail, and the Baron within $ 77 


of her old Eſtate. | 1 5 55 6 1% 
Privies in Law, as the Lord by Eſcheat, ſhall not avoid a Convey- 8 Ce. 44 4. 

ance made by an Infant. En | * TU | as 

As if an Infant makes a Feoffment, and dies without Heir, the Lord 8 .. 42, 44. 

ſhall not avoid it; but becauſe that in this Caſe it appeared the Feoff. II e- 

ment was executed by Letter of Attorney made by the Infant, it was 2 Pao 

reſolved to be void, and that the Land ſhould eſcheat to the Queen. Ya . 2. 
| | | 3 Med. 306. 


7. In what Manner they are to be avoided. 


As to Fines and Recoveries, they being, as has been already obſerved, Co. Lit. 380. 
Matters of Record, are regularly to be avoided by Writ of Error, 2 1. 483. 
which muſt be Ong during the Infant's Minority, that the Court 

| ant, and ſo vacate the Contract. with the ſame 
Solemnity that it was entered into. 7 | 8 

Therefore if an Infant ſuffer a Common Recovery, in which he comes 1 Rl Abr. 
in as Vouchee in his proper Perſon, and not by Guardian, tho' this 73*; 
ſhall not bind him, but that he may in a Writ of Error avoid it, becauſe ©?" 246. 
it is Error in Law; yet at his full Age he cannot enter into the Land, | 
and avoid it by his Entry, before he has reverſed it by a Writ of Error; 
for Judgments are not to be ſubverted by Matter in Pais without Mat- 
ter of Record. | | RE 
If a Feme Covert, being under Age, levies a Fine, which ſhe is after- 2 Vert. 30. 
wards willing to reverſe, ſhe may be brought into Court by Haheas ! Med 246. 
Corpus, that the may be inſpected ; and, it ſeems, the Fine may be ſet 1 
aſide on Motion; for the Husband may not be willing, nor permit her Fnes and Re- 
to bring or proceed in a Writ of Error. | HEE coveries. 

Alſo it has been held, that if a Feme Covert, being an Infant, is Paſh. 30 Cer. 
about to levy a Eine, her Relations may enter a Caveat, and that then 2. Rawlinſon 
the Court will ſet aſide all Proceedings after ſuch Entry; but that if Ver. Oben. 
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:  ., they ſuffer the Fine to paſs, they cannot by any Means reverſe it after 
| -.. . the Infant's Death; bur it ſeems that the Fine being taken by Virtue 
, 1 +» .. bf a Dedinns Poteſtatem, and the Commiſſioners knowing the Party to 
(4) Where be an Infant, may be (a) fined at the Diſcretion of the Court, as they 
2 18. were in this Caſe; the ohe 3607. and the other 200 /. 

tions » 5 , TED 
wig led againſt Commiſſioners who took a Fine from an Infant. 3 Lev. 36. But for this vide 
12 C. 124. 1 Rl. Rep. 113) Ono. FUE. 3312 | | 

P: died 05,0 127 anner 17 ; | ' | 
a 4 2 i „ 4 PREY Ar * 128 25 1 
Dyer 232+ As Infagrs, at theft Perll; ate obliged to avoid Fines and Recoveries 
Neg: 149- (by Writ. of! Efror, difing their Minority, fo muſt they avoid Recogni- 

oor 75. d Statutes entered into by them, and this by (b) Audita Iuerela 
RN B10 5 GT Rn PERTORES TEND POO OY Or ORy es: & aita Quere 
2 Inſt. 675, düfin their Minority likewiſe, that the Courts may have the like 
10 Co. 43. Obit df determining by Inſpection as to their Nonage ; for being 
— Ja. ms Matrers of Record, they muſt; according to the Rule, be diſſolved e- 
2 Rel Ae 51. Lamine quo getr. n 7 
5 Bol. 320. £5555 7 0191 | e 1 5 5 Fa 
3 — _ 46) That an Infant may bring an Audita Qubrela to avoid a Statute for his Nonage, 
alt ho' it be nat certified or returned in any Court. 1 And. 228. — And there ſaid, that the common 
Practice was ſo, elſe the Conufor tight be of Age before the Connſce would procure it to be certi- 
fied ; & vide 3 Bulſ. 36). | | 


— - — 


* 


Tele 151. If 4. being within Age becomes Bail for B. and after two Sei. Fa 
Cro. Fac. 646. and Nibil returned, Judgment is given againſt A. Sc. he may have an 
S. P. & vide 10, 5. 1 x 2 Sa | 3 5 
Co. Ent. 87, Audita Querela, and avoid the Recognizance, and ſo the Judgment 
$8. — Where. thereupon of Confequence ſhall be avoided. 
enen tis - 3 | 9 | W = 
Bail, and taken in Execution, and he brought an Audita Querela, and moved to be inſpected; and 
the Court, as a Matter diſcretionary, refuſed to admit him to Bail till he corroborated his Allegation 
by the Onths. of Witneſſes; which he having done, and a Copy of the Regiſter where he was born 
being produced, he was diſcharged ; but if he had brought his Audita Querela before he was taken 
in Execution, he muft have a Superſedeas of Courſe. Catth. 278. S vide ſupra Letter (D). | 


cn Fac. 654 But if 4. being within Age entets into a Bond to B. who procures C 


But for this 


ny nt without, any Warrant to appear for 4. and confeſſes a Judgment there- 
bency. Upon, yet A. ſhall not have an Audita Querela, but he muſt take his 
Remedy by Action of Deceit againſt the Attorney. 

Co.Lit.247.b. If an Infant make a Feoffment, he may enter (c) either within Age, 
_ hg» or at full Age; and if he dies, his Heir may enter, or have a Dum fuit 
9 Infant fra taten. 5 | | 

may avoid f Al | TI 
this Feoffment by Entry during his Nonage, yet he cannot have 4 Dum fuit inſra tatem till he 
comes to his full Age; for he is allowed to enter, that he may ſave to himſelf the Profits in the 
mean time; but ſuch Entry being the Act of an Infant ſeems to be as voidable at full Age as his 


Feotfment ; but if he was to recover in a Writ of Dum fuit infra Ztatem, it would for ever bind him, 
and therefore it can only be brought when he comes to full Age. F. N. B. 192. 


Ct. 337. 4. If Husband atid Wife are both within Age, ahd they by Indenture 
F N. B 192. join in a Feoffment, and the Husband dies, the Wife may enter, or 
have a Dum fuit infra Ætatem. 


0. Lt. 337 But (4) if ſhe was of full Age, ſhe ſhall not have a Dum fuit infra Ata. 


(4) Atte if tem for the Nonage of her Husband, tho' they be but one Perſon in 
ſhe was with- Law. | 


in Age, and 


the Paton of full Age. F. N. B. 192. 


: N If two Joint-tetiants, being within Age, make a Feoffment, tho' they 


may join in a Writ of Right, yet they cannot in a Dum fuit infra Æta- 
S. P. | fon 0.8 4 

tem; for the Nonage of one, is not the Nonage of the other. | 
Cr Eli. g If an Infant ſurrenders a Copyhold Eſtate, and dies, his Heir may 
1 T.cor. 95. enter without being put to his Writ of Dum fuit infra Atatem ; for ſuch 
adjudged. -. 2 Surrendet 
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<8 


he cannot plead Non eft factum, but muſt avoid it by pleading the ſpecial 
Matter of his Infancy. 


— — 


Surrender was but (a) a Conveyance by Matter in Pais, which cannot (0 That 
bind an Infant, but that he or his Heirs may enter, or bring Treſpaſs. 
leaſes, Sc. which are ſaid to be void ab initio, they may be avoided by Entry, Aſſiſe, c. at any 


Time. Cre. Car. 103. 2 Rol. Abr. 728. 1 Show. F. Caſes 153. Carth. 436. — But a Feoftment by att 
Infant with Livery cannot be avoided by Aſſiſe without Entry. Bro. D:ſſeiſin 63.— Secus it the Livery 


was by Letter of Attorney. Bro. Diſſeiſin 63. | *% of , 


Surrenders, 


If an Infant make a Leaſe for Years, tho' he reſerve no Rent thereon, 3 
eaſes 50. 


Cro. Eliz. 
< 55 857. 
10 Co. 43. 5 Co. 119, 2 Inſt. 483. Moor, pl. 132. Poph. 178. 


So if an Infant enter into an Obligation, which takes Effect by Seal- 1 Salk. 279. 


ing and Delivery, and conſequently (b) a deliberate Act, he can only J fe C. J. 


(H The Decs 


avoid it by pleading the ſpecial Matter of his Infancy, - of Infants 


a have the 


Form, tho' not the Operation of Deeds; ſo that Non eſt fadtum cannot be pleaded thereto, without 
ſhewing ſome ſpecial Matter to make them of no Erhcacy. 3 Mod. 310. fer Cur. 


But in Aſſumpſit againſt an Infant, he may give Infancy in Evidence, 2 Lev. 144- 


and need not plead it; for the Promiſe of an Infant is abſolutely void. Salk. 279. 


If the Heir within Age aſſign to the Wife more Land in Dower than E N. B. 148. 


2 Inſt. 367. 


* ſhe go have, he himſelf ſhall have a Writ of Admeaſutement of 8 


Dower a 
in Dower by the Heir within Age, or his Guardian in Chivalry, and not within 
the Heir dies, his Heir ſhall have ſuch Writ to rectify the Aſſignment ; Age. 

but the Heir, in whoſe Time the Aſſignment of too much was by the“ 
Guardian, cannot have ſuch Writ till his full Age, becauſe till then the 

Intereſt of the Guardian continues, and if any Wrong be done, it is to 

the Guardian himſelf, and not to the Heir. 


If the Heir within Age, betore the Guardian enters, aſſigns too much 2 Inf. 367. 


in Dower, the Guardian ſhall have a Writ of Admeaſurement of Dower 
by the Statute of V. 2. cap. J. before which Statute the Guardian had 
no Remedy; becauſe the Writ of Admeaſurement being a real Action 
lay not for the Guardian, who had but a Chatrel: Alſo by the ſame 
Statute it is provided, that if the Guardian purſue ſuch Writ faintly, _ 
or by Colluſion with the Wife, the Heir at full Age ſhall have a Wrir 
of Admeaſurement, and may alledge the faint Pleading or Colluſion 
generally. 


3. Ok the Confirmation of voidable Zc>3. 


The Privilege the Law allows Infants being intircly calculated for Co Lit. 3. 4. 


their Benefit; hence at their full Age they are allowed to ratify and * 7 593 
confirm their Contracts, or to reſcind and break thro' them, as it ſhall 
ſeem moſt for their Advantage; and therefore the Purchaſe of an Infant 
is only voidable, and veſts the Freehold in him till he diſagrees thereto ; 


and his Continuing in Poſſeſſion after he comes of Ape is a tacir Conſent 


and Confirmation tliereof, ſince it is to turn to his Advantage. 


If an Infant take a Leaſe for Years of Land, rendering Rent, which Cr. Jac. 520. 


is in Arrear for ſeveral Years, then the Infant comes of Age, and ſtill Godb. 120. 


continues the Occupation of the Land; this makes the Leaſe good and 2 Bulſ. 69. 


1 Rol. Abr. 


+ unavoidable, and by Conſequence makes him chargeable with all the . S. C. 


8 Alrxrears incurred during his Minority; for tho? at full Age he might have adjudged, 


. departed from his Bargain, and thereby have avoided Payment of the between 
+ Arrears which the Leſſor ſuffered to incur during his Minority; yet 2 and 
his Continuance in Poſſeſſion after his full Age, ratifies and affirms the i 
Vol. III. | P p Con- 


7 


— 


Grants, Re- 


» 


full Age by the Common Law: So if too much be aſſigned (g) Quere, if 


| 
| 
\ 
| 
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Contract 2b initio, and ſo gives Remedy for the Arrears of Rent in- 
; curred from the Time of the Contract made. * | 
Da, 64. But it is ſaid, that if an Infant poſſeſſed of a Term for Years ſells it 
per Curiam. for Money, and after he comes of full Age receives Part of the Money 

for it, he ſhall avoid the Grant notwithſtanding ; for the Contract 
being void in the Commencement, it cannot be made good by any ſub. 
ſequent Act, 1 1 Way 
1 Vern. 132. Yet it hath been ruled in Chancery, that if an Infant makes an Agree- 
5 ment, and receives Intereſt under it after he comes of full Age, ſuch 
Agreement ſhall be decreed againſt him. 
2 Vern 225. S0 if an Infant make an Exchange of Lands, and continues in Poſſeſ. 
per Curia. fon after he comes of Age, he ſhall be bound by it. | | 
2 Vern. 224 Alſo where an Infant deſired that Lands ſubject to a Truſt for Pay- 
ment of younger Childrens Portions might not be ſold, and offered by 
his Anſwer to ſettle other Lands for- raiſing the Portions, it was held, 


that he ſhould be bound by the Offer made by him in his Anſwer, if 1 y 
the other Side were thereby delayed, and if the Infant did not imme- 8 


diately after his coming of Age apply to the Court, in order to retract 
his Offer, and amend his Anſwer. ; 


4 Leon. 4. An Infant made a Leaſe for Vears, and at full Age ſaid to the Leſſee, 
| God give you Foy of it; this was held by Mead a good Affirmation of the 


Late; for this is a uſual Compliment to expreſs one's Aſſent and Ap— : 


- probation of what is done. 
Len. 164. If an Infant enters into an Obligation for Payment of Money, and 
84 the Obligee when he comes of Age threatens to ſue him, and the Infant 
3odb. 1 58. 


. 11g. Kbeing of full Age promiſes, in Conſideration of Forbearance, that he 


N Dyer 272. would pay him, this Promiſe is good, and ſhall bind him, tho' he might 


Cro.Eliz. 12. have avoided the Obligation by Plea. 
But Cro. Eliz. ' 


NJ 
700. S P. cont. by Fenner cont. Clinch, and 1 Rol. Abr. 18. S. P. cont, & vide Pœb. 17S. Latch 21, 
Oben 9 4» | 


Comb. 381. Alſo it is ſaid to have been ruled, where the Defegdant under Age 
a —. at Lorrowed Money of the Plaintiff, and afterward at full Age promiſed 
n 141.9, to pay it him, that this is a good Conſideration for the Promiſe, and 
the Defendant ſhall be charged. | 

Abr. Fg. Alſo it is ſaid to have been decreed in Chancery, that if an Infant 

5 borrows a Sum of Money, for which he gives a Bond, and deviſes his 

Perſonal Eſtate ( being of ſufficient Capacity) for the Payment of his 


Debts, particularly thoſe he had ſet his Hand to, this Bond- Debt ſhall 
be paid. 


— 


(K) Ok the Privileges of Jafants in Suits 
and Actions by and againſt them: And herein, 


1. How far the Courts take Care of the Jntereſts ot 


Inkants. 


Oro. Fac. aba. FNFAN TS have divers judicial Privileges, which Perſons of full Age 


558 80. in have not; as if Judgment be given againſt an Infant by (a) Default, 


dhe Cale of After the Default he ſhall have a Writ of Error, and reverſe the Judg- 
Holford and Platt, which vide, and Hob. 266. 2 Rol Rep. 14, 22. S. C. (a) That this muſt be under- 
mood of an Hereditary Right, in which the Infant ſhall nor loſe by Default; but there is a Difference 
berwixt thoſe Things which concern the Heredicary Right, for which the Parol ſhall demur, and thoſe 
Attions which are brought and grounded de ſon Tort demeſne, as in Waſte, Diſſeiſin, or the like; for in 
tacſe the Infant ſhall not be privileged, quia Malitia fupplet Atatem. Cro Fac. 467. per Croke Juſtice. 
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ment for his Nonage ; but if an Infant after Appearance make Default, 
Judgment ſhall be given againſt him. * 

In an Aſſiſe againſt two, of which one is an Infant, if they make 29 / 36. 
Default by which the Aſſiſe is awarded, and after the Aſſiſe remains for Ne 
Default of Jurors, vet the Infant ſhall be received to plead afterwards. 731. 8. C. 

In an Affiſe by an Infant, if the Tenant pleads an III Bar, and the 57 40. 5 
Infant replies, by which he makes the Bar good, if the Plaintiff had Fen re 
been of full Age, yet this ſhall not make the Bar good againſt rhe In- | 
fant ; but if the Judgment be for the Tenant thereupon, this is Error ; 
for the Court ought to (a) plead for the Infant, for the Tenderneſs of (4) That in 


; Caſe of an 
his Age. Infant, the 


Judges ought to be his Counſellors. Crs. Fac. 466. 


In Debt againſt an Infant for Rent Arrear, the Defendant demurred 2 BA cg. 
to the Declaration, and afterwards pleaded to Iſſue, and the Court held 
that the Infant may wave his Demurrer in the ſame Term, but not in a 
ſubſequent one. | | 

If in a Hrmedon in Remainder the Tenant pleads Infancy, and that 1 Ie. 163. 
the Remainder deſcended to him, and prays his Age, and the Demandant | we . 
pleads that the Remainder did not deſcend to him, and thereupon Iſſue 3 and 
is joined, and found for the Demandant, a final Judgment ſhall be given, Amcor, ad- 
notwithſtanding the Infancy of the Tenant; for in all Caſes where the judged. 
Iſſue is upon a Dilatory Plea, and tried per Pais, the Judgment is peremp— 
tory. | 
ks Infant ſhall be privileged from Fine and Impriſonment in thoſe 1 Hal. Hiſt. 


Caſes in which Perſons of full Age ſhall be rhus puniſhed; as if an In- F. C. 20, 21. 


i : Co. Le. 357. 
fant in an Affiſe vouch a Record, and fail at the Day, he ſhall not be 574. £44 


impriſoned, altho' the Statute of: Jeſtm. 2. cap. 25. that gives Impriſon- Cr. Fac 274. 

ment in ſuch a Caſe, is general; ſo if guilty of a forcible Entry, tho' he 

may be fined for the ſame, yet he cannot be impriſor.ed; ſo if an Infant 

be convict in an Action of Treſpaſs Vi & Armis, the Entry muſt be Ni 

de fine, ſed pardouatur quia Infans. | | 
An Infant being Plaintiff or Demandant ſhall not be amerced; and Co» Lt. 127. 


this is the Reaſon () he ſhall not find Pledges. . . 
Palm. 518. 1 Rel. Abr. 214, 288. (ö) That he ſhall not find Pledges, Cro. Car. 161. adjudged. 


But an Infant Defendant ſhall be amerced if he pleads: with the De- 1 Rot. Alr. 
mandant, and the Matter is found againſt him; (e) but he ſhall be par- 214. 


| Cro Car 410. 
doned of Courſe. (c) And the 


Entry in ſuch Caſe is Ideo in miſericordia, ſed pardonatur quia Infans. 8 Co. 61. Palm. 518 Nabil in miſe - 


ricordia quia Inf ans Cro Car. 410. 


But if an Infant bring an Action by his Prochein Amy, and pending Dyer 358. 
the Action comes of full Age, and makes an Attorney, and after is Non- 7, 4+ 
ſuit, he ſhall be amerced. | | | 

If an Infant brings an Action of Treſpaſs by Guardian againſt two, 1 nu. 45 
and the Defendants plead Not guilty, and at the Niſi prius the Plaintiff 214. Meth- 
appears in Perſon, and a Verdict is found for the Plaintiff for Part, and 9/4 and 
Not guilty for the reſt, and one of the Defendants is found Nor guilty, 4s wk ae: 
and Judgment is given for the Plaintiff, for that for which the Verdict 
is given for him, & quod nil capiat per Billam for the reſt, ſed 1nibil de 
miſericordia pro falſo clamore, &c. quia querens tempore tranſgreſſionis præ— 
dit fa? infra Atatem exiſtebat, yet this is good, and no Error. 

It a Precipe be brought againſt an Infant, and pending the Plea he 5 Co 49 


comes of full Age, he ſhall be amerced for the Delay after he comes of 97 39+ 
F b eee 
If an Infant by his Guardian or Prochein Amy brings an Ejectment % T. 
which is found againſt him, and the Guardian, &c. becomes inſolvent, Ejegment. 
the Infant himſelf muſt anſwer the Coſts ; becauſe the Rule was entered 


to 


250 
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into for the Infants Benefit; and: Infants muſt not diſturb the Poſſeſſion 
of others by unlawful Entries, without being puniſhed with Coſts. 
The Intereſt of Infants. is ſo far regarded and taken Care of in the 
2 Vern. 342. Court of (a) Chancery, that no Decree ſhall be made againſt an Infant 
per Holt C. J. without giving him a Day to ſhew Cauſe againſt it, when he comes of 


in his Argu- Age. An Infant may by his Prochein Amy call his Guardian to an 
ment of the 


Cafe of Lord Account, even during his Minority. If a Stranger enters, and receives 
Falkland and the Profits of an Infant's Eſtate, he ſhall in Conſideration of this Court 


Bertie. be looked upon as a 'Truſtee for the Infant. 

a) That this | 
8 will decree building Leaſes for ſixty Years of Infants Eſtates, when it appears to be for their 
Advantage. 2 Vern. 224. — That Court will not ſuffer an Infant to be prejudiced by the Laches of 
his Truſtces. 2 ern 368. — Nor of his Guardian. Preced. Chan. 151. — That a Court of Equity 
may, by the Approbation of an Infant's Relations, allor the Infaur Maintenance our of a Truſt Eſtate, 


tho' there be no Proviſion in che Truſt for that Purpoſe; and this is founded on natura! Juſtice, 
2 Vern. 236. | 


1 Vern 295- If there are ſeveral Parties to a Suit in Chancery, and it appears that 


2 Vent. 35 


7 any one of the Defendants is an Infant, and any thing is pray ed againſt 
2 Fern. 


252% him, by the Decree he muſt have a Day given him to ſhew Cauſe; the 
Words of which Decree are thus; viz. And this Decree is to be binding 
to the ſaid J. S. the Infant, unleſs he ſhall within ſix Months after he ſhat 

(bY This Pro attain bis Age of twenty-one Tears, Cheing ſerved with (b) Proceſs for that 

ceſs is by Purpoſe,) ſpew unto this Court good Cauſe to the contrary. 


way of Sub- 


pen, to be ſerved on the Defendant at his coming of Age, and it is a judicial Writ, and muſt bo 


returncd 1a Term-time. 


Abr. Eg. 


— If he ſhews no Cauſe the Decree is made abſolute upon him; but 
200-1. 


when he comes of Age, and ſhews Cauſe within the fix Months, he may 
put in a new Anſwer, and make a new Defence; for it would be high! 
unreaſonable to conclude him by what his Guardian had done, who 
perhaps made an improper Defence, or miſtook the Nature of his Caſe; 
and if the Infant notwithſtanding were to be bound thereby, it would 
be to no Purpoſe to give him a Day to ſhew Cauſe. 

Carth. 79. Therefore if a Guardian put in an Anſwer to a Bill in Chancery for 
3 Ved. 2 59. an Infant on Oath, ſuch Anſwer ſhall not conclude the Infant, nor be 
8 C. Eat (c) read in Evidence againſt him; for the Effect of an Infant's Anſwer 
and Perty. to a Bill in Chancery is to no other Purpoſe than to make proper Parties, 


(e) If an In- fo as to have an Opportunity to take Depoſitions, and to examine Wit- 


fant put in neſſes, to prove the Matter in Queſtion. 

an Anſwer 

by Guardian, and there is a Decree againſt him without any Day given him to ſhew Cauſe, ſuch 
Anſwer ſhall not be read or admitted as Evidence againſt him when he comes of Age; bur if a ſuper- 
unnuated Defendant puts in an Anſwer by his Guardian, it ſhall be read againſt him at any Time 


afrer; for he is ſuppoled to grow worſe, and is not to have a Day to ſhew Caule, Abr. Eg. 281. 


Leving and Caverley. 


2 Vern. 49. But it ſeems that if Lands are deviſed to be ſold for Payment of 
Cooke and 


1 Debts, the Lands may be decreed to be ſold without giving the Heir 


pale who is an Infant a Day to ſhew Cauſe when he comes of Age; for no- 
Preced. Chan. thing deſcends to him; but if he is decreed to join in the Sale, he muſt 
18 1 have a Day after he comes of Age. 

and S. P. | 4 


2. How they arc to appear when they tue oz are ſued. 


Pala. 225, & l Regularly an Infant Plaintiff muſt appear by Prochein Amy or Guar- 


84 dian, but muſt defend by Guardian; but in neither Caſe can he appear 
287-8. 


by Attorney, for an Attorney's appearing for him is without Warrant, 
for an Infant cannot give him Authority ad perdend' & lucrand', as the 
Warrant of Attorney purports; and therefore is to appear by Guardian 


I | aſſigned 
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3 aſſigned either by the Court, or by Writ out of Chancery, and ſuch 
EZ Guardian hath his Warrant from the Court, not Nom the Infant, and 
® ought to be one of an Eſtate ; for if he misbeh#ves himſelf, an Action 
of Deceit lies againſt him. 


If a Judgment be againſt an Infant, and the Infant brings a Writ of Co. Ext. 289. 


N Error to reverſe the Judgment, he ought to aſſign the Error by Guar- Ce Fac. 25. 
dian, and not by Attorney. | 


In Replevin the Defendant being an Infant appeared for two Terms Aber 665. 


4 by Attorney, and the third Term by Guardian, and for this Cauſe the Palm. 229. 
® Judgment was reverſed : But an Infant may appear by Guardian, and 


when he comes of full Age he may make an Attorney in the ſame Suit, 
and this ſhall not be Error. 


If in a Writ of Right the Demandant ſues by Prochein Amy, and Iſſue Cro. Fac. 580, 


zs joined upon the Plea of Non-tenure, and before Trial the Demandant jon . * 
comes of full Age, tho' he was well admitted to ſue by Prochein Amy, 1 B 


Bulf. 2 
yet now he ought to appear by Attorney : But the Tenant not having S. CEE 


taken Exceptions to the Trial, but admitted him to be of full Age, -whe- S. P. ſeems 
© ther this could afterwards be aſſigned for Error dubitatur. w 


ted ; but ad- 


judged per totahi Curiam that it could not be aſſigned for Error, and therefore the firſt Judgment 
= was affirmed. — And now by the 21 Fac. I. cap. 13. it is Enacted, That after Verdict given in any 
Court of Record, Judgment ſhall not be ſtayed or reverſed by reaſon the Plaintiff in Ejectment, or 
> other Perſonal Action, being under Age did appear by Attorney, and the Verdict paſs for him. 


In an Ejectment againſt an Infant the Defendant cannot appear by Cre-Fac. 640. 


© Prochcin Amy; for a Guardian and Prochein Amy are diſtinct, and the P. 295: 
Suit by Prochezz Amy was not before the Statute of J/eſtm. 1. cap. 47. 257. 
and em. 2. cap. 15. and is given in Caſe of Neceſſity, (a) where an Simpſen and 
Infant is to ſue his Guardian, or is eſloigned, or that the Guardian will 7a-%/or. 
not ſue for him; adjudged by three Judges againſt one, upon a Writ of * © ad- 
Error upon a judgment given in Durbam, and the firſt Judgment reverſed 
= accordingly. 


1 Rol. Rep. 


judged, 
Hutton 92. 
S. C. cited. 
F. N. B. 27. 
tted by 


Guardian to ſue an Account againſt his Guardian in Socage; for he muſt charge him as Bailiff, Cro, 


But in all Caſes where an Infant is Plaintiff,” unleſs in theſe ſpecial Palm. 296 


: | Caſes, the Suit ſhall be by Guardian, and not by Prochein Amy. ker Dod... 


8 But 2 Inſt. 
399. it is ſaid, whether the Infant be efloigried or no, he may ſue by Prochein Amy; but perhaps 1014 


Cales where he is Plaintiff, except theſe, he may ſue by Guardian or Prochein Amy; and for this vide 


F. N. B. 27. 2 Inſt. 261, 390. Co. Lit. 135. 6. Cro. Car. 86. Hutt. 92. 1 Fones 177. Hetl. 52. Lit. Rep. 60. 
Cro. Fac. 161, 641. Bridg. 74. "7 


The reſpective Courts in which the Suit is commenced muſt (5) aſſign Styl. 369. 
a proper Guardian to the Infant; and therefore if an Infant is ſued, the Bi. 74- 
Plaintiff muſt move to have a proper Guardian aſſigned him. bas 


303. 
5 (b) That the 
Courſe hath been to allow ſome of the Officers of the Court, who, by reaſon of their Skill, make the 


beſt Guardians, and Prochein Amys, for the Advantage of the Infants. 2 Inſt. 261. — That the Court 
of Chancery may aſſign one of the Six Clerks to be Guardian to an Infant. 2 Chan. Ca. 163. — But if 
there be a Guardian appointed by the Father, or ex proviſione Legis, as Guardian in-Socage, who acts 
accordingly, he only ſhall be admitted to ſue for the Infant, unleſs he hath miſdemeaned himſelf. 
1 Sid. 424. --— That the Court may diſcharge one Guardian, and appoint another. Styl]. 456. — Where 
in the Common Pleas a Record of Admittance is made, but in the King's Bench it is only recited in the 
Court, J. S per A. B. Guardianum ſuum ad hoc per Cur. ſpecialiter admiſſum queritur, Ec. 3 Co. 53. b. and 
vide 1 Sid. 173, 342 Cre. Eliz. 158. 2 Inſt. 261. 3 Mod. 236. 1 Lev. 224.— The Appearance muſt be 
entered in the Naine of the Infant, ſcilicet, prædict Katherina per J. S Guardian venit, & dicit, quod 
a, Fe. not ie, Sc. 3 Mod. 230. — If the Guardian for the Defendant is admitted ad Proſequend', 
this is erroneous Cyo, 5. 641. Palm. 296. — But an Admiſſion quod Sequatur is good in a Common 
Recovery. 1 Sid. 446. 1 Mod 48. 2 Sand. 95. — The Infant cannor revoke the Authority of the Guar- 


dian. Palm. 252, & wide 1 Salk. 176. — A Guardian ordered to acknowledge Satisfaction for ſo much 
as he received upon à Judgment. Moor 8 52. 


Vol. III. 29 An 


Fo 


— * _ 
5 
* — — —2ñ — - - . 
— 
— 


dy Guardian. Sty!. 318. adjudged; & vide 3 Mod. 236. ſaid to be agreed. 
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Jnfancy and Age. 
1 Rel. Abr. An Appeal of Death by an Infant muſt be proſecuted by Guardian, 
288. yet if the Infant comes into Court, and ſays that he will relinquiſh it, 
and yet the Guardian will proſecute it, the Court may in Diſcretion dif. 
charge ſuch Guardian, and aſſign another; for it is not reaſonable that 
an Infant be bound to continue a Suit againſt his Will, which demand; 

nothing but Revenge, and will be chargeable to him. 


26 Af. 40. In an Action againſt Baron and Feme, the Feme being within Age, 


LD the Feme ought to appear by Guardian. 


Rol. Abr.288. If a Common Recovery be ſuffered, and the Baron and Feme, in 


2 Right of the Feme, (the Feme being within Age) are vouched, and 


244, 250,65, they appear by Attorney, and vouch over, and ſo a Common Recovery 


— 


Cro.Eliz. 359. is had, this is Error; for tho' the Baron is of full Age, yet the Feme £ 7 
S. C. Holland being within Age, ſhe ought to have appeared by (a) Guardian; for the 


and Lee. 


(a) That the Husband cannot make an Attorney for his Wife in a Matter that con-. 


Husband cerns her Inheritance, for then he might defeat her of her Inheritance, = 


cannot diſa- eſpecially in a Common Recovery, which is now but a Common Af. 
vow a Guar- tance, and their coming in as Vouchees makes it the ſtronger ; for te 
Vouchee loſes all the Right to the Land, and gives Recompence to the 


dian made 
by the Court , 
for his Wife. Tenant. 
1 Vent, 185, 


1 Vent. 185. If in an Aſumpſit (Y) againſt Baron and Feme, the Feme, being within I 


Freeman and Age, appears by Attorney, and thereupon Judgment is given againſt 


Boddinpton 1 
adjudged. them, this is Error. 


2 Lev. 38. 


S. C. 2 Keb. 878. S. C. becauſe the Appearance was der Atturnatum of the Husband only, and there if 


ſaid, tno' in a real Action, the Wife muſt appear by Guardian; yet perhaps it may be otherwiſe in « 
perſonal Action, for the Damages will ſurvive. (6) But if they bring an Action, they may ſue by 
Attorney, and the Baron fhall name an Attorney for both. 2 Sand. 213. per Curiam arguendo. 


| 1 Rel. Abr. If an Action of Debt be brought againſt an Infant Executor, he can- 
— not appear by Attorney, but ought to appear by Guardian; elſe it is 


Cro. Fac. 420. Error, becauſe otherwiſe he might be at great Prejudice; for Aſſess 
1 Rol. Rep, may be found in his Hands, and ſo Judgment ſhall be given to recover 
380. S. C. the Debt, Damages, and Coſts againſt him de Bonis Teftatoris, ſi, Ec. f 
non, the Damages and Colts de Bonis propriis, (as it was done in this 
Caſe,) and perhaps the Infant had a Releaſe or Acquittance to plead, 
and ſo he ſhall be charged de Boris propriis by his ill Pleading, without 
| any Remedy againſt the Attorney; but if a Guardian miſpleads, and 
EC) Fg an loſes thereby, an (c) Action lies againſt him, and therefore his being 
ſuch Caſe Executor cannot make him as a Man of full Age. 
lies againſt a | | | 
Guardian, Palm. 229. 2 Leon. 59. Cro. Fac. 641. 1 Mod. 49. — But no Action lies againſt a Aue 


Amy; for if he loſes in ſuch Action, he is not concluded thereby, but may reſort to his Action of a 
higher Nature. Palm. 296. per Dod. 


Popb. 130. But if an Infant (4) Executor brings an Action as Executor by Attor- 
22 ac. 441. ney, and hath Judgment to recover, this is not erroneous, becaufe for 


C. an . 
there ſaid, his Benefit. 


there is a Difference where an Infant Executor is Plaintiff, and where Defendant, and being Plaintif 
where he recovers or not; for if Judgment is given againſt him where he is Plaintiff, it ſeems al 
one as it he were Defendant. (d) That if an Infant Adminiſtrator appears by Attorney it is 


Error, tho“ Judgment be given for him. 3 Bulſ. 180. but 1 Rot. Abr. 288. cont. & vide 1 Vent. 10% 
Cro. Eliz. 541. 2 Sand. 213. 1 Mod. 47, 298. 


| | 8 A k 182 
3 Rol. Abr 288. If an Infant and Man of full Age are made Executors, they may 
Counteſs of bri Ai * | 

Rutland's (e) bring an Action as Executors, and the Infant may ſue by Attorney 
Caſe, adjudged, in which the Executors recovered in the Action. Cro. Eliz. 278. S. C. 2 Sand. 212, 215 
S. P. adjudged per Cur. cont. Twiſden; for he that is of full Age may make an Attorney for him that i- 
within Age. 1 Mod. 47, 72, 296. adjudged by three Judges againſt Tewiſden. 1 Vent. 102. adjudged- 
1 Sid. 449. adjudged. (e) But if an Action is brought againſt them, he that is under Age muſt appear 


4 Ty | without 
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without making any Prochein Amy, (a) becauſe he ſues in the Right of (a) This is 


= thc Teſtator, and not in his own Right. 8 
1 | | ü Reaſon, viz. 
WEE gon Neceffiry ; for it is abſolutely neceſſary that all who are appointed Executors by the Will ſhould 
ode made Parties to the Action, and where there are ſeveral Executors, the Act of one ſhall conclude 
= tj; Companion, and therefore the general Appearance per Attornatum is good for all of them, Carth. 


124. fer Holt C. J. 


In Replevin in C. B. againſt 4. B. and C. they all per J. &. Attornat* Cartb. 122. 
n made Conuſance as Bailiffs to 7. N. and at the Trial the Plaintiff was Ne. 
3 nonſuit, and the Defendants had Judgment upon a Writ of Error in 2% Ad- 
* 


4 P 
« * * 
4 * 4 3 Ps 
3 —— . . 
1 * * \ - — — 
K — 
8 * * . 


judged. 
B. R. It was aſſigned for Error, that A. one of the Defendants, was an ＋ 2 13, 
© 1nfant, and yet had appeared and pleaded by Attorney; but notwith- 165. S. C. 
ſtanding the Judgment was unanimouſly affirmed, tho' for different Rea- 1 Sai. 205. 


ſons; three of the Judges held, that it ought to be affirmed becauſe the N 


« XE Defendants are iz Auter Droit, and they all make but as one Bailiff, and cauie the 
% that the Diſability of the Servant ſhall not prejudice his Maſter, and Plaintiff 
ho they agreed that the Caſe of Executors is the ſame in Reaſon with the ——_ 8 
he preſent Caſe; they agreed likewiſe, that there is a Difference where 1 © ovongy 
true Infant is Plaintiff, and where he is Defendant, and that an Avowant ment. 

is in Nature of a Plaintiff, and ſo are the Bailiffs who make Conuſance: 4 Mod. 7. 
un But Hot C. J. differed ; he held, that this Appearance of the Infant was ng not 
aſt =XE irregular, for he ought to plead per Grardianum, and the joining the * 


other Defendants with him ſignified nothing, ſo as to charge the Infant, 

for if the Judgment paſs againſt him it ſhall be for the Damages de Bonis 

propriis, and he ſhall be amerced ; therefore where he is joined, or where 8 

he is ſingle, there is no manner of Difference in Reaſon, for in both © 
Caſes the Loſs is the ſame, if Judgment is againſt him; but he agreed | 
that in this Caſe the Judgment ſhould be affirmed, (b) becauſe the (b) But one 
Plaintiff did not take Advantage of the Infancy in Time, according to of the Judges 
the general Rule which he laid down, viz. that a Man ſhall never aſſign of Opi- 
that for Error which he might have pleaded in Abatement ; for it ſhall 8 
be accounted his Folly to neglect the Time of taking that Exception. might be 


; * . = a lligned fi r 
Error, tho” it was pleadable in Abatement of the Conuſance. Carth. 187 


why prove the Will during their Nonage ; and the Judgment was affirmed ; Writ of Er- 
| of a for the Execution of the Judgment ſhall not be delayed till the Infants 2 


come of full Age. Raym. 198 
1 


(c) Et vide Tele 130. where it is held, that an Infant cannot be ſummoned and 8 


The Plaintiff being an Infant had ſued by his Guardian, but the Cart. 256. 
Entry on the Roll was no more but per T. S. Guardianum ſuum, omitting | 
the Clauſe ad hoc per Curiam ſpecialiter admiſſ. as the common Courſe is, 
and as it was alledged it ought to be; but per Curiam the Entry is ſuffi- 
cient ; for, in Fact, if the Guardian was not admitted by the Court, a 
Wirit of Error lies. | 

An Infant cannot bring a Bill in Chancery but by his Prochein Amy, 
and ſuch Prochein Amy muſt take Care of it ; for if the Bill is diſmiſſed, 
he muſt (4) pay the Coſts thereof. (d) And 


1 | 2 | therefore 
oo Perſon may bring a Bill as Prochein Amy to an Infant without his Conſent, becau's it is at his Peril 
that he brings it, to be anſwerable for the Event. Abr. Eq. 72, Andrews and Cradock. 


And 


* 
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Abr. Eg. 260. And it is ſaid, that in Chancery a Guardian cannot be otherwiſe ap. 
_ and pointed than by (a) bringing the Infant into Court, or his praying a 
( mY That the Commiſſion to have a Guardian aſſigned him. 

Court can- 


not appoint a Guardian unleſs the Heir be in Perſon before them, 2 Leon. 189. — A Guardian i; 
always admitted before a Judge, and that Admiſſion carried to the Clerk of the Rules, who enter, 
the Rule; but the Court uſually examines a Prochein Amy, per Sir Sam. Aftry, Comb. 551. — Tho' the 
Court ſeldom admits a Guardian unleſs the Infant be there in Perſon, yet they may do it. Comb. 330. 


per Holt C. J. — That the Court will admit one te ſue by Guardian upon a Motion, tho' not preſent, 
nor any Affidavit made. Comb. 256. 


Where a Bill is brought againſt an Infant (if in Town) he muſt ap- 
pear in Court, and have a Guardian aſſigned him, by whom he may 
defend the Suit; if in the Country, he ſues out a Commiſſion to aſſign 
a Guardian, and put in his Anſwer ; and whether he pleads, anſwers, or 
demurs, ſtill it muſt be done by his Guardian ; for if it is the Plea, An- 
ſwer, or Demurrer of the Infant, without doing it by the Guardian, it 
will be irregular. 

But when the Infant neglects to appear, or to have a Guardian 
aſſigned, it is a Motion of Courſe (he being in Contempt to an Attach- 
ment) to pray for a Meſſenger to bring him into Courr, and when he 


is there, the Court always aſſigns him a Guardian: But it is doubted | 


whether this can be done againſt a Peer of the Realm who is an Infant, 


and whoſe Perſon is ſacred. 


1 


Q 


Parol's demurring: And herein, 
1, In what Actions ſhall the Parol demur. 


3 B, 143. HE Parol's Demurring until the full Age of the Infant is a dilatory 
1 Rol. Rep. Plea, or temporary Bar, and peculiar only to the Feudal Law ; for 
325. in the Civil Law, the Guardian was Party to the Suit inſtead of the 
| Infant; and if there was Mala Fides in his Defence, he was to anſwer it 
to the Infant; but the Wardſhip in the Feudal Law. was of another 
Nature, for the Guardian has the whole Profits in the Eſtate, and alſo 
the Marriage of the Infant, which was to breed him up to Arms, and to 
marry him to ſuch Perſon as they thought might continue the Martial 
$crains that ſo the Ward might ſubſerve the original Deſign of the 

enure. 


6 Co. 3. b. Hence it was that the Guardian was not truſted with the Action, nor 
%% could the Infant, by reaſon of his Imbecility and Want of Underſtand- 
88 ing, be admitted to proſecute or defend; but this Eſtabliſhment was con- 
fined to ſuch Caſes where the Right of the Inheritance was in Demand, 
and was not allowed to Actions touching the Poſſeſſion; and the Reaſon 
was from a Neceſſity; for if the Infant was not allowed to defend his 
Poſſeſſion, an Infant would be ſtript of all he had, during Minority; and 
fo of Injuries done by an Infant the Parol ſhall not demur, becauſe then 
a general Licenſe would be given for Infants to commit Injuries; and 
therefore the Proſecution of theſe Actions are committed to the next 
Friend, and the Defence of the Actions againſt an Infant to a ſpecial 
Guardian aſſigned by the Court. 
6 Co. 3. b. And therefore in all Caſes where a naked Right in Fee deſcends from 
Dyer 133- any Anceſtor to an Infant, there in every Action Anceſtoral brought by 
the Heir within Age, the Parol ſhall demur ; for the Law in this Caſe 


4 judges 


(I) Of the Pztvilege of Inkancp as to the | 


2 
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— 


8 
21 
5 


by i judges it leſs prejudicial that the Infant ſhould be delayed of his Right, 
than that be ſhould run the Hazard of loſing it for ever, which he might 
be in Danger of by his Want of Knowledge in ſetting forth his Title 

as he ought to do. ry ; : i 
Hence if an Infant brings a Writ of Right as Heir to his Anceſtor, 1 Ret. Abr. 
and lays the Eſplees in his Anceſtor, the Tenant may pray that the ** . 
1 » o. 3. 6. 

Parol demur. | . 3 

| &o in a Formedon in Reverter the Parol ſhall demur, becauſe he claims 6 Co. 3. 6. 
as Heir in Fee-ſimple to the Reverſion, and muſt lay the Eſplees in the 

4 Donor. : I "7 - . . 

EK $9 in all Caſes on the Fee, as if an (a) Action of Debt on the Obli- 2 lp. 89. 

® gation of the Anceſtor be brought againſt the Heir, there the Farol ſhall _ 1 
demur, becauſe that lays a Burden on the Fee, which by Law is to be of 9. 
© preſerved intire until the Infant come of Age. i Ar 10% 
= (a) Ina W rit 
of Debt againſt an Heir he ſhall have his Age, becauſe at his full Age he may diſclisrge himlelf by 
® ſaying he hath Riexs per Diſcent. 1 Rel. Abr. 140. — If an Anceftor dies indebted by Bond, in which 
EZ the Heir is exprefly bound, and leaves no Perſonal Aſſets, and the Lands deſcend on an Infant Heir, 
Whether Equity will during the Minority of the Heir decree Satis faction, is made a Q, etre, 1 Vern. 173. 
and there ſaid, that Infants may be ſued in Equity, and that there is no Precedent that the Parol 


{1 ſhould demur ; and in 1 Vern. 428. it is ſaid by the Maſter of the Rolls; that he thought ſuch a De- 
= cree reaſonable ; but the Reporter adds a Dubitatur to it. 


hut regularly in all real Actions brought by an Infant of his own 6 Co. 3. b. 

„ RE Poſſeſſion the Parol ſhall not demur; for the granting that the Parol Cro. Fac. 467. 
mall demur is a Law introduced, not for the Delay or Prejudice of the 
Infant, but for his Advantage. | 

Therefore in Aſſiſes of Novel Diſſeiſin and Mort d' Anceſtor, the Infant 6 Co. 4. b. 

has not his Age, becauſe theſe Actions are brought of his own Seiſin, or 

huis Anceſtor's dying ſeiſed, which may be proſecuted during Minority. 

| So if in Aſſiſe the Infant pleads a flat Bar, and the Bar is found 48 E. ;. 33. b. 

& againſt him, yet the Aſſiſe ſhall be taken at large; becauſe the Law not 1 Kol. Abr. 

= allowing the Parol to demur in this Action, which is feftinum Remedium, * 

they inquire of the Seiſin and Diſſeiſin, that the Infant's whole Title 3 "rok 


Co. 50. a. 
may be before the Court, and he not to ſuffer by his Pleading. 6 Co. 4. ö. 
In a Writ of Annuity againſt an Heir he ſhall have his Age, becauſe 1 Nel. Abr. 
he may diſcharge himſelf by ſaying he hath nothing by Deſcent. 140. 
Ty BY So if a Man ſues Execution upon a Statute Merchant againſt an Heir 
for within Age, and ouſts him thereby, (C) an Aſſiſe lies for the Heir, for Ce. Lit. 290. 
the he ſhall have his Age. | : Rol. Abr. 
vs | z (b) For the Extent is void, which is made upon the Poſſeſſion of the Infant. Het 54. 
* So if a Man ſues Execution upon a Recognizance againſt an Heir 3 Co. 13. 
ai! Within Age, he ſhall have his Age, tho' he be charged partly as Ter— 55 Lit. 290. 
Js 8 A 
So upon a Recognizance in Nature of a Statute Staple on the 23 H. 8. Bro. Statute 
nor | the Infant ſhall have his Age; for the Statute in this Particular is founded Merchant 33. 
.nd- on the Reaſon, and follows the Courſe of the Common Law; and this 22 oi 
con- Privilege of Infancy does not only protect the Infant, but (c) all others 8 
and, who are affected by the Judgment; as if there be Father and two 05. E. 14. 
aſon Daughters, and the Father dies, one of the Daughters being within Age, C) As if the 
1 his Partition being made, the eldeſt ſhall not be charged alone, but ſhall Conulor of a 
= $ / Sa : : x Statute Mer- 
and bave the Bencfit of her Siſter's Minority, which puts a Stop to the chant ate 
then Execution. : and his Heir 
2 enlow his Mother, the Land in Dower ſhall not be extended during the Minority of the Heir - 


Lit. 290. — But tho' upon a 2 in Debt, or upon a Statute or Recoęnizance there can be no 


Procecding againſt an Infant at Common Law during his Minority, yet it is ſaid th 
; ere may be in 
Chancery. 2 Chan. Ca. 164. & vide 1 Lev. 197 8. , Ny : 
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140. 


ay WR dies, in a Scire Facias againſt the Heir, upon this Judgment he ſhall 


have his Age. 


1 Rol. Abr. In a Scire Facias againſt a Tertenant to have Execution of Damages l 
8 5 recovered againſt 7. S. if the Tertenant be within Age, and in by De. 
0s . 4 . | 4 


ſcent, he ſhall have his Age. 


1 Rol Abr. In a Writ of Cuſtoms and (a) Services, which is a Writ of Right in 1 
139, 41. its Nature, and in which Judgment final ſhall be given, an Infant in by Z 


? 51 4 he Deſcent ſhall have his Age. th 


may be diltrained for Rent during his Minority. 9 Co 95. 4. 


Gs. Lit. 386, In a Ceſſavit by () Deſcent, tho it be of his own Ceſſor, the Infani | 


381. ſmall have his Age, becauſe he cannot tell what Arrears there accrued; | 
1 ca Abr. and if he does not make a true Tender, he loſes the whole for ever. 
5 . 


(6) But if it be a Purchaſe it ſeems. otherwiſe, becauſe that is not an antient Inheritance of the Fami. 


ly, for which he was to be in Ward; for which vide Plow. 364. ö. 6 Co. 4. b. 2 Inſt. 401. Raym. 118, © 


3 Med. 222. 


1 Rel. Ab. In (c) a Writ of Dower the Parol ſhall not demur for Favour of 
137. Dower; for the Wife muſt be ſubſiſted. 


3 Bulſ. 141, We 1 

1 Rol. Rep 323. Cro. Fac. 393. 2 Brownl. 118. (e) So if a Woman brings a Quod ei deforceat upon a Re- 
covery had of Land which ſhe claimed to hold in Dower, the Parol ſhall not demur, becauſe it is d 
the Nature of a Writ of Dower. 1 Rol. Abr. 137. 3 Bulf. 135, 138. 1 Rol. Rep. 251. — But if Tenant in 


Abr. 137. 3 Bulſ. 142. 


Cro. Fac. 111. So in Dower againſt an Infant, who makes Default upon the Can 
Cape returned, it was held, that Judgment ſhall be given upon the De- 


Cro. Eliz. 
i" rey fault; for the Infant ſhall not have his Age in Dower, which being but 


> Leon. 59. for Life, ſhe may be totally defeated thereof by his frequent Defaults. 
Cro.Fac. 392. But in Error to reverſe a Fine levied by the Plaintiff and her Husband, 


3 the Heir is ſummoned as 'Tertenant, and appears, and pleads that he is 
Herbert an 


Binion. 


Writ of Dower.: But upon Demurrer and ſolemn Argument it was ad- 
judged, that the Parol ſhall demur, and that ſhe ſhall not have the Ad- 
vantage to take from him his Age, having by the Fine, ſo long as it 
ſtands in Force, barred herſelf of her Dower; and therefore the Lav 
ſhall rather favour the Infant, whoſe Privilege is immediate, than hers, 
which is but mediate after the Fine reverſed : But in Moor it is ſaid, if 
he had not been Tertenant, he ſhould not have had his Age in this Writ 
of Error; the Reaſon ſeems, becauſe then ſhe could not have recovered 


her Dower againſt him, and then it is not reaſonable his Nonage ſhould | 


ſtand in the Way to hinder her from recovering her Dower againſt 
another. 


1 Rot Alr. In an Attauſt againſt the Heir of the (4) Feoffee, the Parol ſhall not | ; 
(i) The 3 demur for the Nonage of the Defendant, for the Miſchief of the Death | 


D of the Petit Jury, before his full Age. | 


Attaint againſt Tenant in Dower within Age, who was the Wife of the Recoverer, and is endowed of þ © 


his Poſſeſſion, 1 Rol. Abr. 738-9. 


x9 ur. Ina Snare Impedit the Parol ſhall not demur for the Nonage of the 
58. 


3 Bull. 131, Patron Defendant, becauſe the Lapſe may incur during his Nonage. 
142. 


1 Rol. Abs. So if the King preſents, in Right of the Heir in Ward, to a Church 


138. of which another is Patron, of the Grant of the Father of the Ward, 
Rol. Rep. with Warranty of the Land to which this is appendant, who left Aﬀets 
ys to the Ward, and the Patron ſues by Petition to the King to repeal h- 

| 2 Pre- 


1 Rol. Abr. So if a Man recovers in an Action of Debt againſt the Father, why 4 


Dover be diſſeiſed, and the Diſſeiſor dies ſciſed; his Heir ſhall have his Age againſt the Femme. 1 Ri, © 


r e 


within Age, and prays that the Parol may demur ; Plaintiff counter- 
pleads the Age, ſhewing that ſhe was intitled to have Dower before tie | 
Fine levied, and now is barred of her Dower by. this Fine, which s“ 
erroneous, and ſets forth the Errors, and ſeeks to be reſtored to her 
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Preſentation, ſhewing the Matter, the Parol ſhall not demur for the 
Nonage of the Ward for the Miſchief of the Lapſe, and this Suit is in 
the Nature of a are Im pedit. 


In a Writ of Eſtrepement againſt an Infant he ſhall not have his Ace, Dyer 104. 
becauſe this Action is in Nature of a Treſpaſs, and this is done by m- ?{-15. 


ſelf. : | 2 lift. 328. 
In a Writ of Partition between (a) Coparceners, Age does not lie for 6 Co 4 b. 
the Defendant, for nothing is demanded but a Partition. Co. Lit 151 4 


3 : | : (a) The ſams 
Law of Joint-tenants and Tenants in common. Feb. 179, adjudged. 


In a () Per que Servitia the Defendant ſhall not have his Age, but 9 Co. 85. 

ſhall be compelled ro atturn, for he is not prejudiced in the Inheritance (. LA 315. 
by the Atturnment; for when he cones of full Age he may diſclaim to : 1 84. 
hold of him, or ſay that he held by leſs Service, notwithſtanding this 138. A 


Atturnment. RE oe (H The ſame 
g Law in a Quid Juris clamat againſt an Infant. Co. Lit. 315. 1 Rol. Abr. 138. 


In a Per qn.e Servitia if the Tenant ſays the Conuſor is dead, his 1 Rol. Alx. 
Heir within Age, the Parol ſhall not demur for his Nonage, tho? it may 159. 
be the Conuſor was Tenant in Tail; for, it ſeems, the Heir, if he was 
of full Age, could not come to plead this, but the Tenant may plead it, 
if it be true. | 
In a Quid Juris clamat by him in Reverſion, againſt Tenant in Dower, 1 Rol. Abr. 
the Parol ſhall not demur for the Nonage of the Demandant; for be he 138. 
of full Age, or within Age, he ought to warrant the Land to the Te- 
nant in Dower, becauſe of the Reverſion, by Force of an Act in Law. | 
But if an Infant in Reverſion brings a Hi, Juris clamat againſt Te- 1 Rol. Abr. 
nant for Life, the Parol ought to demur; (c) for he hath a Warranty 138. 
againſt his Leſſor by ſpecial Deed, to which the Plaintiff who is within “Ce. 4. ©: 


Age cannot bind himſelf. 9 at 


; | for Life hath 
a Privilege not to be impeached of Waſte, Sc. Co. Lit. $20. a. 3 Bulſ. 157- 9 Co. 85. 1 Rol. Rey. 323- 


In a Writ of Meſie the Parol ſhall not demur for the Nonage of the 6 Co. z. b. 
Demandant, becauſe it is brought for the Wrong and Damage done to ? © 55: 


the Demandant himſelf. Ang Abr. 


In a Contributione facienda by one Coparcener againſt another, the 1 Rel. Abr. 
Parol ſhall not demur for the Nonage of the Tenant, tho' he ſays that 139. 
his Anceſtor died ſeiſed, and held ſine Contributione facienda. 

In a Scire Facias (d) againſt the Heir of him againſt whom the Reco- 1 Rol. Abr. 
very was had, if the Heir be in by Deſcent from another Anceſtor, than 39 . 
he againſt whom the Recovery was had, he ſhall have his Age. CEE. 

| Wy . brought by 
an Infant the Parol ſhall not demur for the Nonage of the Demandant. 1 Rol. Abr. 139. — But 
where it ſhall demur in a Scire Fa. to execute a Remainder limitred to the Anceſtor, vide Moor 16. 
pl. 59, 35+ Pl. 114. 1 And. 24. Dalſ. 37. Ketv. 204. N. Bendl. 121. pl. 152. 


If a Man brings a (e) Writ of Error againſt the Heir of him that 1 Ret. Ab-. 
recovered, being within Age, and in by Deſcent in the Land, the Parol 139. 
ſhall not demur for his Nonage, tho” perhaps he hath a Releaſe, or other Fur where 


Matter to bar the Plaintiff, which he hath not Knowledge to plead 8 


within Age. Writ of Er- 

ror, and 
where not, vide 3 Bulſ. 138, 142. 1 Nel. Rev. 323. Cro. Fac. 392. Moor $47. pl. 1148. (e) Age lies 
not in a Writ of Deceit, per 3 Bulſ. 135. 1 Rol. Rep. 251. becauſe the Summoners and Pernors may 
die. Cro. Fac. 392. | 


In a Petition to the King in the Nature of a Frmedon in Remainder, Dyer 136. 
the Parol ſhall demur for the Nonage of the Petitioner. my = 
: or 35. 


Kelaww. 205. 
In 


- g . 
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Dyer 137. In an Appeal of Murder the Paro! ſhall not demur for the No 


| | TO: nage 
8 P. C. of the Plaintiff, 2 Inf. 320 ſaid to have been adjudged and W 
161, 162. | 


A —— 


by continval Experience of late Time; and the Reaſon of Failure of 


Battel is of no Force; for a Man of ſeventy may have an Appeal, and 


the Defendant ſhall be ouſted of Bartel. 


a 


2 Inft- 257: At Common Law if a Man had been diſſeiſed, and the Diſſeiſee or 
: Diſſeiſor had died, the Heir within Age, in a Writ of Entry ſur Diſſeiſin, 
brought by the Heir of the Diſſeiſee, or againſt the Heir of the Diſſeiſor, 
being within Age, the Parol ſhould have demurred till the full Age of 
the Herr reſpectively. | 
2 Inſt 257. 


(a) But by Diſſeifin againſt him. 


tbe Common 


So notwithſtanding the Diſſeiſot had died (a) pending a Writ of Novel 


Law, if the Grandfather had been diſſeiſed, and brought an Aſſiſe, and died pending the Writ, and 
after the Father had brought a Writ of Entry ſur Diſſeiſtn, and pending this Writ the Father had died, 
if the Son had immediately brought a Writ of Entry, the Parol ſhoutd not have demurred for his 


Nonage. 6 Co 4 b. 


2 Inſt. 291. 


(G3 E i. 
8 b. 47. 

(c) So tho' 
he dies be- 


with Warranty, in Bar, Cc. the Parol ſhould have demurred. 


At Common Law in a Mordanceſtor, Aicl, Be ſaiel, or Coſinage, if the 
Tenant had pleaded a Feoffment or Releaſe from a collateral Anceſtor, 


By the (b) Statuteyof Heſtm. 1. cap. 47. it is Enacted, That if one 
(cc) Purchaſe an Aſſiſe, and the principal Diſſeiſor dies before the Aſſiſe 
« paſſed, the Plaintiff ſhall have a Writ of Entry (d) againſt (e) his (f) 


forePurchaſe © Heir or Heirs, of what Age ſoever; (g) ſo if the Diſſeiſee die before 
of the Writ; © he hath purchaſed, his Heir or Heirs ſhall have, Cc. ſo that for the 


for * 50 © Nonage of the Heirs of either, Sc. the Plea ſhall not be delayed, but, 


only 
the” Miſchief © 


of this parui- * Caſe of Prelates, &c. where there can be no Deſcent, Sc. 
cular Caſe, 


Whercas the Body of the Act is general. 2 Inſt. 257. 


as much as can, freſh Suit muſt be made (Y) after the Diſſeiſin; ſo in 


(4) This extends only to a Writ in the Per, 


and not in the Poſt; ſo that if the Heir of the Diſſeiſor makes a Feoffment in Fee, and the Feotfee 
dies, his Heir within Age, in a Writ of Entry againſt him he ſhall have his Age. 2 Inſt. 257. — $0 
it extends not to the Vouchee or Prayee in Aid. 2 Inſt. 257. 2 Leon. 148. — If the Heir of the Diſſeiſor 
rakes Husband, and has Iſſue within Age, and dies, and the Diſſeiſee brings a Writ of Entry againſt 
the Tenant by the Curteſy, and he prays in Aid of the Heir within Age, he ſhall have his Age; for 


this is a Writ of Entry in the Poſt, being againſt Tenant by Curtely, 2 Inft. 257. 


(e) This extends 


to the Heir of the Heir; ſo that in this ſpecial Caſe a Writ of Entry in the Per and Cui is within the 


AQ. 2 Inft. 257-8. 


258. 


Writ. 2 [nft. 258. 


(F) Special Heir, as in Gavelkind, Borough Engliſh, c. within this AR. 2 nf. 


() By this Clauſe expreſs Proviſion is made in Caſe the Diſſeiſee dies before Purchaſe of oe 


Year and Day after his Death, within which Time continual Claim is to be made. 2 Int. 238. 


(i) 6 E. 1. 
cap. 2 


() Intended after the Death of the Diſſeiſor, and freſh Suit regularly is within a 


By the Statute of (i) Glocefter, cap. 2. Where an Infant is held from 


RE 8 . 2. 
0 T6 aw; ogg ig ug after the Death of his (&) Father, Couſin, Grandfa- 


only for Ex- 


r, Oc. ſo that he is drove to his Writ, and the Tenant pleads a 
ample; for © Feoffinent, -or other Matter, whereb 


ir extends to © the Inqueſt ſhall 'paſs as if of full Age.“ 
Mother, Bro- 


ther, Siſter, 


y the Juſtices award an Inqueſt, 


Uncle, Oc. after the Death of any of which a Mordanceftor lies. 2 Inft. 291 — But this 
Ad extends not to Actions Arceſiorel Droiturel, but giving the Infant a Trial during his Minority, it 


gave it in ſuch AN ions as he might not be forecloſed of his Right; but at his full Age might have 


Recourſe to a Writ of a higher Nature, and therefore it extends not to any Formedon, Dum non comps, 
Inſra Ætatem, Sur ci in vita, Fe. 2 Inft. 291. yet vide Bro. Age, 5. 


& Co. 3. b. 4. 4. 


2, Wyecre the Parol ſhall demur without any Plea pleaded. 


The general Rule herein is, that where a naked Right in Fee deſcends, 


Dyer 137. 4. of which the Anceſtor was once in Poſſeſſion, there in an Action An- 

ceſtore! brought by the Infant the Parol ſhall demur without Plea 
bur” the Parol ſhall not demur without Plea where the Anceſtor died 
ſeiſed, or where the Action is brought of the Seiſin or Poſſeſſion of the 


Infant. 
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Therefore in a Writ of Right, as Heir to his Anceſtor, (a) the Parol 6 Ce 5-b. — 
Mall demur without any Plea, becauſe this is an Action Auceſtorel 8 L 
Droiturel, and he lays the Eſplees in his Anceſtor. : pr the See- 


| tute of Glo- 
ceſter, cap. 2. 2 Inſt. 291. (a) Tho* the Battel may be deraigned by Champions. Dyer 137. pl. 23. 


So in a Formedon in Reverter the Parol ſtall demur without Tlea, be- 1 Rel. Ar. 
cauſe he claims as Heir in Fee-ſimple to the Reverſion, and not per f, 
Fyrmam. Doni, and therefore the Right of the Fee would Le bound. 


But on a Formedon in Deſcender and Remainder the Parol ſhall not 1 Rel. Ale. 
demur without Plea, (V) becauſe Voluntas Donatoris in Carta ſua mani- 159. 
feſte expreſſa de cætero obſeroctur, and being founded on what is exactly 8 
expreſſed in the Deeds, tho it be a Droiturel Action, yet it may be pro- (43 Becauſe 
ſecuted during Minority ; but if the Tenant plead in Bar a Warranty this is a Wri: 


and Aſſets, there the Parol ſhall demur, becauſe that concerns alſo all of Polloſhon, 


the other Inheritance of the Infant. Fry Abr, 
A7 — : 571 

In a Ser cui in Vita the Parol ſhall demur for the Nonage of the De- 1 %o. Al,. 
mandant, without any Plea pleaded. 137 


In a Writ of /arrautia Chart, brought by an Infant the Parole 1 Rel. Abr. 


; , 7 1 ANEW LS 
(c) ſhall not demur for his Nonage, tho' the Warranty was made to his (Otherwiſe 
Anceſtor. if the De- 


5 fendant denies the Decd. 1 Rot. Abr. 141. 
In Replevin againſt an Infant if he avows upon the Plaintiff, and 1 Rol. Abr. 
the Plaintiff ſhews forth the Releaſe of the Father of the Infant to hold 1“. 
by lefs Services, yet the Parol ſhall not demur. bs 
' Trelpaſs Vi E& Armis againſt an Infant who juſtifies, for a Rent aut 1 Rel. Air. 
hyjuſm di, as Heir to his Father, if the other ſhews forth a Deed made ““ 
by twe nc ſtor in Diſcharge, yet the Parol ſhall nor demur, but he 
ought to aniwer to the Deed immediately. | 


In ar of (4) Right of Ward the Parol ſhall no: demur for the 1 Rel. Abr. 


Nonage oi the Demandant, tho' this be a Writ of Right. 1 fa : 

| 2 Inſt. 112. 
(4) So in Fſcheat, Ceſſavit, Droit ſur Diſclaim er brought by an Infant, becauſe he hath the Seignory in 
Pollethon, in retpett of which he claims, and no Right to the Land was ever in the Anceſtor. 6 Co. 3. b. 
Dyer 137. fl. 25. | 


If an Infant aliens within Age, and dies within Age, and his Heir Dyer 104. 
brings a (e) Dum fuit infra Atatem, the Tenant may pray that the Parol J, 1%, 


may demur, and yet the Action did not deſcend, but the Right only; __w 
for the Father could not have this Action, becauſe he died within Age, by the S'a- 


ſaid in (F) Markal's Caſe, and ſeems to be intended without Plea tute of Ge 
pleaded. ceſter, cap. 2. 
; | + Irft. 291. 

(e) So in a Dam non fuit compos Ment. 6C0: &-:  ( f ) 6 Co. 4. b. 


If in a Scire Facias to execute a Fine, by which a Remainder was 1 4-4. 24 
limited to the Grandmother of the Plaintiff, whoſe Heir, Sc. the De- Sarg an 


fendant prays the Parol may demur, vet he ſhall anſwer over, becaufe Baran 
. - f . ay, ad- 
he does not plead the Deed of his Anceſtor. ; Si \ judged. 


* Da. 37. & C. 
adjudged; the rather, becauſe no Freehold is demanded by the Writ, bur an Execution of the Fine 
only. Kelw. 204. S. C. adjudged, upon the Reaſon in Dalſ. Moor 35-pl. 114. S. C. adjudged. Moor 16. 
p!. 59. ſeems io be the ſame Caſe adjudged, tho' the particular Eſtate was determined in the Life of 
the Demandant's Father; and ſaid, if the Defendant had pleaded the Deed of the Anceſtor, &vc. it 


ſhould have demurred. N. Bendl. 121. S. C. adjudged, 6 Co. 3. 4. S. C. cited. Dyer 138. pl. 27. like 
Point cited. x 


Vol. III. 1 3. Upon 


ö 
( 
\ 


44 
j 
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3- Upon what Plea pleaded Hall the Parol demur. 


6 Co. 3 b. In an Action of the Poſſeſſion of the Infant himſelf, the Parol ſhall 
Fog Abr. not demur upon any Plea pleaded. 85 
6 Co. 3. b. As in a Writ of Entry of a Diſſeiſin done to himſelf, brought by an 
1 Rl. Abr. Infant, if the Tenant pleads the Feoffment of the Father of the Deman. © 
ON dant, with Warranty to him, yet the Parol ſhall not demur, becauſe ® 

| this is brought of his own Poſſeſſion. a 
2 Inſt. 411. So in an Aſſiſe the Parol ſhall not demur for the Nonage of the De. 
8 Co. 59. mandant, tho' the Deed of his Anceſtor be pleaded in Bar, becauſe this 
5 Co. 4: b is brought of his own Poſſeſſion, and the Circumſtances ſhall be inquired 

in it. | 
1 Rol. Abr. In a Formedon in Deſcender if the Tenant pleads the Feoffment of the 
3 Anceſtor of the Demandant, with Warranty and (a) Aſſets, and the 
7 5 17 Demandant (b) denies the Deed, the Parol ſhall demur for the Nonage 
| collateral of the Demandant. | 


/ 


Warranty be 


pleaded in Bar of this Action. 1 Rel. Abr. 141. (b) But whether. without denying the Deed the 
Parol ſhall demur, quere; & vide 1 Kol. Abr. 141, 


1 Rol. Abr. 
141. 


1 Kol. Ahr. 
142. 


i Rel. Abr. 
142. 


1 Rol. .ibr. 
142 
(c) Bur 


In a Qrnare Impedit if a Feoffment of an Acre to which an Advowſan | 
is appendant, with Warranty of the Anceſtor of the Defendanr, is plead-. 
ed, with Aſſets from the ſame Anceſtor, tho' the Defendant within Age, 
yet the Parol ſhall not demur for the Miſchief of the Lapſe incurring in 
the mean time. 

In Actien Real if the Tenant pleads in Bar the Feoffment of the An- 
ceſtor of the Demandant, with Warranty to F. S. and his Aſſigns, whoſe | 
Aſſignee he is, and ſays, that Aﬀers deſcended to the Plaintiff; ro which 
the Demandant ſays, nothing deſcended ; in this Caſe the Parol hall 
demur, becauſe tho' the Feoffment and Warranty is not in Queſticn, 
but only the Aſſets, which the Infant may well try, yet if he takes this 
Iſſue, the Deed of the Anceſtor ſhall be held to be confeſſed by him. 

So for the ſame Reaſon if in a Firmedon in Deſcender the Tenant 
pleads a Feoffment by the Anceſtor of the Demandant to A. and h. 
the Father and Mother of the Tenant, and to the Heirs of the Father 
with Warranty, and that they are dead, and avers that Aſſets are de- 
ſcended to the Demandant within Age, tho' the Demandant fays, that 
B. the Mother of the Tenant, is yet living. 

In an (c) Aſſiſe (d) againſt an Infant if the Iſſue be, whether the Te- 
nant be a Baſtard or Mulier, which is to be tried by the Biſhop, by 


km 


CADE) ag which his Blood is to be bound perpetually, yet the Parol fhall not demur, 
2 . becauſe this is of his own Wrong, and there ſhall be no Delay in this 
medon in De- Writ. N f 
ſcender; for 
there if the Iſſue be, whether the Tenant be a Baſtard, the Parol ſhall demur. 1 Rt. Abr. 14: 
(4) But otherwiſe it is if the Iſſue be, whether the Demandant be a Baſtard. 1 No. Abr. 142. 


4. Foz the Nonage of what Perſon ſhall the Parol demur. | | 


1 Rol. Abr. The Parol ſhall not demur for the Nonage of the King, becauſe the 


142. 


1 Rol. Abr. 


142. 


1 Nol. Abr. 
142. 


Law always adjudges him of full Age. | 
In an Action brought by Baron and Feme for the Inheritance of the 
Feme, the Parol ſhall not demur for the Nonage of the Baron, becauſe 
in the Right of the Feme. 
In a Writ of Meſze brought by Baron and Feme in Right of the 


Feme, the Parol ſhall not demur for the Nonage of the Feme. f 
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In Detinue againſt an Executor upon A Delivery to the Teſtator, the Rel. Abr. 
Parol ſhall not demur for the Nonage of the Executor. * 

In Action of Debt brought againſt Baron and Feme, upon an Obliga- 
tion of the Anceſtor of the Feme, the Parol ſhall demur tor the Nonage 
1 quod reddat againſt Baron and Feme of Land that the 1 Nl. Ar. 
Feme had by Deſcent, the Farol ſhall demur for the Nonage of the = 
Feme, tho' the Baron be of full Age. 

A Feme received for Default of her Husband ſhall have her Age, tho' ! Rl. 4by 
the Baron was of full Age. 142 


5. Jn RKeſpect to what Eſtate 02 Intereſt ſhall the Parol 


demur. 
If an Infant be in by (a) Purchaſe, he ſhall not have his Age. Carter £8. 


I Rol. Abr. 


As if there be a Leaſe for Life, the Remainder to the right Heirs of! Hel. Abr. 
7. $. who is dead at the Time, bis Heir within Age, he ſhall not have 5. 


his Age when he comes in by Aid Prayer, for he hath it by Purchaſe. 


If an Infant hath an Eſtate in Poſſeſſion by Purchaſe ſufficient to an- 1 Rol. Ar. 


5 ſwer the Action, yet if he hath the Reſidue of the Eſtate by Deſcent, 3: 
& be hall not have his Age. 


As if the Father and Son and Heir purchaſe to them and the Heirs 1 Ret. Al. 


of the Father, and after the Father dies, and a real Action is brought 143. 


& againſt the Son, he ſhall not have his Age, altho' he hari the Remain- 
der in Fee by Deſcent. 


If Leſſee for Life (5) ſurrenders to an Infant who hath the Reverſion 1 Ro! Abby. 
by Deſcent, he ſhall not have his Age. 14% 


If the Father enfeoffs his Son and Heir in Fee (c) with Warranty, and ! Rel. Abr. 
dies, the Son ſhall have his Age, becauſe the Warranty is extinct, and !43 4. 


without Warranty; for he may ele@ to be in of the one Eſtate or of the other, 


and ſo in by Deſcent. 1 Rol. Abr. 144. 


If an Infant be enabled by Cuſtom to have and alien his Land at a 1 Ret. 4br, 
certain Time, as, at fifreen Years of Age, or when he can meaſure a 144. 
ard of Cloth, after this Time, and before his full Age of twenty-one, 

he ſhall have his Age; for the Cuſtom being to be conſtrued ſtrictly 

does not extend to this collateral Thing. | 

In a Formedon in Reverter if the Demandant makes himſelf Heir to the 1 Nel. 43, 
* Donor as Heir at Common Law, and the Tenant claims as younger Son, 143. 

as Heir to the Donor by the Cuſtom, and prays the Parol to demur for 


his Nonage, yet it ſhall not demur, becauſe they both claim to be Heir 


to the ſame Perſon. 


In a Nyper ob7it by the Aunt againſt the Niece, and a Demand of the 1 R Abr. 
Seiſin of the Father of the Aunt, who was the Grandfather of the 'Tenant, 143 


7 the Tenant who is in by Deſcent from her Mother ſhall not have her 4 825 


4 « = 34 "1 
gem IS DO a di 
1 


of Blood, where the common Anceſtor died laſt ſeiſed, as the Caſe it is prinei- 
muſt be intended. pally ro try 
1 * the Privit 

of Plyod, 
But 


ot 
be. 
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7 
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** 
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143 (a) If an Infant be in by Abatement, and not by Deſcent, he ſhall not have his Age. 1 Fol. 
Ale. 143. — But if the Heir of the Diſſeiſee enters, he ſhall have his Age. 1 Pol. Ar. 144. — So if the 
Terancy eſcheats to an Infant who is in by Deſcent in the Seignory, he ſhall have bis Age. Kelw. 105, 


; ; (h) tor guoad 
Strangers the Eſtate for Liſe hath Continuance. Co. Lis. 338. l. 


therefore in lieu thereof he ſhall be adjudged (4) in by Deſcent. 95 dls 
by his Father 


: : NE ele ) 1 Rol. Abr. 144. 
(4) So if Tenanr in Tail infeotts his Iſſue, and dies, the Iſſue ſhall have his Ape, for he is remitted, 


Age, becauſe they are one Heir, and of equal Condition as to Privity and faia, for 


n —— —_— * 
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1 Rol. Abr. 


143. 


1 Pol. A:. 
144. 


1 Rol. Abr. 
144 


1 Nol. Ar. 
144 


N. Bendl. 265. 
Naler and 
Lamb, ad- 
judged. 

1 Ard 21. 
S. C. ad- 
ja-iged. 
Carter SS. 
S. C. cited. 


I Rol Abr. 


144. 
(a) When 


Infancy and Age, 


But if Land deſcends to 4. and B. Coparceners, and they enter, and 
have Iſſue, and die ſeiſed, in a Nuper obzit by one of them againſt the 


other within Age, the Parol ſhall demur for the Nonage of the Tenant, 3 


becauſe their common Anceſtor did not die laſt ſeiſed. 

If a Deviſe be to the Heir in Tail, and if he dies, Sc. that another 
ſhall ſell it, the Deviſee ſhall not have his Age, becauſe he hath the 
Eſtate- Tail by Purchaſe. 6 

If a Gift be made to the Father for Life, the Remainder in Tail to 
the Son, the Remainder to the right Heir of the Father, and after the 
Father dies, and the Fee deſcends upon the Son within Age, yet he ſhal 
not have his Age, becauſe he hath the Eſtate-Tail by Purchaſe. 

So-if a Gift be made to the Father for Life, the Remainder to a 
Stranger in Tail, the Remainder to the Son in Tail, the Remainder to 
the right Heirs of the Father, and after the Stranger dies without Iſſue, 
and after the Father dies, and the Fee deſcends upon the Son within 
Age, yet he ſhall not have his Age, becauſe he hath the Tail by Pur. 
chaſe. 


If A. being 'Tenant in Tail enfeoffs B. to the Uſe of A. and his Wife 


for Life, and after to the Heirs of A. and A. dies, and the Wife grants 


her Eſtate to C. and his Heirs during the Life of the Wife, and C er tes, 
and dies, and the Lands deſcend to his Heir, againſt whom the Iſſue 
in Tail brings a Formedon, the Defendant ſhall not have his Age, becau% 
he is in only as an Occupant, and no Eſtate of Inheritance deſcended. 


6. Wh:re fo2 the Nonace of the Uouchee. 


If an Infant be (a) vouched and bound to. Warranty by the Deed of | 


his Anceſtor, the Parol ſhall demur for the Nonage of the Infant. 


for the Nonage of the Vouchee in a Writ of Entry ſur Diſſe;ſin, notwithſtanding the Statute of We} 


mir ftey I. cap. 


1 Rol. Abr. 
144. 


1 Rol. Abr. 
144 


1 Rol. Abr. 
144. 

&) But the 
Parol ought 
to have de— 


46. wide 2 Inſt. 257. Dyer 137. pl. 24. 


If two Coparceners in Gavelkind are vouched as one Heir, the Parc 


ſhall demur for the Nonage of the youngeſt, if he be ſeiſed; yet he 


vouched but for his Poſſeſſion. 


So if one Coparcener be vouched, and hath Aid of the other Copar- 
cencr who is within Age, the Parol ought to demur. 

If a Feme Tenant in Dower vouches the Heir of her Husband, and 
the Husband of the Heir, the Parol ſhall not demur for the Nonage © 


the (Y) Baron, his Wife being of full Age, becauſe the Baron is voucaed 
only for the Inheritance of the Feme. . 


murred, if both had been within Age, or the Feme only. 1 R.. Abr. 144 5. 


1 Nel. Abr. 
145. 


1 Rol. Abr. 


145 
Co. Lit. 244 
8 Co. 101. 


1 Rol. Abr. 
145. 


2 ſt. 455. 


If the youngeſt Son enter into the Inheritance deſcended, the Paro | ; 
ſhall not demur for his Nonage, if he be vouched as Heir within Age ! 


if the eldeſt Son be of full Age, who is Heir in Right, becauſe he car- 
not be Heir by Continuance. 


If a Baſtard be vouched within Age by reaſon of his Poſſeſſion, the Þ * 
Parol ſhall demur for his Nonage, becauſe he may be Heir by Continu- ! 


ance all his Life, withour Claim to the contrary. 


If an Infant be vouched by Leſſee for Life by reaſon of the Reverſion, Þ f 


which he hath by Deſcent, the Parol ſhall demur, altho' he hath n0' 
the Freehold by Deſcent. 

At Common Law if the Husband had aliened the Lands of his Wiſe, 
with Warranty, and died, and in a Cui in Vita by the Wife, or a 5 
cui in Vita by the Heir of the Wife, the Alienee had vouched the Het 
of the Husband within Age, the Parol ſhould have demurred till che full 
Age of the Vouchee. | 
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Jnfancy and Age. 161 


| he Statute of (a) Weſtm. 2. cap. 40. it is Enacted, That if (a) 13 E. 1, 
Fl 8 "hen the Right of his Wife, (J) the Suit of her or her . 49. But 


| ſince the 3: 
Heir, after the Death of her Husband, ſhall not be delayed by the Non- 7.8. 14d. 16. 
age of the Heir (c) that ought 5 warrant, 1 10 (4) (e) Purchaſor (by «hich 
l e of his Warrantor to have his Warranty. an Entry is 
ſhall (F) tarry till the Ag be Sun 7 3 3 
8 ir after an Alienation by her Husband) this AQ is of little Uſe. 2 Inft. 456. (0) Ex- 
—— A Gui 1 cui in Vita, which are the, proper Actions upon an Alienation by the Huſ- 
— i for if the Wife is Tenant in Tail, and the Baron aliens, and dies, and ſhe dies, her Iſſus 
cannot have a Sur cui in Vita, but a Formedon, in which the Purchaſor may vouch the Heir of the 
Baron, and for his Nonage the Parol ſhall demur. 2 Inſt. 455. (c) So that it extends only to the 
Heir of the Baron that aliencd. 2 Inſt. 455- (4) Intended only of Ipſe emptor, not his Heif. 2 Inſt. 456. 


So of the immediate Purchaſor, and not his Alienee, tho' he may vouch the Heir of the Baron as 


M . 2 Inf. 4 Co. 50. 4. — So intended only where the Purchaſor is Tenant in Deed, not 
8 = 4 Vouchce or Tenant by Receipt, and vouches the Heir, &., 2 Leon. 148 1 Co. 


15. 4. 4 Co. 50. a, (e) Of any Eſtate of Freehold. 2 Inſt. 456. () When he ſhall have a Re · ſum - 


mons. 2 Inſt. 456. (g) Whether in Law or Deed. 2 Inft. 456. 


7. Where fo2 the Nonage of the Prayce in Aid. 


If in (5) Action againſt Tenant by the Curteſy he prays (i) in Aid 1 Rol. Abr. 
of the Heir within Age, the Parol ſhall demur, 7g 10 


Error is brought againſt Tenant by the Curteſy, the Parol ſhall not demur for the Nonage of him 


in Reverſion, er 1 Rol. Rep. 251. ſaid by Houghton arguendo, quod Coke conceſſit, becauſe he is not Tenant. 
(i) Where for the Nonage of the Prayee in Aid and Tenant by Receipt in a Writ of Entry, notwith- 
ſtanding the Statute Weſtm. 1. cap. 46. vide 2 Inſt. 257. Dyer 137. pl. 24. 2 Leon. 148. 


If Leſſee for Life hath Aid of him in (&) Remainder within Age, 1 RI Ab, 


who is in by Deſcent, the Parol ſhall demur; /ecus if he were in by 45. 


I 
, 
Purchaſe. | ( 1 i 
Life hath Aid of him in Reverſion by Deſcent. 1 Rol. Abr. 145. 


If there be Leſſee for Life, the Remainder to the right Heirs of J. S. 1 Rol. Abr. 


who is dead, and after the right Heir dies, his Heir within Age, and 45. 


the Leſſee hath Aid of him, the Parol ought to demur, for he is in by 
Deſcent. 


So if J. S. at his Death hath two Daughters his Heirs, and after the 1 Rol. Abr. 
one dies, and her Part deſcends to her Daughter within Age, the Parol 45. 
ought to demur for her Nonage, tho* the Aunt is in by Purchaſe. | 

In an Annuity againſt a Perſon, if he hath Aid of the Ordinary and 1 Rol. 4br. 
Patron within Age, yet the Parol ſhall not demur for the Nonage of 43. 


the Patron ; for the Charge lies not upon the Patron, but upon the "A. 9s 


$$, . 
Parſon. —_ 


If two in Reverſion by Deſcent are received upon Default of the 1 Rot. Abr. 
Leſſee, and the one is within Age, the Parol ſhall demur. 145. 


If a Feme in by Deſcent be received for Default of her Husband, the 2 If. 342. 


Parol ſhall demur for her Nonage, tho? the () Statute be parata petenti © Viz 13 
reſpondere | ar Bebe Me 
p : : which vide 
explained 2 Inf. 341. 


In an Avowry for a Rent-charge reſerved upon a Purparty, if the 1 Rel. Aly. 
Plaintiff Leſſee for Life hath Aid of him in the Reverſion within Age, 143.6 


who is in by Deſcent in the Reverſion, yet the Parol ſhall not demur, 
becauſe the Land is not in Demand. | 


Vol, III. Tt 8. In 


Inkancy and Age. 


8. In what Cafes if the Parol demur againſt one, it bal 
againſt another. 3 


45 E.3. 23. If two are vouched, if the Parol demurs for the Nonage of one, it 

Rol Abr. 146. ſhall for the other alſo. 

1 Rol. Abr. If Aid is prayed of two Coparcenets, viz. the Aunt and the Niece, 

** and the Aunt hath the Remainder by Purchaſe, and the Niece is in 
within Age, and hath the Remainder by Deſcent, the Parol ſhall demir 
for both. 

1 Rol. Abr. So if Aid be prayed by one Coparcener of two other Coparceners, of 

—_ which one is within Age, and the other of full Age, the Parol ſhall de. 
mur for all. | 

If the Tenant vouch himſelf and J. S. as Heirs, and J. S. is within 
Age, the Parol ſhall demur for both. 


1 Rol. Abr. In a (a) Dum fuit inſra taten by two Coparceners of the Seiſin of 


5” FOX their Anceſtor, for the Nonage of one Demandant the whole Pard| 


Non romfos ought to demur. | 

Mentis by | : | | W | 
two Coparceners of a Seiſin of their Anceſtor the Parol ſhall demur for both, for the Nonage of 
one. 1 Rol. Abr. 146. 


1 Rol. Abr. 
146. 


1 Rel. Abr. In a Writ of Entry ſur Diſſeiſin by two Coparceners, of which one is 

147 within Age, qui non proſequitur upon the Summons, yet the Parol | 

hall demur againſt the other alſo. BENT: 

1 Rol. Abr. Tf a Writ of Error be brought againſt the Heir of the Recoverer 

147+ within Age, and a Scire Facias againſt the Tertenant, if the Parol de- 
murs for the Heir, yer it ſhall not demur as to the Tertenant ; for the 
Heir ſhall not be at any Prejudice if it is reverſed as to the Tertenant. 

1 Rel. Abr. If four enter into („) a Recognizance, and after one dies, his Heit 

147: 13. a, within Age, in a Seife Facias againſt the Heir and the reſt, the Paro 

87) Se where ſhall demur againſt all. 

Wa are a 

bound in a Statute, and one dies, his Heir being within Age. Hetl. 59. Lit. Rep. 72. 


* 


1 Rel. Abr. In a Scire Facias againſt the Tertenants to have Execution of Damages 

147. recovered againſt J. S. if the Parol demurs againſt one of the Tertenants 
for his Nonage, it ſhall demur againſt all. 

Co Lit. 164. 2. In a Scire Facias if two Coparceners are received upon the Default of 

3 Co. 13. 4. the Leflee, and the Parol demurs for the Nonagè of one of the Copar- 
ceners, it ſhall demur for both. 8 

Dyer 239 If in Debt upon an Obligation againſt B. and C. Sons and Heirs of 

. 30% the Obligor, and againſt D. the Daughter and Heir of A. who was 

ee ver. another of the Sons and Heirs of the Obligor in Gavelkind, Proceſs is 

Inger. f g 1 hg | 

N. Bendl 148. continued till the Uncles are outlawed, and the Niece waived, and after 

pl. 205 the Uncles are pardoned, and bring a Scire Facias againſt the Plaintiff, 

Meor 74 who thereupon declares againſt them ſimul cum the Niece, and the 


| un þ = 6 for Uncles plead their Niece is but of the Age of ſeven, unde non intendunt 


pl 22 ' quod durante Minori Atate ſua they ought to anſwer, Ec. yet the Parol 
5. C. ad- ſhall not demur; for the Niece is out of Court, and quoad her the Ori- 
judged. ginal is determined, and at her full Age no Re-ſummons could be ſued 


againſt her, but the Uncles only, becauſe ſhe never appeared in Court. 
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—— 


; what Cafes the Pemurrer of the Parol fo: Parte 
n ſhall be koz all. 


In a Writ of Error upon a Judgment for divers Things againſt an 47 V 4 
Infant upon a Recovery by his Anceſtor, if rhe Infant diſclaims for 1 Rol. Av. 
Part, by which the Judgment is to be reverſed for Error therein, yet“). 
for the Nonage of the Infant the Parol ſhall demur for the reſt, and this 
ſhall make the Parol to demur alſo for that in which the Infant hath 
diſclaimed, becauſe it is but one Record; and therefore if he hath his 
Age as to Part, he ſhall have it for the whole. | 

The ſame Law in an Action againſt an Infant if he acknowledges the 1 R. Ale. 
Action of the Demandant for Part, (a) yet if the Parol demurs for the „4%, 


: In a Pre- 
reſt, it ſhall demur for all. 2 quod 222 


| dit the Te- 
nant may confeſs the Adion for Part, and pray his Age for the reſt, Bro. Age 9. 


If an Infant brings a Writ of () Entry ſur Diſſeiſin to his Father, 1 Rol. Aly. 
and the Tenant pleads the Releaſe of the Father as to Part of the Land 85 5 
in Demand, by which the Parol is to demur for this, yet it ſhall not 9 2 
demur for the reſt. | D ſſeiſin in 

the Per Age is taken away by Nm. 2. cap 47, which vide 2 Inſt. 256. 


In an (c) Aſſiſe by three Coparceners, if the Tenant claims as Tenant 1 Rol. Alx. 
by the Curteſy of the whole, and prays in Aid of one of the Flaintiffs 5 4 
in Reverſion within Age, and hath Aid of him, by which the Parol de Nh pe 
ought to demur for the third Part that belongs to the Infant, and not cf an Aſfiſe 


for the reſt, yet becauſe the Aſſiſe ſhall not be taken by Parcels, it ſhall of Merdar- 


demur for the whole. 3 ceflor; for in 


| an Athie of 
| Novel Diſſeiſin even at Common Law the Parol ſhould not have demurred. 1 Rol. Abr. 141. 


10, Of the P2ayer of Age and Counterplea. 


The granting that the Parol ſhall demur in Judgment of Law is in 6 Cs. 5. 4. 
Favour of the Infant, therefore the Court ex Officio ought to grant it, 
tho? the Tenant will anſwer. 

Where Age is granted, or the Parol demurs, the Writ does not abate; 2 I,. 258. 
but the Plea is put without Day until full Age, at what Time there ſhall Na.. Ent. 
be a Re-ſummons. | | 95 30 

In a Formedon if the Tenant vouches 7. S. as Couſin and Heir of, Sc. Dyer 59.5748. 
and for his Nonage prays that the Parol may deniur, he ought-ro ſhew 
how he is Couſin. 


If in Dower the Tenant vouches one within Age, in Favour thereof 6 Ce. 5. 4 
he ought to ſhew a Deed. : 

If a Man hath Aid of an Infant, and of the King, becauſe the Infant 1 Rol Al, 
is in Ward to him, after a Procedendo the Parol ſhall not demur upon % 
Demand for the Nonage of the Ward; tho? this ought to have been Len | 
granted, if he had demanded it at the Time of the Aid Prayer; for N.Penit 118, 
the Procedendo commands the Juſtices to proceed, and he ought to have 7, 151. 
ſhewn this in Chancery to ſtay the Procedendo. | 

A Counterplea of Age is like an Eſtoppel, and therefore ought to be; B 144 
very plain and certain to every Intent. | 

If a Man ſays in an Action (in which Age lies) that his Anceſtor was 1 Ret Ar 
feiſed in Fee, and died ſeiſed, and this deſcended to him within Age, 4 


and 


164 Infancy and Age. 
(a) That he and prays his Age, (a) it is a good Counterplea (b) that his Anceſtor 


is a Baſtard, 1: 3 
hach an elder did not die ſeiſed. 


Brother, or that his Father was attainted, &c. x 65 139. pl. 26. 3 Bulſ. 144. vide, and the ſeveral 


Authorities there cited, 1 Rol. Rep. 325. and the Books there cited. CoS Fac: 393 (5) In a like Caſe 
the Demandant traverſes the Deſcent, and Day given the Tenant to adviſe what to do. Hob. 266, 


32 E. 3. 55- If an Infant upon Default of the 'Tenant prays to be received, becauſe 
ob 3g Abr. the Tenant is Tenant by the Curteſy after the Death of his Mother, 
835 the Reverſion to him by Deſcent as Heir to his Mother, and prays the 
Parol may demur, it is a good Counterplea of the Age, that the Land 
was given to the Mother and her firſt Husband in ſpecial Tail, and the 
Husband died without Iſſue, and ſhe took the Tenant for her ſecond 
| Husband, ſo the ſecond Husband in by Abatement. 
Ameotts ver. In a Writ of Error out of the Common Pleas the only Queſtion was, 
. * whether upon a Plea by the Defendant to have the Parol demur, Iſſue 
, 8 being joined by the Infant that ſued by his Guardian, and it being tried, 
Raym. 118: and found againſt the Infant, whether a peremptory Judgment ſhould | 
1 Keb. 869, be given againſt him, or only a ny ere Ouſter: It had been argued | 
* 4 8 and much laboured in C. B. that it ſhould be only a Reſpondeas Ouſter; 
aqqudageg. but after great Debate, they held the Law to be manifeſtly clear, that 
every dilatory Plea that receives its Trial by the Country ſhall be | 
peremptory, let it be of what Nature ſoever, tho' this Caſe was a Caſe | 
of as much Compaſſion as could be, and the Court would have ſhewn 
the Infant any lawful Favour; and of the ſame Opinion was the Coun 
of B. R. upon the Writ of Error. 


Inkozmations. 


(A) Of the Nature and ſeveral Kinds of Jnfozmatons, 
(B) Jn what Caſes they lie. ; 


(O) Jn what Manner they are to be laid. 


(D) Of filing an Jnfozmation, the Pzoceedings thereof, 
and the P2oviſions made herein by Statute, 


— "4 


2 — 1 


(A) Of the Nature and ſeveral Kinds of 
Inkoꝛmations. 


N Information may be defined an Accuſation or Complaint 
exhibited againſt a Perſon for ſome criminal Offence, eithet 
immediately againſt the King, or againſt a private Perſon, 
which, from its Enormity or dangerous Tendency, the. Public 
Good requires ſhould be reſtrained and puniſhed, and differs principe!! 
2 | 4 0 


* 


Hp Infoꝛmations. 165 


—— 


from an Indictment in this, that an Indictment is an Accuſation found 


by the Oath of twelve Men, whereas an Information is only the Allega- 

tion of the Officer who exhibits ir. 

This Difference between Informations and Indictments has made | 
46 (a) ſome Men conceive, that this kind of Proceeding was utterly unlaw- (a) Vide Sir 


© tul, as not being only contrary to the original Frame and Nature of our FAν Hin- 


7 Laws, but alſo contrary to (%) Magna Charta, and ſeveral other Sta- — 
tutes, which require that no Man ſhall be put to anſwer, Sc. but upon 5 Ad. 456. 


© Indictment or Preſentment. and 1 Show, 


5 | | | 106, &c.— 
And in 2 Hawk. P. C. it is ſaid to have been holden, that the King ſhall put no one to anſwer for a 


Wrong done principally to another, without an Inditment or Preſentment, but that he may do it for 
s Wrong done principally to himſelf; for which is cited Theol. b. 1. cap. 4. ſe#. 9, 10, c. Finch 336. 
= Fitz. Alion ſur le Caſe, &. — Allo from the Abuſes made of them they have been complained of as 
= unlawful, as particularly in the Reign of H 7. when by Force of a Statute made in the 11th Year of 
that Keign, which impowered Juſtices of Aſſiſe and Peace to proceed on all Penal Statutes by Infor- 
ma tion, they were made uſe of by Empſen and Dudley to the great Oppreſſion of the People: But this 


5 | Statute was repealed by 1 H. S. cap. 6. 2 Hal. Hiſt. cap. 20. (b) Cap. 29. and 5 E. 3. cap. 9. 25 E. 5. 
cab. 4- a8 E. 3. cap. 3. and 42 E 3. cap. 3. | | 


But tho”, as my Lord Hale obſerves, in all Criminal Caufes the moſt 2 Hal. Hip. 
regular and (ſafe Way, and moſt conſonant to the Statute of Magna P. © cap. 8. 
= Charta, Ec. is by Preſentment or Indictment of twelve ſworn Men, yet 

be admits that for Crimes (c) inferior to Capital ones the Proceedings (-) But no 
may be by Information; and this, from the (4) long and frequent Prac- Information 
© tice, is now certainly eſtabliſhed as Part of the Law of the Land; and T OY 
therefore at this Day the following kinds of Informations may be exhi- Crinererfor 
bited, wherever the Nature of the Offence deſerves ſuch a Proceeding. Miſpriſion 


J > WE of Treaſon. 
2 Hawk. P. C. 260. 2 Hal. Hiſt. P. C. cap. 20. (4) That Informations were at Common Law. 5 Med. 


$ 463. per Holt C. J. & totam Curiam, — Et vide 1 Show. 106, &c. 


L 1½, For an Offence principally and more immediately againſt the King 2 Hawk. P.C. 
an Information may be exhibired in the Name of the King's Attorney 2, S vids 


* General, and ſuch Information may be filed without any Application C_ 


| That no ſuch 
or Leave of the Court, and the Party ſhall be obliged to anſwer the Information _ 


= ſame; alſo the Statute 4& 5 V. 3. which requires a Recognizance for can be 
Payment of Coſts from Perſons exhibiting and proſecuting Informati brought on 


ions 
does not extend to Informations filed by the King's Attorney General 


and it is (e) ſaid that the Court will not 


a Penal Sta- 
{ » tute. 
quaſh ſuch Information on () 1Salk.372. 


Motion, but will oblige the Party to demur or plead thereto. 


* 24ly, On Application, and Leave of the Court, grounded on Motion 2 Hawk. P. C. 

and Affidavit of ſome Miſdemeanor, which, if true, doth from its evil 2 _ 

Tendency merit ſuch Proſecution, the Court allows of the filing of an 1 
Information in the Name of the Maſter of the Crown- Office; and of ſuch © MEN 


| kind of Informations there are numberleſs Precedenrs in the Crown- Office. 


3aly, Where by many Penal Statutes the Proſecution upon them is But for this 
by the Acts themſelves limited to be by Bill, Plaint, Information, or In- de Tit. 40% 


dictment, there, without doubt, the Proſecution may be by Information . ee 


Z Ati 
= 45 well as by any other of theſe Methods ; alſo of common Right ſuch Penal — 


an Information, or an Action in the Nature thereof, may be brought for tutes. 
Offences againſt Statutes, whether they be mentioned by ſuch Statutes 


or not, unleſs other Methods of Proceeding be particularly appointed, 
by which all others are impliedly excluded. 


4thly, Informations in Nature of (f) a Cu, Warranto may be, and fre- (I For the 
quently are, exhibited, with Leave of the Court, for uſurping Privileges, of Quo 


Franchiſes, &c. which in ſome Reſpects is ( g) a Civil Suir, as it is uſed 3 


ns | differs from 
an Information in Nature of a Quo Warranto, vide 2 Inſt. 282, 495. Latch 46. 1 Sid. 86. Old N. B. 107. 
Cro. Fac. 259, 260, 528. 3 Bulſ. 54. Cro. 


Car. 311. -— Of the Proceſs on ſuch Information, Carth. 503. 
1 Falk. 374 Comb. 19. — For the ey thereon, Palm. 1, 2. 2 Rol. Rep. 113. Cro. Fac. 260. 
i Salk. 374 4 Mod. 55, 58. Carth. 218. (g) And being a kind of Civil Proceeding, there ought to be 
no great Fine ſer on the Party. | 
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166 Inkoꝛmations. 
as a proper Means to try a Right, tho it puniſhes the Miſdemeanor, 
ſuch as the Uſurpation, DT | 


8 8 —__— : * 


* 


nm.. 


* 2 8 „ — 4 


— 


(B) In what Caſes an Jnfozmation will le, | 


2 Hawk. P.C. HEE we ſhall lay down what hath been collected by Serjeant 4 


260. and ſe- 
veral Autho- 


Hawkins, and is, as be fays, every Day's Pradtice, agreeable to | | 


ritics there numberleſs Precedents, viz. either in the Name of the King's Attorney 


cited, General, or of the Maſter of the Crown-Office, to exhibit Informations | 
_ for Batteries, Cheats, Seducing a hap Log or Woman from their 

Parents, in order to marry them againſt their Conſent, or for any other | 
(a) Skin. 47. wicked Purpoſe, (a) Spiriting away a Child to the Plantations, Reſcuing | 
S.P. Perſons from legal Arreſts, Perjuries, and Subornations thereof, Forge. | 
ries, Conſpiracies, (whether to accuſe an innocent Perſon, or to impo- | 
veriſh a certain Set of lawful Traders, Sc. or to procure a Verdict to be | 
unlawfully given, by cauſing Perſons bribed for that Purpoſe to be ſworn 
on a Tales,) and other ſuch like Crimes, done principally ro a private | 
Perſon, as well as for Offences done principally to the King; as for | 
Libels, ſeditious Words, Riots, falſe News, Extortions, Nuſances, (as | 


in not repairing Highways, or obſtructing them, or ſtopping a common 


River, c.) Contempts, as in departing from the Parliament without the 
King's Licence, diſobeying his Writs, uttering Money without his Au- 
thority, eſcaping from legal Impriſonment on a Proſecution for a Con- 


tempt, neglecting to keep Watch and Ward, abuſing the King's Com- Þ * 


miſſion to the Oppreſſion of the Subject, making a Return to a Manda- 
mus of Matters known to be falſe; and in general any other Offences 
againſt the Publick Good, or againſt the firſt and obvious Principles of 
Juſtice and common Honeſty. K 
Carth. 14, 15. An Information was exhibited againſt D. an Attorney of C. B. for jþ 
The King ſpeaking ſcandalous and reproachful Words of Sir John Kay, Knight of 
ver. Darby. the Shire for the County of York, and a Juſtice of Peace, c. concern- 
ing his ſaid Office of Juſtice of the Peace, and the exerciſing thereof; 
and upon Demurrer to this Information it was argued, that it would 
not lie for ſcandalous Words ſpoken only of a particular Perſon, becauſe 
he might have an Action on the Caſe to recompence him in Damages; 
tho* it was admitted, that ſuch a Proceeding might be warranted for 
Libels, or for diſperſing defamatory Letters, becauſe by ſuch Means 
the publick Peace might be diſturbed, and Diſcords fomented among 
Neighbours, which might at laſt be a publick Injury, but that there 
was no ſuch Miſchief in the prefent Caſe: On the other Side it was 
inſiſted, that this Information was founded on ſufficient Matter, ſe 
this Proſecution is not only as it reſpects the Perſon of Sir Jahn Ky, 
bur it relates to him as he is a publick Magiſtrate, and one who is ſub- 
ordinate to the Government, and therefore ſuch defamatory Words are 
a Reproach to the ſupreme Governor, by whom Magiſtrates are intruſt- 
ed, and from whom they derive their Authority, and it wilt not be 
denied but that Words reflecting on the publick Government are punifh- 
able at the Suit of the King by Information ; and for this Reaſon the 
Court held that an Information would lie, and thereupon gave Judgment 
againſt the Defendant, and fined him an hundred Marks. | 
Hit. 15&916 An Information was exhibited by the Attorney General for conſpiring 
Car. a. in B. R. to deſtroy the King's Revenue of the Exciſe; And whereas the King ) 


83 Indenture, &c. prolat', had farmed the Exciſe of London, Middleſex, and 


other Brew- 
ers of London, 1 Lev. 125. 1 Sid. 174. 1 Keb. 650. S. C. 


4 | Gouth- 


auth: 


1 
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Southwark to A. B. and C. rendering 11800 J per Ann. Monthly, Ge. 
that the Defendants, and others ignot”, Oc. illicite, fattioſe, & ſeditiofe 
conſultavernnt & conſpiraverunt ad deſtruena” & depauperaud Farmarios 


N Exciſe præ dict, Ec. and many other Facts were laid in the Information 


tending to the deſtroying the Exciſemen, depauperating them, deſtroy- 
ing the King's Revenue of Exciſe, pulling down the Exciſe-Houſe, 
raiſing a Tumult amongſt the poor People, Ec. But the Jury that were 
to try the Iſſue were unwilling to find this Matter, tho* expreſly proved, 
fearing it might be conſtrued no leſs than Treaſon, and ſo would only 
find that fuch and fuch of the as meer illicite, faclioſe, & ſeditioſe [+ 
aſſemblaverunt, E illicite, fadtioſe, & ſeditigſe conſultavernnt, & conſpiraverunt 
ad depauperand Tur marios Dom Regis Exci ſæ predid”, prout predict“ At- 
tornat” Gen Dom Regis, &c. & quoad totam aliam materiam in Informatione 
contentam find them Not guilty, and find F. S. Not guilty of the whole. 
It was moved in Arreſt of Judgment, that here is no Offence ar all 


found; for to conſpire to depauperate the King's Farmers is no Offence, 


for it may be done by lawful Means; and that they are laid to be the 
King's Farmers is but a Deſcription of their Perſons, not that it was at 
the King's Revenue of Exciſe the Conſpiracy ſtruck, and the aſſembla- 
verunt is not the Charge, for then it ought to have been laid riotoſe & 
rontoſe, but only leading to the Conſpiracy; for they muſt aſſemble 
before they can conſult and conſpire. It was anſwered by the King's 


Counſel, that the ilicite aſſemblaverunt is an Offence againſt the Law, 


and as properly and fully laid as could be; for riotoſe is where the Aſſem- 
bly is with Intent to commit a Riot, and +onto/e for a Rout ; but an 
Aſſembly may be illegal and puniſhable, and yet the Intention of that 
aſſembling may be good, as 21 H. 7. Bro. Tit. Riots 1. per Fineux; as 
if Men meet to prevent the Breach of the Peace between A. and B. 
A. going to Market, and B. threatening to beat him there, and to this 
Aſſembly no properer Epithet could be given than 7//icite ; but beſides, 
all manner of Combinations and Confederacies are unlawful without 
Reſpect to their End, 27 Af 44. Moor, Lord Gray's Caſe, and Cro. Ja. 
the Caſe of the Puritans petitioning ; but this Conſpiracy being to 
depauperate another Man, is unlawful in its End; and to anſwer the 
Objection that hath been made, it might be ſaid, that altho' the depau- 
perating of another Man may be by lawful Means, and the Conſequence 
of a lawful Act, yet that is becauſe it is not in the Intention of the 
Party, but it is Damnum abſque Injuria; but for a Number of Men to 
deſign and conſpire the depauperating of another, cannot cettainly be 
lawtul, for there the Damage to the third Party is their only Aim and 
End, and it is as well againſt the Law of Charity and common Society; 
and this might be ſaid, if there were nothing of the King's Farmers in the 
Caſe; but here the Inducement to the whole Charge in the Information 
is, that the Defendants, &c. machmantes defraudare & deprivare dium 
Dom” Regem de Redditu ſuo prediff, & predictos Farmarios, Ec. deftruere 
& depanperare, did ſo and fo; now this Inducement in the whole is appli- 
cable to every Branch of the Charge, and the Jury having found thoſe 
Charges as they are laid, ſcilicet, Modo & Forma prout, Ec. they have 


found conſequently that it was done by the Defendants, machinantes, Ec. 


which makes it in their Intention to ſtrike at the King's Revenue, as well 
as in Conſequence. It was alfo urged for the Defendants, that for a bare 
Conſpiracy, without any Act done in Proſecution of it, no Information 
would lie: But Curia cont. for tho' there muſt be ſome Fact to be as 
Evidence of the Conſpiracy, as 9 Co. Poulter's Caſe, yer it is the Con- 
ſpiracy that is the Crime, and that being found, it is enough. It was 
alſo urged by the King's Counſel, that the Modo & Forma pront in the 
Verdict extends to all the Charges of Fact that were done in Proſecution 
of this Conſpiracy, and the Acquittal d' tot” al materiam, &9c. extends 
to the diſtin& Charges of Facts that have no Relation to this Conſpiracy : 


But 
Sd ( 
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A. 


But Hindbain Juſtice ſaid, the Modo E Forma prout could by no means 
make the Verdict comprehend other Matter of Fact than was expreſly 
found. It was moved by the King's Counſel, that they might inform the 


Caſe of Machin and Tully was cited, where a Battery being found by Ni. 
Prius againſt them, the Court informed themſelves of the Heinouſneſ; 
of it by Affidavit, and thereupon vacated a Fine that was ſet in a Judge's 
Chamber, and ſet a high Fine upon the Defendants: But the Court 
refuſed it, ſaying, that were a Way to let in thoſe Matters of which the 
Jury has acquitted them, by ſuffering Affidavits to be made; but in 
Machin's Caſe the Jury found the Defendants guilty of the whole; and 
what needs Aggravation of this, which appears ſo foul as it is found? 
The Court after unanimouſly concurred, that Judgment ought to be 


given for the King, tho' as to the Offence found there was ſome Variety | 
of Opinion; Windham diſtinguiſhed betwixt a Confederacy and a Con- 
ſpiracy, that for a Conſpiracy there ought to be ſome Fact done in | 


Execution of it; ſo an Indictment cannot be maintained of a Man as a 
common Thief, or Champerter, or Foreſtaller, without laying ſome Fat 
of thoſe Offences ; and in this he grounded himſelf upon 29 45. but 


he held, 'that here the Defendants are found guilty of a Confederacy, | 


which is not a Word of Art, but may be expreſſed in other Terms, and 
ſuch an Offence will this Matter found amount unto; he held the Infor- 
mation as to the unlawful Aſſembly not good, becauſe they wanted Vi & 
Armis ; as to all the ſubſequent Facts, he held the Defendants acquitted; 
and as to the Intention of defrauding the King of the Rent, Cc. he held 
the Acquittal did extend, becauſe they were acquitted of the Facts to 
which that was to be applied ; but as to the Confederacy the Verdi 
has found enough, and tho? it were to a private End it were unlawful; 
but here it is more, and that which will aggravate it highly; for the 
Cuſtomers of the King are publick Perſons, as the King's Revenue is of 
a publick Concern, and it is ſet forth in the Information that theſe were 
Farmers of a very great Value; it is one Thing to beat a private Man, 
and another Thing to beat a publick Officer, or the King's Servant ; if 
a Man ſhould ſtrike the Sheriff, that has the Character of a publick Off- 
cer, it would be a high Offence. Twiſden held, that I; & Armis was not 
neceſſary, and that they are found guilty of an unlawful Aſſembly ; and 
in that my Lord Chief Juſtice concurred ; as alſo that the Intention of 
defrauding and depriving the King of his ſaid Rent is implicitly found 
within the Modo & Forma prout, Ec. for ſo ſhall the wmachinantes, Gc. be 
applied. Twiſden and Keeling concurred, that for a Conſpiracy alone, 
without any Proſecution, 8 lay ; and Twiſden ſaid, a Confede- 


racy is a farther Degree of a Conſpiracy ; and they all agreed, that the 


King's Revenue being concerned did highly aggravate the Offence; 
2 H. 4. J. and 8 H. 5. b. were cited, that for Maintenance of that a 
Monk ſhould be able to contract, and Probi Homines de Dale ſhould be 
a Corporation. Lord Chief Juſtice cited old Magna Charta, where there 
is a Statute againſt ſuch as ſhould undervalue Lands in the King's Hands. 
So Judgment was given for the King; but the ſettling of the Fine was 
reſpited, becauſe they would conſider as well Qualttatem Delinquentis as 
Quantitatem Delicti. In this Caſe were cited 3 E. 3. 19. 43 A pl. 38. 
Afterwards, the ſame Term, Starling was fined 300 Marks, and the reſt 


of the Brewers 100 Marks apiece, but with ſome Apology by the Court 
for the Smallneſs of the Fine. 


LEE (C) Jn 


Court of the Heinouſneſs of this Conſpiracy, and how it was proved to 8 
be upon Evidence to the Jury that tried it, to aggravate the Offence, 
and induce the Diſcretion of the Court to increaſe the Fine; and the © 
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LSrants the Information ; and ſometimes, upon ſpecial Circumſtances, will 


davit of ſome Miſdemeanor, which, if true, doth either for its Enormity 


or dangerous Tendency, or other ſuch like Circumſtances, ſeem proper 
for the moſt publick Proſecution ; and if the Perſon, on whom ſuch Rule 


is made, having been perſonally ſerved with it, do not at the Day given 


1 
* 


* 
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(C) In what Manner they are to be laid. 


EGULARLY the ſame Certainty that is required in an Indict- Vide Tic. 
ment is in like Manner required in an Information ; but it has been NN 
(a) held not to be neceſſary to repeat the Words dat Cur' hic intelligi & 2 1 
informari in the Beginning of every diſtinct Clauſe, if the Want of them : Hank P e. 
may be ſupplied by a natural and eaſy Conſtruction. 261. 


In an Information _ Roberts the Ferryman over the River Mercy, Carth. 226. 


= which parts Angleſea from Carnarconſhire in Hales, it was laid generally, 7“ Kine 


viz. that this was an antient Ferry Time out of Mind, and that 1 4. . Roberts. 
was the uſual Rate for the Paſſage of a Man and Horſe, 7 d. for 20 
Cattle, 24. for 20 Sheep, Sc. that Roberts being the common Ferry- 
man, between 7 Septembris Anno 2. and the Day of exhibiting this In- 
formation, injuſte, oppreſſive, & deceptive cepit & extorſit de diverſis Ligets 


= & Subditis Domini Regis ignotis to the Attorney General, paſſing that 


Way, diverſas Denariorum ſummas exceden antiquam Ratam & Pretium 


% pro Paſſagio & 7. ranſportatione ſuts & Averiorum ſuorum, videlicet, pro Pa- 


ſagio & Tranſportatione cujuſlibet Perſons cum Equo ſuo 2 d. & pro quibuſli- 
bet 20 Catallis 28. & ſic ſecund' Ratam predict“ pro majori vel minori 


numero Averiorum, Cc. The Defendant was found guilty, and it was 
moved in Arreſt of Judgment, that the Information was too general and 
uncertain, becauſe it did not alledge that any particular Perſon, or any 


certain Number of Cattle, were ferried over within the Time laid in the 


Information; neither did it mention any particular Perſon from whom 


the extorted Rates were taken, which it ought to do, that the ſingle 
Offence might certainly appear to the Court; and after great Delibera- 
tion, the whole Court was of that Opinion; and per Holt Ch. Tuſtice, in 
every ſuch Information a ſingle Offence ought to be laid and aſcertained, 
becauſe every Extortion from every particular Perſon is a ſeparate and 
diſtinct Offence ; and therefore they ought not to be accumulated under 
a general Charge, as it is done in this Caſe, becauſe each Offence requires 
a ſeparate and diſtinct Puniſhment, according to the Quantity of the 
Offence ; and it is not poſſible for the Court to proportion the Fine or 
other Puniſhment to it, unleſs it is ſingly and certainly laid. 
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(D) Of filing an Jnfozmation, the Pzoceed- 
ings thereon, and the Pꝛoviſions made here- 
in by Stature. 


T ſeems to be the eſtabliſhed Practice at this Day not to admit of the : Hauk P. 
ling of any Information (except thoſe exhibited in the Name of his 262. 


Vp Majeſty's Attorney General,) without firſt making a Rule on the Per- 
ſons complained of to ſhew Cauſe to the contrary ; which Rule is never 


* 
* 4 
: 


granted but upon Motion made in open Court, and grounded upon Affi- 


him for thar Purpoſe give the Court good Satisfaction by Affidavit that 


chere is no reaſonable Cauſe for the Proſecution, the Court generally 
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grant it againſt thoſe who cannot be perſonally ſerved with ſuch Rule, 
as if they purpoſely abſent themſelves, FA Y 
> Hawk, P.C. But if he ſhew-good Cauſe to the coritraty, as that he has been indiq. 
262-3 ed for the ſame Cauſe, and acquitted, or that the Intent is to try a Cixil 


Right which has not been yet determined, or that the Complaint iz 5 


trifling or vexatious, Sc. or where the Motion is for an Information in 
the Nature of a Qno Warranto, if he can ſhew that his Right hath been 
already determined on a Mandamus, or that it hath been acquieſced in 
many Years, or that it depends upon the Right of his Voters, which 
hath not been tried, or/that it doth not concern the Publick, but is 
. wholly of a private Nature, the Court will not grant the Information 
without ſome particular Circumſtances, the Judgment whereof lies in 
Diſcretion. ; 
As to the Proviſions made herein by Statute, by the 4&@ 5 NM 
cap. 18. reciting, that divers malicious and contentious Perſons had, more 
of late than Times paſt, procured to be exhibited and proſecuted Infor. | 
mations in their Majeſties Courts of King's Bench at Weſtminſter againſt 
Perſons in all the Counties of England, for Treſpaſſes, Batteries, and | 
other Miſdemeanors ; and after the Parties ſo informed againſt had 
appeared to ſuch Informations, and pleaded to Iſſue, the Informers had | 
very ſeldom proceeded any farther, whereby the Ferſons ſo informed 
againſt had been put to great Charges in their Defence; and altho' at the 
Trials of ſuch Informations Verdicts had been given for them, or a N 
proſequi entered againſt them, they had no Remedy for obtaining Coſts F 
againſt ſuch Informers; it is Enacted, © That after the firſt Day of 


© Eaſter Term in the Year 1693. the Clerk of the Crown in the ſaid + 


Court of King's Bench for the Time being ſhall not, without expreſs Þ 
© Order to be given by the ſaid Court in open Court, exhibit, receive, 
or file any Information for any of the Cauſes aforeſaid, or ifſue bu Þ 
any Proceſs thereupon, before he ſhall have taken or ſhall have deli- Þ 
vered to him a Recognizance from the Perſon or Perſons procuring Þ 
ſuch Information to be exbibited, with the Place of his, her, or their 
Abode, Title, or. Profeſfion, to be entered, to the Perſon or Perſons Þ 
againſt whom ſuch Information or Informations is or are to be exhi- 
bited, in the Penalty of twenty Pounds, that he, ſhe, or they vil 
effectually proſecute ſuch Informations or Information, and abide by) 
and obſerve ſuch Orders as the ſaid Court ſhall direct; which Recogni- Þ 
zance the ſaid Clerk of the Crown, and alſo every Juſtice of the Peace 
of any County, City, Franchiſe, or Town Corporate, ( where the 
Cauſe of any ſuch Information ſhall ariſe,) are by the ſaid Statute Þ 
impowered to take; after the taking thereof by the ſaid Clerk of the 
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* 
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© Clerk of the Crown ſhall make an Entry thereof upon Record, and 

© ſhall file a Memorandum thereof in ſome publick Place in his Office, 
© that all Perſons may refort thereunto without Fee: And in Caſe any Þ 

< Perſon or Perſons, againſt whom any Information or Informations for 

© the Cauſes aforeſaid, or any of them, ſhall be exhibited, ſhall appear Þ 

© thereunto, and plead to Iſſue, and that the Profecutor or Proſecutors 

Cc 

c 

c 

C 

> 

x 

C 

C 

C 
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proper Coſts and Charges within one whole Year next after Iſſue joined 
therein procure the ſame to be tried, or if upon ſuch Trial a Verdit 
paſs for the Defendant or Defendants, or in Caſe the ſame Informe! 
or Informers procure a Noli proſequi to be entered, then in any of the 
ſaid Caſes the ſaid Court of King's Bench is authoriſed to award to 
the faid Defendant or Defendants his, her, or their Coſts, unleſs the 
Judge, before whom ſuch Information ſhall be tried, ſhall at the Trial 
of ſuch Information in open Court certify upon Record, that there 
was reafonable Cauſe for exhibiting ſuch Information; and in Caſe tht 
© ſaid Informer or Informers ſhall not within three Months next after or 
BY 1 ; | al 


Crown, or the Receipt thereof from any Juſtice of the Peace, the ſaid Þ * 


of ſuch Information or Informations ſhall not at his and their on 


— — 
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« {aid Coſts taxed, and Demand made thereof, pay to the ſaid Defendant 
or Defendants the ſaid Coſts, then the {aid Defendant and Defendants 
c ſhall have the Benefit of the {aid Recognizance to compel them there. 
4 

< Provided, That nothing herein ſhall extend or be conſtrued to extend 
to any other Information than ſuch as ſhall be exhibited in the Name 
© of their Majeſties Coroner, or Attorney in the Court of King's Bench 
| © for the Time being, commonly called the Maſter of the Crown- 
Office.“ | 


In the Conſtruction hereof it hath been holden, 


1. That if Proceſs be iſſued on ſuch Information before ſuch Recog- 2 Hawk. P. C. 
nizance is given as the Statute directs, the ſame may be ſet aſide and 203. 
diſcharged on Motion. 

2. That this Statute extends to all Informations except thoſe exhibited Carth. 50. 
in the Name of his Majeſty's Attorney General, ſo that an Information hue 
in Nature of a Que Harranto, tho* a proper Remedy to try a Right, in of He w 1 
reſpect of which it may not in Strictneſs come within the Words Tre/- { Sale 376. 
paſſes, Ec. yet being alſo intended to puniſh a Miſdemeanor, and alio s. C. ad- 
as the Proceedings therein may be as vexatious as in any other, the ſame judged. 
is within the Purview of the Statute, which being a remedial Law, ſhall 
receive as large a Conſtruction as the Words will bear. 

3. That no Coſts can be had on this Statute on an Acquittal at a Trial 2 Hawk. P. C. 
at Bar, not only becauſe the Clauſe that gives Coſts, unleſs the Judge 263. 
certify a reaſonable Cauſe, ſeems only to have a View to Trials at Ni 
Prius, but alſo becauſe a Cauſe, which is of ſuch Conſequence as to be 
thought proper for a Trial at Bar, cannot well be thought within the 
Purview of the Statute, which. was chiefly deſigned againſt trifling and 
vexatious Proſecutions. 

4. That if there be ſeveral Defendants, and ſome of them acquitted, 
and others convicted, none of them can have Coſts. : 

5. That wherever a Defendant's Caſe is ſuch as authorizes the Court 2 Can. Ca. 
to award him his Coſts, he has a Right to them ex Debito Juſtitiæ; for 191. 
| it ſeems a general Rule, that where Judges are impowered by Statute <>" P. C. 

ey > todo a Matter of Juſtice, they ought to do it of Courſe. ik 


I Salk. 194. 
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de by By the 9 Anz, cap. 20. it is Enacted, That in Cafe any Perſon 
1 or Perſons ſhall uſurp, intrude into, or unlawfully hold and execute 
05 the Office or Franchiſe of Mayor, Bailiff, Portreeve, or other Office 


within a City, Town Corporate, Borough, or Place in England or 
IV ales, it ſhall and may be lawful to and for the proper Officer of the 
Court of Queen's Bench, the Court of Seſſions of Counties Palatine, 
or the Court of Grand Seſſions in Tales, with the Leave of the ſaid 
Courts reſpectively, to exhibit one or more Information or Informa- 
tions in the Nature of a Quo Marranto, at the Relation of any Perſon 
or Perſons defiring to ſue or profecute the ſame, and who ſhall be 
mentioned in ſuch Information or Informations to be the Relator or 
Relators againſt ſuch Perſon or Perfons ſo ufurping, intruding into, or 
unlawfully holding and executing-any of the ſaid Offices or Franchiſes, 
and to proceed therein in ſuch Manner as is uſual in Caſes of Informa- 
tions in the Nature of a Qno Warranto ; and if it ſhall appear to the ſaid 
reſpective Courts, that the ſeveral Rights of divers Perſons to the ſaid 
Offices or Franchiſes may properly be determined on one Information, 
it ſhall and may be lawfal for the ſaid reſpective Courts to give Leave 
to exhibit one ſuch Information againſt ſeveral Perſons, in order to 
try their reſpective Rights to ſuch Offices or Franchiſes ; and ſuch 
Perſon or Perfons, againſt which ſuch Information or Informations in 
Nature of a Wo Farranto ſhall be ſued or proſecuted, ſhall appear 
and plead, as of the ſame Term or Seſſions in which the ſaid Infor- 
mation or Informations ſhall be filed, unleſs the Court where ſuck 
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Information ſhall be filed ſhall give further Time to ſuch Perſon or 
Perſons, againſt whom ſuch Information ſhall be exhibired, to plead , 
and ſuch Perſon or Perſons, who ſhall ſue or proſecute ſuch Information 
or Informations in the Nature of a $%o Warranto, ſhall proceed there. 
upon with the moſt convenient Speed that may be. 

And it is further Enacted, That in Caſe any Perſon or Perſons, 
againſt whom any Information or Informations in the Nature of a gy 
WWarranto ſhall in any of the ſaid Caſes be exhibited in any of the ſaid 
Courts, ſhall be ſound or adjudged guilty of an Uſurpation or Intruſion 
into, or unlawfully holding and executing of the ſaid Offices or Fran. 
chiſes, it ſhall and may be lawful to and for the ſaid Courts reſpective. 
ly, as well to give Judgment of Ouſter againſt ſuch Perſon or Perſons 
of and from any of the ſaid Offices or Franchiſes, as to fine ſuch Perſon 
or Perſons reſpectively for his or their uſurping, Ec. and alſo to give 
Judgment that the Relator or Relators in ſuch Information named 
ſhall recover his or their Coſts of ſuch Proſecution ; and if Judgment 
ſhall be given for the Defendant or Defendants in ſuch Information, he 
or they, for whom ſuch Judgment ſhall be given, ſhall recover his or 
their Coſts therein expended againſt ſuch Relator or Relators ; ſuch 
Coſts to be levied by Capias ad Satisfatiendum, Fieri Facias, or Elegit. 
© And it is further Enacted, That the Statute for the Amendment of 
the Law, and all the Statures of Jeofails, ſhall be extended to Infor- 


mations in Nature of a Quo Warranto, and Proceedings thereon, for any 
the Matters in the ſaid Act mentioned.“ 
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Jnjunction, 


(A) The ſeveral Kinds of Injunctions, and when to 
be granted. 


(B) What ſhall be a Bꝛeach thereof, and how puniſhed. 
(O) How diſſolved. * 


— ꝛñ — 


— 


(A) Of the ſeveral Kinds of Jnjunctions, and 
| When to be granted. 


| N Injunction is a Probibitory Writ, reſtraining a Perſon from 
' (a) committing or doing a Thing, which appears to be againſt 
ſtay Reſtitu- Eduit d Conſci | | | 

rion upon an quity an onicience. 


Indi ment of forcible Entry. Moor 820. pl. 1108, — Injundtion to ſtay an Inter loper's Trading to the 

* Indies, till the Validity of the Eaft India Company's Patent had been determined. 1 Vern. 127. 
2 Chan. Ca. 165. — An Injun&ion to ſtay an Adion at Law for Money loſt at Gaming, tho” all the 
Circumſtances of Fraud were denied by the Anſwer. 1 Vern. 489. 2 Vern. 751. — An Injunction denicd 


ro enjoin « Perſon from oyer-ſtocking a Common, where he had granted Common in his Down to J. 5, 
for 100 Sheep. 2 Vern. 116. | | 


(a) An In- 


I | x | InjunRions 
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Sec. from committing Waſte, the Court held, that ſhe being a Jointreſs within the 11 7/ 
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Injunctions iſſue out of the Courts of Equity in ſcveral Inſtances; the 
moſt uſual Injunction is, to (a) ſtay Proceedings at Law; as C) it one (% Thar the 
Alan brings an Action at Law againſt another, and a Bill is brought to Court ot 
be relieved either againſt a Penaity, or to ſtay Proceedings at Law, on Chancery 


3 » : | would not 
ſome equitable Circumſtances, of which the Party cannot have the ang an In- 
Benefit at Law; in tuch Caſe the Plaintiff in Equity may move for an junction in 


Injunction cither upon an Attachment, or praying a Dedimms, or praying Eten 
a further Time to anſwcr ; tor it being ſuggeſted in the Bill, that the * . nh 

. — . . 8 ; . . CC „ XAIn i- 
Suit is againſt Conſcience, if the Pefendant be in Contempt for not 


. 3 2 54 tion in B. . 
anſwering, or pray Time to anſwer, it is contrary to Conſcience to and chat if. 


proceed at Law in the mean time; and therefore an In junction is granted they «1d, the 
of Courſe; but this Injunction only ſtays Execution touching the Matters 3 2 

. P 4 R : * ; * ? : g 0 
in Queſtion, and there is always a Clauſe giving Liberty to call for a 


: f : : break it, and 
Plea to proceed to Trial, for Want of it, to obtain Judgment; but Exe- protect auy 


cution is ſtaid till An{wer or farther Order. that would 

| proceed m 
Contempt of it, 6 Aged. 16. per Holt C. J. — But where 4. having obtained Judgment in Fj*-UQtment in 
B. R. againſt B. and had Execution awarded, but the Under Sheritt refuted ro execute it; where- 
upon by Rule of that Court he was ordered to attend, ahd for not attending an Attachment was 
awarded againſt him; and B. after all this Proceeding having, on his Bill exhibired in Chancery, 
obtained an Injunction, it was moved in Chancery, that this InjunRion might not extend to {tay Pro- 
ceedings againtt the Under-Sheriff for his Contempt to the Court of B. R. for that he was prole- 
cured for a Contempt at the King's Suit, ard it was unnatural for the King by his InjunQion to fla 
his own Suit in another Court, the Ottence being committed before the Bill exhibited ; but the Mo- 
tion was denied. 1 Vern. 25. (6) So tho' the Court will not proceed againſt a Member that has Privi- 
lege of Parliament; yet if a Parliament Man ſues at Law, and a Bill is brought in Chancery to by 


relieved againſt that Action, the Court will make an Order to ſtay Proceedings at Law till Anſwer oz 
further Order. 1 Vern. 329, 


— 


Where Tenant for (c) Life is committing Waſte in cutting down Ha. d. 96. 
young Timber, or (4) bre:king up or ploughing antient Meadow or ! Fan. 23: 


; A 5 4 
Paſture, or doing other Waſte, the Tenant in Tail ſhall have an In- ee 


junction upon a Certificate of filing of the Bill, and ſhewing an Affidavit ſtay a Join- 


of Waſte committed, ard this till Anſwer and further Order; for Tim- trets Tenanr 
ber once cut down cannot be ſet np again. in Tail, after 
12 Poſhbility, 


e a | . 7. ought to 
be reſtrained, being Part of the Inheritance, which by the Statute ſhe is reſtrained from aliening, Ahr. 


Eg. 221. Cock and Winford. — So where A. being Tenant: for Life, Remainder to B. for Life, Remainder 
to the firſt and other Sons of B. in Tail Male, Remainder to B. in Tail, and B. (before the Birth of 
any Son) brought a Bill againſt A. ro ſtay Waſte, on Demurrer to this Bill, becauſe the, Plaintiff had no 
Right to the Trees, and none that had the Inheritance was Party; yet the Demurrer was over ruled, 
becauſe Waſte is to the Damage of the Publick, and B. is to take Care of the Inheritance for his 
Children, if he has any, and has a particular Intereſt himſelf, in Caſe he comes ro the Eftate. Abr. 
Eq. 400. Dayrell and Champneſs. — But where a Jointreſs who had a Covenant that her Joinrure ſhould 
be of ſuch a yearly Value, which tell ſhort, tho' her Eſtate was not without Impeachment of Waſte, 
yet the Court would not prohibit her committing Waſte ſo far as to make up the Defect of her Joinrurs. 
Abr. Eq. 400. (d) But where the Plaintiff let a Farm to the Defendant at an annual Rem, and 
Part of it being Paſture Land, rhe Defendant covenanted, amongſt other Things, not to break up or 
plow any Part of it, and that if he did plow any Part of it, he would pay ar the Rate of 20 5. /er © 
Am. for every Acre; and on Motion for an Injundtion to ſtay Waſte in plowing, er Cur. the Parties 
themſelves have here agreed the Damage, and have ſer a Price for plowing, and therefore will not 
grant any Injunttion, and declared, if the Defendant was Plainriff againſt paying 26 5 per Acre for 
plowing, they would not relieve him. 2 Vern. 119. Woodivard and Gyles: 


So if a Man be Tenant for Life without Impeachment of Waſte, with Vids Lorch 
Remainder to his firſt and every Son in Tail, tho' by Virtue of that xo ant 
. . * : * . on 2 ” 

Clauſe without Impeachment of Il aße, he may fell Timber, and alter any 22% 78. 


Rooms of the Houſe at his Pleaſure; yet if he ſhould pull down the e 


Houſe, or any Part of the Buildings thereunto belonging, Equity would Preced. Chan. 
enjoin him; but not if he pull down to rebuild ; for tho' the Clauſe 8 
8 ” . — . C ne 
without Impeachment of Maſte gives an (e) ablolute Property in the oply injoined 


f SEN chmmitting 
Waſte, but deereed to put the Houſe, &c. in the Tame Repair it was before, (e) In 1 Vern. 23. it is 


ſaid, that the Eftate being without Impeachment of Waſte, no Prohibition or Injunction is to be 
granted, — But by Preced Chan. 454 ſuch a Clauſe docs not give Leave to fell and cur down the Trees 
which were for the Ornament or Shelter of a Houſe, much leis ro deſtroy or demoliſh the Houſc, 


Nel i. Y y Timber, 


—  A—_—_— _—_— 


2 Show. 260. 
1 Vern. 120, 


*= 


Preced. Chan. 
Lord Bath 
ver. Sherwin. 
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Timber, that he may do therewith what he will, yet he is but Tenant 


for Life of the Lands and Houſes ; and therefore if he pulls them donn 


in order to vex a Son that has diſobliged him, he acts with an ill Con. 2 


ſcience, and ought to be reſtrained in Equity. 


Alſo it is every Day's Practice to grant an Injunction for building on 


another Man's Ground, and ſuch Injunction ſhall go to ſtay that ney 
Building till Anſwer and further Order; and ſo in the Caſe of ſtopping 
up antient Lights. | 

So Injunctions have frequently been granted to ſtay the printing and 
ſelling Almatiacks, Bibles, and other Books, in Bchalf of Patentees and 
Owners of ſuch Books; but the Patent under Seal is ever produced in 
open Court. c 

There is alſo an Injunction granted to ſtay Trial at Law; this is never 
granted but upon Notice; as where one files his Bill, and it appears to 
the Court that the Plaintiff's Equity muſt ariſe out of the Dcfendant' 
Anſwer, in this Caſe the Court will, and often does, grant an Injunction, 
and that the ſame may extend to ſtay Trial. 

There is an Injunction called a perpetual Injunction, for quieting a 
Man in the Poſſeſſion of his Eſtate; this is generally either upon a plain 
equitable Title, or where one, two, or more Verdicts have gone againſt a | 
Man; this Injunction is to quiet the Plaintiff and his Heirs for ever, 
and all claiming by, from, or under him ; and this is very often granted, Þ 
and in many Inſtances the Juſtice of the Court calls for it. 

Alſo it has been attempted in Chancery, after three or four Ejed. 
ments, by a Bill of Peace to eſtabliſh the prevailing Party's Title; but 
this has been conſtantly denied, where the Title was meerly at Lau; 
and my Lord Civper's Reaſons herein were, that it would be too great 
Arrogance in him to alter the Courſe of the Law; for that every Termot 
may have an Ejectment, and every new Ejectment ſuppoſes a new De- 
miſe, and the Coſts in Ejectment are a Recompence for the "Trouble 
and Charges to which the Poſſeſſor is put; but where the Suit begins in 
Chancery for Relief touching pretended Incymbrances on the Title ot 
Lands, and the Court has ordered the Plaintiff to purſue an Ejectmert 
at Law, there after one or two Ejectments tried, and the Right ſettle 
to the Satisfaction of the Court, the Court hath ordered a perpetual 
Injunction againſt the Defendant, becauſe there the Suit is firſt attached 
in that Court, and never began at Law ; and ſuch precedent Incum- 
brances appearing to be fraudulent and inequitable againſt the Poſſeſſot, 
it is within the Compaſs of the Court to relieve againſt it. 

A Truſtee having contracted to fell an Eſtate to one Perſon, and the 
Ceſtui que Truſt having actually ſold it to another, who moved for an 
Injunction to quiet him in the Poſſeſſion, being diſturbed by the Truſtee, 


it was held by my Lord Keeper, that an Injunction for quieting the 


1 Vern. 156. 
Lady Poines's 
Calc, 

1 Vern. 22, 
308. 

Show. P. C. 
17. 


(a) As where 
ſeveral Te- 
nants of a 


Poſſeſſion is only grantable where the Plaintiff has been in Poſſeſſion for 
the Space of three Years before the Bill exhibited, upon a Title ye 
undetermined, or in Caſe the Cauſe hath been heard, and Judgment 
paſſed upon the Merits of the Cauſe by the Court. 

There is an Injunction to prevent Multiplicity of Suits ; as where 
many Suits are depending, and are likely to happen, from one and the 
fame Thing, the Court will here interpoſe, and grant an Injunction; 
they will direct a proper Iſſue to try the whole, and all the reſt ſhall be 
bound by the Verdict, or elſe there might be twenty Actions, and a5 
many Verdicts, where one (a) proper Direction or Iſſue ends the whole, 
and it is only directing one Iſſue to prevent many more. 


Manor claim the Profits of a Fair. 1 Vern. 266. — So to ſettle the Boundaries of Lands. Pre 


Chan. 261. 


1 Vern. 269. 


If a Perſon is ſued at Law for irregularly ſerving the Proceſs of the 


Court of Chancery, it is ſaid that an Injunction will be granted to fi) 
| 2 | . 


the 
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It 3 | the Proceedings at Law ; for the Irregularity is only puniſhable in that | 
9 Court. | | | 
* here two Courts have a concurrent Juriſdiction of the ſame Thing, 


that Court ſhall retain the Cauſe which is firſt poſſeſſed of it; as between 


on i S the Exchequer and Chancery, the County. Palatines and Chancery ; but 

„ if Legacies are given to Infant Children by a Stranger, and their Father 

ng 1 being appointed their Guardian by the Spiritual Court, ſues the Execu— | 
tor there for Recovery of them, (a) Chancery will grant an Injunction (4) That 

nd againſt his proceeding in that Court; becauſe the Spiritual Court cannot 8 * 

nd order the Legacies to be put out at Intereſt for the Childrens Benefit, Injung ion ro 

in as the Chancery may do, tho' they may compel the Father to give good tay Procecd- 
XZ Security with two Surcties ; ſo where a Husband ſues in the Spiritual ing« in the 

ver © Court for a Legacy given his Wife, an Injunction will be awarded, 2 

5 to becauſe that Court cannot compel him to make an adequate Settlement p,,.e4. Chan. 

nts FE or Proviſion for his Wife ; but if the Executor be ordered by ſuch a 28). 

on, © Time to bring in the Money, which he neglects to do, no Injunction 
ill be granted, becauſe the Bill might have been brought only for 

ga Delay, and the Executor might at any Time he pleaſed diſmiſs his 

lain EE own Bill. | 8 

itz FE There are other Injunctions which are never denied; as in an Eject— 

ver,, ment, where the Party agrees to give Judgment in Ejectment to prevent 

ned. Trial, to give a Releaſe of Errors, and to conſent not to bring a Writ 


of Error, and to this it is ſometimes added to deliver Poſſeſſion, as the 
Court upon hearing ſhall direct; this forwards the Defendant at Law, 
and he could have no more if he were to proceed to 'Trial. 

Where a Mortgagee brought a Bill to forecloſe, and pending the Suit 2 Very. ger. 
an Advowſon appendant to the mortgaged Manor became void, and the 
Mortgagee being hindered from preſenting, brought his Share Impedit, 
and the Court granted an Injunction, () tho* he had no Bill filed. () An In- 

uncrion 

never to be granted before Bill filed. 4 Inſt. 92. 1 Vern. 156. . P. ſaid. 
| Where a Cauſe abated by the Death of the Lady Gerard, and the Abr. Ez. 285. 
Defendant was her Executor, who being ſerved with a Copy of the Bill Puke Ham: 
of Revivor, and my Lord Keeper's Letter, would not appear, being in Ta. dil 
Privilege; and upon Motion an Injunction was granted, tho' the Cauſe : 
was not revived; and the Caſe of Armſtrong and Fack/on was cited, 
where before a Demurrer determined the Plaintiff had an Injunction 
on Motion. 

So where the Lord I Harton had an Injunction to quiet him in the 43 Eq. 285: 
Poſſeſſion of the Mines in Queſtion, and upon hearing of the Cauſe an Robinſon and 
Ifſue was directed to try, whether the Mines in Queſtion were within the Lord barten. 
Plaintiff's or Defendant's Manor; the Ifſue was tried at Bar, and found 
for the Plaintiff, then the Plaintiff died, and a Bill of Revivor was 
brought, and before the 'Time he anſwering was out, or the Cauſe 
revived, the Plaintiff moved for an Injunction to ſtay the Lord ¶Varton's 
working the Mines, having Affidavit that ſince the Verdict againſt him 
he had trebled the Number of Workmen, and between that and Can— 
dlemas would work out the Mines; and an Injunction was granted, tho? 
the Cauſe was not revived. 


(B) What 


. [La 
W 


Injunttion. 


(B) That ſhall be a Bꝛeach thereof, and how 
puniched. 


Lane 95 F there be a Suit in Equity concerning Title to a Cloſe, and there. 
Bun Calc, I upon an Order is made, that the Defendant ſhall ſuffer the Plaintiff to 
enjoy the Cloſe till, Sc. and notwithſtanding the Defendant upon a 
Title of Common puts in his Cattle, this is no Breach of the Injunction ; 
for the Common was not in Queſtion by the Bill. 
1 Salk, 322. A. obtained Judgment againſt B. but was hung up from taking out 
Booth and Execution for a Year and a Day by Injunction out of Chancery, and 
_— 1 8g, the Queſtion was, whether he could after take out Execution without a 
S. C. in B. R. Soire Facias , and it was held, that he could not: 1½, Becauſe the Com- 
(a) That a mon Law Court cannot take (a) Notice of Chancery Injunctions. adh, 
Common Becauſe it had been no ()) Breach of the Injunction to have taken out 


rt 5 D 1 | = 
_ 2 a Writ of Execution; and to have continued it by Vicecomes non miſt 


large the Breve. ; 
Term in E- 


je&ment where the Plaintiff has been hnng up by an IajunQion out of Chancery. 1 Salk. 257 
(b) That a Perſon may enter ſo as to intitle himſelf to an Action for Recovery of the meine Profits, 
notwithſtanding an InjunQion. 2 "0 . 


1 Vern. 2. Where a Defendant having taken out Execution in Breach of an 
% ver. Injunction of the Court of Chancery, and ſome of the Bailiffs who 
5 ſerved the Execution having, as was alledged, found out a Place in a 
Wall in the Plaintiff's Houſe, that was made up again with Bricks, 
wherein was hid 150 . and having taken away the Money, and done 
great Spoil to the Plaintiff's Goods, it was ordered by the Lord Chan- 
cellor, that the Defendant ſhould make good this Money to the Plaintif, 
and thould ſatisfy all other Damage which the Plaintiff would ſwear he 
had ſuſtained ; and this Order was confirmed by the ſucceeding Lord 
Keeper; tho? it was objected, that the Order was unreaſonable, in making 
the Plaintiff Judge of his own Damage, that the Defendant ame into 
Poſſeſſion by Courſe of Law, and the Bailiffs were legal Officers, who, 
if they did any thing amiſs, the Party ought to take his Remedy at Law 
againſt them, and the Defendant ought not to be anſwerable for their 
Miſdemeanors ; but the Lord Keeper held the Order to be juſt, and he 
thought it an idle Practice in the Court to put a Thief to his Oath to 
accuſe himſelf; for he that has ſtolen will not ſtick to forſwear it; and 
therefore in Odinm Spoliatoris the Oath of the Party injured ſhould be a 
good Charge upon him that has done the Wrong. 

As concerning the Breach of Injunctions, it hath been of late practiſed 
to commit the Party on Afﬀidavit of the Breach, and perſonal Notice 
given to him, but never on Notice to his Clerk; whereas by the antient 
Rule where a Man is guilty of the Breach of an Injunction, upon an 
Affidavit made thereof, the Plaintiff's Clerk in Court iſſues out an 
Attachment againſt him of Courſe, he is arreſted thereon, gives Bail to 
the Sheriff, enters his Appearance with the Regiſter; ſo the Court has 
hold of him; the Plaintiff files Interrogatories in the Examiner's Office 
to examine him; the Interrogatories are Verbatim according to the Aff- 
davit; and if the Party does neglect to attend and be examined, it is 4 
Motion of Courſe to examine him in four Days, or ſtand committed; if 
he confeſſes the Contempt, he muſt ſubmit, own his Fault, beg Pardon, 
and pay Coſts; but if he denies it by his Examination, the Plaint 
deſcends to prove it upon him; then the Plaintiff moves to refer it to 1 
Maſter, to ſee whether the Party is guilty of the Contempt laid to his 


Charge, or not; here again he hath Liberty to be heard, and may except 
2 to 


177 


Injunctton. 
3 Kee Report, and bring it on for the Judgment of the Court; and if 
te Court is of Opinion that he is guilty of the Contempt, he muſt ſtand 
b committed, and pay the Coſts; but if the Court is of a contrary Opinion, 
= as it ſometimes happens) he is acquitted, with Coſts, 


to 4 

„ (C) How diſſolved. 

ue = HE Methods of diſſolving Injunctions are various; when the An- 
ind T {wer comes in, and the Party hath cleared his Contempt by paying 
t a the Coſts of the Attachment, (if there is one,) he obtains an Order to 
m- aiſſolve Ni, and ſerves it on the Plaintiff's Clerk in Court; this Order 
ah, takes Notice of the Defendant's having fully anſwered the Bill, and 
out thereby denied the whole Equity thereof, and being regularly ſerved, 
iſt the Plaintiff, muſt ſnew Cauſe at the Day, or the Defendant's Counſel, 


where there is no Probability of ſhewing Cauſe, may move to make the 

order abſolute, unleſs Cauſe, ſitting the Court. | 

25% RE The Plaintiff muſt ſhew Cauſe either on the Merits, or upon filing 
Exceptions; if upon the Merits, the Court may put what Terms they 

1 plesle on him; as bringing in the Money, or paying it to the Parties, 


e rn ſudject to the Order of the Court, or giving Judgment with a Releaſe 
bo of Errors, and conſenting to bring no Writ of Error, or to give Security 
wi {to abide the Order on hearing, or the like; and to this Order is generally 
2 added a Clauſe, that the Plaintiff ſhall ſpeed his Caps to a Hearing. 
Po. lf the Plaintiff ſhews Cauſe upon Exceptions filed, he muſt procure 
_ the Report in four Days of the Inſufficiency of the Anſwer; and if the 
| 1 Motion is made at either of the laſt Seals after Hillary or Trinity Term, 
Sh the Court ſometimes puts the Plaintiff upon opening the Exceptions, F 


fond and they judge whether they are material, or not; the Reaſon of this is, 
e becauſe the Defendant, if the Motion ſhould be reported ſufficient, hath 


king Y no Opportunity to move the Court till the Seal before the next Term, 
en © and is thereby very greatly delayed; if the Court think the Exceptions 
ws material and neceſſary, they will grant the Motion; if otherwiſe, they 
2 E will deny it, as the Caſe appears; and to this is ſometimes added a 
18 Clauſe to the Order, eſpecially when the Motion is made at the laſt. 


Jeal, that the Plaintiff ſhall procure the Report in four Days, or his 
BS Injunction to ſtand diſſolved without further Motion; whereas it is not 
ſo in open Term, or at any of the Seals ſave the laſt; and this Clauſe 
being added, the Court needs not to hear the Exceptions opened, which 
WT oftentimes take up too much Time. 
= If the Maſter reports the Anſwer ſufficient, it is a Motion of Courſe 
so diſſolve the Injunction on the Anſwer's being reported ſufficient ; but 
et the Plaintiff may ſhew Cauſe on the Merits; for there are many 
W Inſtances where the Plaintiff's Counſel may think the Anſwer not full, 
and yet may be miſtaken, and notwithſtanding this, the Plaintiff may 
bare good Cauſe on the Merits. for Continuance of his Injunction ; and 
i ſeems reaſonable that he have Liberty to do it; but this muſt be done 
en Notice given to the other Side; he cannot do it when the Defen- 
dant's Counſel come to move to diſſolye the Injunction, on the Anſwer's 
| being reported ſufficient ; becauſe as this is a Motion of Courſe, the 
Party is not prepared to ſpeak to the Merits ; but he may have Liberty 
on Notice given. | 33 

If the Plaintiff who hath an Injunction dies pending the Suit, in 
Strictneſs the whole Proceedings are abated, and the Injunction with 
them; but even in this Caſe the Party ſhall not take out Execution 
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without ſpecial Leave of the Court; he muſt move the Court for th, 
laintiff to revive his Suit within a Time limited, or the Injunction 9 
and diſſolved; and as this is never denied, ſo if the Suit is not reui 
the Party takes out Execution. 'Fbete are ſome Inſtances where a Plat 
tiff may move to revive his Injunction; but as that rarely happens, f 
it js rarely granted, eſpecially where the Injunction hath been befor; 
diſſolved : But where a Bill is difmiffed, the Injunction and every Thing 
elſe is gone, and Execution may be taken out the next Day. 
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| nd Innkeeper. 


(A) Inns by what Authozity evected, and how in 
within the Statutes concerning Alehouſes, W 
(B) Who, ſhall be ſaid, a common Innkeeper: and ther» Wi 
in of the P2iileges allowed him by Law. 9 
(O) Ot the Duties enjoined Innkeepers by Law: A BY 


herein, 


1. To what Things the Duty of an. Innkeeper extends. 

2. Of the Offence of ſelling corrupt Commodities, or a . 

exorbitant. Prices, 1 N | E 

3. Of the Offence of reſuſing to harbour or entertain a Gueſ. 

4. In what Caſes, chargeable for Things ſtolen or loſt, 

5. Who is ſuch, a Gueſt, as may charge an Innkeeper. . 9 
6. Of the Manner in which he is to be charged. | 


(D) Of the Innkeeper's Remedies againſt his Guells, | 


(A) Jnns by what Authozity erected, and 
how. far within the Statutes. concerning 
Aichoules. „ 


- Rel Abr 84. T ſeems to be agreed at this Day, that any Perſon may ſer up a 
Palm. 367. new Inn, unleſs. it be inconvenient to the Publick, in reſpect of it 
1 Bulf. 109. Situation, or to its Increaſing the Number of Inns, not. only rarths 
Gol 1 2 Prejudice of the Publick, but alſo to the, Hindrance and Prejudice 
345. of other antient and well-governed Inns: For the keeping of an Inn!“ 


2 K-b. 506. no Franchiſe, but a lawful Trade, open to every, Subject, and ther? 
Salk. 45. a : 2 | 7 | or 
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fore there is no Need of any (a) Licenſe from tlie King for that (9) ew . 
Purpoſe. . | | "EK | OY FT; tient Times 
ions were allowed in the Eyre. 2 Rol. Rep. 345. — But this is made 4 Qrere in Palm. 374. and in 
Hutton 100. it is ſaid, that there was no ſuch Thing in the Eyres ; bur becauſe that Strangers, which 
were Aliens, were abuſcy and evilly intreated in Inns, it was, upon Complaint thereof, provided 
that they ſhould be well lodged, and Inns were aſſigned ro them by the, Juſtices, in Ey re. — Ih Cre. 
Fac. 528. there is an Inſtance of one ovitlawed on a Duo arranto for kceping an Inn. 


But as Inns ſroin their Number and Sftuation may become Nuſances, Cre. Car. 549. 
they may be ſuppfeſſed, and the Parties keeping them may at Common „ Fer, 

| Law be (b) indicted and fined, as being guilty of a publick Nuſance; the Authort- 
and in like Manner may they be dealt with, if racy uſually harbour ries ſu5ra. _ 
Thieves, or Perſons of ſcandalous Reputation, or ſuffer frequent Dilor- G) Four Per- 
1 ders in their Houſes. ; | | 66d. for « 
: = eretting four ſeveral Ions ad Commume Nocumentum; and it was ruled, that for ſeveral Offences. of the 
3 ſame Nature ſeveral Perſons may be indifted in the ſame t but then it muſt be laid 
1 ſeraraliter erexerunt, and for Want of the Word ſeparaliter the Indictment was quaſhed, 2 Hal. Hiſt. 
1 P. C. 174. R 


Hie who has an Inn by Preſcription may lawfully enlarge it upob the 2 Fol. Abr. 
.* ſame Land which has been uſed with it, either by erecting new Build- 4 

8 ings thereon, or turning Stables into Chambers of Entertainment; and 

he ſhall have the fame Þrivilege in ſuch new Part, as in any other Part 

bf his Houſe. Se MESS | 3 if Wo POURS 
Alſo it is agreed, that the Statute of (c) 5 6 E. 6. cap. 25. and other Hutton 99, 
Statutes concerning, the Licenſing of Alchotiſes; Sc. do not extend to, Salk. 43. 


Inns, unleſs an Inn degenerate into an Alehbufe by ſuffering diforderly N 
Tippling, Oc. in which Caſe it ſhall be deemed as ſuch. hereof vide 
7 1 Med. 34. 


1 Sard. 249. 4 Mod. 144. Cath, 151, 263 Skin. 293. 1 Shcev. 269, Comb. 405. And note, That as to 
the Licenſip of Alchouſes the Jultices of Peace are the ſole Judges, and have a diſcretionary Power 
of granting or refuſing ſuch Licenſcy and will not be compelled thereto by Mandamus, or otherwiſe. 
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(B) Who thatt be fald # common Jnnbeeper ; 
and therein of the Puvileges allowed him 
by Raw. 


Ai: Perſon who niakes it his (d) Buſineſs to entertain Travellers and Palm 374. 
| Paſſengers, and provide Lodging and Neceſſaries for them and 2 fl. Rep. 
their Horſes and Attendants, is a common Innkeeper ; and it is no way 75 N If one 
material whether he have any Sign before bis Door, or not. | 2 58 


| | | ; | 8 | aA common Hoſt 
i be aſſigned ger Poſpitatorem Domini Regis to harbour a Man, he is not bound to take Charge of the Goods 


of his Gueſt. 1 Rel. Abr. 2. Dyer 158 in Margin. — An Infant Innkeeper not chargeable, 1 Rol. Abr. 2. 


* * 


ſecur of a Perſon von compot. Cro. Eliz, 644. 


But tho' it be the Entertaining of Paſſengers that makes a Man an Palm. 374. 
Innkeeper, yet it is ſaid, that if a Perſon having put up a Sign before his Gb. 346. 
Door afterwards pull it down, he , thereby diſcharges himſelf of the 


ap. Burthen of an Innkeeper ; but if after the taking down his Sign he uſes 

in to harbour Men, it is as much a common Inn as if he had a Sign. | 

whe It hath been adjudged, that a Perſon living # Epſon: and lodging Corn. 417. 
ice Strangers for drinking the Waters in the Seaſon, and ſelling them Victuals 1 8% 387 
an. is and Beer, and to no other Perſons except ſuch Lodgers, is not an Inn- : 22 
gere keeper, ſo as to have Soldiers quartered on him, purſuant to the Statute % and 


* 4 85 M z. cap; 13. for he is not ſuch an Liaſpftator againſt whom an Fe, ad- 


Action ed. 


* 


ſ 


I 80 


; Inns and Innkeeper. 


28 lies for refuſing to entertain a Gueſt; alſo in this Caſe the | 
odgers have ſuch an Intereſt in their Rooms, that they may maintain 
an Action of Treſpaſs againſt any one who ſhould enter into them againſt = 
their Will. 1 | +... Wl | 
Cro. Car 211. A Perſon who receives Cattle to agiſt, on ah Agreement to pay ſo 
Chapman ver. much a Week for them, cannot retain them till Payment, as an Inn- | 
_— keeper may the Horſe of his Gueſt, unleſs there be a ſpecial Agreement * 
to that Purpoſe. . | Phe ps i, —_ 
Cro. Car 349. An Innkeeper is diſtinguiſhed from other Traders; in that he cannot 
1 Jones 43) be a Bankrupt; for tho* he buys Proviſions to be ſpent in his Houſe, yet 
ow Gif he does not properly ſell them, but utter them at ſuch Rates as he thinks 
und Prat, reaſonable, and the Attendance of his Servants, Furniture of his Houſe, "71 


3 Lev. zog & c. are to be conſidered; and the Statutes of Bankruptcy only men- 7 
7 — tion Merchants that uſe to buy and ſell in Groſs, or by Retail, and = 
1 Salk. 109. 
Skin 291. 

Comb. 181. 

Carth. 149. 
S. P. adjudg- 
ed between | . N re 
Newton and Carried on by buying and battering Commodities. 


Trios. 


8 Bulf. 270. 

Co Lit. 47. 

2 Vern. 129 
(a) In 1 Rol. 3 ] 

Abr. 650. it is ſaid, that by ſome Opinions, Travellers Horſes depaſtured by an Innkeeper pay une 

Tithes by the Common Law. — But the contrary hereof is holden in Hard. 35. = * 


Hill. 25 & 
26 Car. 2. 
Southawwel an 


Allom. 


Raym. 231, had Accommodation for Travellers, and that he got his Living by the 


are not for any Commodities „ Specie, but they are Contracts for Houſe. 


z therefore where in Caſe for Words the Plaintiff declared, that he was 


ſuch as get their Living by buying and ſelling, ſo that their principal 
Subſiſtence is by th, and felling ; but the Contracts with Innkeepers 


Room, Trouble, Attendance, Lodging, and Neceſſaries, and therefore 


cannot come within the Deſign of ſuch Words, ſince there is no Trade 


For the Security and Protection of Travellers, Inns are allowed certain 


(a) Privileges, ſuch as that the Horſe and Goods of a Gueſt cannot be 
diſtrained, Ec. | | 


Alſo the Law takes Care of the Reputation of an Innkeeper ; and 


poſſeſſed of certain Stables in quodam loco vocat' Bell Savage Inn, that he 


Wb ih tHdS AM 


exerciſing of that Faculty ; that the Defendant was poſſeſſed of another 
Inn, and that a Perſon not known inquiring for the Bell-Savage Inn, 
(whither he was directed, to ſet up his Horſe, )' he ſaid theſe Words, 


kk; owt 


| This is Bell-Savage Inn; and at another Time he ſaid. to another Perſon, 


Tou have nothing to do there, be is broke and run away, there is no Enter- 
tainment for Mau or Horſe; by reaſon of which Words V loſt his 
Cuſtomers ; and on Not guilty pleaded, the Jury having found for the 
Defendant as to the firſt Words, and as to the laſt for the Plaintiff, it 

was adjudged clearly for the Plaintiff; and Hale C. J. held farther, that 

if a Man keeps an Inn, and another that lives juſt by him, deſigning to 

get away his Cuſtomers, tells a Perſon who inquires for ſuch Inn, that 

no one lives there, this is actionable; alſo it was ſaid by Hale to have 4 
been adjudged actionable to diſſuade a Perſon from going to an Inn, by We 
telling him the Small-Pox was there. | 


«a ww 0£© wc EY — 
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(C) Ok the Duties enjoined Innkeepers by 
8 Law : And therein, | 


1, To what Things their Duty extends, 


9 Co. 87. HE Duty of Innkeepers extends chiefly to the entertaining and 
Dyer 158 harbouring of Travellers, finding them Victuals and Lodgings, and 
I Wenn ſecuring the Goods and Effects of their Gueſts; and therefore if one 


2 who 


* * 


Inns and Innkeeper. 181 


who keeps a common Inn refuſe either to receive a Traveller as a Gueſt 
into his Houſe, or to find him Victuals or Lodging, upon his tendering 
him a reaſonable Price for the ſame, he is not only liable to render 
Damages for the Injury in an Action on the Caſe, at the Suit of the 
Party grieved, but alſo may be indicted and fined at the Suit of the 
King. | | 
2 be, who takes upon himſelf a publick Employment, muſt ſerve the 1 Salk. 18. 
Publick as far as his Employment goes; therefore an Innkeeper ſhall 
not only anſwer for his own Neglects, but alſo for the Neglects of thoſe 
who act under him, tho' he ſhould expreſly caution againſt it. 

But the Duty of an Innkeeper does not extend to the finding of his 2 Rel. Rep. 
Gueſt with Cloaths or Wearing Apparel. 3 79. 

Alſo if the Gueſt be aſſaulted and beat within the Inn, he ſhall have 8 Co. 32 in 
no Action againſt his Hoſt ; for the Charge of the Hoſt extends to the “ alye's Cale, 
Moveables only, and not the Perſon of the Gueſt, 

If a Man comes to a common Inn to harbour, and deſires that his 8 Co. 32. 6. 
Horſe be put to Graſs, and the Hoſt put him to Graſs accordingly, and Cal's Cale 
the Horſe is ſtole, the Hoſt ſhall not be charged ; becauſe by Law the adjudged. 


Hoſt is not bound to anſwer-for any Thing out of his Inn, but only for 3 2 
thoſe Things that are infra Hoſbitium. | judged. 


2 Brownl. 255 S. P. per Cut. 


But if the Owner does not require the Hoſt to put his Horſe to Graſs, 8 Co. 32. 6. 
but the Hoſt does it of his own Head, if the Horſe be ſtole, he ſhal} 4 Feen. 96 


; 2 Brown. 255. 
anſwer for it. 5. P. per * 


Alſo if the Hoſt upon the Command of the Gueſt puts the Horſe to 1 Rot. Abr 4. 
Graſs, and by the voluntary and wilful Negligence of the Hoſt the A aud 
Horſe is ſtole, as if the Hoſt voluntarily leaves open the Gates of the F“. 
Cloſe, by which Means the Horſe ſtrays out, and ſo is ſtole or loſt, an 

Action (a) on the Caſe lies againſt the Hoſt. (a) This, it 


| e ms, mult 
be intended a ſpecial Action on the Caſe, and not on the Cuſtom of the Realm; for which vide Rob. 
Ent. 23, 24. Hern's Plead 250. 


* 


2, Of the Offence of ſelling. toꝛrupt Commodities, oꝛ at 
| ex02bitant Pyeices, 

Innholders are reſtrained from ſelling at exorbitant Prices, and may Carts. 159. 

be indicted if they extort any greater or larger Sums than thoſe Rates Skin. 291. 


and Prices that are () impoſed on their Commodities. "_ 1 
for taking too great a Price for Oats. Cro. Fac. 609, (5) Proclamation was made in Court for the 


County of Middleſex for the Rates and Prices of Hoſtlers, «iz. Hay for a Night and Day for one 


Horſe 94. with Litter, Hay for one Day 4d. for one Horſe, without Hay 24. Oats 84. by the Peck, 
and not more. Raym. 162. its | | 


And to this Purpoſe it is Enacted by 21 Fac. 1. cap. 21. That all Ft «ide 23 
© Hoſtlers or Innholders ſhall ſell their Horſe-Bread, and their Hay, E. 3. ch. 5. 
* Oats,. Beans, Peaſe, Provender, and all kind of Victual, both for Man Ran 
* and Beaſt, for reaſonable Gain, having Reſpect to the Gain for which 12 
* they ſhall be ſold in the Markets adjoining, without taking any thing 
for Litter. And it is further Enacted by the ſaid Stature, That every 
* Hoſtler and Innkeeper dwelling in any Town or Village being a Tho- 
* roughfare, and no City, 'Town Corporate, or Market-Town, wherein 
* any common Baker, having been an Apprentice to the Trade for 
* ſeven Years, is dwelling, may make within his Houſe Horſe-Bread, 
; ſufficient, lawful, and of due Aſſiſe according to the Price of Grain 
, and Corn, And it is further Enacted, That if the Horſe-Bread which 
; any of the ſaid Hoſtlers or Innholders ſhall make be not ſufficient, 

lawful, and of due Aſſiſe according to the Price of Grain and Corn as 

Vol. III. 3 A above- 


. 
* 


—— 


—— —— — 333 . — 0 7 —— 2 KÄ 


182 
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« aboveſaid, or that if any of them ſhall offend in any Thing contrary i ll 


© this Act, the Juſtices of Aſſiſe, Juſtices of Oyer and Terminer, Ju. 
© ſtices of Peace in every Shire, Liberty or Franchiſe within this Realm, 


Sheriffs in their Turns, and Stewards in their Leets, may inquire, hear, * | 


© and determine the ſaid Offences of the ſaid Hoſtlers and Innholders, 


« who ſhall be fined for the firſt Offence according to the Quantity of : 


the Offence, and for the ſecand Offence ſhall be impriſaned for one 
Month, and for the thirdiOffence ſhall ſtand upon the Pillory.“ 
9 H 6. 53. If an Innkeeper ſell corrupt Wine or Victuals, an Action lies againſt 


1 Rol. Abr. him; alſo if his Servant ſell ſuch corrupt Wine or Victual, an Action 


95 on the Caſe lies againſt the Maſter, tho' he did not order the Servant to 
ſell it to any particular Perſon, TEN 
z. Of the Offence of refuſing to harbour 02 entertain a | 
Gueſt. | 
Dyer 158. It has been already obſerved, that if one who keeps a common Inn 
py 8 (a) refuſe either to receive a Traveller as a Gueſt into his Houſe, ar to 
2 Drownt.2 54. 


2 N.. Rep. find him Victuals or Lodging, upon his (Y) tendering him a reaſonable 


34. Price for the ſame, he is not only liable to render Damages for the Injury 


Kekv. 50. in an Action on the Caſe, at the Suit of the Party grieved, but may 


Palm. 367. alſo be indicted and fined at the Suit of the King. 
Godb. 346. | 788 | 


1 Salk. 388. Cartb. 150. 8 P. admitted. (a) Without a reaſonable Excuſe ; and therefore if he refuſe 
under Pretence that his Houſe is already full of Gueſts, if this be falſe, an Action on the Cale lies. 
Dyer 158. 1 Rol. Abr 3, (6b) That be is not bound to let him have Meat unleſs, paid before-hand; 
for the Holt is not bound to truſt. Bro. Action ſur Caſe 76. Bro. Contract 43. 9 Co. $7. b. 


E. 4 2. b. Alfo it is ſaid, that an Innkeeper may be compelled by the Conſtable 
Pa: gg. Of the Town to receive and entertain a Perſon as his Gueſt. 

Moor $67. Alſo an Innkeeper, or a Perſon keeping a Livery Stable, is obliged to 
pl > Bang, Teceive a Horſe, tho* the Owner does not lodge in his Houſe ; for by 


254. ik is ſaid taking upon him a publick Employment, he is obliged to ſerve the Pub- 


by Coke C. J. lick as far as his Employment extends. 
that an Inn- 5 


keeper is not bound to receive a Horſe, unleſs the Maſter be lodged there. And herewith in 1 Salk 
388. my Lord C. J. Holt agrees; but the other three Judges differ from him, becauſe by the keeping 
of the Horſe the Innkeeper has Gain, tho it would be otherwiſe of a Trunk, or other dead Thing. 


4. In what Caſes chargeable koꝛ Things ſtolen oz loft, 
Dyer 266. 5 


"ST OY Innkeepers. are clearly chargeable. for the Goods of. Gueſts ſtolen or 
Pepb 178. Joſt out of their Inns, and this without any Contract or Agreement for 
Ney 79. that Purpoſe; for the Law. makes them liable in Refpe& of the Reward, 
Latch179. as alſo in Reſpe& of their being Places appointed and allowed of by 
| Law, for the Benefit and Security of Traders and Travellers. 

Fitz, Hoſtler 5 And this Duty and Burthen, enjoined Innkeepers by Law, they cannot 
apa gp , diſcharge themſelves of, under Pretence of (c) Sickneſs, Want of Under- 
(c) There: ' ſtanding, (4) Abſence from their Houſes, Ec. | 

fore if an ; 8 

Innkeeper be ſo diſtempered that he is not of a ſonnd Memory, and, a Gueſt knowing thereof, Inns 
there, where his Goods are ſtole, an Action on the Caſe lies againſt the Innkeeper; for he cannot 
diſable himſelt by ſaying he was not then of a ſound Memory. Cro. Eltz; 622.. Croſs and 4ndrew:, ad- 


e preferred and take Place of the Cuſtom. 1 Rol. Abr. 2. Vide 


Head of Infant If the Innkeep® 
goes Abroad, he muſt anſwer for the Goods of his Gueſt; for Infants, (d) 


. . - he ou hr to have a Servant to take Care 
of them in his Abſence. 11 H. 4. 45. 1 Rol. Abr. 4. — But if an Tag is broke open, and the Goods of 


Gueſts taken away by the King's Enemies, the Innkeeper is not anſwerable. Pla. 9. b. 


1 But 


judged: {| Rol. Abr. 2. 8. C.— But an Infant Innkeeper ſhall not be charged. for his Privilege hall 


3 
s. a of 5, * 


wy 
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But if a Perſon comes to an Innkeeper, and deſires to be entertained Bendl 60. 
by him, which the Innkeeper refuſes, becauſe his Houſe is already Full, , * 
whereupon the Party ſays, he will ſhift among the reſt of the Gueſts, $1 #3461 
and there he is robbed, the Hoſt ſhall not be charged. | adjudged. 

It is ſaid in Dyer, that if the Hoſt require his Gueſt to put his Goods Pyer 266. 
in ſuch a Chamber under Lock and Key, and that then he will warrant Spenſer'sCaſe. 
their Safety, or elſe not, and notwithſtanding the Gueſt ſuffers them to , Bur in 


lie in an outer Court, where they are ſtole, no Action lies againſt the Moor 78. 


20), 138. 
Hoſt; for they were not loſt thro* the Neglect of the Hoſt, but of the " xr + 
Gueſt. | 0 S. P. ſeems 


: to be holden 
otherwiſe, ard that the Hoſt cannot diſcharge himſelf of this Branch of his Duty by ſuch a Declara- 


tion as this. 


If the Hoſt delivers the Key of the Chamber where the Goods are to 8 0. 33. 4. 
the Gueſt, and he leaves the Door open, and the Goods are ſtole, yet 1? C 


an Action lies againſt the Hoſt ; for at his Peril he ought to keep faiely Caf. 
the Goods of his Gueſts. 


If the Gueſt is robbed by his Servant, or by one that comes with him, 8 Co 33. a. 
or by one that deſires may be lodged with him, he ſhall have no Action '* " gat 
againſt the Hoſt ; for it was the Folly of the Gueſt to keep ſuch a oF 


1 ro. El z. 285. 
Servant or Company, and there is no Default of good Cuſtody in the 0.E 5 


Fitz. Iloſtler 
Hoſt. Li. . 8. P. 


It ſeems the Hoſt is anſwerable, tho? the Gueſt does not acquaint him 8 Co. 33. 9. 
what Goods, Cc. he has. | Eut ic 1x ſaid, 


| that if an 
Hoſt demands of his Gueſt what Money or Goods he has, and he tells him none, or leſs in Truth 
than he has, if aſterwards they ars loft, the Hoſt is not anſwerable. Ader 158. pl. 299 fer Anderſon. 
But Windham, Periam cont. | | 


5. Who is ſuch a Gue® as may charge an Innkeeper. 


If an Hoſt invites one to Supper, and the Night being far fpent, in- 2 Brown!. 
vites him to ſtay all Night, if he is after robbed, yer ſhall not the Boſt 2'4 


2 « * 70 . $ Co. 32 b. 
be charged ; for this Gueſt was no (a) Traveller. Ro. br. 3. 
Skin. 276. S. P. (a) By the antient Law the firſt Day he was called a Trareller, the ſecond Day a 
Hogenbind, and the third | 


og Day a menial Servant, for whom the Hoſt ſhould anſwer in the Lect as for 
his Servant, per Latch 88. 


If a Man comes to an Inn with a Hamper, in which he hath ſeveral 1 Fo! Abr. 
Goods, and goes away, leaving this with the Hoſt, and (Y) two Days 3 338 
after comes again, but in the Time of his Abſence this is ſtole, he ſhall 8 
have no Action againſt the Hoſt; for at the Time of the ſtealing he 8.7 4 


: | S. C. adjudg- 
was not his Gueft, and by the keeping. the Hamper the Hoſt had no <4 between 
Benefit, and theref 


ore ſhall not be charged with the Loſs of it in his 2% and 
Abſence. | Clerk. 


. . E434 1 ' ; (b) Other- 
wiſe if he had returned the ſame Night. Moor 877. Poph. 179. 


But if /, comes with Goods to an Inn in London, and ſtays there for Latch 127. 
a Week, Month, or longer, and is there robbed of them, he ſhall have . 179 
an Action againſt his Hoſt ; tho? perhaps being at the End of his Jour- 8 
ney, he cannot then be ſaid zranſeuns, according to the Writ in the OW... 
Regiſter. | | 

But if an Attorney hires a Chamber in an Inn for the whole Term, Ar 877. 
he is quaſi a Leſſee, and if robbed, the Hoft not anſwerable. , 

So if a Man upon a ſpecial Agreement boards or ſojourns in an Ion, Lr 127, 
and is robbed, the Hoſt ſhall not anſwer for it. Hetley 49. 


So 


\ >; : 
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1 Rel. Abr. z. So if the Gueſt (a) deliver the Goods to the Hoſt upon another Ac. 


% Bur Þ9 count, he ſhall not be charged if loſt or ſtolen. 


ſhall be charged with the ſafe Cuſtody bf Goods by a general Acceptance, vide Co. Lit. $9. 1 Ry, 
Abr. 338. and Tit. Bailment. 


1. Rol Abr. 3, If a Man comes to an Inn with a Horſe which he rides, and leaves it 


N al with the Hoſt, and goes away from the Inn for ſeveral Days, and in his 


1 Salk. 388. Abſence the Horſe is ſtole, yet ſhall the Hoſt be charged for it, becauſe 
| he had Benefit by the Continuance of the Horſe with him, inaſmuch as 
he is to be paid for it, and ſo the Owner is a ſufficient Gueſt to maintain 

an Action. -_ 
Oro. Fac. 2244 If a Man's (5) Servant, travelling on his Maſter's Buſineſs, comes to 


— 1 an Inn with his Maſter's Horſe, which is there ſtole, the Maſter may 
N have an Action againſt the Hoſt, becauſe the (c) abſolute Property is 
Noy 759. in him. | ; 7 

1 Rol. Abr. 3. | g f | ; 

(b) Bur if a Perſon takes another's Horſe and rides him to an Tan, where he is ſtole, the Owner ſhall 
nor have an Action againſt the Hoſt, but muſt take his Remedy againſt the Taker. 1 Roel. Abs, z. 
( It is ſaid, that if a common Carrier is robbed in his Inn, the Owner, and not the Carrier, ſhall 
have the Action. Daf 8. But this, it ſeems, is not Law, being founded on a-Suppolition that the 
Carrier is not anſweruble to the Owner, | 


Telv. 162, So if A. ſends Money by his Friend, and he is robbed in his Inn, 
A. ſhall have the Action. 


Los 129. If one Joint-renant of Goods is robbed, both may have the Action. 
oph. 179. 


6 Of the Manner in which he is to be charged. 


$ Co. 52. b. The (4) Form of the Writ is thus, Cum ſecundum Legem & (e) Conſue- 
(4) For this 71udinem Regni noſtri Angliæ Hoſpitatores, qui Hoſpitia communia tenent cd 


vide Reg. 194 hy{pitand* Homines, Ec. tranſeuntes, & in eiſdem Hoſpitantes, eorum Boia, 
f N. ** 5 Sc. al ſaue Suliſtractioue ſer Amiſſuone cuſtodire tenentur, (f ) quidam Maie- 
(e) This is fadlores quendam Equum (g) ipſins A. Ec. () infra (i) Haſpitium ejuſdeil 
25 Courſe; B. Sc. invent“ pro Deſectu ipſius B. cepernnt, c. 5 

or it 15 not 

a Cuſtom confined to any particular Place, but it is ſuch which is extenſive to all the King's People. 
3 Mod. 22) Fitz. Hoſtler 2. Bro. Aion ſur Caſe 41. (f) He need not name them, becavſe by Pre- 
ſumption of Law he hath no Knowledge of them. Pow. 129. 42. (g) Per Hetley 49. it ought to be 
ſhewn that the Gueſt rranſeuns boſpitavit; yet quere ; for perhaps he was at the End of his Jourrey. 
Latch 127. Poph. 179. and all the Entries are otherwiſe. (5) The Writ was, 1001. of the Plaintiff is 
Hoſpitio of the Defendant Hoſpitati ceperunt, Sc. and tho' objeQed in Haſpitio referred to the Peron, 
and not to the Moneyg and that he might harbour in the Houſe of the Defendant, and his Money be 
ſtole elſewhere, and that it ſhould have been ibidem invent” ceperunt, yet the Writ was adjudged good. 
Etz. Hoſiler 2. Bro. Act ion ſur le Caſe 58. (i) And this is well enough, tho' not ſhewn by what Autho- 
rity or Licenſe held. 2 Rol. Rep. 346. Palm. 374. Godb. 346. 


8 Co 32. 4. The Writ need not mention that the Defendant (D keeps commune 


) In the Hoſpitium, for it muſt be ſo intended; for the Recital of the Writ is, 
Writ he may | 


be named Hoſpitatores qui communia Hoſpitia tenent, &c. and the latter Words de- 
Yeoman, but pend upon the former; () but the Plaintiff ought to count that he kept 


in the De- commune Hoſpitium. 
claration it 


mult be ſhewn that he is a common Hoftler. Bro. General Brief 16. Bro. Act ion ſur Caſe 38. Fitz, Heſtler 2, 
() Vide Dyer 266. pl. 9. Hob. 245. 2 Leon. 162. | | | 


Cro. Fac. 224 If in ſuch Action brought (1m) by the Maſter for Goods ſtole from his 
2 = Servant, the Plaintiff lays the Cuſtom that Innkeepers ought ſafely to 
judged. keep the Goods of their Gueſts, and all other Goods into their Inns 
Tee. 162.S.C- brought, the Cuſtom is ſufficiently alledged to maintain the Action, 
(m) In this a | | 
Caſe there is no direct Writ in the Regiſter ; but by the Statute of Meftm. 2. the Clerks ſhall agree 
to make a ſpecial Writ. Daſſ. 8, 9. 


I notwith- 
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rotwithſtanding it was objected, (a) there was no ſuch Cuſtom to keep ee = 
the Goods of others ſafely. 


thereof & 


immaterial, for it is the Common Law. Latch 127 per Fones and Dod'. 1 Sic 245. Heb. 18. 3 Med. : 2). 


If in his Declaration the Plaintiff lays the Cuſtom for common Inns, Heb. 245. 


and then lays that he was eſpitatus in Hoſpitio, &c. this is well enough; ng or 


for it muſt be intended that it was commune, elſe it is Domus, & non Rob. Ent. 22. 


itiuum. | £ | 
1 Declaration againſt an Innkeeper was thus, Præd' D. com Hoſpitat” : e my 
adtunc łò ibidem exiſſen in Stabulum deliheravit a certain Gelding, to be 3 | 
by him ſafely kept, at a reaſonable Rate, and to be by him ſafely re-de- Falk 404. 
livered to the Plaintiff; and after Verdict for the Plaintiff, it was ob- 5 C bur not 
jected, that for ought appears the Horſe was put into the Defendant's S. P. 
Stable without his Frivity, in which Caſe he is not bound to rake any 
Care of it; for the Words being pred” D. com” Hoſpitar' exiften” may as 
well be taken in an Ablative as Dative Caſe: But the Court held, that 
the Words being indifferent to an Ablative or Dative Caſe, they ought 
to be taken in that Caſe which makes the Declaration good, and tliere- 
fore gave Judgment for the Plaintiff. 


(D) Of the Junkeeper's Nemedies againſt his 
Guelts, | 


JNANKEEPERS may detain the (50 Perſon of the Gueſt who eats, 39 E. 6. 18. 
or the Horſe which eats, till Payment, and this he may do without . 9 
any Agreement for that Purpoſe ; for Men, that get their Livel hood ., 


I ow , : x 3 f Cro. Car 271. 
by Entertainment of others, cannot annex ſuch diſobliging Conditions Cab. 158. 


that they ſhall retain the Party's Froperty in Caſe of Non- payment, nor 1 Sa/k. 388. 
make ſuch diſadvantageous and impudent a Suppoſition, that they ſhall (“) _ 
not be paid; and therefore the Law annexes ſuch a Condition without gu e ner 


fon of hi 
the expreſs Agreement of the Parties. Se 


3 BY'S F4 4 k „ © 4 . 1 Show. 269, 
For it would be hard to oblige him ro ſue for every little Debt, and a greater Hardſhip that he 


might not be able to find him who was his Gueſt.— But if a Perſon goes into an Inn or Tavern, and 
calls for Wine, and goes away without paying for it, no Ad ion of Treſpaſs lies againt him : for the 


going into the Inn or Tavern was lawful; and therefore the Vintner muſt purſue his Remed 
Aion of Debt 8 Co. 147. : | puriue his Remedy by 


If A. injuriouſly take away the Horſe of B. and put him into an Inn N. 67. 
to be kept, B. comes and demands him, he ſhall not have him until he 3 BY 369, 
hath ſatisfied for his Meat ; for when an Innkeeper takes a Horſe into nh Abr 8 

; a x . i 08, Av. 89. 
his Keeping he is not bound to inquire who is the Owner of the Horſe, Poph. 128, 
which he is obliged to keep, let him belong to whom it will, and there- 179. 
fore no Reaſon that the Innkeeper ſhould be obliged to deliver him till 
he is ſatisfied. _ X | TE. 

If A. deliver an Horſe to an Innkeeper, and B. promiſes that in Con- Hutton 161- 
ſideration that the Innkeeper will deliver over the Horſe ro A. that he, 
viz. B. will ſatisfy him for his Meat, this is a good Promiſe ; for here 
1s a good Conſideration, inaſmuch as the Innkeeper loſes the Detainer, 
which is a Damage, and A. regains his Horſe, that is to his Advantage. 


An Innkeeper that detains a Horſe for his Meat cannot uſe him, Mor $77. 
becauſe he detains him as in the Cuſtody of the Law, and by Conſe- 2 Rel. Rep. 
quence the Detent.on muſt be imthe Nature of a Diſtreſs, which cannot 438. 
be uted by the Diſtrainer. 


Vol. III. ; 3 B 


But 


1186 


: Inns and Jnnkeeper. 


— 


Moor 876. 

3 Bulſ. 271. 
Tele 67. 

1 Rol. Ref. ; 


449- 


(4) 1 Vent, 
51. S. P. 


2 Rol. Abr. 85. 


2 Rol. Abr. 8 5. 


2 Rol. Rep. 
438. & vide 
2 Rol. Abr. 8 5. 


2 Rol. Rep. 
438. 


2 Rol. Rep. 
438. 


© 
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But by the Cuſtom of London and Exeter, if a Man commit an Horſe 4 


to an Hoſtler, and he eat out the Price of his Head, the Hoſtler may 


take him as his own, upon the reaſonable Appraiſement of four of hi £ 
Neighbours ; which was, it ſeems, a Cuſtom ariſing from the Abundance 3 


of Traffick with Strangers, that could not be known, to charge them 


with the Action; (4) but the Innkeeper hath no Power to ſell the Horſe, "1 


by the general Cuſtom of the whole Kingdom. | 
But if A. commit the Horſe of B. to a Hoſtler in London, and he eat 
out his Head, yer cannot the Hoſtler ſell him: For all Cuſtoms being 


derogatory to the Common Law, are to be taken ſtrictly; and there is f 
no Cuſtom of London that hath gone ſo far as this Caſe, to authoriſe one 


Man to {ſell and convey the Property of another. 


If a Man commit his Horſe to an Innkeeper, and he put him to j 
Paſture, he may detain the Horſe until he is ſatisfied for the Meat; for | 
the Paſture of ſuch Perſons, ſet up by the Law for Entertainment, hath | 


the ſame Privilege with the Stables. 


If a Horſe be committed to an Innkeeper, it may be detained for the 7 


Meat of the Horſe, but not for the Meat of the Gueſt ; for the Chattels 
are only in the Cuſtody of the Law for the Debt that ariſes from the 
Thing itſelf, and not from any other Debt due from the ſame Party; 
for the Law is open for all ſuch Debts, and doth not admit private Per- 
ſons to take Repriſals. 

If an Horſe be committed to an Innkeeper, and be detained by him 
for his Meat, and the Owner take him away, the Innkeeper muſt make 
freſh Purſuit. after him, and retake him, otherwiſe the Cuſtody of him 
is loſt ; for he cannot retake him at any other Time: For if a Diſtreſs 
be reſcued, and the Party upon freſh Purſuit do not retake it, the Diſtreſs 


is loſt; for no Man that has only a naked Cuſtody can make a Repriſal, 
when the Thing is out of his Cuſtody ; for it is the Power of an Owner | 
and Proprietor, and of him only, to retake ſuch his Property, where - 


ever he finds it. 


But if an Horſe be committed to an Hoſtler, and he detain him fer 
his Meat, and after the Owner comes to an Agreement that the Hoſtler 


ſhall retain him till he is ſatisfied, here he hath not only the Cuſtody of 


him as a Diſtreſs, but alſo the Property in him as a Pledge; and if the | 


Owner take it from him, he ſhall not only retake it upon freſh Purſuit, 


Shin. 648. 
Gilber verſus 
Berkeley. 


but wherever he meets it; becauſe he had a Property by ſuch Contract, 
and a Man that hath a Property may retake his own where he meets | 


with it. | 
Upon Evidence the Caſe was, a Man had a Horſe in an Inn, and 
came thither and directed that the Innkeeper ſhould not give him any 


more Food, for he would not be reſponſible for it; and the Queſtion | 3 


was, whether for the Food after this Direction given by the Innkeeper 
to the Horſe, he who brought the Horſe thither ſhall be charged, or 


not; and Holt C. J. at firſt inclined that this is a Diſcharge, and that | 


the Horſe (tho' he might be retained by the Innkeeper,) yet is but in 


the Nature of a Diſtreſs, and it being in the Cuſtody of the Innkeeper | 7 


in his Inn, this is a Pound Covert, and the Horſe afterwards ought to 


be found and maintained at the Peril of the Innkeeper ; but after, uta 
Opiuione, he directed, that this was not a Diſcharge ; for then any Inn -- 


keeper might be deceived, and it is the leſſening of _ OY of an 
ag e op may detain, and, by the Cuſtom of London, ſell the 
is 


Horſe for his Keeping. 
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nants and Tenants 
in common. 


(A) Of the Nature of their Eſtates; and therein ok the 
Difference between Joint:tenants and Tenants in 

(B) What Perſons may be Joint-tenants oz Tenants 
in common. : {ic OR 

(C) Of whar Things there mar be a Joint-tenancy 02 
Tenancy in common. 


(D) How a Joint⸗tenancy is created. 

(E) how a Tenancy in common is created. 55 

(F) What Wozds create a Joint-tenancy, and not a 
Tenancy in common, & © converſo. 


(G) Of the Duration and Continuance of the Eſtate, 
whether given jointlp, o2 in common; and therein 


where the Inheritance ſhall be ſatd to be joint o2 
ſeveral. a 


(H) Of the joint and diſtinct Intereſt of Joint-tenants 


and Tenants in common, as to Acts done by oz to 
them: And herein, | 


1. In what Acts they muſt all join; 


2. Where the Acts of one will be equally advantageous as 


if done by both. 


3. Where the Acts of one will bind the other, whether to his 


Advantage or Prejudice. 


(1) Of Severance and Survivozſhip : And herein, 
1. Of the Right of Survivorſhip, and what Things will 


ſurvive. | | 
2. At what Time the Right of Survivorſhip is to take Place. 
3. What Diſpoſition will work a Severance, and defeat the 
Right of Survivorſhip: And herein, 


1. What Diſpoſition with a Stranger will work a Severance. 
2. What Diſpoſition or Conveyance by one Joint-teyant or 


Tenant in common, with his Companion, will work a 
Severance. | 


” 


3. At what Time ſuch Diſpoſition muſt be made to take 
Effect. 


4. 2 ſhall be a total Severance, or but for a limited 
me, 


5. How 
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ges or Incumbrances of one Joi. 


5. How far the Char 
tenant ſhall affect the Survivor. 
6. Of Severance by Operation of Law. 


4 


1 


7. Of Severance by Compulſion of Law ; and therein & 


the Writ de Partitione facienda. 


& 
og 


(&) Joint-tenants and Tenants in common how to ſi © 


and be ſued ; and therein of Summons and Severanc | 


(L) Ok the Kemedies which Joint-tenants and Tenant; E 
in common have againſt each other, : 


— — — ——— 


nn „ 


(A) Of the Nature of their Eſtates; and there: 
in of the Difference between Joint-tenants 
and Tenants in common, = 


. 


Lit. ſeck. 27. HERE (a) a Feoffment is made to two or more, and ther 


(a) Or may Heirs, or a Leaſe is made to them for Term of their ) 
de created Lives, they are Joint-tenants; for being jointly infeoffed, | 
21 Sc. they ſhall jointly hold per mie & per tout, and ſhall jointy 


ances. ſuch implead and be impleaded, which Property is common between then ; 
as Fine, Re- and Coparceners : but Joint-tenants have a ſole Quality of Survivorſhi, | 


covery, Ran: which neither Coparceners nor Tenants in common have. 
gain an 


Sale, Releaſe, Confirmation, &*c. Co. Lit. 180. 5. (b) Or by other Limitations, as if a Rent-charg: | 
of 101. be granted to A. ard B. to have and to hold ro them two, viz. to A. until he be married, and Þ 
unto B. till he be advanced ro a Benefice, they are Joint-tenants in the mean time, notwithſtanding 
the ſeveral Limitations, and if A. die before Marriage, the Rent ſhall ſurvive ; but if A. had ma- 
ried, the Rent ſhould have ccaſed for a Moiety; & ſic e converſo on the other Side. Co. Lit. 180. b. 


Lit. ſe. 292. Tenants in common are thoſe that come to the Land by ſeveral Title, 
Co. Lit. 189. 4. or by one Title and ſeveral Rights; as if there be three Joint-tenantz, 
and one alien his Part, the other two are Joint-tenants of their Part 


that remain, and hold them in common with the Alienee; ſo if Joint- 


tenants make ſeveral Feoffments or Gifts in Tail, or Leaſes for Life, bt 
Feoffees, Donees, or Leſſees are Tenants in common. 

Co.Lit189.a. And as the eſſential Difference between Joint-tenants and Tenants in 
common is, that Joint-tenants have the Lands by one joint Title, and 
in one Right, and Tenants in common by ſeveral Titles, or by one Title 
and by ſeveral Rights; this is the Reaſon, ſays my Lord Coke, that 
Joint-tenants have one joint Freehold, and Tenants in common have 
ſeveral Freeholds, tho? this Property is common to them both, viz. that 
their Occupation is individed, and neither of them knoweth his Part in 
ſeveral. 

3 Co. 27- Hence it appears, that the Wife of a Toint-tenant cannot be endowed; 

Co. Lit. 39. 4. as if Lands are given to two Men and their Heirs, or the Heirs of their 


3 two Bodies, and one of them dies, his Wife ſhall not be endowed, but 
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Dover 4. $4, it ſhall go to the Survivor, who then is in from the firſt Feoffor or Donor, Þ* 


Cro.Eliz. 503. and may plead it as an original Feoffment or Gift to himſelf, and ſo i 
Perk ſe#:334 paramount her Title of Dower, which is not complete till her Husband' 
Death; and one Book fays, it was the antient Courſe in Mortgages to 


make the Eſtate to two, in order to prevent the Mortgagee's Wife o 
Dower. 


But 


_ 


 _ — ww 5 . | 4 = OE ES: ) 
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T. But the Wife of a Tenant in common ſhall be endowed ; fur there Lit. elf. 44, 
vo Survivorſhip takes Flace, but each Moiety (a) deſcends to the reſpec- . 24 6. 
Nie Heirs of the reſpective Tenant in common, and in ſuch Caſe the 33. b. , | 
Dower ſhall be aſſigned in (5) common too; for ſhe cannot have it other- (a) And it 


J viſe than her Husband had. * 

i We bat a Wrir of Dower will lic againſt the Heir of the Tenant in common before Partition made. 
34 3 Lev 4. Sutton and Rolf. (b) And not by Metes and Pounds; for which vide 1 Broconl. 127. 1 Rol. 
Abr. 682. Perk. ſect. 413. 

4 Alſo if there be two Toint-tehants, and one releaſeth to the other, this Co. Lir. 9. 
© paſſerh a Fee without the Word Jleirs, becauſe it refers to the whole Fee, *. b. 
uh ch they jointly took, and are poſſeſſed of by Force of the firſt Con- 
veyance; but Tenants in common cannot releaſe to each other ; for a 

Z Rcelerſe ſuppoſeth the Party to have the Thing in Demand; but Tenants 

in common have ſeveral diſtinct Frecholds, which they cannot transfer 

® otherwiſe than as Perſons who are ſole ſeiſed. | 

If Lands be given to A. and B. and the Heirs of A. B. who is only 22H 6. 5r. 

© Joint-tenant for Life, cannot ſurrender his Eſtate to A. for he is ſeiſcd 2 Ret Al. 86. 

q with him per mie & per tout. 

If Land be given jointly to two, upon Condition that they ſhall not Winch 3. 

4 alien, and one of them releaſe to the other, it is no Breach of the Con- Ram 413. 
dition. | 

5 If there be two Joint-tenants of Land holden by Heriot Service, and Ocven 152. 

one dies, the other ſhall not pay Heriot Service; fot there is no Change = — aud 
ef the Tenant, the Survivor continuing Tenant of the whole Land. „ 

4 And altho* Tenants in common have ſeveral Freeholds, yet one 1 Salk. 392. 

® Tenam in common cannot diſſeiſe the other, otherwiſe than by an Reg > 

= actual Difſeiſin, as turning him out, and hindering him to enter; but a yum 
bare Perception of the Profit is not enough. 


„ 
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(B) What Perſons map be Joint⸗tenants oz 
= Tenants in common. 


= 
- * * 


Af Alien and Subject may be Joint-tenants, & nullum tempus occurrit Co. Lil. 180. l. 
= Regi; therefore if an Alien and Subject born purchaſe Lands to : 
them and their Heirs, the Survivorſhip ſhall rake Place till Office found; 

but the Office found intitles the King, and fevers the Joint-tenancy. 

& If a Villein and another Perſon purchaſe Lands to them and their Co.Lit.186 a. 
= Heits, the Lord of the Villein may enter into a Moiety. 

Bodies Politick or Corporate cannot be Joint-tenants with each other, C. Lu. 189 l. 
neither can a Corporation, whether ſole or aggregate, be Joint-tenant 199. a. 
= With a natural Perſon , and therefore if Land be given to two Biſhops, e, z02. 

or Abbots, or Parſons, and their Succeſſors, they are "Tenants in com- * end Me 
mon at firſt, and have no joint Eſtate for Life; for they take in their 
politick Capacities in Right of their Churches or Houſes ; ſo if Land be 
given to the King and a SubjeR, and their Heirs, or if the Crown de- 
ſcend to a Joint-tenant, or if Lands be given to a Layman and a Parſon, 
and to the Heirs of one, and Succeſſors of the other, they are Tenants 
in common; for the Fee veſts in them in ſeveral Capacities. 

But if a Leaſe for Years or other perſonal Thing be given to a Lay- C. Lit 150 4. 
man and Biſhop, Cc. they are not Tenants in common, but Joint— 


tenants ; for as no Chattel perſonal can go in Succeſſion, they muſt both 
take in their natural Capacities. 


Vol. 111, 30 


Difle.ſors 


150 Joint⸗tenants and Tenants in common. 


>. if 
1 ©" 


21 E z. 50. b. Diſſeiſors may be Joint-tenants, and upon the Death of one of then a 
2 Rel. abr. 8). the Survivor ſhall have the whole; for the Right, ſuch as it was, cons. 3 


nued jointly in them. 
21 F 3. 50. b. Ind 
2 Rol. .1br. 8 


infra Atatem. 


Lit. ſe. 291. Baron and Feme may be Joint-tenants ; but herein it is to be obſerveq, Þ 
that Husband and Wife being conſidered but as one Perſon in Law, 
an Eſtate be made to Husband and Wife, and a third Perſon, and then 

(a) 4. pur- Heirs, the Husband and Wife take but one (a) Moiety, the third Perſan 


chaſed a the other. 
Copy hold 


Eſtate, and took Surrender thereof in the Names of himſelf, bis Wife, and Daughter, and ther 


ants may be Joint-tenants, and if there be two Infants Join. 
'* tenants, who alien in Fee, and one of them dies, the Survivor ſhall ha. © 
the whole ; for notwithſtanding the Alienation the Joint-tenancy is n: 
{evered, by reaſon of the Poſſibility of defeating it by Writ Dum fi 


Heirs, which he afterwards, as viſible Owner thereof, mortgaged to F. S. On a Bill brought by : 
the Mortgayce agxinlt the Mother and Daughter, to diſcover their Title, and to ſet aſide their | 
Eſtates as fraudulent againſt the Mortgagee, who was a Purchaſor; it was held by the Court not « © 


be fraudulent, and that the Hushand and Wife took one Moiety by Intireties, which the Husband 
could not alien, nor diſpoſe ſo as to bird the Wife, and that the other Moiety was well veſted in the 
Daughter. 2 Vern. 120. Buck verſus Andrews. 


Co. Lit. 18 3. a. Alſo Baron and Feme being one Perſon in Law, there can be no 


Moietics between them of an Eſtate given to them jointly during Cover. | 


ture ; and therefore if Lands be given to Husband and Wife, and their 
Heirs, the Husband cannot during the Wife's Life diſpoſe of any Part 
of it, but the Whole muſt go to the Survivor of them. 


Co. Lit. 18. l. But if an Eſtate be made to a Man and a Woman, and their Heis, 


before Marriage, and after they marry, the Husband and Wife haze 
Moiceties between them. | 
Co. Lit. 187. And as there can be no Moieties between Husband and Wife of an 


Eſtate given to them during Marriage, it hath been holden, that if the 


Husband be artainted and executed, the Wife ſhall by her Petition re- N 


gain all ſuch Lands conveyed jointly to her and her Husband. 


Co. Lit. 187, So. if the Lord enter on the Husband being his Villein, and having! 


made ſuch Purchaſe, the Wife ſurviving ſhall recover the Whole. 

Co. Lit. 18 3. It is ſaid, that if a Deed of Feoffment or Grant of a Reverſion be 
made to them whilſt ſole, and then they intermarry before Livery or 
Attornment, that they take no Moieties ; but if they had been ſeiſed 


of an Uſe by Moieties before 27 H. 8. cap. 10. and ſuch Uſe had been 


executed, by the Statute they ſhould have had the Eſtate of the Land 
by ann for they ſhould have the Eſtate in ſuch Plight as they had 
| the Ule. 
Co. Lit. 183. If Husband and Wife vouch and recover by Force of a Warranty 
made to them when ſole, yet they ſhall have no Moieties in the Eſtate 
recovered. | 


Co. Lit. 188. If A. make a Feoffment to the Uſe of himſelf and ſuch Wife as he 


1 Co. 101. ſhall marry, and afterwards take a Wife, he and his Wife are Joint- ; 


Dyer 34% tenants, tho' he were ſeiſed of a qualified Fee before the Marriage, and 


the Wife had nothing; for by the Marriage the contingent Eſtate veſted 
in them both at the ſame Time by the ſaid Limitation. 
2 Vern. 67. If A. purchaſe a Walk in a Chaſe, and take the Patent thus, to himſelt 
decreed be- and his Wife, and one F. S. for their Lives, and the Life of the longeſt 


2 Liver of them, and afterwards A. dies indebted, this Purchaſe is not 


Bridoes. Aſſets; for it ſhall be preſumed to be intended an () Advancement and 
(b) If Father Proviſion for the Wife ; for ſhe cannot be a Truſtee for her Husband, 
and Jon 2 and therefore ſhe ſhall enjoy the Benefit of it during her Life; but after 
in Purchaſe 

of Lands on a valuable Conſideration, and the Father afterwards deviſes thoſe Lands, the Court ot 
Chancery will not ſuppoſe the Concurrence of the Son was only in Truſt for the Father, but that he 
was made Joint: tenant for his own Advantage; and this, it is ſaid, was the antient Way of purchaſing 
to avoid Wardſhips. 1 Chan. Ca. 28. Scroo pe verſus Scroope, Ta 
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ner Deceaſe, in Caſe 7. S. ſhould ſurvive her, then to be a Truſt for 
(he Executor of the Husband, and applied towards the Payment of his 

cbts. 
"I Leaſe is made to A. and to Husband and Wife, viz. to A. for co. Lit. 187.6. 
Life, Husband in Tail, Wife for Years; in this Caſe each of the three 
has a ſeveral Eſtate. | 

If an Eſtate be limited to Husband and Wife, and the Heirs of the 2 Co. 61. 
Body of the Husband, they are Joint-tenants for Life, and the Inheri- +" 470, 
tance is ſo executed in him, that if he makes a Feoffment, this will be a Poph, 12. 
Diſcontinuance to his Iſſue; but if he ſuffers a common Recovery with Dyer o p!. 22. 
ſingle Voucher, this will bind neither the Iſſue nor any Remainders, G, Car. zac. 
becauſe his Wife was ſeiſed of the Whole jointly with him, and not 5 55 2 
Part, and there are no Moieties between them, and therefore it cannot Yolo, 3 
be good for any Part; but the Feoffment deals with the Poſſeſſion, and 1 Lev 37. 
gives it away by ſolemn Livery ; and therefore to preſerve the Warranty, * $4. 35. 
this amounts to a Diſcontinuance, and the Ifſue ſhall be put to his Fyr- 
medon in Deſcender, and thoſe in Remainder to their Fyrmedon in Re- 
mainder ; and if the Husband levies a Fine, this will bind the Iſſue, by 
the Statute 4 H. J. and 32 H. 8. | : 

And as the Husband, being jointly ſeiſed with his Wife of the Lands, « Ru. {iy 
cannot alien them; ſo neither can he charge ſuch Lands; and therefofe 346. 
where the Husband in ſuch Caſe acknowledged a Recognizance, and 
died, it was held, that the Wife ſhould hold the Lands diſcharged. 

Husband and Wife may be Joint-tenants of a Leaſe for Years, or other 43 E. 3. 10. 
Chartel (a) real, as well as of a Freehold or Eſtate of Inheritance. Rel. Abr. 


8 349. 
(x) But if Goods are given to Husband and Wife, the Wife ſhall not have them by buryiverthip, 
but the Executor of the Husband. 43 E. 3. 10. 1 Rol. Abr. 349 | 


So if (4) a Statute be acknowledged to Baron and Feme, they are 48E. 3. 12.6. 


Joint-tenants of this, and the Feme ſhall have all by Survivorſhip. Ia Bar. 
88. ene 24. 
1 Rol. Abr. 342, 889. S. C. (5) So if an Obligation be made to Baron and Feme. 1 Rol. Abr. * 


Alſo it hath been ruled in Chancery, that where the Husband lends 2 Verr. 683. 
out Money in the Names of himſelf and his Wife, upon Mortgages and 
Bonds, and dies, that the Wife is intitled to the Money by Survivorſhip, 
if there are Aſſets ſufficient to pay the Husband's Debts. 

But where the Husband is jointly poſſeſſed of a Leaſehold Intereſt, or 1 Rel. Abr 
other perſonal Thing, he may diſpoſe of it in his Life-time without the 343: 
Conſent or Concurrence of his Wife. 

But if a Leaſe de made to Baron and Feme for Years, the Baron e. It. 351. 
cannot deviſe the Term; for the Feme is in by Survivorſhip before the 1 Rol. Air 
Deviſe takes Effect. 344. 

Alſo if a Leaſe be made to Baron and Feme for their Lives, Remain- 10 C. 51 
der to the Survivor, or to the Executors of the Survivor of them, and Goch. 139. 
the Baron grants the Term, and dies, this will not bar the Wife ſur- 4 Leon. 185. 


viving ; becauſe the Wife had but a Poſſibility, and no Intereſt. —_ 4 
8 Labs 
Poph. 5. Cro. Eliz. $41. Co. Lit. 46. b. 1 Ri p 44. 


If the Baron be indebted to the King, and purchaſes Lands for Years 8 co. Lit 15 t. 
to him and his Wife, and dies, this Land ſhall be put in Execution for But in 1 Rot. 
the {aid Debt, becauſe the Baron had Power to diſpoſe of the ſaid “. 34. this 


Term. 1s made a 
Here. 


It a (c) Rent - Charge be granted to a Man and a Woman for Years, 1 Rel. Abr. 
who afterwards intermarry, and after Arrearages incur, and after the 359: 


Baron dies, the Feme ſhall have the Reſidue of the Rent, and alſo the 2 „. Ka 


: f ; arc ſeiſed of 
a Rent-Service for their Lives, the Rent incurs, and after the Baron dies, the Feme ſhall os the 


Arrearages incurred during the Coyerture, 29 E 3. 140. Moor 887. pl. 1248, Hob. 208. Cro. Elz. 791 
Arrear.. 


. — . s*2 
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nnn. 


Arrearages in a Writ of Annuity, becauſe they participate of the Nature 


of rhe Frincipal. 
1 Rel Aly. IF there be Baron and Feme Joint-tenants for Life, and the Baron 
723. ſows the Land, and dies before Severance, his Executor ſhall have the 


* 1 Emblements, and not the Feme; and it is ſaid, there is no Diverſity 
S C. and between this and where the Baron is ſeiſed in Right of the Feme. 

the Court | | 

divided thereupon. Dyer 316. S. C. cited in Margin to have been adjudged accordingly. Cro. Eliz. 61 
cited to have been adjudged ; Cf vide Owen 102. and 2 Vern. $22. where F. S. on his Marriage ſettle/ 
Lands to the Uſe of himlelf and his Wife for their Lives, and of the Survivor of them, Remainder 
to the Hcirs of their two Bodies; and the Husband dying and leaving the Ground ſown with Corn, the 
Queſtion was, whether the Emblements on the Land ſettled as aforeſaid ſhould go ro the Wife, or 
to the Executors of the Husband, and the Covrt of Chancery propoſed to each to take a * 
which was agreed to. 2 Vern, 3223. 


» — 


(C) Of what Things there may be a Joint⸗ 
tenancy oz Lenancy in common, 


Co Let. 181.5 T NR E may be a ſoint-tenancy not only of Lands and Tenement;, | 
2 Rol Abr $7, but alſo of Chartels perſonal, as well as real, ſuch as Leaſes for 
Years, a Horſe, Cc. for where two come to theſe by a joint Gift or 
Purchaſe, they thall ſurvive, and not go to the Executors of the Party 
dceceaſed. 
Co. LIS: a. But an Exception is to be made of two Joint-Merchants; for the 


Wares, Merchandizes, Debts, or Duties that they have as Joint-Mer. 
chants or Parceners ſhall not ſurvive, but ſhall go to the Executors of | 


the Deceaſed, and this per Legem . Mercatoriam, which is Part of the 
Laus of this Realm, for the Advancement and Continuance of Trade 
and Commerce; which being pro Bono Publico, the Rule is, that Fu; 
accreſcendi inter Mercatores pro Beneficio Commercii Locum non habet. 

Carib. 1701. But tho' there is no Survivorſhip between Merchants, yet if there are 

Kenip and two Joint-Merchants, or two who are jointly poſſefſed of Goods in the 

—— Way of Trade, who caſually loſe them, and afterwards one of them 

Comb. 474. dies, the Survivor alone may, it ſeems, bring Trover for them; for the 

3 Lev. 299. Action muſt neceſſarily ſurvive, tho* the Intereſt doth not, otherviſ 

S. C. there would be a Failure of Juſtice ; becauſe the Survivor and the Exe- 
cutor of him who is dead cannot join in the Action, for that their Rights 
are of ſeyeral Natures, and there muſt. be ſeveral Judgments ; but it 
being held clearly, that if this was any Plea, it muſt have been in Abate- 
ment, for which Reaſon the Books ſay the principal Point was not 
determined. 

Lit. {-4. 3:9: Alfo there may be Tenants in common of Chattels real or perſonal, 

Co. Lit 199 * jntire or ſeveral, as Leaſes for Years, Wards, Horſes, Oc. as when any 
of thoſe who were Joint-tenants of them grant over their Intereſt tos 
Stranger, the Grantee and the other are Tenants in common. 

Co Lit. 199. Alſo if there be two Tenants in common of a Seignory, and a Ward 
fall, they are Tenants in common of the Wardſhip as well of the Body 
as Land; and fo it is if the Land eſcheat to them, they ſhall be Tenants 
in common thereof. | | 

Co Lit.199 4. If a Corody be granted to two Men and their Heirs, in this Cafe, 
becauſe the Corody is incertain, and cannot be ſevered, it ſhall amount 
to a ſeveral Grant, to each of them one Corody ; for the Perſons be 
ſeveral, and the Corody is perſonal. | 

1 Vern 217. If two take a Leaſe jointly of a Farm, the Leaſe ſhall ſurvive ; but 
the Stock on the Farm, tho' occupied jointly, ſhall not ſurvive ; no 
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| 1 mall a Stock uſed in a joint Undertaking in the Way of Trade ſurvive ; 

and therefore it is ſaid not to be neceſſary in Articles of Copartnerſhip to 

© provide againſt it. 
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(D) How a Joint-tenancy is created. 


1 Joint-tenancy may be created by (a) Fine, Recovery, Bargain and Co. Lit. 180. b. 
A Sale, Releaſe, Confirmation, Ec. (a) But it is 


. ; ** 
K 


* ſaid, that a 
Fine ſur Conuzance de Droit come ceo, c, cannot be levied to two, and their Heirs ; for the End of 
© Fines being not only to ſettle the Poſſeſſion for the preſent, but for ever, the Admitrance of ſuch 
Fine would not anſwer that End; for beſides the Uncertainty which of the Conuzees ſhould ſurvive 
4 and enjoy the Land, the Fine itſelf cannot operate according to the Limitation ; for the Survivor, 
g 


dy the Privilege of Joint-tenancy, ſhall enjoy the whole, and for ever exclude the Heirs of the other 
® Conuzce ; beſides, the Fine being equivalent to a Judgment, ought to decide and ſettle the Right of 


the Fee. 2 Rol. Abr. 19. Co. Reading on Fines, 5, 9. g 


Alſo a Joint-tenancy may be created by (Y) a Diſſeiſin; as if two or Lit /e#. 278. | 
more diſſeiſe another of Lands, c. to their own Uſe, they are Joint- Co. Lit. 180. b. 


tenants, but if to the Uſe of one of them, he to whoſe Uſe is ſole Te- (03. — . 


nant, and the others Coadjutors. | oint-tenants 

4 * y Diſſeiſin, 

= fo there may be TJoint-tenants by Abatement, Intruſion, or Uſurpation. Co. Lit. 18 1. a. & vide 
” Vaugh. 189. | | 
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If a Diſſeiſin be made to the Uſe of two, and one agrees at one Time, Ce. Lit 188. 4. 
and another at another Time, yet they are Joint-tenants ; for every ! Ce. 36. 
ſubſequent Aſſent is equal to a Command precedent, and if both had * * 
commanded the Diſſeiſin, the firſt Act had been the Act of both, and 
therefore from that Act done they are now eſteemed as Joint-Diſſeiſors. 

Vet it is laid down as a general Rule, that Joint-Eſtates muſt veſt at Co. Lit. 188.4 
once, and that therefore if a Leaſe for Life be made to A. Remainder 
to the Heirs of J. S. and 7. N. then living, the Heirs cannot be Joint- 
tenants; but it ſeems that in this Caſe they are Tenants in common; 
for when J. &. dies, his Heirs have either a ſole Property of the Fee, or | , 
have it with others, becauſe there is none in Being to take it with him, b 
and if he had a ſole Property of the Fee, it cannot alter without ſome 
Act of his own; but he cannot have a ſole Property in the whole Re- 
mainder, for that were expreſly contrary to the Conveyance; he muſt 
therefore have a ſole Property of the Fee in a Moiety, which is a 
Tenancy in common. 2 | 

But in Caſe of an Uſe, Perſons may be Joint-tenants that do not take co. Lit. 188. 4. 
at the ſame Time; as if a Man enfeoffs ſuch a one to the Uſe of himſelf 13 Co. 56. 
for Life, and of ſuch a Wife as he ſhall afterwards take, they are Joint- D 340. 
tenants ; for here the Husband has no Property in the Land, neither * 
Jus in Re nor ad Rem, but the Feoffee has the whole Property, at firſt 
to the Husband only, and upon the Contingency of the Marriage, to 
them both intirely; and this is the only Rule in Equity to ſupport the 
Truſt in the ſame Manner the Parties have limited it; and now by the 
828 of Uſes it is executed in the ſame Form it was governed in 

quity. | 

If a Man enfeoffs or levies a Fine to A. in Fee, to the Uſe of himſelf 1 Rel Abr. 
and B. and their Heirs, they are at Common Law Joint-tenants of the 22 2 
Uſe; for the Eſtate in a Uſe veſts according to the Intent of the Parties, 4 22 
which was to place the intire Uſe in them, and the Poſſeſſion only in A. 
and ſince the Statute executes the Poſſeſſion in the ſame Manner as the 
Uſe was, they are not Tenants in common, as one in by the Common 

Vol. III, 3D Law, 
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Law, and the other by the Statute, but Joint-tenants by the Words of ͤ 


the Statute. 
2 Nol. Abr. If a Man infeoffs A. to the Uſe of A. and B. they are Joint-tenant,, 
791. tho B. gave no Conſideration, becauſe the Uſe is diſpoſed of expreſſ 
to him. 5 
13 Co. 34. If a Charter of Feoffment be made between A. of the one Part, and 
Poph. 126. B. and C. of the other Part, and A. gives Lands to B. Habendum to . 
*, and C. and their Heirs, C. takes nothing by the Habendum, becauſe al 
the Lands were given to B. and conſequently C. cannot hold thoſe Lands, 
which are given before to another; but in this Caſe if the Habendum had 


been to B. and C. and their Heirs, to the Uſe of B. and C. this had been 


a good Limitation of Uſe, and conſequently the Statute would carry the © 
Poſſeſſion to the Uſe, and B. and C. thereby become Joint-tenants, ; 
2 Rol. Abr. If Lands are given to a Woman and the Heirs of the Body of her © 
416. Husband, who is then dead, it is ſaid that the Wife and the Iſſue of the 
6 Co. 1. Husband are Joint-tenants for Life, with Remainder to the Iſſue in Tal; 
for ſince they are named to take in Poſſeſſion as the Wife, and if they 
ſnotild only take an Eſtate for Life, the Nonor would have again the 
Land, tho' there were ſtill Heirs of the Body of the Husband; and 
whoever anſwers that Deſcription is compriſed within the Words of the 
Gift, therefore they ſhall alſo have a Remainder in Tail. EY 
Cro Eliz. 431. If a Man has Iſſue only two Daughters, and deviſes his Lands to 
2 Sid. 33. them and their Heirs, this, tho' it be a Deviſe to the Heir at Lau, 
3 12 (for ſo are the Daughters, ) makes them Joint-tenants, in which Survi- * 
vorſhip ſhall take Place; for by the Will the Quality of the Eſtate s | 
altered. . 
Ce. Lis. 188.3. If Lands be deviſed to two, to have and to hold to one for Life, and 
| the other for Years, they are not Joint-tenants ; for an Eſtate of Free | 
hold cannot ſtand in Jointure with a Term for Years, nor can a Reverſion 


upon a Freehold ſtand in Jointure with a Freehold and Inheritance ii 
Poſſeſſion. 


FF TER — : * F 2 
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E) How a Tenancy in common is created, 


ENANTS in common, as has been ſaid, are thofe that come to 


* 4 
- 


Co. Lit. 189. a. . 


(a) As it the the Land by ſeveral (a) Titles, or by one Title and ſeveral Rights, 


2 — and they have the Poſſeſſion in common, tho? ſeveral Rights, and may 


they whoſe be by Purchaſe, Deſcent, or Prefcription. 
Eſtate he f 
bath in one Moiety, have holden in common the ſame Moiety with the other Tenant, which hath 


the other Moiety, and with his Anceſtors, or with thoſe whoſe Eſtate he hath undivided Time out 
of Mind. Liz. ſe#. 310. Co. Lit. 195. 


. 


Co. Lit. 189. If there be three Joint-tenants, and one alien his Part, the other tuo 


are Joint-tenants of their Parts that remain, and hold them in common 
with the Alienee. | | | 

Lit. ſe#. zog. So if there be two Coparceners, and one of them alien her Part, the 
Alienee and other Coparceners are Tenants in common. 

Co. Lit. 189. b. Alfo if Jqint-tenants make ſeveral Feoffments or Gifts in Tail, ot 

| Leaſes for Life, the Feoffees, Donees, or Leſſees are Tenants in com- 

mon. 

Co.Lit.1g0.a, If Land be given to two, Habend the one Moiety to one and his 


Heits, and the other Moiety to the other and his Heirs, they are Te- 
nants-in common. $ 


4 So 
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Led 


so if a Man ſeiſed in Fee infeoff another of a Moiety, or third or Ci 199. b, 


Furth Part, without any Aſſignment of it in Severalty, the Feoffee and 


 2dly, By limiting a Moiety, or a Third, or other undivided Part to one, 


pPeoffor are Tenants in common. 


If there be two Joint-Leſſees for Life, and one grant all that belongs C Lie 


* to him to another, the Grantee and the other Leſſee are Tenants in 
common as long as both Leſſees are alive, and the Leſſor ſhall enter into 


a Moiety by the Death of either of them ; becauſe by ſuch Grant the 
Tointure was ſevered, and it makes no Difference in this Caſe, if the 
Toint-Leaſe was made by theſe Words, Habend' to them two for their 
Lives, and to the Survivor; for Expreſſio eorum gue tacite iuſunt mbil 
operatur. 

If there are three Joint-tenants, and one of them releaſe to one of Ii, ſe#. 304. 
the other two all his Right, as to this third Part, he to whom the Releaſe Cobit.1 93. 4. 
was made and the other Joint-tenant are Tenants in common; but as 
to the other two Thirds they continue Joint-tenants as before. 


(F) What Moꝛds create a Joint-tenancy, and 
not a Lenancy in common, & e converlo. 


S to the Words which create a Joint-tenancy, and not a Tenancy 2 Rol. Abr. go. 
in common, we muſt diſtinguiſh between the Operations Words 3 C. 39. 
have in a Conveyance, and in a laſt Will or Teſtament, in which the 2 Vern. 323. 


Intention of the Teſtator is chiefly to govern ; if therefore an Eſtate be n = 


iven to two, equally divided, or equally (a) to be divided, theſe Words Difference 

8 (b) a Conveyance do not make them Tenants in common, or ſever where it — 
1. * to two equal - 

the Joint-tenancy, which was at firſt jointly conveyed to them. ly divide 4, 
, and where to 

two cqually to be divided. 2 Vert. 365, 366. Show. Pay. Caſes 210. (b) Copyhold Lands were ſur- 
rendered to the Uſe of A. B. and C and their Heirs, equally to be divided between them and their 
Heirs reſpectively; and Gold and Turton, Juſtices, held it a Tenancy in common, by reaſon of the 
apparent Intent of the Parties; but Holz Ch. Juſtice held it a n and that the Word equally 
imported no more than to have alike, and as to the Word divided he held, that did not Import a 
Tenancy in common, for their Poſſeſſion muſt be intire & pro indiviſo, to divide would be to deſtroy 
it; and it is ſtrange to create an Eſtate from a Word which implies only what would deſtroy it, 
1 Salk. 391. But this Co ſe being cited Mich. 1730 in Can, in the Caſe of Stringer and Phillips, was ſaid 
to have been reverſed, according to Lord Hol' Opinion. 6 8 


Therefore it hath been holden, that in Caſe of a Conveyance there Stringer ver. 
are but two Ways of making a Tenancy in common: 1½, Either by Philips, 
limiting the Eſtate to them to rake expreſly as Tenants in common: Or, 2936 ar the 


and the other Moiety or Third to another, Sc. and that the Words 


_ equally divided, or equally to be divided, would not create a Tenancy in 


common in a Deed; but they ſhould be Joint-tenants where the Chance 
of Survivorſhip is equal, and that Chance is the Meaning of the Words 
equally to be divided, or an equal Perception of the Profits. 

Alſo if a Man make a Feoffment in Fee of 20 Acres to A. and B. Co Lit. 183. B. 
Habendim one Moiety to A. and the other Moiety to B. this Habendum 190. b. 
makes them Tenants in common; for tho' the Fremiſſes be joint, and . 
therefore of themſelves would operate to give a joint Eſtate and Poſſeſſion, 
yet the Habendum explaining the Manner of Poſſeſſing, is not incon— 
ſiſtent or repugnant, becauſe it makes no Diviſion of that undivided 
Poſſeſſion which was given in the Premiſes. 

But if a Man conveys his Houſe and four Farms to Truſtees, upon 2 Vern. 328. 
Truſt that his two Siſters might cohabit in the capital Houſe, and Clert verius 
equally divide the Rents and Profits of the four Farms betwixt them, . 

| and 


2120 
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— 


— 


and the whole to the Survivor of them, this ſhall be a Joint-tenanc . 
for altho' the Words equally to be divided betwixt them do ſometimes in 


a Will make a Tenancy in common, yet it is only by Way of Con- ; 5 


ſtruction, and in Compliance with the Intent of the Teſtator. 
Moor 5 58. As a Deviſe to two equally, and their Heirs, this was held to make 
N. 759. them Tenants in common; for in a Will the Intention of the Teſtatot 
Cox adjudg- is to govern, and no Words which have a Meaning and tend to illuſtrate 
ed in the his Intention can be rejected, and therefore the Word equally muſt be 


Exchequer conſtrued to have been inſerted to make them Tenants in common, elſe 
Chamber by 


five Judges 


it can have no Meaning at all; and in this Caſe it was faid by one of the : 


againſt two; udges, that if the Word equally had come after the Deviſe to the : 


vide Dyer two and their Heirs, it had been more ſtrong to make them Tenants in , 


25. a, in common. 
Margin, and 
2 Rol. Abr. 89. ſeveral Caſes to this Purpoſe, 


Lit. Rep. 46. So a Deviſe of ſeveral Houſes to five, their Heirs and Aſſigns, all of " 
— and them to have Part and Part alike, the one of them to have ſo much | 


onphgood , 
Jer. Cl. the other, was held a Tenancy in common. 


Cro. Car. 75- S. C. adjudged. 


Oro. Fac. 448. So where a Man deviſed to his Wife for Life, and after her Deceaſe | 


King verſus 


ro Fo apa... his three Daughters, equally to be divided, and if any of them die b 


1 Rol. Ab. before the other, then the Survivors to be her Heirs, equally to be 


833. S. C. divided; and if they all die without Iſſue, then to others, Oc. and i: 
was held, that the Daughters were not Joint-tenants, but that they had 


2 Rol. Abr. 


—_ SY ſeveral Inheritances in Tail. | 


| reſolved. 3 Med. 209. S. C. cited, and like Point reſolved. 


Lev. 373- 
Ine and 


U 9S) and the longer Liver of them, to be equally divided between them after 


judged by three Judges 7 my one, and that the latter Words being in 
a Will ſhall controul the former. 
Hil. 158% A Man having three Sons, Miliam, Jobn, and Daniel, and Lands in 
16 Car. » P. S. and E. deviſed his Lands in P. to his Son Jobn and his Heirs 
3 and his Lands in S. to his Son Daniel and his Heirs, and deviſed that 
Ar wick. his Wife ſhould have all his Freehold Lands for five Years, paying 100 
1 Keb. 692, a Year to John, and 6 J. a Year to Daniel; and if either of his three Sons 
1 773 died before the five Years expired, then to be divided equally by them 
; that ſhall be living: William and John both died during the five Years ; 
and it was held, that William's Part, who died firſt, ſhould be divided 
berwixt John and Daniel, and they to be Tenants in common thereof; 
but it was likewiſe held, that when William was dead, and his Part 
divided, that that Clauſe was executed, ſo that upon the Death of the 
ſecond the Will would not carry his Part to the third. 
Trin. 6 Anne, In Treſpaſs for breaking and entering the Plaintiff's Cloſe, it was 
in B. R. found by ſpecial Verdict, that A. was ſeiſed in Fee of ſuch a Place, 
22 whereof the Cloſe in Queſtion was Parcel, and being ſo ſeiſed, made his 
and Faſien Will in Writing, wherein, inter alia, be gave to Fane the Wife of B. 
and to Elizabeth the Wife of C. all his Eſtate, Ec. to be equally divided 
between them, during their natural Lives, and after the Deceaſes of the 
ſaid Jane and Elizabeth to the right Heirs of Fane for ever; and found 
further, that the ſaid Fare and Elizabeth were Heirs at Law to the ſaid A. 
and that after the Death of A their Husbands entered in their Rights; 
that Jane died before the Treſpaſs, one of the Defendants being her 
Iſſue and Heir, and that C. entered into the Whole in Right of Elizaleth 
his Wife, and let to the Plaintiff, and thereupon the Defendant entered; 
and the only Queſtion was, whether this Deviſe made Fane and Elixa- 
beth Joint-tenants for Life, ſo as upon the Death of Fane the Whole 


+ | ſurvived 


So if a Man deviſe Lands to his two Sons and their Heirs for ever, 


his Wife's Death, this ſhall be a Tenancy in common in the Sons, ad- | 
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ſurvived to Elizabeth for Life, or whether upon the Words egnally to be 
= divided between they were Tenants in common, ſo as a Croſs-Remainder 
of the Moicty was not to go to the Heirs of Fane till after the Death of 
Elizabeth; and it was argued for the Plaintiff, that tho* the Words 
equally to be divided do often in a Will make a Tenancy in common, yet 
ir is not ſo much the Words themſelves, as the Intention of the Teſtator, 
that makes ſuch an Eſtate ; for they have no Force of themfelves to 
make ſuch an Eſtate, but according to the Intent of the Teſtator ; for a 
Joint-Eſtate is equally liable to be divided with an Eſtate in common, 
I ut. 186. and one Joint-tenant has no more than a Moiety to grant, 
co charge, or to diſpoſe of; and therefore the Words equally to be divided 
are no more than what the Law implics, and the only Difference be- 
* rween Joint-tenants and Tenants in common is the Conveyance by which 
they claim. Lit. ſect. 292, 298. And in this Cale being in a Will, if it 
had gone no farther than to be equally divided between them, it was 
agreed it would have been a Tenancy in common. /. 211. 2 Rol. Alr. 
89, 90. But here was a manifeſt Intent that it ſhould go to the Survivor; 
for ir is limited after the Deccaſes of the ſaid Fane and Elizabeth tothe 
right Heirs of Zane; which is as if he had ſaid, to them, and the Sur- 
vivor of them, for their Lives; for the right Heirs of Jane are to take 
nothing till Fane and Eligabeth's Death, and they are to take the whole 
Eſtate at the ſame Time, and not one Moiety at one Time, and another 
at another; and if his Intent had been ſo, he would have ſaid ſo, vis. 
Ard after the Deceaſe of them, or either of them; for in ſuch Caſe 
if the Deviſces ſhould take as Tenants in common, the Remainder in 
the one Moicty muſt be contingent, ſo that if the "Tenant in common 
in Fee ſhould ſurvive the other Jenant in common for Life, the Remain— 
der to the right Heirs of Zane will be void as to the other Moiety, and 
there is no other Way to make the whole Deviſe good, but by making 
them Joint-tenants for Life; and admitting they were Tenants in com- 
mon, yet the Defendant has no Title but to the Moiety till after both 
their Deaths, which has not happened, Elizabeth being ſtill living; and. 
& to this Purpoſe were cited Moor 7, 4 Leon. 14. 2 Jones 1712. Raym, 452. 
8 Holmes and Meynel. 151 55 | 
D® On the other Side it was argued, that they were Tenants in common, 
&. and that in a Will the Words egzally to be divided beteucen them have been 
always conſtrued to make a "Tenancy in common, becauſe of the Intent 
g of the Teſtator, which in a Will is chiefly to be regarded; as if one 
LE deviſe Lands to one and his Aſſigns for ever, this paſſes a good Eſtate 
in Fee; beſides, in this Caſe there was no Intent to make them Joint- 
tenants: For, 1, There are no Words of Survivorſhip; for the Words 
| = after the Deceaſes of the ſaid Jane and Elizabeth, are no more than what 
x the Law would have implied, for it could not take Effect otherwiſe for 
the Whole, as it will do when it is limited to a Stranger, and his Heirs, 
= and if he die without Iſſue, then to B. and theſe Words. in the principal 
1 Caſe do not carry a neceſſary Implication that they ſhould be Joint- 

- tenants ; for in the mean time it may deſcend to the Heir at Law, as to 
a Moiety; and the Reaſon why equally to be divided makes a Tenanc: 


in common in a Will is, becauſe otherwiſe thoſe Words would be idle, 


for they import a Diviſion in the Intereſt. 3 Lev. 373. Styl. 434. Bentl. 
and Daliſ. 77. | | 


Holt C. J. pronounced the Opinion of the Court, that they were 
Joint-tenants, notwithſtanding the Words equally to be divided between 
them, and the Lands ought to ſurvive to Elizabeth : 1/7, For tho' upon 
ſuch Words generally they are Tenants in common, yet if it ſhould be 
ſo in this Caſe it would be expreſly againſt the Intent of the Teſtator, 
and would defeat the Heirs of Fane of Part; for they are to take all 


together, and not by Moieties, one at one Time, and one at another, 
me 1 * and if they ſhould be Tenants in common, they muſt 


1 3 take 
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take by Moieties at ſeveral Times. ah, It is expreſs that the Heirs of B 
7 are not to take till after both their Deceaſes. 34ly, If they ſhouly 
be Tenants in common, then the Heirs of Jane would be in Danger to 


loſe a Moiety; for as to that one Moiety, it muſt be a contingent Re. 
mainder; ſo that if Elizabeth ſhould die during the Life of Jane, the 
Contingency for that Moiety not happening, it muſt deſcend to the Heir, 
at Law of the Teſtator, who are Elizabeth and the Iſſue of Jane, a; 
Coparceners. 4thly, Jane and Elizabeth are Heirs at Law to the Teſta. 
tor, and as ſuch the whole would have deſcended to them in Coparcenary, 
if no Will had been made; but here by this Will it is plain the Teſtatot 
intended to prefer the Heirs of Jane to the Whole; and it was adjudged 
for the Plaintiff. | 

2 Vern. 430. A. deviſed Lands to Truſtees, and their Heirs, in Truſt that the Pro. 

Phillis and firs ſhould be equally divided between his Wife and Daughter during the 


. Wife's Life, and after her Death he deviſed the ſame to the Uſe of his 


167. S. C. Daughter in Tail, with Remainders over; the Daughter died during the 
ta) Vide Mother's Life; and it was held in (a) Chancery, that this was a Te. © 
16 wy. 13% nancy in common, and ſhould go to the Adminiſtrator of the Daughter 
held, tbar during the Mother's Life, and ſhould not be a reſulting Truſt for the | 


Survivorſhip Benefit of the Heir. | 
muſt rake 
Place as well in Equity as at Law. 


1 Vern. 353. F. S. deviſed a Term for Years, and all her Intereſt therein, to her © 
* and two Daughters, they paying yearly to her Son 25 J. by Quarterly Pay. © 
ments, viz. each of them 12/. 10s. Yearly out of the Rents of the Pre: © 
miſſes during his Life, if the Term ſo long continued; and my Lord | 
Chancellor held it clearly a Tenancy in common, the 25 J. being to be 


Rowſe. 


paid by the two Daughters equally in Moieties. 


Abr. Eg. 29. A Man having a Mortgage for Years makes his Will, and thereby | 
Edwardsand deviſes all his perſonal Eſtate, of what Nature ſoever, to his Executors, | 


er in Truſt for the Payment of his Debts, and afterwards deviſes the Refi 
reced. Chan. 


332. S. C. due and Overplus of his perſonal Eſtate to his two Daughters, equally 
to be divided between them, and dies; the Debts being ſatisfied, the 
Daughters contract with the Mortgagor for the Purchaſe of the Equity 
of Redemption to them and their Heirs ; one of the Daughters deviſes 
her Share and Intereſt to the Plaintiff, and dies; and it was held, that 
this Purchaſe of the Equity of Redemption and Inheritance was a Te- 
nancy in common, the Mortgage deviſed to the Daughters being ſo, and 

| this Purchaſe being founded on the ſaid Mortgage. . 
Abr. Eq. 29%: F. S. deviſed his Leaſehold Houſe to his Wife for Life, and after her 
gg Lek. Death he deviſed it to A. and her three Sons, equally amongſt them; 
; and it was decreed, that they took it as Tenants in common, tho? there 
Was no Mention of any Diviſion to be made. 

Preced Chan. A Man aſſigns a Term to Truſtees, in Truſt to permit himſelf to 

- ” 2 receive the Profits thereof during his Life, and after his Death in Truſt 

co permit his two Daughters B. and C. their Executors and Adminiſtra- 


tors, to receive the Profits during the Reſidue of the Term, equally to * 


be divided between them, they paying ſo much within two Vears to his two 
other Daughters; and it was held, that this being a Truſt of a perſonal 
Thing, they were Tenants in common, the Father's Intention appearing to 
be to make ſeveral and diſtinct Proviſions for his two Daughters, and the 
paying the Sums appointed to the Siſters makes them Purchaſers. 
Cavth. 15. One deviſes 2001. to be laid out in the Purchaſe of Lands, and ſettled 
in Can. by Truſtees to the Uſe of her Daughter, and the Heirs of her Body, 
and if ſhe died without Hue, then to the Uſe of the Children of 4: 
(ho then had Iſſue B. and C.) the Daughter died without Iſſue before 
the Money was laid out, after whoſe Death the Truſtees laid out the 
Money in a Purchaſe of Lands, and ſettled the ſame on B. and C. Joint 
I ] 
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in Fee, according to the Will, who accordingly enjoyed the ſame for 
ſome Time; and one of them dying, it was held, that this was a Joint- 
tenancy, which went to the Survivor : Bur it is ſaid to have been holden 1; Head of 
by the Court, that if the Money had not been actually laid out in a Tue. | 
Purchaſe, the Survivor would have been intitled but to a Moiety only. _ | 

Alſo it is ſaid, that if 500 J. apiece is deviſed to two Legatecs, who Carts. 16. 
take a Mortgage jointly to them both, for ſecuring the Payment of their 
Legacies, with Intereſt, and one of them dies, the other ſhall have no- 
thing by Survivorſhip, becauſe in this Caſe the Mortgagees were Truftees 
for each other, and the Mortgage, which is only as a Security, makes 1 
no Alteration in the Caſe. 3 


One deviſed 100 J to five, equally to be divided between them and 4br. Tg. 4 

? . : * . 1 2. 1 
the Survivors and Survivor of them, and if A. (one of the five,) died Stringer Sd | 
before Marriage, her Share to go over to another Perſon ; and it was Phillips, at 1 


decreed, that they took this 100 J. as Tenants in common, and that the the Rolls, I 
Words and the Survivors or Survivor of them to make them Joint- ; | 4 
tenants would be a Contradiction to the firſt Words, whereby they | 1 
were made Tenants in common, and that they ſhould be conſtrued to 'L 
extend only to ſuch as were Survivors at the Death of the Teſtator, | 
and therefore inſerted to prevent a Lapſe, and this is the ſtronger by 1 
the Limitation over of A.'s Share upon a Contingency, by which it is 
plain the Teſtator did not intend her to be a Joint-tenant with the reſt, 
and as the Deviſe was to all five, they muſt all take alike, and not A. 
be Tenant in common, and the other tour Joint-tenants. . | | 

It ſeems to be the Doctrine of the Courts of Equity, that where two e r,,.. 4 
or more purchaſe Lands, and advance the Money in equal Proportions, 33, 213, 3614 | i 
and take a Conveyance to them and their Heirs, that this is a Joint= | 
tenancy, that is, a Purchaſe by them jointly of the Chance of Survivor- þ 
ſhip, which may happen to the one of them as well as to the other ; bur 
where the Proportions of the Money are not equal, and this appears in 
the Deed itſelf, this makes them in the Nature of Partners, and how- 
ever the legal Eſtate may ſurvive, yet the Survivor ſhall be conſidered | 
but as a Truſtee for the others in Proportion to the Sums advanced by | 
each of them; ſo if two or more make a joint Purchaſe, and afterwards ; 
one of them lays out a conſiderable Sum of Money in Repairs or Im- 1 
provements, and dies, this ſhall be a Lien upon the Land, and a Truſt | 
for the Repreſentative of him that advanced it, and that in all other 
Caſes of a joint Undertaking or Partnerſhip, either in Trade, or any 
other Dealing, they were to be conſidered as Tenants in common, or the 
Survivors as Truſtees for thoſe who were dead. 

As where the Commiſſioners of Sewers had ſold and conveyed Lands -. 
to five Perſons, and their Heirs, who afterwards, in order to improve 290-1. 
and cultivate thoſe Lands, entered into Articles, whereby they agreed Lake and 
to be equally concerned as to Profit and Lofs, and to advance each of en. 
them ſuch a Sum to be laid out in the Manurance and Improvement of 
the Land ; and it was held, that they were Tenants in common, and 
not Joint-tenants, as to the beneficial Intereſt or Right in thoſe Lands, 
and that the Survivor ſhould not go away with the Whole ; for then 
it might happen that ſome might have paid or laid out their Share of | 
the Money, and others, who had laid out nothing, go away with the . | 
whole Eſtate. | 
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(C) Of the Duration and Continuance of the 


s 


5 Co. 9. 
1 Sid. 247. 
Naym. 126. 


2 Co. 23. 24. 
Baldwin's 
Cale. 

1 And 223. 
Owen 48. 


2 Nol. Ihr. 
150. 


Eſtate, Whether given jointly, oz in com⸗ 
mon; and therein where the Inheritante 
ſhall be ſaid to be joint oꝛ ſeveral. 


P an Eſtate is limited to Husband and Wife during theit joint Lives, 

this is no abſolute Eſtate for their Lives, ſo as to go to the Survivor; 
but the Death of either of them determines that Eſtate: 

If a Man covenants, grants, demiſes, and to Farm lets Land to 4 
and B. and the Heirs of B. Habendum to A. and B. for 300 Years, this 
is but a Term for Years in A. and B. tho? there be Words of Inheri. 
tance; for it was plainly the Intention of the Leſſor to create a Term 


only by his uſing the common Words of Demiſe ; beſides, the Leſſee, | 
by the Premiſſes could have but an Eſtate at Will, becauſe the Words 
of Inheritance in the Premiſſes of the Deed were not ſufficient to carry | 


the Freehold without Livery, which was not made in this Caſe. 
If a Leaſe be made to A. and B. for their Lives, and the Life of the 


longeſt Liver of them, and they make Partition, and then A. dies, the 


Leſſor ſhall enter into his Part, and there can be no Occupancy, for }. 
has no Title, to it, becauſe the Right of Survivorſhip was loſt by the 
Partition, which deſtroyed the Joint-tenancy ; nor will the Words to the 


longeſt Liver be of any Ufe to B. becauſe they were void at firſt, being 


no more than the Law implied in the Joint-Eſtate ; nor can there'be any 


Occupancy, becauſe after the Partition each of the Leſſees have but an 


Lit. ſei. 28 5. 


Lit. ſet?, 283. 


Play. 35. 4. 
Co. Lit. 183. 


Co. Lit. 25. b. 
Bre. Eſtate 22. 


Tail 16. 


— 


Eſtate for their own Lives in their ſeveral Moieties, and conſequently | 
the Reverſion, which is to commence when the particular Eſtate deter- 


mines, muſt neceſſarily take Place. 


If a Leaſe be made to two, and to the Heirs of one of them, they ac: 
Joint-tenants for Life, and one has a Freehold, and the other a Fee, 
and if he that has the Fee die, the Survivor ſhall hold the Whole during F 


his Life. 


If Lands be given to two Men and the Heirs of their Bodies N 

or tho' Þ 
the Gift be limited to the Deſcendants of their Bodies, yet it being 
impoſſible there ſhould be one Deſcendant of both their Bodies, they F 


they have but a Joint-Eſtate for Life, and ſeveral Inheritances ; 


cannot have a Joint Eſtate-Tail. 


So if Lands be given to one Man and two Women, and the Heirs of 


their Bodies begotten, they have a Joint-Eſtate for Life, and ſeveri 


Inheritances, becauſe there can be no one Iſſue of both the Women RY 
Bodies; and if the Man ſhould marry one of them, yer it is not limited “ 


in the Donation which of them, in Caſe of ſuch Intermarriage, ſhould 
firſt rake. | 


So if Land be given to two Men and their Wives, and the Heirs of | ; 


their Bodies begotten, they have a Joint-Eſtate for Life, and ſeveril 


Inheritances, but no Joint-Eſtate in Tail; becauſe tho? the Husband and Þ 


the Wife of the other may die, and the Survivors may marry ; yet the 
Gift being made to them all, and the Heirs of their Bodies, it is impoſſible 
that there ſhould be one Heir or Deſcendant of all their Bodies, and 
therefore it can be no Joint-Eſtate in them all, but they all four take 
jointly for Life, and each Husband and his Wife have a ſeveral Inher 
tance in a Moiety. 

But if Land be given to a Man and a Woman unmarried, and tht 
Heirs of their Bodies, this is a Tail ſpecial, for the Poſſibility that the 
may marry, and then the Deſcendants of that Marriage can only inbe- 
rit: So if the Gift be made to a Man that hath a Wife, and to a wor 
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I hath a Husband, and the Heirs of their Bodies, this is a Tail ſpecial 
. reſently in them, for the Poſſibility that they may marry, and the 
WE) cſcendants of ſuch Marriage may inherit according to the Limitation 
of the Gift. 
A If an Eſtate be limited to Husband and Wife, and the Heirs of their 3 H. 6. 45. 
15 Bodies, and they are divorced 4 Vinculo Matrimonii, they are only Te- 7 H. 7. 16 


—— 


! So if 
nants for Life, becauſe they ſhall not be (a) preſumed to intermarry 2 ee 
after they are once legally divorced by Church Cenſures. iven to 4 


8 {an and his 
© Mother, and the Heirs of their Bodies begotten, they have but a Joint-Eſtate for Life ; bur in this 
*Caſc the Mother and Son have ſeveral Inheritances. Co. Lit. 184. 4+ 


And in all the Caſes above-mentioned where the Inheritances are Co. Lit. 183. b. 
© ſeveral, the Reverſion depending thereon is ſeveral alſo; and if any of 
the Donees die without Iſſue, the Donor ſhall after the Death of all the 
© Donees enter into a Moiety, or a third Part, &c. 

If Lands be given to two Men, and the Heirs of their Bodies begot- co. Lit. 183-4. 
ten, Remainder to them two and their Heirs, they are Joint-tenanrs 
© for Life, Tenants. in common of the Eſtate-Tail, and Joint-tenants of 

the Fee. 


(ii) Of the joint and diſtinct Intereſts of 

= Joint-tenants and Tenants in common, 
= as to Acts done by oꝛ to them: And herein, 

; 1, Jn what Acts they mutt all join. 


1 I a Feoffment be made to two or more jointly, they ſhall al! do Ho- C. Lis. 67. B. 
mage and Fealty; but if a Feoffment be made to them, Homage and 

= Fealty done to any one of them is ſufficient. | 

U Joint-tenants or Tenants in common of an Advowſon are regularly to co. Lit. 186. b. 
join in Preſentation ; and therefore if one Joint-tenant or Tenant in Where Joint- 
common preſent, or if they preſent ſeverally, the Ordinary may either ante oy 
admit or refuſe to admit ſuch a Preſentee, unleſs they join in Preſenta- 9 
tiop, and after the ſix Months he may in that Caſe preſent by Lapſe. tion by Deed 


of Covenant 
to preſent by Turns, and held good. Carth. 505. 1 Salk. 43. 


Se 
” * Per 


If one Tenant in common of an Advowſon doth preſent alone, this 2 Bel. Abr. 
doth not put the other out of Poſſeſſion, for at the next Avoidance they 372. 
may join in Preſentment. "LJ * 1 

Or if there be two Joint-tenants ſeiſed of an Advowſon, and the one 27 H 8.11 B. 
doth preſent without the other, this is no (h) Uſurpation upon his Com- Ce Lit. 186. b- 
panion, but he may alledge this Preſentment in a Qnare Impedit as a 1 
Title for himſelf to the next Avoidance, and this by reaſon of the Privity — 
there is betwixt them. | tenants, and 


n : 18 th d 
preſent the other, this doth not gain any Poſſeſſion; for that it is not ſtrictly and rwoperly 775 


tation, but rather a Prayer to be admitted. 14 H. 8. 2. ö. 


Joint-tenants and Tenants in common may, according to the Intereſts Co. Lir. 168. 
they have, join or ſever in making Leaſes, and ſuch Leaſes ſhall bind B'. Ti. 


whether made to commence in preſenti or futuro. Aa abs. 
»& ? , 

| ==. IF 
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; —— 8 By 
2 Rol. Abr. But if there be two Joint-tenants, and they make a Leaſe by Pary SR 
8 ID Deed Poll, referving Rent to one only, yet it ſhall enure to both. 
1 : þ = 


1 Vent, 161, but if the Leaſe had been by Deed indented, the Reſervation ſh 


| ? ſnoud il 
162-3, have been good to him only to whom it was made, and the other ſhouly “ 


have taken nothing; the Reaſon of the Difference is this, where th b : 


Leaſe is by Deed Poll or Parol, the Rent ſhall follow the Reverſion, which 
is jointly in both Leſſors, and the rather, becauſe the Rent being ſome. 
thing in Retribution for the Land given, the Joiht-tenant to whom it i; 
reſerved ought to be ſeiſed of it in the ſame Manner he was of the Land 
demiſed, which was equally for the Benefit of his Companion as him. 


ſelf; but where the Leaſe is by Deed indented, they are eſtopped t; f 
claim the Rent in any other Manner than it is reſerved by the Ded, 
becauſe the Indenture is the Deed of each Party, and no Man ſhall be 2 


allowed to recede from or vary his own ſolemn Act. 


1 Rol. Abr. If two Tenants in common of Lands join in a Leaſe for Years by j 
877. Indenture of their ſeveral Lands, this ſhall be the Leaſe of each for their F 
reſpective Parts, and the Croſs Confirmation of each for the Part of the 
other, and no Eſtoppel on either Part, becauſe an actual Intereſt paſes 


from each reſpectively, and that excludes the Neceſſity of an Eſtopye, 


which is never admitted if by any Conſtruction it can be avoided, a; 


being one of thoſe Things which the Law looks upon as odious, becauſ: 
it chokes and diſguiſes the 'Truth. 


2, Where the Acts ok one will be equally advantageous az 
| if done by both, | 


Co. Lit. jo. b. If there be two Joint-tenants who hold by Knight's Service, and one 


2 loſt. 34 of them performs the Service by going with the King to War, Ec. thi | 


Teac N N 


K 
| 


ſhall ſuffice for both; for tho* they be two Tenants, yet they hold only | 


by one Tenure. 


Owen 2 If there be two Joint-tenants of Land holden by Heriot-Service, ani | 
2 verlus one dies, the other ſhall not pay Heriot-Service ; for there is no Chang: 


of Tenant, the Survivor continuing Tenant of the whole Land. 


i 


1 Salk. 28 5. It hath been holden, that the Poſſeſſion of one Joint-tenant is the 


* 


280. Poſſeſſion of the other, ſo far as to (a) prevent the Statute of Lim. 


Joint-tenants tations. 
be diſſeiſed, | | 
and one enters, this is in Law the Entry of both, and ſo it ſhall be pleaded. Bridgm. 129. 


brought by the Survivor. 


Lit. fe. 306. If there be two Joint-tenants by Diſſeiſin, Abatement, or Intruſion, F 
and the Diſſeiſee or Owner of the Land releaſe to one of them, this ſhall ( 
enure only for the Benefit 'of him to whom the Releaſe was made, who F 
being ſeiſed per mie & per tout is capable of ſuch a Releaſe, and by the 


Co. Lit 194. a. 


Co. Lit. 186.5. Alſo if two Joint-tenants be of an Advowſon, and the one preſenteth F 

to the Church, and his Clerk is admitted and inſtituted, this in reſpett F 

of the Privity ſhall not put the other out of Poſſeſſion; but if that Joint- Þ 
tenant that preſenteth dieth, it ſhall ſerve for a Title in a Here Inped | 


CM 
bs 


Delivery of. the Releaſe the whole Freehold and Inheritance by Opera- 


tion of Law veſting in him, the Intereſt of his Companion being U 
Wrong is immediately deveſted and vaniſhed. 


Cv. Lit. 194. Bur if two Men uſurp v a- wrongful Preſentation to a Church, and Þ 14 
ituted, and inducted, and the righful Patron . 


their Clerk is admitted, in 
releaſeth to one of them, this, ſhall enure to them both, tor that the 
Uſurpets come not in meerly by Wrong, but their Clerk is in by Admil- 

ü ſion and Inſtitution, which are judicial Acts. WY 
Lit. ſcct. 30. So if a Man be diſſeiſed, and the Diſſeiſor make a FeoFment to two 
Co. Lit. 194. b. Men in Fee, if the Diſſeiſee teleaſe by his Deed to one of the Feoffec5 


4 | this 
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this Releaſe ſhall enure to both the Feoffees, becauſe they come in by 
Title and Purchaſe, and not by Wrong, and are preſumed to have a 
Warranty annexed to their Eſtate, which is greatly favoured in Law. | 

If a Feoffment be made to A. and B. by Deed, and Livery is made Co. Lit. 49. 6. 
to A. in the Abſence of B. in the Name of both, the Livery is good to 359: 
| 7 | 1 | 2 Vent 202 
paſs the Eſtate to both; but if the Feoffment had been without Deed, 0 
and the Livery given to one in the Name of both, it ſhould operate to 5 Co. 95. &. 
him only; becauſe the Parties are united in a Deed, they all take as one; 2 Rl. Ahr 9. 
therefore Livery to one in the Name of the reſt, is an actual Delivery 2 Leon. 23. 
to them all; but without Deed they are not ſo united; and therefore the 18 
Delivery to one in the Name of ſeveral, is no actual Delivery to the reſt, . 
but the whole Eſtate muſt reſide in him to whom it is delivered, and a 
ſubſequent Aſſent cannot take it out of him, ſuch Aſſent being not ſo 
ſolemn as the Feoffment; beſides, in the Caſe of the Feoffment by Deed f 

N 


A. may be looked upon as the Attorney of B. to receive Livery, and 
therefore the Eſtate ſhall immediately veſt in B. becauſe every Man is 
preſumed to aſſent to a Grant for his Advantage; but the Feoffment 
without Deed will admit of no ſuch Conſtruction, becauſe no Man can | 
receive Livery as Attorney to another without an Appointment by | 


| Deed. | q 


So if a Feoffment be made to A. and B. and the Feoffor gives a Letter Co. Lit. 49. 
of Attorney to deliver Seiſin, and the Attorney gives Livery to A. in 2 Rol. Abr. 8, 
the Abſence of B. in the Name of both, this is a good Livery ; for tho? 4 
the intire Poſſeſſion be delivered to one only, yer they being Toint- # 
tenants by the Deed of Feoffment, ſuch Livery to one makes no Altera- | 
tion or Change of the Poſſeſſion, beeauſe if the Livery had been made 
to both, each had been placed in the Poſſeſſion. | 

So if a Leaſe for Years to A. and B. the Remainder to C. in Fee, and Co. Lit. 49. 
Livery is made to A. in the Abſence of B. whether the Conveyance be 5 ©* 94 
by Deed or without, the Livery is good, and veſts the Remainder in C. © _— 
becauſe by the bare Demiſe A. and B. have an Intereſt, each being 
equally intitled to the whole Poſſeſſion, either may inveſt himſelf in the 
whole Poſſeſſion by Entry, or receive the Poſſeſſion from the Leſſor by 
the Solemnity of Livery; and therefore when the whole Poſſeſſion is 
delivered by the Leſſor, and Livery is made to A. in the Abſence of B. 
in the Name of both, this Livery is ſufficient to veſt the Remainder in 
C. becauſe A. had as much Power to receive the Poſſeſſion of the Whole, 
as if the Leaſe for Years had been made to him only, he and B. being 
Joint-tenants by the Demiſe, and thereby ſeiſed per mie & per tout. 

If a Surrender be made of a Copyhold Eſtate to A. and B. and their L.. 1. S 
Heirs, and A. comes in within the Time of the Proclamations, but B. vide Tir. 
does not, whether A. ſhall have the Whole, or a Moiety ſhall be forfeited, Cb. 
dubitatur, 


3. Where the Acts of one will bind the other, whether to 
his Advantage oz Pꝛejudice. 


Herein we muſt obſerve, that regularly every Act done by one Joint- Bridgr.129. 
tenant for the Benefit of him and his Companion ſhall bind the other; 2 Co. 67. 
but no injurious Act of one Joint-tenant alone ſhall prejudice his Com- 
panion, 

Therefore if there be two Joint-tenants of a Seignory, and one diſſeiſes Co. Lit. 148.6. 
the Tenant, this ſhall ſuſpend but a Moiety of the Seignory ; for his 9 & 135% . 
Companion ſhall not be prejudiced by his injurious Act, to which he 
was no Party, and therefore after ſuch Diſſeiſin the Diſſeiſor is liable to 
the Diſtreſs of his Companion for his Moiety of the Seignory. 


If 
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If there be two Joint-tenants, and one of them levies a Fine, this does 
not bar his Companion, unleſs he omits to make his Claim within fiye 
Years after his Title accrued, | 

If there be two Tenants in common of an Advowſon, and they brin 


| | a Quare Impedit, and the one doth releaſe, yet the other ſhall ſue fort 
. and recover the whole Preſentment. 


2 Irſt 516. 


Co. Lit. 197. b. 


| Del. 44- If two Joint-tenants make a Feoffment on Condition that if they paid 
0 ph 33. ſuch a Sum before a certain Day they might re-enter, and before the 
Day one of them releaſes this Condition to the Feoffee, this ſhall not 
1 | bind his Companion. 2 5 | 
i ; Co. Lit. 19). b. If two Tenants in common be of the Wardſhip of the Body, and a 
| 285 Stranger doth raviſh the Ward, and the one Tenant in common releaſes 
p to the Raviſher, this ſhall go in Benefit of the other Tenant in common, 
p 28 ſhall recover the Whole, and this Releaſe ſhall not be any Bar 
1 to him. | 
1 Co. Lit. 80. b. But if two Joint-tenants be of a Ward, and the one diſparageth te 
\ Bridgm. 129. Heir, both ſhall loſe the Wardſhip ; for the Words of the Statute are, 
f | E9 omne commodum, Oc. | | 
$ 2 Inf. 30%. Two Joint-tenants for Years, or for Life, one of them doth Waſte, |: 


this is the Waſte of them both as to the Place waſted ; yet the Words of 


k the Statute of Glouceſter are, Home qui tient; but treble Damages ſhall 
1 ä be recovered againſt him who did the Waſte only. 


Co. Lit. 35 a» If there be two or more Joint-tenants of Land whereof a Woman is 

2 Co. 6. dowable, and one of them aſſign her Dower thereout, this is good, and 
Perk. 397. ſhall bind the others, becauſe they were compellable to aſſign it in ſuch 
Manner; but if one of them had aſſigned her a Rent thereout, in lieu 


compelled to it by Suir. 


(1) Of Severance and Survivozſhip : And 


herein, 


1, Of the Right of Survivozſhip, and what Things wil 
furvive, 


tween Joint-tenants; as where Lands are given to two Men and 

their Heirs, the Survivor ſhall have the Whole ; for being limited to 

them and their Heirs, the Feoffor or Donor hath thereby transferred 

the abſolute Property to them; but how the Word Heirs came to ſignify 

the Heirs of one of them, ſo as to exclude the Heirs of him who died 

firſt, is not eaſy to be determined, and can be accounted for no other- 

wiſe than that both Joint-tenants being intitled to the Whole during 

their reſpective Lives, the Survivor having continued longeſt in Poſſeſſion 

was therefore preſumed to have done moſt Service to the Feud, and 

upon that Account was allowed to tranſmit it to his Heirs; alſo, ſays my 

1 Salk. 392. 3 Chief Juſtice Holt, the Common Law does not love to multiply 

enures. | 

So if Lands be given to two Men for Life or Years, they are Joint- 

tenants, and the Survivor ſhall hold the Whole for his Life, or according 
to the Number of Years limited in the Conveyance. 

But if a Man letteth Lands to A. and B. during the Life of A. if B. 


dio, A. ſhall have all by Survivorſhip ; but if A. die, B. ſhall have no- 
thing. | 


as + - = — 
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Fo. Lit. 1 8 1. 5. 


ce Li. 181.5. 


4 


4 


Co. Lit. 181. 12 Jus accreſcendi, or Right of Survivorſhip, takes Place only be= 


n 


* - » 2 
. 


of Dower, this ſhall not bind the reſt, becauſe they could not have been : 


No * 5 „ 
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= tenant, whether it be a natural or civil Death; as if there be two Joint 
© tenants, and one of them enters into Religion, the Survivor ſhall have 
. the Whole. 1 24 6 | 723 
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A naked Truſt or Authority cannot ſurvive; but à Truſt coupled Ce. Lit. 181, 5. 


* 


N „ n 
with an Intereſt ſhall ſurvive together with it. _ A. 


ö | , : T6) PS 4 . Truſts. | 
If a Leaſe be made to A. and B. for their Lives, and the Life of the C»Lir.191. a. 


© longeſt Liver of them, and they make Partition, and then A. dies, the: Rol. Abr. 
© Leſſor ſhall enter into his Fart; for B. has no Title to it, becauſe the 
Right of Survivorſhip was loſt by the Partition, which deſtroyed the 
© Joint-tenancy ; nor will the Words 79 the longeſt Liver be of any Uſe to 
B. becauſe they were void at firſt, being no more than the Law implied 


150. 


in the Joint-Eſtate. , 


Two Joint-tenants of a Rent- charge or Rent-Service, and one of them + - hats b. 
3 


dies, the Survivor ſhall recover all the Arrearages which incurred and , e 18. 
became due in the Life-time of his Companion. = | 


2 Noll. Ihr. 88. 
Two Joint-tenants ſow their Land with Corn, and one of them dies, 1 Rol. Ar. 


A the Corn ſown ſhall go to the Survivor, and the Moiety ſhall not be to 727- 
the Executors of the Perſon deceaſed ; for they are ſuppoſed to carry on 
the Cultivation of the Soil by a (a) Joint-Stock. | + (a) So if two 


Joipt tenants 


4 ſow their Land, and one of them lets his Moiety for Years, and he who did not let dies, the other 
© ſhall have the Corn as Survivor. Owen 102, | 


Bu: if Husband and Wife are Joint-tenants, and the Husband ſows 1 Ret. Ar. 


5 the Land with Corn, and dies, the Crop ſhall go to the  Executors of N 
the Husband, as it ſeems; for this Land is not cultivated by a Joint- 4 


(B), and the 


Stock, but is totally the Corn of the Husband, and the Property of it authorities 
© ſeems not to be loſt by committing it to the Joint-Poſſeſhon, no more there cited. 
than if. it had been ſown, in the Land of the Wife only. 


N . 


So if there be two Tenants in common, and one of them ſow the Pert.e#:524. 
Land, and die, his Executors ſhall. have the Corn; becauſe they have 
different Intereſts, and are ſuppoſed ro cultivate by different Stocks, 
and not by a joint one. 45 10 | WE 1 


= 2, At what Time the Right of Survivozſhip is to take 


Place. 


This Right is to take Plate immediately upon the Death of the Joint- C. L181 b. 


Mil 4 


TE e\' 


Alſo it is laid down as a Rule, that there ſhall be no Right, of Survi- Ce. Li 188. 8. 


1 vorſhip, unleſs the Thing be in Jointure at the Inſtant of the Death,of 
5 him who firſt dieth; Nihil de re aocreſcit ei qui nihil in re quando Fus 
= accreſceret habet. 2109114 46877 © 


Therefore if there be two Joint-tenants of Aa Rent, and one of them Co. Lit. 188. 6. 


diſſeiſe the Tenant of the Land, this is a Severance of the Jointure for 


= a Time; for the Moiety of the Rent is ſuſpended by Unity of Poſſeſſion, 
and therefore cannot ſtand in Jointure with the other Moiety in Poſſeſ- 
& lon, ſo that if during ſuch Suſpenſion one Joint-tenant dies, there can 
be no Survivorſhip. | 


Two Femes Joint-tenants of a Leaſe for Years, one of them taketh Ce. L. 185. b, 


| Husband, and dieth, yet the Term ſhall ſurvise; for tho? all Chattels 


real are given to the Husband, if he ſurvive, yer rhe Survivor between 


the Joint-tenants is the elder Title, and after the Marriage the Feme 
continued ſole poſſeſſed ; for if the Husband dieth, the Feme ſhall have 


Goods. 


e and not the Executors of the Husband; but otherwiſe it is of perſonal 


060  # 
FN 
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z. What Diſpoſition will wozk a Severance, and defeat 1 
the Rigyt of SHgrvivozlhip : And herein, I 
1. Chat Diſpoſition with a Stranger will work a 4; | 
5 verance. 


O5. Lit 186.4. Altho' Joint-tenants are ſeiſed per mie & per tout, yet to divers Put. 
| poſes each of them hath but a Right to a Moiety; as to enfeoff, give, 
or demiſe, or to forfeit or loſe by Default in a Precipe ; and therefor © 

| where there are two or more Joint-tenants, and they all join in a Feoff. © 

ment, each of them in Judgment of Law gives but his Part. ; 


0. Li. 186. 4. $0 if there be two Jbitit-tenants,, and they both make a Feoffmem 1 | 


in Fee, a Gift in Tail, or Leaſe for Life, Cc. upon Condition, and tha © 
for Breach thereof one of them ſhall enter into the Whole, yet he ſhall 


(a) But eve- Enter but into (23) a Moiety, becauſe no more in Judgment of Lay | 


ry Joint- paſſed from him. = 
renant may 3 | 6 
warrant the Whole ; becauſe a Man may warrant more than paſſeth from him. Co. Lit. 186. a. 


Co Lit. 136. 4. If one Joint: tenant bargains and ſells his Moiety, and dies before it 
Dieed is inrolled, yet the Deed being afterwards inrolled ſhall wok! 
Severance ab initio, and ſupport by Relation the Intereſt of the Bar. © 

| painte. F 019401 NE et f 

Cro. Fac. 53. : But if one Joint-tenant bargains and ſells all the Lands, and befe © 
1 7 186 Fgrollthetit the other dies, His' Part ſhall ſurvive ; for the Freehold ut 
* Heihttg out of Him, the Jointute remains, and tho? afterwards the Dei 

is inrolled, yet only a Moiety ſhall paſs; for the Enrollment by Rel 3 

tion cannot make the Grant of any better Effect than it would have ben 


if it had took Effect immediately. | | 3 

Co. Lit. 183. If a Recovery be had againſt one Joint-tenant, who dieth befor: ® 
Execution, the Survivor ſhall not avoid1this Recovery, becauſe that l 

Right of the Moiety is bound by it. | | - 

2 Vern. 63. If one Joint-tenant agrees to alien, and does it not, but dies, s . 
Thar ſuch will not ſever the Joint-tenancy, nor bind the Survivor. | F 
an Apree- 3 | * 5 
ment does not bind at Law. Co. Tit. 184. b. 185. a. [37 117 601 11 75 ; 4 


4 


Preced. Chan. Two Joint-tenants of a Church Leaſe, one whereof being taken 6d Þ 


124. Meoyſe in a Journey, to ſever the Jointure and provide for his Wife ſends for tl: | 


ry ge Schoolmaſter of the Town, (who was the only Perſon J he could get w . 


8. C. come at him,) and acquainted him with his Intentions, and deſired bin 
co prepare an Inſtrument for that Purpoſe; the Schoolmaſter drew: 
Find of Deed 6f Gift of the Leaſe from the ſick Man to the Witt, 

which he executed, and died; and this being to the Wife, and void i 
Law, ſhe would have made it good in Equity, but was difmiſſed, bein} 
voluntary and without Conſider ation. i | 


+ £ , . 
do +.) 


2. What Diſpoſition 62 Conveyance” by one Jofnt-tena' | 
dn Tenant in common, with his Companion, will vo? 
à Seberance. | 5 | 


9 


2211.6 46 Ahe proper Conveyance by one Joint- tenant to another, and what u 
Perk ſect. 93, moſt effectually ſever the Joint-tenancy, is a Releaſe ; but one Jom ? 


e 0 tenant cannot enfeoff his Companion, becauſe they are both 2 ; : 
2 Rel Abr. S6. 2 ſei ; 5 
12 | . oP 


— — — — 
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ſeiſed (a) per mie & per tout; and this Manner of Conveyance paſſing by (0. 28 
Livery, cannot operate ſo, as to, give him what he already has; but fete de 
Tenants in common cannot releaſe to each other; for a Releaſe ſuppoſeth tuo Joiat- 
the Party to have the Thing in Demand, but Tenants in common have tenants, and, 
ſeveral diſtinct Frecholds, which one cannot transfer to the other with- one releaſe : 


i to the other 
out the Solemnity o e T 
Fee without the Word He'rs, becauſe it refers to the whole Fee, which they jointly took, and are 


poſſeſſed of by Force of the firſt Conveyance, Co. Lit. 9, 200. 


But tho a Relcaſe be the proper Conveyance from one Joint-tenant, 1 Vert 78. 
to another, yet if the Jury find that the one Joint-tenant did grant or! rm dt 
convey to another, this amounts to a_Releaie; for they having found ; u. 641 
the ſubſtantial Part, the Court is to apply the Words according to the Rayne. 187, 
Operation they have in Law; but every ſuch Conveyance mult be 5. C e 

| ; ver Wilkins, 
pleaded as a Releaſe. ; oy NY 
S. F. 


' 
Y 
RN 

_ 
S, 


So if there be two Joint-tenants for Life, and one is a Feme Covert, 
and the Baron and Feme levy a Fine to the other Joint-tenant, and 493 
thereby grant rorum & quicquzd in the Land for the Life of the Wiſe, &* Fac 698. 

a e f +. e ok Enſtace ver. 
upon the Death of the other Joint-tenant the Leſſor may enter, for the $7... 
Fine incurred by Way of Releaſe, and then the other Joint-zenant muſt, e 6 co. 78. 


have claimed the Whole from the firſt Feoffment, ſo could have had the b. S. P. \ 
f 


Whole but for his own Life. | | | 

An Agreement between Joint-tenants of an Advowſon, that they Carth. 505. 
ſhould be Tenants in common, and that each of them ſhould preſent, 1 ll. 42. 
amounts to a Severance and Releaſe. S. C. 


If there be two Joint-tenants of a Rent, the one may releaſe to the i Leon. 167. 


other; but if the Rent be behind, the one cannot releaſe his Intereſt in 
the Arrearages to another. | 

One Joint-tenant or Tenant in common may let his Part for (þ)Y ars Co. Li.. 186. a, 
or at Will to his Companion; for this only gives him a, Right of taking 952 102: 
the whole Profits, when before he had but a Right to the Moiety thereof, on Jac. 83, 
p . . 1 | : | ; . p 11. F 
and he may contract with his Companion for that Purpoſe, as well as jr, pr 

Ae 7 or, pl. 194. 

he may with any Stranger. | ; (5) If Father 
INETSS +00] 16 | n 1 and Son be 
oint-tenants for 100 Years, and the Son takes a Leaſe from the Father of Lands for 15 Yesrs, to 


gin, &c. the ſame ſhall conclude the Son to claim the whole Term or Parcel of it by Survivorſhip. 


2 Leon. 159. ſaid by Plozwden, and agreed to by the Court. 


A Partition or Severance between Joint-tenants of a (c) Freehold 2 Nel 4br. 
muſt be by Deed, becauſe by the Notoriety of Inveftiture they take it 235, 
Jointly; and to alter that a Matter of Solemnity is required, which is a 8 
Deed ; but Tenants in common may make a Partition without Deed, e 54 
becauſe that is only a ſetting out by Metes and Bounds, according to the Years might 
firſt Inveſtiture, which gave each of them diſtinct Moieties. avenge 3 
Deed before the Stature 29 Car. 2. of Frauds and Perjuries. Co, Lit py 0 pg 


* 


3. At what Time ſuch Diſpolitian muſt be made to take 
WA * * Ig | 


Regularly every Diſpoſition by one Joint-tenant to bind his Compa- Co. Liz. 168. 
* 0 . 


(4) That if one Joint-tenant covenants to ſtand ſeiſed to the Uſe, Erc. of the Moiety of his Com pa- 
nion after his Death, no Uſe ſhall ariſe, becauſe but a bare Poſſibility. Ney 14. And tho! he ſurvive 
his Companion. Moor 776. — If two Joint: tenants be of a Term, and the one of them grant to F. S. 
that if he pay to him 101. before Michaelmas. that then he ſhall have his Term; the Grantor dieth 
before the Day, F. S. pays the Sum to his Exccntors at the Day, yet he ſha]l not have the Term, 

ut the Survivor ſhall hold Place; for: it was in Nature of a Communication. . Co. Lit. 184 5. — That 


an Agreement by one Joint-tenant to alien will not be deereed in Equity. 2 Vern. 6z. 


tenant 


2 Rol. Abr. 80. | 
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tenant claiming the Whole by the original Inveſtiture, the Whole mug 
deſcend to him, unleſs his Companion hath diſpoſed of it from him in 
his Life-time. | "pes 
Cb Lit. 185.4. But if two Joint-tenants are in Fee, and one lets his Moiety to 7.4 
Bro. Tit. for Years, to begin after his Death, this is good, and ſhall bind the 
* other, if he ſurvives, becauſe this is a preſent Diſpoſition, and binds 
the Land from the Time of the Leaſe made, ſo that he cannot after 
avoid it. | 


Lit. ſet. 2389. But a Deviſe for Years in ſuch Manner by one Joint-tenant will not 


Fr 4br. bind the other ſurviving, becauſe that is no preſent Diſpoſition, nor 


binding on the Deviſor himſelf, inaſmuch as he may revoke or cancel 
his Will, and fo deſtroy thar Deviſe. 
Lit. ſe. 283. Alſo if thete be two Joint-tenants of Lands, and one of them deviſes 
Perk ſect. zoo away that which belongs ro him, and dies, this is a void Deviſe, and the 
ns 17 yu Deviſee takes nothing, becauſe the Deviſe does not take Effect till after 
1. 1074 the Death of the Deviſor, and then the ſurviving Joint-tenant takes. the 
Whole by a prior Title, viz. from the firſt Feoffment ; but in this Cafe 
if the Deviſor ſurvives the other Joint-tenant, then the Deviſe is good 
for the Whole, becauſe he being the ſurviving Joint-rtenant, has the 
Whole by Survivorſhip, and then the Words — the Will are ſufficient 
to carry the whole Eſtate; beſides, at the Time of making the Will; 
tho' he was not ſole Tenant, yet he was ſeiſed per mie & per tout, and 
it is impoſſible ro fix upon any particular Part which he meant to 
deviſe, becauſe he could not then call one Part of the Land more his 
own than another, and the moſt genuine Conſtruction ſeems to give 
the __ Land, ſince he was ſeiſed per tout of it at the Time of the 
Devile. Jette le Tm | 
Co. Lit. 59. 5. Alſo if there are two Joint-tenants, and one of them ſurrenders 
1 Rol. Abr. his Moiety to the Uſe of his laſt Will, and dies before the Surren- 
** der is preſented, having made his Will, this is a Severance of the 
Jointure; for being preſented it relates to the Time of the firſt Sur- 
render. 
115 5 i If two Joint-tenants for Life are, and one of them makes a Leaſe for 
; But. 273. Years of his Moiety, either to begin preſently, or after his Death,-and 
1 Rel. Rep, dies, this Leaſe is good and binding againſt the Survivor ; the Reaſon 


gol. a whereof is, that natwithſtanding the Leaſe for Years, the JE e 
4 + in the Freehold ſtill continues, and in that they have a mutual Intere 


Cro. Fac. 91. in each other's Life, ſo that the Eſtate in the Whole, or in any Part, 1s 
Co. Lit. 184.b. not to determine or revert to the Leſſor till both are dead; for the 
185.4. 186.4. Life of the one, as well as of the other, was at firſt made the Meaſure 
3 15. of the Eſtace granted out by the Leſſor, and therefore ſo long as either 
2 Fern. 323, of them lives, if the Joint-tenancy continues, he is not to come into 
Poſſeſſion ; now theſe Joint-tenants having a reciprocal Intereſt in each 

_ other's Life, when one of them makes a Leaſe for Years of his Moiety, 

this does not depend for its Continuance on his Life only, but on his Lite 

and the Life of the other Joint-tenant, whichſoever of them ſhall live 


longeſt, according to the Nature and Continuance of the Eſtate where- 


out it was derived; and then ſo long as that continues, ſo long the Leaſe 
holds good, and by Conſequence ſuch Leſſee ſhall hold out rhe ſurviving 


Joint-tenant and the Reverſioner till the Eſtate whereout his Leaſe was 
derived be fully determined. 


A. ys. But if a Rent were reſerved on ſuch Leaſe, this is determined and 
Co.Lit. 183 4. gone by the Death of the Leſſor; for the Survivor cannot have it, be- 
318. cauſe he comes in by Title paramount the Leaſe, and the Heirs of the 


(a) But gere Leſſor have no Title to it, becauſe they have no (a) Reverſion or Intereſt 


if the Exe- in the Land. 
curors or Ad- 


miniſtrators Cannot maintain an Action of Debt or Covenant, either upon the Covenant in Lav, or 
expreſs Covenant, for Payment of the Rent, if there be any. | 
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and B. Toint-tenants for their Lives, A. by Indenture leaſes the C. Fac. 91. 
1 he holds in Jointure with B. to C. for ſixty Vears from 1 
the Death of B. if he the ſaid A. ſhall ſo long live, and demiſes the Horton. 
other Moiety to C. for ſixty Years from his own Death, if B. ſhall fo 
long live; then A. dies, and B. ſurvives; and it was adjudged that this 
Leaſe was void for both Moieties ; for by the firſt Words it was a good 
Leaſe from A. of his Part upon the Contingency of his ſurviving B. 
but that never happened, and as to B,'s Part A. had not Power to leaſe 
or contract for it during the Life of B. tho' he had happened after to 
ſurvive him, for that was but a bare Poſſibility, which could not be 
leaſed or contracted for, and therefore the Leaſe was void in the 
whole. 

A. and B. Joint-tenants for their Lives, A. leaſes his Part for ſixty Cr Fac. 311 
Years, if he and B. ſo long live; then B. ſurrenders his Part, and takes * Rep. 
back a new Eſtate ; then A. dies, living B. and it was adjudged, that this 3 guy. I zo. 
Leaſe made by A. was determined by his Death; for the Joint-tenancy, 2 Rel. Abr. 
which would have given them or their Leſſees an Intereſt in each other's 1 . 
Life, is by the Surrender of B. determined and gone, and then the 44 — 
Leaſe of A. ſtood ſingle upon his own Life, and conſequently by his | 


Death is determined ; ſo it would be if after ſuch Leaſe for Years by one 
* Toint-tenant they had made Partition of the Joint-Eſtate, and then the 
Leſſor had died, his Leaſe would be at an End, becauſe the Joint- 


tenancy, which ſhould have ſupported it after his Death, is by the Par- 
tition defeated and gone. the 


4. What ſhall be a total Ederanee, 02 but foz a limited 
me. 


It hath been holden in Equity, that if three Perſons are jointly inte- Salk. 158. 
reſted in the Truſt of a Term for Years, and one of them mortgages his 77k verſus 
third Part, that hereby the Joint-tenancy is wholly ſevered, and that it **"* 
was not like the Caſe where a Perſon makes his Will, and afterwards 
mortgages his Eſtate, in which it was agreed to be no total Revocation ; 
for my Lord Cowper held, that a Joint-tenancy was odious in Equity, 
and not like the Caſe of a Will, which might have been for the Benefit of 
the Mortgagor, and not have been revoked ; but that it was to the 
Diſadvantage of the Mortgagor that the Joint-tenancy ſhould continue ; 
for thereby, if he happen to die firſt, all his Eſtate and Intereſt goes 
from his Repreſentatives to the Survivor. 


If there be two Joint-tenants of a Rent, and one of them diſſeiſe the ce. Lis. 188. 4. 
Tenant of the Land, this ſevers the Joint-tenancy for a Time, the 


Moiety of the Rent being ſuſpended by Unity of Poſſeſſion, and there- 


| fore cannot ſtand in Jointure with the other Moiety in Poſſeſſion. | 


If two Joint-tenants be of a Term, and the one grants Parcel of the Cre. Eliz. 25 


= Term to a Stranger, by this the Jointure of all is ſevered. 0 


. How far the Charges 02 Jncumbzances of one Joint 


tenant ſhall affect the Survivoz. 


Regularly all Grants or Charges by one Joint-tenant out of the Lie. /e8. 286. 
Land fall off with his Life, and cannot affect the Survivor, becauſe Ce. Lit. 184. 6. 
there being no immediate Diſpoſition of the Land itſelf, that comes B. 43. 


| | | whole and intire to the Survivor under the firſt Title, and by Conſe- 


quence over-reaches all intermediate Charges or Grants thereout by the 


1 other Joint-tenant who is dead. 


Vol. 111, 3 H There- 
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Co. Lit 184. b. Therefore if one Joint-tenant acknowledge a Recognizance, or a Stg. 


. 


tute, or ſuffereth Judgment in an Action of Debt, Oc. and dieth before 
80 if one Execution had, it ſhall not be executed (a) afterwards; but if Execy. 
23 ant tion be ſued in the Life-time of the Conuſor, it ſhall bind the Survivor; 


in Fee · ſimple alſo in all theſe Caſes, if he that Charges ſurvive, it ſhall bind for ever, 
be indebted 

to ths King: and dieth, after his Deceaſe no Extent ſhall be made upon the Land in the Hands af 
the Survivor. Co. Lit. 185. 4. 


Co. Lit. 186. l. But if one Joint-tenant grant Vſturam, or Herbagium terre, for Years, 
and dies, this ſhall bind the Survivor. So if two Joint-tenants are of x 


Water, and one grants a ſeparate Piſcary for Years, and dies, this ſhall g 
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bind the Survivor; becauſe in theſe Caſes, the Grant of the one Joint. : 
tenant gives an immediate Intereſt in the Thing it ſelf whereof they ace 


oint-tenants. 


Co. Lit. 184. b. Alſo, tho' a Statute or Recognizance acknowledged by one Joint. 


323 88. tenant ſhall not bind his Companion, unleſs Execution was taken out in 
1 the Life-time of him who acknowledged it; yet if after ſuch Acknoy- 
veny's Caſe, ledgment, the Jointenant who acknowledged it had releaſed to his Com- 
panion, the Land would be chargeable with the Statute, tho“ he who 
acknowledged it had died before Execution, becauſe his Acceptance of 

the Releaſe prevents his claiming by Survivorſhip. | 
2 Sand. 28. So if one Joint-tenant in Fee acknowledges a Recognizance, and 
| afterwards both Joint-tenants bargain and ſell the Lands to a Stranger, 
who reconveys it to them, and then he who acknowledged the Recogni- 
zance dies, the Moiety of the Land ſhall be charged with the Recogni. 

. zance notwithſtanding the Survivorſhip. 


6, Of Severance by Operation of Law, 


2 An. 202. If a Man hath Iſſue three Sons, and he deviſes to his two youngeli | 


Sons Lands to them jointly for their Lives, and the eldeſt Son, who 
hath the Reverſion in Fee, dies, by which it deſcends to the ſecond Son, 
this by Operation of Law is a Severance of the Joint-tenancy. 

% Co. C0. b. So if there be three Joint-renants for Life, and the Reverſion is granted 


Wiſcot's Caſe. to one of them, the Jointure is ſevered as to the third Part of him to 
a b. whom the Reverſion is ſo granted. 


Cro, Eliz. 570, 481. S. P. 2 Sand 386. S. C. cited. 2 Co. 58. 


2 Co. 38. If two Joint-tenants levy a Fine and declare no Uſes, they are ſciſed 
| as before. : | 
Hob. 25. If Land be given to two jointly with Warranty, and one of then 


makes a Feoffment of his Part, the Warranty is loſt as to him, but the 


other may vouch for his Moiety; but if they make Partition, the War- 


(6) Bur if ranty is loſt as to both by the (a) Common Law. 
they make 


4 


Partition purſuant to the Statute 31 & 32 H. 8. the Warranty remains, becauſe they do it by Com 


pulſion. Co. Lit. 187. 6 Co. 12. ö. 
Co. Lit. 18 3. 4. If one Joint-tenant in Fee take a Leaſe for Years of a Stanger, b. 


Deed indented, and dieth, the Survivor ſhall not be bound by the Con- 
cluſion, becauſe he claims above ir, and not under it. 
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7. Ok Severance by Compulſion of Law; and therein of 


the Writ de Partitione facienda. 


At Common Law Joint-tenants and Tenants in common were not Lit. Seck 290, 
compellable to make Partition, except by the Cuſtom of ſome Cities © Lit. 187. 
and Boroughs. 5 3 15 

But now by the 31 I. 8. cap. 1. reciting the Inconveniencies which 
Joint-tenants and Tenants in common Jay under, from one Joint-tenant's 
or Tenant's in common Occupying the whole Land, or Receiving the whole 
Profits, it is enacted, S. 2. That all Joint-tenants and Tenants in 
common that now be, or hereafter ſhall be of any Eſtate or Eſtates of 
(a) Inheritance in their own Rights, or in Right of their Wives, of (a) The Sta- 


any Manors, Lands, Tenements or Hereditaments within this Realm — — 
cap. 32. c 


La 


ated and compelled by Virtue of this preſent Act, to make Parti- medy to 
tions between them of all ſuch Manors, Lands, 'Tenements and Here- Joint-renants 
ditaments, as they now hold, or hereafter ſhall hold as Joint-tenants zd Tenants 
or Tenants in common by Writ de Partitione facienda, in that caſe to for Life on 
be deviſed in the King, our Sovereign Lord's Court of Chancery, in years. 

like Manner and Form as Coparceners by the Common Laws of 

this Realm have been, and are compelled to do, and the ſame Writ to 

be purſued at the Common Law. 

© Provided that every of the ſaid Joint-tenants or Tenants in common, 

and their Heirs, after ſuch Partition made, ſhall and may have Aid of 

the other, or of their Heirs, to the Intent to dereign the Warranty 
Paramount, and to recover for the Rate as is uſed between Copar- 

ceners after Partition made by the Order of the Common Law. 

Before theſe Statutes the Writ of Partition was confined to Copar- Ce. Lit.175. 4. 
ceners; alſo it lay againſt the Alienee of a Coparcener, for a Coparcener 167. 4. 
cannot by her Alienation deveſt the Right of her Siſter to divide the Der 98. b. 
Eſtate, nor can ſhe deſtroy her Writ of Partition; but the Alienee had 

no ſuch Writ of Partition, becauſe ſuch Alienee took an undivided 

Moiety ; nor was the Alienee under the Reaſons on which the Law had 

founded ſuch Right of Diviſion, which was, that the Inheritance might 

be ſeparated after Marriage into diſtinct Families; and for the ſame 

Reaſons the Tenant by the Curteſy, tho* he came in by the Act of 

Law, could not have this Writ, tho! it lay againſt him by the ſurviving 
Coparceners. 


Sema e-.a a0 4 


But now by Force of theſe Statutes, the Alience of one Parcener may C. Lis. 175. 4. 


have a Writ of Partition againſt the other Parcener, becauſe they are 
Tenants in common. ä 

So Tenant by Curteſy ſhall have a Writ of Partition upon the Sta- Co.Lit.1 75. b. 
tute 32 11. 8. cap. 32. for tho? he is neither Jointenant nor Tenant in 
common, yet being in equal Miſchief with thoſe to whom the Statute 
gives this Remedy, he is within the Equity thereof. 

But if three Coparceners are, and a Stranger purchaſe the Part of 1 4nd. 30 pt. 
one of them, he cannot join with either of the two Coparceners in a 12. 
Writ of Partition, either at Common Law or by Force of the Statute ; e 
for the Words of the Preamble of the Statute are, Aud none of them by Dive "as. 
the Law doth or may know their ſeveral Parts, &c. and cannot by the Laws Bendl. 42. 24. 
of this Realm make Partition without their mutual Aſents: Now in this 16. 
Caſe one of them, viz. rhe Parcener may have a Writ of Partition 
ar Common Law, and therefore cannot come within the Preamble and 
Intent of the Act, and fo cannot Join with the Purchaſer in a Writ 
of Partition brought upon it. 


It 


of England, Wales, or the Marches of the ſame, ſhall and may be co- the like — 


0 
| 
i 
: 
N 
f 


* . * 9 


4 Joint⸗tenants and Tenants in common. 
C. Elia. 742, It hath been holden, that a general Writ by Joint-tenants or Tenant; 
8 in common grounded on this Statute, and concluding contra formam Staty, 
Eid tes. is ſufficient, without 3 the Caſe particularly, fo as to bring i; 
3 Leon. 231. within the Statute ; for the framing of the Writ is left to the Clerks in 
| Chancery, and muſt be according to the Form which they have deviſed. 
Cro. Eliz.759. In this Writ Partition may be demanded of the View of Frank- pledge, 
Sir George together with a Manor; for tho' it be not ſeverable of it ſelf, nor par. 
oy tible, yet the Profits thereof may be divided, or it may be divided thus, 
Onſlow. that the one ſhall have it at one Time, and the other at another; alſo 
| being demanded with the Manor, it may well be intirely allotted to one, 


and the Land in Recompence to another. 


Booth 24 5. In this Action there are two Judgments, the firſt is Quod Partitio fat a 


Lit. Sec. 248. 


Co. Lit. 16). inter Partes Prædictas de tenementis Predict. cum Pertinen. and upon this | 


there goes out a judicial Writ to the Sheriff ro make Partition, which 
recites, firſt the Writ of Partition and Judgment, and then command; 
the Sheriff, together with twelve Men of the Vicinage, Oc. to go in 
(a) The (a) Perſon to the Tenements to be divided, and there in the Preſence 
Sheriff muſt of the Parties, (if they appear on Summons to be made) by the Oaths 
go in 2 of thoſe twelve Men, to make an equal and fair Partition, and allot to 
— each Party their full and juſt Share, and then Return the Inquiſition of 
— the Partition annexed to the Writ, under the Seals of the Sheriff, and 


thereof the the Jurors, whoſe Names are likewiſe to be returned. 
Court will 


ſtay the Filing of the Return, and award a new Writ, for the Writ being his Commiſſion, he cannot 
deviate from it; but if the Sherift returns that he was there in Perſon, and this Return is received 
and filed, then any Information to the contrary comes too late; becauſe by the filing it is become 


Matter of Record, againſt which no Averment In Pais lies; neither can the Party have Error upon 
the Return. Cro. Eliz. 9. 10. Clay's Caſe. | | 


Co. Lit. 169. When the Inquiſition is thus returned, upon Motion made to the 
Court, the ſecond Judgment is given in this Manner: deo conſiderat ef 
per cur. quod Partitio firma & ſtabilis in perpetuum teneatur. 
1 Ret. 2 In a Writ of Partition, if the Judgment be given quod Partitio fiat, 
Berkley and and thereupon a Writ is directed to the Sheriff to make Partition, no 
Counteſs of Writ of Error lies hereupon, for the Judgment is not compleat rill the 
Warwick. Sheriff's Return; and the ſecond Judgment which the Law requires here- 
= 2 2 upon, viz. quod Partitio, Ec. for before that the Plaintiff may be Non- 
Ney c. ſuit, or he may, upon the Return of the Sheriff, ſuggeſt to the Court 
adjudged. that the Partition is not equal, and ſo have a new Partition, and may 
Cro. Fac. 324. alſo Releaſe before the laſt Judgment. 


2 Bulſ. 104. 
like Caſe adjudged, & vide 2 Rol. Rep. 125. 2 Bulſ. 119. 
Cro. Eliz. 65. If the Writ be brought by one Joint-tenant againſt ſeveral, and there 
happens to be Error in the Execution of it, and one of the Defendants 
releaſes all Errors to the Plaintiff, this ſhall not bar the others ; for each 
having a diſtin& Intereſt ſhall not be prejudiced by the Releaſe of his 
| Companion. 
Dyer 265. tl. A. and B. Tenants in Common of a Manor, A purchaſes ſeveral 
2 8 Freeholds that lay ſo mixed with the Demeſne Lands of the Manor that 
they could hardly be diſtinguiſned from them; B. brings a Writ of Par- 
tition of the Manor only; and it was adjudged that Partition ſhould be 
made, and a Writ awarded accordingly; upon the Execution of which 
Writ A. comes to the Sheriff and Inqueſt, and informs them with the 
Purchaſe of the Freeholds, that are not Parcel of the Manor, and 
bids them take care how they make Partition of all the Lands within 
ſuch a Compaſs, leſt they offer Violence to their Conſciences ; but does 
not ſhew them the Freeholds diſtinctly, nor the Limits of the Manor, 
which obliged the Sheriff to adjourn to a certain Day, on which one 


of the Inqueſt made Default ; and thereupon the Sheriff returns a Fine 


4 0 


ne 


3 
— 
- 
BY 


. Sz I * " >= _ I * 5 — N * 5 "as ll » » . 
e * TE * PO * l WE OO 
CS TW. $5 "WY 9 * a * py 


#i 


. 


HR 


* "1 


Me a ket 14 2064 
ee eee „„ 
K 


„ wi M 0 # 
3 r 5 


8 e ere een TO 0 bt a 
6 10 * r 2 #9 5 9x * 8. / 3 F N 
e 2 ear I % . EROS ES 
DA 7 ory n Oo Wc 


3 
* 
r 4 
fa 
4 
72 
FE 
| oe 
1 
* 
A% 
1 
5 
. 


. 
. 
A 
= 
1 
E 
9 
2 
4 
＋ 


6ꝙ6u—. 


* 4 4 - 3 — 
i + p 4 * 5 W 
> . =o * ing 3 La of JETTY 
* F * 3 . „ oy „ 
e LA 9 


. : 
ad Tas N * 
* A 


—JFoint-tenants and Tenants in common. 


213 


— 


of 405. with an Account of the Difficulties they met with, & Hlterins 
propter Brevitatem temporis Breve illud exequi non pothiit, it was held, that 
A. ought to ſhew the Bounds of the ſeveral Freeholds that he purchaſed, 
or the Number of the Acres; but if no Light or Evidence is given by 
either Party to the Inqueſt, and they make Partition de taule quantum 
reſumitur & dig noſcitur per Præſumptioucs, it is good; for they are under 
an Obligation to execute the Commands of the Court at their Peril. | 
If after the Awarding of the judicial Writ, and before the Return of it, 
the Defendant dies, yet the Fartition is good, and the Writ ſhall not 
abate, becauſe before the Death of the Defendant Judgment was given 
that Partition ſhould be made ; and tho? upon the Return of the judicial 
Writ there is another judgment given, yet that is given in Confirmation 
of the firſt Judgment; it ſcems likewiſe, thar upon the Return of the 
judicial Writ no Exception can be taken to it; therefore it is not mate- 
rial whether the Defendant be dead or alive, ſince he can have no Ad- 
vantage by any Plea on the Return of the Writ. f | 
The Proceſs in this Writ is Summons, Attachment, and Diſtreſs infi- 
nite. | | 
A. and B. were Joint-tenants for Years, B. ſuffers C. to occupy his 
Moiety with him, and A. brings. a Writ of Partition againſt B. and C. 
ſuppoſing that B. had granted a Moiety of his Part to G C. ſhews that 


be was but Tenant, at Will to B. whereupon the Writ abated ; whether 
= A. might have another Writ of Partition againſt B. by Journeys Ac- 


counts, was the Oueſtion ; and reſolved, that he might; for the Poſſeſſion 
of C. was good Colour for bringing the Writ of Partition, and A. could 


not take Notice what Eſtate C. had. 


By the (a) 8 &9 9 HH. 3. cap. 31. intitled, an Act for the eaſier ob- 
taining Partitions of Lands in Coparcenary, Joint-tenancy and Tenancy 
in common, reciting, 'I hat whereas the Proceedings upon Writs of Par- 
tition between Coparceners by the Common Law or Cuſtom, [Joint- 


tenants and Tenants in common are found by Experience to be tedious, 
= chargeable, and oftentimes ineffectual, by reaſon of the Difficulty of 
> diſcovering the Perſons and Eſtates of the Tenants of the Manors, Meſ- 


= ſuages, Lands, Tenements, and Hereditaments to be divided, and the 
defective or dilatory executing and returning of the Proceſs of Summons, 
Attachment and Diſtreſs, and other Impediments in making and eſta- 
= bliſhing of Partitions, by reaſon of which divers Perſons having undi— 


= vided Parts or Purparts are greatly oppreſſed and prejudiced, and the 


2 . * SY * 


Premiſſes are frequently waſted and deſtroyed, or lie uncultivated and 
unmanured, ſo that the Profits of the ſame are totally or in a great 


meaſure loſt; for Remedy whereof it is Enacted, © 'I hat after Proceſs 
of Pore, or Attachment returned upon a Writ of Partition, Affidavit 
being made by any credible Perſon of due Notice given of the ſaid 
Wrir of Partition to the Tenant or 'Tenants to the Action, and a Copy 
thereof left with the Occupier, or Tenant or Tenants, or, if they can- 
not be found, to the Wife, Son, or Daughter, ( being of the Age of 
twenty-one Years, or upwards,) of the Tenant or Tenants, or to the 
Tenant in actual Poſſeſſion by Virtue of any Eſtate of Freehold or for 
Term for Years, or uncertain Intereſt, or at Will, of the Manors, 
Lands, Tenements, or Hereditaments whereof the Partition is de- 
manded, (unleſs the ſaid Tenant in actual Poſſeſſion be Demandant in 
the Action,) at leaſt forty Days before the Day of Return of the ſaid 
Pone or Attachment, if the Tenant or Tenants to ſuch Writ, or any 
of them, or the true Tenant to the Meſſuages, Lands, Tenements, 
and Hereditaments as aforeſaid, ſhall not in ſuch Caſe within fifteen 
Days after Return of ſuch Writ of Pore or Attachment cauſe an Ap- 
pearance to be entered in ſuch Court where ſuch Writ of Pone or 
Attachment ſhall be returnable, then in Default of ſuch Appearance, 


the Demandant having entered his Declaration, the Court may pro- 
Vol. III. 3 1 C ceed 
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ceed to examine the Demandant's Title, and Quantity of his Part and 
Purpart, and accordingly as they ſhall find his Right, Part and Pur. 
part to be, they ſhall for ſo much give Judgment by Default, ang 


c 

* 

C 4 
t award a Writ to make Partition, whereby. ſuch Proportion, Part ang © 
© Purpart may be ſet out ſeverally; which Writ being executed, after 
© eight Days Notice given to the Occupier, or Tenant or Tenants of te 
« Premiſſes, and returned, and thereupon final Judgment entered, the 7 
c ſame ſhall be good, and conclude all Perſons whatſoever, after Note 
© as aforeſaid, whatever Right or Title they have, or may at any tine 
c | 
- 
c 
C 


claim to have, in any of the Manors, Meſſuages, Lands, T enements, 


and Hereditaments mentioned in the ſaid Judgment and Writ of Par. '® 
tition, altho' all Perſons concerned are not named in any of the Frog. © 


ceedings, nor the Title of the Tenants truly ſer forth. 


A 


judgment entered, or in Cale of Infancy, Coverture, Non ſane Al. 


mori, or Abſence out of the Kingdom, within one Year after his, het, 


© or their Return, or the Determination of ſuch Inability, apply them- 
© ſelves to the Court by Motion where ſuch Judgment is. entered, and 
© ſhew a good and probable Matter in Bar of ſuch Partition, or that the 


© Demandant hath not Title to ſo much as he hath recovered, then in 


© ſuch Caſe the Court may ſuſpend or ſet aſide ſuch Judgment, and 
© admit the Tenant and Tenants to appear and plead, and the Cause 


© ſhall proceed according to due Courſe of Law, as if no ſuch Judgment 


© had been given; and if the Court upon hearing thereof ſhall adjudge 
© for the firſt Demandant, then the ſaid firſt Judgment ſhall ſtand con- 


© Perſons as ſhal] be abſent or diſabled as aforeſaid ; and the Perſon ot 
© Perſons ſo appealing ſhall be awarded thereupon to pay Coſts ; ori 


© within ſuch Time or Times aforeſaid the Tenants or Perſons concerned, 
© admitting the Demandant's Title, Parts, and Purparts, ſhall ſhew 


© the Court any Inequality in the Partition, the Court may award a nes 
© Partition to be made in Preſence of all Parties concerned, (if they F 
© will appear, ) notwithſtanding the Return and filing upon Record tie | 
© former, which ſaid ſecond Partition returned and filed ſhall be gos 

and firm for ever againſt all Perſons whatſoever, except as before | = 
_ © excepted. | | ® 
© And it is further Enacted, That no Plea in Abatement ſhall be 


© admitted or received in any Suit for Partition, nor ſhall the ſame be 
© abated by reaſon of the Death of any Tenant. 
© And it is further Enacted, That when the High Sheriff by reaſv 


* 


© of Diſtance, Infirmity, or any other Hindrance, cannot convenient) 


© be preſent at the Execution of any Judgment in Partition, in ſuch Calt | 
© the Under Sheriff, in Preſence of two Juſtices of the Peace of the 


© County where the Lands, Tenements, or Hereditaments to be divided 


do lie, ſhall and may proceed to Execution of any Writ of Partition þ 
© by Inquiſition in due Form of Law, as if the High Sheriff were then 
< perſonally preſent ; and the High Sheriff thereupon ſhall, and is here") F 


© enabled and required to make the ſame Return as if he were perſonal) 


: 


© Provided always, That if fuch Tenant or Perſon concerned, . 
either of them, againſt whom or their Right or Title ſuch Judgment © 
© by Default is given, ſhall within the Space of one Year after the fil 


'© firmed and be good againſt all Perſons whatſoever, except ſuch other | 


© preſent at ſuch Execution; and in Caſe ſuch Partition be made, te. 


© turned, and filed, he or they, that were Tenant or Tenants of any © 


© the ſaid Meſſuages, Lands, Tenements, and Hereditaments, or 4") F 


© Part or Purpart thereof before they were divided, ſhall be Tenant f 
* Tenants for ſuch Part ſet out ſeverally to the reſpective Landlords ” 


* Owners thereof by and under the ſame Conditions, Rents, Covenant 
© and Reſervations where they are or ſhall be ſo divided; and the Land- 
lords and Owners of the ſeveral Parts and Purparts ſo divided and 


© allotted, as aforeſaid, ſhall warrant and make good unto their w_— 5 
4 2 4 Tenan # «1 
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Joint-tenants and Tenants in common. 


235: 


Tenants the faid ſeveral Parts ſeverally afrer ſuch Partition, as they 


are or were bound to do by any Copy, Leaſes, or Grants of their 


reſpective Parts before any Partition made; and in Caſe any Deman— 
dant be Tenant in actual Poſſeſſion to the Tenant to the Action for 
his Part and Proportion, or any Part thereof, in the Meſſuages, Lands, 
Tenements, and Herediraments to be divided by Virrue of a Writ of 
Partition as aforeſaid, for any Term of Lite, Lives or Years, or un- 
certain Intcreſt, the ſaid Tenant ſhall ſtand and be poſſeſſed of the 
ſaid Purparts and Proportions for the like Term, and under. the ſame 
Conditions and Covenants, when it is {et out ſeverally in Furſuance of 
this, or any other Act, Statute, or Law to that Purpoſe. | 

And it is further Enacted, That the reſpective Sheriffs, their Under 
Sheriffs and Deputies, and in Caſe of Sicknels or Diſability in the 
High Sheriff, all Juſtices of the Peace, within their reſpective Divi- 
ſions, ſhall give due Artendance to the executing ſuch Writ of Parti- 
tion, unleſs reaſonable Cauſe be ſhewn to the Court upon Oath, and 
there allowed of, or otherwiſe be liable every of them to pay unto the 
Demandant ſuch Coſts and Damages as ſhall be awarded by rhe Court, 
not exceeding five Pounds, for which the Demandant or Plaintiff may 
bring his Action in any of his Majeſty's Courts of Record at Heſtmin- 


fer, wherein no Effoign, ProteQion, Privilege, or Wager of Law ſhall 


be allowed, nor any more than one Imparlance ; and in Caſe the 
Demandant doth not agree to pay to the Sheriffs or Under Sheriffs, 
Tuſtices, and Jurors ſuch Fees as they ſhall reſpectively demand for their 
Pains and Attendance in the Execution of the ſame, and returning 
thereof, then the Court ſhall award what each Perſon ſhall receive, 
having Reſpect to the Diſtance of the Place from their reſpective Habi— 
rations, and the Time they muſt neceſſarily ſpend about the ſame, for 
which they may ſeverally bring their Actions. 

By the ) Anne, cap. 18. it is Enacted, © Thar if Coparceners, or Joint— 
tenants or Tenants in common be ſciſed of any Eſtate of Inheritance 
in the Advowlon of any Church or Vicarage, or other Eccleſiaſtical 
Promotion, and a Partition is or ſhall be made between them to pre- 
ſent by Turns, that thereupon every one ſhall be taken and adjudged 
to be ſeiſed of his or her ſeparate Part of the Advowſon to preſent in 
his or her Turn; as if there be two, and they make ſuch Partition, cach 
ſhall be ſaid to be ſeiſed, the one of the one Moiety to preſent in the 
firſt Turn, the other of the other Moiety to preſent in the ſecond Turn; 
in like Manner if there be three, four, or more, every one ſhall be ſaid 
to de ſeiſed of his or her Part, and to preſent in his or her Turn.“ 


(K) Joint-tenants and Tenants in common 


how to ſue and be ſued; and therein of 
Summons and Severance. 


OINT-TENANTS being ſciſed per mie Eg per tort, and deriving 
by one and the ſame Jitle, muſt jointly implead and be jointly im- 


pleaded with others. 


So tho” one Joint- tenant may diſtrain for Rent, yet he cannot bring 


an Action of Debt, nor () avow for Rent Arrear without making him- 


ay Bailiff ro his Companions, that they may be privy to the Suit, and 


intitled to their Shares upon his Recovery thereof in their Right. 


7 Anne, cap. 
18. 


Ces Lit. I $0. b. 


Carth. 328. 
Pullen and 
Palmer. 

5 Mod 72, 
150. S. C. 
(7) That 


Joint-renanrs muſt join in an Avowry for Damage-Feſant. Thomp/. Ent. 264. 5 Med. 151. 
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216 Joint⸗tenants and Tenants in common. 
Co. Lit 4 Tf A. and B. Joint-tenants, and to the Heirs of B. join in a Lease 
for Life, A. has a Reverſion, and ſhall join in Action of Waſte; but 
the Writ muſt be ad Exhareditationem of B. becauſe he only hari the 
Inheritance. | 
Ney 1. Far- But if two Joint-tenants acknowledge a Statute, and their ſever] 
- - Brag 4 Lands are taken in Execution, and after, upon the Invalidity of the Sta. 
judged. tute, they jointly bring an Audita Qurerela, the Writ ſhall abate; for they 
ought to have ſeveral Writs; for the Wrong done to one by the Execy. 
tion of his Land is no 'Tort to the other. 
1 Show Rep. And altho' regularly Joint-tenants are to join and be joined in Action, 
** A „ JEERM otherwiſe with Tenants in common; and therefore if in Ej-Q. 


Co. Lit. 200, ment the Flaintiff declares on a Leaſe made by A. and B. and on the 


Trial it appears that they are Tenants in common, the Flaintiff cannot 
recover; but if A. and B. had been Joint-tenanrs, a Joint-Leaſe to the 
Plaintiff had been good, and he might have declared d demiſermt; 


and the Reaſon of the Difference is, that Tenants in common are of 


ſeveral Titles, and therefore the Freehold is ſeveral ; and if they be dif: 
ſeiſed, they ſhall be put to their ſeveral Actions; as therefore the Lands 
of Tenants in common are to be conſidered as different Eſtates depend. © 
ing on different Titles, the Flaintiff ſhall not recover, becauſe that were © 
to allow the Plaintiff to try two ſeveral and different Titles in one Iſſue 


at the ſame Time, and therefore the Plaintiff to make out his Title muſt 


ſhew and prove that each demiſed the Whole to him, or elſe he doth no: 


prove the Declaration ; whereas the Diſcovery of the Tenancy in com- 


mon proves the contrary ; and as they have different Titles to a Moiety Þ 
only, ſo they could not each of them demiſe the Whole; but Joint. 
tenants are ſeiſed per mie & per tout, and they derive by one and the 
ſame Title, and therefore each may be ſaid to demiſe the Whole; and s 
they muſt join in an Action for any Violation of their Poſſeſſion, ſo fut 
But note, the ſame (a) Reaſon too their Leſſee on their joint Demiſe. 


That to a- 


void any Difficulty in thoſe Caſes, the beſt Way ſeems to be for them to join in a Leaſe to a thir 
Perſon, and that Leſſee to make a Leaſe to try the Title, Ney 13. 


Lir.ſe#. 314: But tho? Tenants in common having (I) ſeveral and diſtin Rights 


8 cannot join in Action, yet where the Thing is (c) intire, as a Horſe, 


join, tho" Hauk, they muſt join, theſe being in their Nature not ſeverable, and 


they come therefore from the Neceſſity of the Caſe the Law admits them to join. 

in by one | 

Feottment. 5 Med. 11. (-) And therefore Tenants in common ſhall join in a Quare Imbedit, becauſe 
the Preicntation to the Advowſon is intire. Co. Lit. 197. b. — And for this Reaſon Tenants in common 
of a Seignory ſhall join, in a Writ of Right of Ward, and Raviſhment of Ward for the Body. Co. Lit 
197. b, — Alſo Tenants in common ſhall join in Detinue of Charters, and if the one be nonſuit, the 


other ſhall recover. Co. Lit 197. b. — And ſhall join in a Warrantia Charts, but ſever in Voucher: 
Co. Lit. 197 b. 3 


Co.Lit.197.b. So if there be two Tenants in common, and they make a Leaſe for 

Moor 202 Life, rendering Rent, this Reſervation, tho? made by joint Words, ſhall 
follow the Nature of the Reverſion, which is ſeveral in the Leſſors; 
therefore they ſhall be put to their ſeveral Aſſiſes if they be diſſeiſed, 4 
if there had been diſtinct Reſervations. | | 

Lit ſe#.315- Alſo Tenants in common fhall join in Actions perſonal, as Treſpals 

Co Lit. 198. 4. jn breaking into their Houſe, breaking their Incloſure or Fences, feeding, 
waſting, or defouling their Graſs, cutting down their Timber, fiſhing in 
their Piſcary, Ec. and ſhall recover jointly their Damages; becauſe in 
thoſe Actions tho' their Eſtates are ſeveral, yet the Damages ſurvive to 
all; and it would be unreaſonable to bring ſeveral Actions for one ſingle 

| Treſpaſs. 

Co. Lit. 198. 4. So if there be two Tenants in common of a Manor, and they make 4 


Bailiff thereof, and one of them die, the Survivor ſhall have an Action 
1 | 0 


\ 


* 
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Joint⸗tenants and Tenants in common: . 


of Account, for the Action given unto them for the Arrearages upon the 
s joint. | 81 

7 if 3 in common ſow their Land, and a Stranger eateth Ce. Lit... 
the Corn with his Cattle, tho' they have the Corn in common, yet the 
Action given to them for the Treſpaſs is joint, and ſhall ſurvive. 

Tenants in common may join or ſever in (4) Debt or Covenant for Carth. 289. 
Rent; but if they ſever, the Demand muſt be de una Medietate of the 2 and 
whole Rent, and not of a certain Sum, which amounts to a Moiety. bert Ver. 


| Lord Love- 
lace. (a) But in an Avowry they ought to ſever. Co. Lit. 198. 6. 


And as in Treſpaſs Tenants in common ſhall join, ſo they ſhall for a Cro. Fac. 237. 
Nuſance done to their Land, for it is Perſonal, and concerns the Profits + "rand 5 "ah 
of the Land; but for Forging of falſe Deeds they ſhall ſever, for that Jo. 
concerns the Inheritance of the Land; and if the Nuſance be continued 
after the Death of one of the Tenants in common, his Deviſee ſhall join 
in Action with the Survivor, for the Continuance thereof is as the new 
erecting of ſuch a Nuſance. | | 

A. makes a Leaſe, in which the Leſſee covenants with the Leſſor, Ec. ood + t>qzy 
to Repair; Leſſor grants his Reverſion by ſeveral Moieties to ſeveral and K»;obt 
Perſons, and Leſſee aſſigns to J. S. In an Action of Covenant by the ver. Buna ble. 
Grantees of the Reverſion for not Repairing ; the Queſtion was, if two 1 Si. 157. 


Tenants in common of a Reverſion could join in bringing an Action of E ** 


Covenant againſt the Aſſignee; and it was held, that they could and 572. 


ought to join in this Caſe, being a meer Perſonal Action, according to Raym. 80. 

Littleton's Rule, which was held to be general, without any Relation to S. C. & vide 
any Privity of Contract; and that the Covenant being indiviſable, the ag reg 
Wrong and Damages could not be diſtributed becauſe uncertain. | 4 18 H. 6. 


6. 7. 28 E. 3. 90. Moor 40. Godb. 90, 283. Bro. Foinder in Action 104. Benl. 89. 


Joint-tenants and Tenants in common are to join in a Hare Impedit; o, 411 . 
the firſt, becauſe they are jointly ſeiſed, and claim by a joint Title; the 2 44.23, 63. 


(Y latter out of Neceſſity, becauſe the Thing is intire. Comp · Incumb. 
253. & wide 
ſup. 7 Ann. cap. 18. (b) If two Tenants in common be of an Advowſon, and they bring a Ouare 


Impedit, and the one doth Releaſe, yet the other ſhall ſuc forth and recover the whole Preſeniment. 


Co. Lit. 197. 6. 


If Joint-tenants or Tenants in common refuſe to ſet out their Tithes, Hutt. 121. 


the Action muſt be brought againſt them both; but if one of them ©: Fac. 86, 


only occupy the Land, the Action is to be brought againſt him; or if . 
one Joint-tenant or Tenant in common ſets out the Tithes, and the 
ome takes them away, the Action muſt be brought againſt the Wrong- 

oer. 8 1 

If a Leaſe for Years be made to B. and C. rendring Rent, and C. Palm. 283. 
aſſigns his Moiety to D. and after the Rent is Arrear, the Leſſor may 
bring an Action of Debt for the Rent againſt B. and D. for the Rever- 

If two Joint-tenants bring Treſpaſs, pending the Action one of them cw. Fac. 19. 
dies, the Writ ſhall abate; ſecus if brought againſt them, for in the latter 4 Had. 249. 
Caſe the Action is both joint and ſeveral. 4, * 
Alſo where a are Inpedit is brought by two Joint-tenants, and pend- C. Fac. 19. 
ing the Action one of them dies, the Writ ſhall not abate; and this out of 
e leſt the fix Months ſhould elapſe, and thereby the Action be 
8 

If one Joint- tenant refuſes to join in Action, he may be ſummoned Co. Lie. 188. 
and ſevered; but herein it is to be obſerved, that if the Perſon ſevered 
dies the Writ abates, becauſe the Survivor then goes for the Whole, 
which he cannot do on that Writ, where on the Summons and Severance 
he went only for a Moiety before, for the Writ cannot have a double 
Effect, to wit, for a Moiety in Caſe of Summons and Severance, and for 
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Joint⸗tenants and Tenants in common. 
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Co. Lit. 197. 


Co. Lit. 197. 


Co. Lit.197. b. 
Dyer 279. 


11 H. 4. 17. 
1 Kol. Abr. 
i 


Moor 466. 
Cro. Eliz. 5 54. 
Skin. 12. 


1 Salk. 4, 32+ 


1 Mod. 102. 
2 Lev 113. 
Carth. 63. 


z Inſt. 523, 
524. 


ae 
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the whole in Caſe of Survivorſhip; and the Law is the ſame if ſuch 
Joint-tenants proceed without Sumtnons and Severance, for ſince both þ 
the Writ might by Poſſibility recover their Moieties, they ſhall not go 
on for the Whole in Caſe of Survivorſhip, becauſe the Words and Effect 
of the Writ at the Time of its firſt Purchaſing was that each might re. 
cover his Moiety, and therefore a new Writ muſt be purchaſed to enable 
one to proceed for the Whole. 

Bur in Perſonal and Mixt Actions where there is Summons and Seve. 
rance, and yet after ſuch Summons and Severance the Plaintiff goes on 
for the Whole, there if one of them dies, yet the Writ ſhall not abate, 
becauſe they go on for the Whole after Summons and Severance; and 
if they were to have a new Writ, it would only give the Court Autho- 
rity to go on for the Whole. | 

So if two Joint-tenants bring a Writ of Ward, and they are ſummoned 
and ſevered, and the ſevered Perſon dies, the Writ ſhall not abare, be. 
cauſe after ſuch Severance he went on for the Whole; and ſo he does in 
this Caſe, after the Death of his Companion. 

So in a Care Impedit by two Joint-tenants, and one is ſummoned and 
ſevered, and the ſevered Perſon dies, the Writ ſhall not abate, becauſe 
the Advowſon is an intire Thing; and he proceeded for the Whole after 
the Severance, and ſo he may after the Death, Sc. 


If two Joint-tenants m_ an Aſſiſe, and the one is ſevered, if it be 
found that the other had 


fole Damage for them. 


Wherever Tenants in common ought to join in Action, and one 2 


alone brings the Action, the Defendant ought to plead the Tenancy in 


common in Abatement, which is a Defence the Law allows him, that be 
may not be twice charged; but if he plead in chief, and it be found | 


againſt him, the Plaintiff ſhall have Judgment, becauſe he loſes the 
ys of Pleading in Abatement by Pleading to the Right of the 
ction. 

If Joint-tenancy be pleaded by Fine or Deed in Abatement of the 
Demandant's Action, he cannot take a general Averment that the Te- 
nant is ſole ſeiſed, for that were directly to contradict them, and ſer them 
aſide by a Matter of leſs Force and Solemnity than they are; but he 
may confeſs the Joint-tenancy which the "Tenant pleads after the Fine 
levied, but that the Joint-tenant not named releaſed to the Tenant be- 
fore the Writ brought, or that both the Conuzees enfeoffed one who 
enfeoffed the Tenant ; bur at this Day, if the Tenant had been enfeoffed 
by Deed, and had pleaded Joint-tenancy to abate the Demandant's Writ, 
the Demandant might have averred generally, that the Tenant is ſole 


ſeiſed, for the Statute of 34 E. 1. de Conjunttis Feoffatis extends to Joint- Þ 


tenancy by Deed tho* not by Fine; but by the Common Law the De- 


mandant was not allowed that Plea, where the Tenant claimed under 2 Þ a 
Deed, no more than when he claimed under a Fine; but if the Tenant !“ 


claims by Feoffment in Pais, and plead that in Abatement of the De- 


mandant's Action, the Demandant may aver ſole Tenancy, becauſe the © 
Feoffment is to be proved viva voce per Pares, whoſe Credit is not more Þ 


regarded by the Court than the Demandant's. 


oods taken upon the Land, he ſhall recover 2 
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(L) Of the Remedies Which Joint⸗tenants 
and Lenants in common have againſt each 


Y the Common Law Joint-tenants and "Tenants in common had no Ce. Lt. 1 7 
Remedy againſt each other, where one alone received the whole hy 2900 _ 
Profits of the Eſtate, for he could not be charged as Bailiff or Receiver A + Pow 
to his Companion, unleſs he actually made him ſo; but now by the had a Ward 
4 & 5 Ann. cap. 16. it is provided, that they and their Executors and in common, 
Adminiſtrators may have an Account againſt the others as Bailiffs, for 5 
Ne Ae than their Proportion, and againſt their Executors and g. E * 
Adminiſtrators. | 118. 
But if one Joint-tenant or Tenant in common had ejected or (a) 7; 1 
with- held the Poſſeſſion from his Companion, ſuch Joint-renant or Te- Co. 1.199. 5. 


- ; 3 Ny (a) But tho 
nant in common ſo ejected might have maintained an Ejedlione firmæ one Tenant 


againſt ſuch Ejector, Oc. 


in common 
. | may diſſeiſo 
the other, yet it muſt be by actual Diſſeiſin, as turning him out, hindering him to enter, &c. but a 
dare Perception of Profits is not enough. 1 Satk. 392. Fareſl. 39. 


Alſo one Joint-tenant or Tenant in common may offend againſt the Latch 224- 
Statutes againſt forcible Entries, either by forcibly Ejecting, or forcibly © 419. 
holding out his Companions ; for tho' the Entry of ſuch a Tenant be 
lawful per mic & per tout, ſo that he cannot in any Caſe be puniſhed in 
an Action of Treſpaſs at the Common Law; yet the Lawfulneſs of his 
Entry no way excuſes the Violence, or leſſens the Injury done to his 
Companion, and conſequently an Indictment of forcible Entry into a 
Moiety of a Manor, Sc. is good. 

Bur tho' Joint-tenants and Tenants in common being actually ejected, Lit. ſe#. 323. 
had theſe Remedies at Common Law, yet ſuch Remedies were only ex- 
tended to Things Real; and there was no Remedy where a Horſe, 

Hawk, Sc. were ſeiſed by one Joint-tenant or Tenant in common, but 
by reſeiſing it again when a proper Opportunity ſerved. | | 

If there be two Tenants in common of a Manor to which Waif and co. Lit. 200. 4. 
Stray belong, a Stray doth happen, they are Tenants in common of the 
fame ; and if the one dorh take the Stray, the other hath no Remedy 
by Action but to rake him again; but if by Preſcription, the one is to 
have the firſt Beaſt happening as a Stray, and the other the ſecond, 
there an Action lieth, if the one take that which pertains to the other. 

So if there be two Tenants in common of a Park or Dove-houſe, and Ce. Lit. 
one of them deſtroy all the Deer, or take all the old Doves, and deſtroy . ©- b. 
the Flight; or if two have Land and Meer-Stones in common, and one 
of them carry them away; or if they have a Folding in common, and 
one diſturb the other to erect Hurdles, in all theſe Caſes Treſpaſs Qrare 
vi & Arms lies. 


If two ſeveral Owners of Houſes have a River in common, and one of co. Lit. 200. b. 
them corrupt it, the other ſhall have an Action on the Caſe. 

If one be willing to repair a Houſe or Mill which he holds in common, C. Lit. 200. 6. 
* jointly with another, he may have a Writ de Domo reparanda againſt 

im. 

If Land be given to two for Life, and to the Heirs of one of them, Co. Lit 200. 6. 
and Tenant for Life do Waſte, he that hath the Fee cannot have an 2 Uf. 453: 
Action of Waſte on the Statute of Glocefter, but he may have one on 
Weſim. 2. cap. 22. which enacts, that if there be two Tenants in common 
of a Wood, Turbary, Piſcary, Ec. and one do Waſte, the other ſhall 
have a Writ of Waſte, and the Waſter ſhall have Election before Judg- 


ment, 


— — oo — . Ms... Bt 


. Juointure. 1 


— 2 — ——rꝓ—— 


ment, either to have his Part in certain aſſigned to him by the Oath ß 13 
twelve Men, (and then the Place wafted ſhall be aſſigned for Part ther. _ 
[1 ; of,) or to grant that he will take no more for the future than his Com. 
1 panion ſhall approve of; and this Act by Conſtruction has been held 0 
F extend to Joint-tenants, bur not to Parceners, becauſe they might hat 
* the Writ de Partitioue facienda at Common Law. 

| Vid. Tit. Tro- One Tenant in common cannot bring Trover againſt his Companion, 


2 Con- becauſe they are both equally intitled to the Poſſeſſion. 
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q Jointure. 

i Co. Lit. 36 b. Jointure is a competent Livelihood of Freehold for the Wif: 5 
11 CIS Bu of Lands, c. to take Effect preſently in Poſſeſſion or Profit © 
Vit after the Death of the Husband, for the Life of the Wife zt 
4 5 leaſt, if ſhe herſelf be not the Cauſe of the Determination r 

0 | ' Forfeiture thereof. | i 
| | 


Under this Definition we ſhall conſider, 


| (A) Tor Original and firſt Introduction of this P 
on | v:(ton. 

| | (B) Of its being a Bar of Dower; and therein of tht 
„ 27 H. 8. and the Rules to be obſerved in making 4 
1 good Jointure, and ſuch a one as will be an effequal 
5 Bar of Power : And herein, | 


bl 1. That the Eſtate muſt take Effect immediately after the 
18 Death of the Husband. | 
* | 2. That it muſt be for Term of the Wife's Life or greate! 

1 Eſtate. N 


3. That it muſt be made to herſelf, and not to others, in]! 
= Truſt for her. = | . = 
% 4. That it muſt be in Satisfaction of her whole Dower. © | 
| | 5. That it muſt be expreſſed to be in Satisfaction of het 
Dower ; and therein how far a collateral Recompence ſhall Þ 
be a Bar of Doyyer or Jointure. 
6. That it muſt be made during Coverture. 


(O) Dow far her own 02 her Yugband's Acts may defeat “ 
her of this P2oviſion. 1 

| | (D) How far a Jointreſs is intitled to the Aid and 

I Alliſtance of a Court of Equity, 


Of Diſcontinuances by Women of their Husbands Eſtates vid 


0 Iit. Diſcontinuance. 5 
f 2870 a 9 


— 4 —— 


e 
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(A) Of the Oꝛiginal and firſt Introduction of 
: this Pꝛoviſion. 


Ir having been determined that at Common Law a Woman could 2 oo 
not be endowed of an Uſe, and moſt Lands before the 27 U. 8. be- Tit. Curteſy 
ing put in Uſe, ſo that there was no Confidence to be had in the of England: 
E Dower at the Common Law; this obliged the Wife, or her Friends, 
either before or after the Marriage, to procure the Husband to take 
the legal Eſtate from the Feoffees and ſettle it to the Uſe of him and 
his Wife for Life, or in Tail, with what Remainders over he pleaſed ; | 
and this ſeems to have been the Original of Jointures. ; 
But tho' this Method was an effectual Security to the Wife, yet was 4 Ce. 1. Ver- q 
it of no Service to the Husband, or his Heirs, in barring her of her J, "xp i 
= Dower before the 27 II. 8. for by the Common Law a Woman could Go Lit 34 b. 
not be barred of her Dower by any Aſſignment or Aſſurance to her 36. b. 
of other Lands whereof ſhe was not dowable, (except in the Caſe of Bre. Tit 
EZ Dower ad oftinm Fccleſia, or ex aſſenſu Patris, which were allowed to * 5 
be Dowers or Jointures of themſelves, and were a good Bar of any 26 
other Dower,) were ſuch Aſſignment or Aſſurance made by the Husband 
before Marriage or after, or by the Heir after his Death; and tho' they 
were expreſly ſaid to be in full Bar and Recompence of her Dower, yet 
might ſhe recover her Dower notwithſtanding ; for ſhe having a Right 
to be endowed of the third Part of all her Husband's Lands, veſted 
and fixed in her immediately upon the Marriage and the Husband's 
= Seiſin thereof; this Right, like all others, could not be transferred or 
= extinguiſhed but by a Releaſe thereof; and if no ſuch Releaſe were 
made, it continued ſtill in Being, for want of the proper Means to 
& deſtroy it; and if it ſtill exiſted, her Remedy was open to recover 
and reduce it into Poſſeſſion; and of this there can be no Doubt as to 
any Eſtate or Purchaſe procured by the Husband to be made to his 
Wife after Marriage, in Lieu and Satisfaction of Dower, for ſhe is not 
at this Day bound in ſuch Caſe; and if it were made before Marriage, 
it was at Common Law no Bar, for two Reaſons; 1. Becauſe at the 
Time of making thereof ſhe had no Title to Dower, and therefore an 
» © © Eftate made to her then could be no Bar to a Right which accrued 
© to her aſter. 2. Becauſe immediately upon the Marriage the Right firſt 
= veſted in her, and could not be extinguiſhed or barred bur by a Re- 
= leaſe thereof; ſo if ſuch Aſſignment or Aſſurance were by the Heir in | 
| A Pais, this was no Bar neither; but (a) if it were by Indenture or Fine, (4) 4 C 5 
n then it ſhould ſeem an Eſtoppel to her to Demand any other Dower, 
© becauſe her Title to Dower was then compleat and certain; and ſhe has 
dy this Acceptance concluded herſelf to demand any Thing more. 
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(3) Of its betoming a Bar of Dower; aw 


Co. Lit. 36, b. 
A Co. 1. 


(a) A Join- 
ture made 
of Copy hold 
Lands is no 

Bar of Dower 
within this 

Statute. 

Cro. Car. 44. 

4 Mod. 8 5. 


B 


therein of the 27 H. 8. and the Rules to be 
obſerved in making a good Jointure, and 
fuch a one as Will be an effedual Bar of 
Dower, | 


T H E Maxims of the Common Law, that no Right could be barred Þ 
before it accrued, that a Right or Title to a Freehold could not be 
barred by Acceptance of a collateral Satisfaction, and the Reaſons afore. Þ 
ſaid allowing the Wife to claim her Dower, and alſo the Benefit of ſuch EF 
Settlement as was made on her, which being contrary to Juſtice, f 
By the 2) H. 8. cap. 1. par. 6. it is Enacted, That whereas diver; Þ 
< Perſons have purchaſed, or have Eſtates made and conveyed of and in 
© divers Lands, 'Tenements, and Hereditaments unto them and their | 
Wives, and to the Heirs of the Husband, or to the Husband and the 
s Wife, and to the Heirs of their two Bodies begotten, or to the Heis 
© of one of their Bodies begotten, or to the Husband and to the Wife | 
for Term of their Lives, or for Term of the Life of/the ſaid Wife, o 
© where any ſuch Eſtate or Purchaſe of any Lands, Tenements, or Here. 
ditaments hath been or hereafter ſhall be made to any Husband and to 
his Wife in Manner and Form above expreſſed, or to any other Perſon F 
or Perſons, and to their Heirs and Aſſigns, to the Uſe and Behoof of 


La 


rehearſed, for the Jointure of the Wife; that then in every ſuch Caſe F 
every Woman married having ſuch Jointure made, or hereafter to be 
made, ſhall not claim nor have Title to have any Dower of the Reſidr: 
of the (a) Lands, Tenements, or Hereditaments, that at any Time were 
her faid Husband's, by whom ſhe hath any ſuch Jointure, nor hal 
© demand nor claim her Dower. of and againſt them that have the Lands 
and Inheritances of her ſaid Husband ; but if ſhe have no ſuch Jointure, 
© then ſhe ſhall be admitted and enabled to purſue, have, and demand 
© her Dower by Writ of Dower, after the due Courſe and Order of the 
Common Law of this Realm; this Act or any Law or Proviſion made 
©. to the contrary thereof notwithſtanding. 54 

Par. . Provided, That if any ſuch Woman be lawfully expulſed of 7 
© evicted from her ſaid Jointure, or from any Part thereof, without any 


Fraud or Covin, by lawful Entry, Action, or by Diſcontinuance of het 


© Husband, then every ſuch Woman ſhall be endowed of as much of the 


© Refidue of her Husband's Tenements or Hereditaments whereof ihe 7 


© was before dowable, as the ſame Lands and Tenements ſo evicted and 
© expulſed ſhall. amount or extend unto. 1 

Par. 9. Provided alſo, That if any Wife have, or hereaftcr ſhall have, 
© any Manors, Lands, Tenements, or Hereditaments unto her given ot 
© afſured after Marriage for Term of her Life or otherwiſe, in Jointure, 


© except the ſame Aſſurance be to her made by Act of Parliament, and 5 


© the ſaid Wife after that fortune to overlive the ſame her Husband in 
© whoſe Time the ſaid Jointure was made or aſſured unto her, that the" 
„the ſame Wife ſo overliving ſhall and may at her Liberty after th! 
© Death of her ſaid Husband refuſe to have and take the Lands and 
* Tenements ſo to her given, appointed, or aſſured during the Covertute, 
© for Term of her Life or otherwiſe, in Jointure, except the ſame Aſs 
© rance be to her made by Act of Parliament as is aforeſaid, and there 
© upon to have, ask, demand, and take her Dower by Writ of Dov 


© or otherwiſe, according to the Common Law, of and in all ſuch Lo Wig 
WT 6 Tent. B "4 


the ſaid Husband and Wife, or to the Uſe of the Wife, as is before 


Jointure. DL + 


„ 
— 


Tenements, and Hereditaments, as her Husband was and ſtood ſeiſed 
of any Eſtate of Inheritance at any Time during the Coverture; any 
6 Thing, Sc. 5 | | 

To * a good Jointure within this Statute, the fix following Thing: 
are to be regarded. 


I, That the Eſtate mult take Effect immediately from the 
Death of the Husband, | 


Therefore if an Eſtate be made to the Husband for Life, the Remain- 4 ce. z. 
der to J. S. for Life, Remainder to the Wife for her Jointure, this is no Hutten 57. 
good Jointure, for it is not within the Words or Intent of the Statute ; 
for the Statute deſigned nothing as a Satisfaction for Dower, but that 
which came in the ſame Place, and is of the ſame Uſe to the Wife, and 
tho? J. S. dies during the Life of the Husband, yet this is not good; for 
every Intereſt not equivalent to Dower being not within the Statute, is a 
void Limitation to deprive the Wife of her Dower, : | 

So if an Eſtate be made to the Uſe of A. for Life, the Remainder to 4 Co. 2. 
the Wife for Life, this is not good, tho? A. dies, living the Husband. Hb. 151. 

So if an Eſtate be made to the Husband for Life, Remainder to J. S. Hur 51. 
for Years, the Remainder to the Wife for her Jointure, this is not good, Winch 33. 
tho? the Years are expired in the Life-time of the Husband, 

But if an Eſtate be made to the Husband for Life, the Remainder to 4 C.. 3. 
J. S. for the Life of the Husband, to ſupport contingent Remainders, 
Remainder to the Wife for Life, this is a good Jointure, tho' not within 
the expreſs Words of the Statute, for it is within the Equity and Deſign 
of it. | 

If a Man makes a Feoffment to the Uſe of himſelf for Life, Remain- Winch 33. 
der to the Son and his Wife, and the Heirs of the Body of the Son, this 
is no good Jointure, tho* the Wife hath an immediare Freehold ; for to 
be within the Caſes of the Statute whereby Dower is barred, the Wife 
muſt have (a) a ſole Property after the Death of her Husband. (a) That a 


. ; 5 | Jomture | 
within this AQ by the firſt Limitation muſt take Effect for Life in Poſſeſſion or Profit prelently after 


the Death of the Husband, laid down in Co. Lit. 36. ö. 4 Co. 2. a. Oro. Fac. 489. Hutt. 51. Winch 53. 


A Feoffment in Fee to the Uſe of the Feoffee for Life, the Remainder 1 Sid. ;, 4. 
to the Uſe of his ſecond” Son for Life, Remainder ro the Uſe of ſuch ber Bridgman. * 
Wife as the Son ſhall rake, Remainder to the Heirs of the Son; the Fa— 
ther dies, the Son marries, and dies; the Wife is not by this Settlement 
barred of her Dower ; for this at the Time of the Creation was no certain 
Proviſion for the Wife's Life, for the Son might have married and died 
in the Life of the Father. | 

A Jointure limited to take Effect immediately on the Death of the Co. Lit 153. 
Husband ſhall take Effect as well on a civil as a natural Death; therefore Moor $51. 
if the Husband enters into Religion, is baniſhed, or abjutes the Realm, * 7 130. 


the Wife ſhall have her Jointure. heyy Rey. 
2 Vern. 104. 
2, Thar it muſt be fo: Cerm of the cite s Life oz greater 


Eſtate. 


Therefore if an Eſtate be made to the Wife for the Life or Lives of Ce. Lit 36.6. 
many others, this is no good Jointure ; for if ſhe ſurvives ſuch Lives, 4 Ce *: * 
as ſhe may, then it would he no competent Proviſion during her Life, 
as every Jointure within the Statute ought to be. | 

So if a Term for 100 Years be limited to the Wife, if ſhe ſo long live, Co. Lit. 56. a. 
or abſolutely, this is no good Jointure ; for the Statute provides, owt 

when 
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when the Wife hath an Eſtate for Life by Settlement, ſhe ſhall be barred 
of her Dower at Common Law, if ſhe hath any greater Eſtate ſhe hath 
an Eftate for her own Life included in it ; but if ſhe hath any leſs Eſtate, 
it is out of the Statute. _ | | | : 

4 Co. 3. 4. If an Eſtate be limited to the Wife upon Condition, her Acceptance 
of ſuch a conditional Jointure makes it good; for this Eſtate ſupports the 
Wife well enough, and it is in her Power to continue it during her Life, 

(3) So, ſays therefore an Eſtate limited to the Wife (a) durante Viduitate is a good 

E _ i: .Jointure ; for it cannot determine but by her Act. | 

mited to her upon Condition that ſhe ſhall perform the Will of her Husband, Ec. this is a 


uae within the Words and Intention of the Act, for that her Eſtate cannot determine Ae 
efaulr. 4 Co. 2. b. 3. A. But for this vide Moor 31. pl. 103. 1 Leon. 311. N. Bendl. pl. 247. 


3. That it muſt be made fo herſelf, and not to others in 
Truſt foz her, 

Co. Lit. 36. b. This Rule, my Lord Coke ſays, is ſo neceſſary to be obſerved, that 
tho' the Wife ſhould aſſent to a, Jointure made in Truſt for her, yet it 
would not be good ; for the Readies only bars the Dower when by it the 
Poſſeſſion (which was formerly a Uſe) is executed in her. 

But as the Intention of the Statute was to ſecure the Wife a competent 
Proviſion, and alſo to exclude her from claiming Dower, and likewiſe 
her Settlement, it ſeems that a Proviſion or Settlement on the Wife, tho 
by Way of Truſt, if in other Reſpects it anſwers the Intention of the 
Statute, will be inforced in a Court of Equity. 


4. That it muſt be in Satisfacion of her whole Dower, 


Co. Lit. 36 b. The Reaſon hereof is, that if it be in Satisfaction of Part only, it is 
uncertain for what Part it is in Satisfaction of her Dower, and therefore 
void in the whole. CE, 

4 Co. 5. If an Eſtate be made to the Wife in Satisfaction of Part of her Dower 

2 before Marriage, and after Marriage other Lands are conveyed, wherein 
it is {aid to be in full Satisfaction of all her Dower, if ſhe waves the 
Lands conveyed to her after Marriage, ſhe ſhall have Dower of all the 


Lands of her Husband, notwithſtanding the Settlement is in Satisfaction 
of Part. | 


-, That it muſt be expꝛelled to be in Satisfaction of het 


Dower ; and therein how far a collateral Kecompence 
(hall be a Bar of Dower oz Jointure. 

Co Lit. 36. b. My Lord Coke ſays, that it muſt be expreſſed or averred to be in 
Satisfaction of her Dower ; but quere ; for this does not ſeem requiſite; 
either within the Words or Intention of the Statute. . 
Owen 33. Therefore where an Aſſurance was made to a Woman to the Intent it 
8 38 ſhould be for her Jointure, but it was not ſo expreſſed in the Deed, the 
had been Opinion of the Court was, that it might be averred that it was for 4 


ſo likewiſe Jointure, and that ſuch Averment was not traverſable. 
ruled be- | 


tween the Queen and Dame Beaumont. 


Co. Lit. 56, 
4 Co. 4. 


But a Deviſe of an Eſtate to a Wife for Life cannot be averred to be 
in Satisfaction of Dower or Jointure, unleſs it be expreſſed to be ſo in the 
Will; for there can be no Averment contrary to the Will, and conſe- 


2 quent) 
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quently there can be no Averment contraty ro the Conſideration imphed 
in every Devile, which is the Kindneis of the Teſtator. 2 | . 

So where one deviſed Lands to his Wife during her Widow hood, and for, 5d. 10? 
died, and ſhe matried agan and brought Dower, and this Deviſe being 
pleaded in Bar, it was held ho Bar: 1½, Becauſe a Will imports a Con- 
ſideration in itſelf, and cannot be averred to be in Bar of Dower, unlets 
it be ſo expreſſed. 2%, Dower cannot be of lef; Eſtate than for J. ite of 
the Wiſe, And a third Reaſon miy be; that her Right ro Dower cannot 
be barred by a collateral Recompence, ſince ſuch collateral Recompence 
is no proper Conveyance of ſuch Right. | 5 

A Man deviſcd hs Lands to his Wife till his Daughter A. ſhould C,. 149, 
arrive to the Age of nineteen Years, and after to A. in Jail, Remainder * 
bver in Pee; and deviſes further, that AL. ſhould pay after lier Age of 78 
nineteen Years to his Wife 12 J. per Huuum in Recompence of her Power, 
and if ſhe failed in Payment, that then his Wife ſhould have the I. and 
for her Life; the Wife before her Daughter came to nineteen brought 
her Writ of Dower, and recovered a third Part; and aſter the Daughtcr 
rame to nineteen, and for Non-payment of the 127 the Mother entered; 
and the Queſtion was, if her Entry were lawful; and argued that it was, 
and that by bringing of her Writ of Dower ſhe had not waved the Benefit 
to have the Lards by the Deviſe, becauſe then ſhe had nov Title to it, but 
her Title accrued after, for Non-paymert ot the 12/. But it was adjudged, 
that ſhe having recovered a third Part in Dower, ſhe ſhould not have 
the Rent by the Will; for it is againſt the Intention of the Will that ſhe 
ſhould have both, and the Acceptance of one is a Waver of the other. 

One ſeiſed in Fee of Lands heid in Socage, and of other Lands in Dyer 229. 
Tail held iz Cpite, deviſes by Will in Writing the third Part of all his 4 © 4. 
Lands to his Wife in Recompence of her Dower, and dies; ſhe enters 
into the third Part of the Fee-1mple Lands without bringing her Writ of 
Dower, and therefore ſhe was barred to have any more by 27 U. 8. of 

ointures ; which ſhews that ſhe took this by the Deviſe, as a Jo'nture 
within that Statute, and that taking by the Deviſe ſhe could have no 
more than the Deviſor had Power to diſpoſe of, which was only his Fee- 
ſimple T.ands ; and ſhe by entering into a third Part thereof ſnews her 
Intention to have it as a Jointure, (for otherwiſe ſhe could not enter till 
Aſſignment by the Heir or Sheriff; ) but in this Caſe ſhe being barred only 
by reaſon of the Statute, as the Book ſays, it appears that before that 
Scatute ſhe would not have been barred of her Dower by ſuch Deviſe. 

A Man marries an Orphan of London, who had a great Portion in the 2 Vert. 445, 
Chamber of London, the Husband dies before taking of it out, but makes audi Cay. 
his Will, and deviſes this Money to his Wife, provided that ſhe ſhould 2 1. 
not claim her Dower; and yet after his Death ſhe brought her Writ of r 
Dower, and thereupon a Bill was brought in Chancery to have her 
releaſe her Dower or renounce the Deviſe, and for an Injunction in the 


mean time, but could not prevail, the. Money telopging to her in her 


own Right by the Cuſtom, for want of the Husband's altering the Pro- 
perty thereof; and tho' he had, yet it was admitted it would have been 
no Bar of Dower, being totally collateral thereto ; tho' it ſhould ſeem 
ſhe would in ſuch Caſe have forfeited the Money by ſuing for Dower. 

On this Diſtinction it hath been often ruled in Chancery, that if 20 Ca.:4, 
Lands, Money, Goods, Cc. are deviſed to a Woman, without ſaying in Avery 2h: 
Lieu or Satisfaction of Dower, Ec. yet the Wife ſhall have both; becauſe 133. 855 
a Deviſe is to be conſidered as a Bounty, and implies a Conſideration in 
itſelf ; but if it be ſaid in Lieu or Recompence of Dower, there the Wife 
cannot have both, but may (a) wave which ſhe pleaſes. nd Wor itt 
* D. with a Portion for a Daughter by a firſt Venter, and then marries, and ſettles Part of tho © 
bogs 00.8 Joigragy on a ſecond Wite, who has no Norice of the Charge, and A. belicving thar the 

1 take Place of the Jointure, by Will gives other Lands to the Wife in Lien thereof, and 
the Wife by Combination with the Heir refuſes to accept of the Devile ; the Daughter ſhall hold the 
other Lands which defcended to the Heir till ſa isfied her Portion. 1 Vern. 29 Reeve and Reeve. 
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2 Vern. 365. 
L aavrence an 
I awrence. 
Ahr. Ez. 
118-9. 

S. C. & vide 
1 Fern. 463. 


Mich. 6 Geo 2. 


Jordan ver, 
Savage. 


—— — 


J. $. deviſed Legacies to his Wife out of his pefſohal Eſtate, du 
deviſed to her Part of his real Eſtate during her Widowhood, and de. 
viſed the Reſidue of his Eſtate to Truſtees for twenty-one Years, fort 
Payment of Debts and Legacies, and the Remainder of the whoj. 


Eſtate he deviſed to the Plaintiff, (Who was his Godſon, and of hi 
Name, but a remote Relation,) for Life, and to his firſt and other Soft 
in Tail; and my Lord Chancellor Somers decreed, that tho' it was not 
declared in the Will to be in Lieu and Satisfaction of Dower, yet as it 
may be plainlv collected to be ſo intended, (he having made a Ditpoſition 
of his whole Eſta e,) and as a collateral Satisfaction, may be a good Bar 


to Dower in Equity, tho' hot at Law, that ſhe muſt either take her F 
Dower and wave the Deviſe, or accept the Deviſe and wave the Dower, 
but this Decree was reverſed by //r;ght Lord Keeper, and the Decree of 


Reverſal affirmed in Parliament. 


T. S. ſeiſetl of Copyhold Lands belonging to the Manor of N pitc hir, | 


in which Manor there is the following Cuſtom, v/z. that the firſt Wife 


of every Tenant ſhould have her Free Bench in all the Lands wheredf F 
her Husband was ever ſeiſed during the Coverture, the ſecond Wife “ 


the Lands, to the Uſes of himſelf and his Wife for their Lives, Remain- 
der to the firſt Son, &c. in Tail Male, and as to the other Moiety, to the 
Uſe of himſelf for Life, Remainder to his firſt Son, E9c. with a Prorio 
that the Lands fo ſettled on the Wife ſhould be in Lieu of her cuſtomary F 


Eſtate; and one of the Points in this Caſe was, whether this Jointut 


Moiety, and the third a third Part ſo long as ſhe kept her Husband 
above Ground; 7. S. in Conſideration of a Marriage and Marriage Por: 
tion coveriants with Truſtees, that within two Months after the Marriage 
he would ſettle all his Lands to the following Uſes, wiz. as to Part df 


* 4 1 


1 


not being made expreſly in Lieu of her Dower, but only ſaid ſo in tht 
Proviſo, and ſhe being an Infant at the 'Time of making the Articles, F 


Co Lit 36. 
4 Co. 3. 


and not a Party to them, ſhe ſhould be excluded from claiming her Free F 
Bench; and it was held, that ſhe ſhould be obliged to abide by het 
Jointure, and the Caſe of Vizet and Longdon was cited, where a Sum i 


Money was ſettled upon a Woman before Marriage for her Proviſion an 
Maintenance; and the Maſter of the Rolls was of Opinion ſhe ſhould hare 
both that and her Dower ; but the Chancellor reverſed the Decree, and 
confined her to her Settlement. 


hol £ | 
6, That it muſt be made during the Coverture. 


This the very Words of the Act of Parliament require, and therefore 


if a Jointure be made to a Woman during Coverture in Satisfaction of Þ 


Dover, ſhe may wave it after her Husband's Death; but if ſhe ente 
and agrees thereto, ſhe is concluded; for tho' a Woman is not bound *) 


(a) Whar 
ſhall be ſaid 
an Aprce- 


any Act when ſhe is not at her own Diſpoſal, yet if ſhe (a) agrees tot E 


when ſhe is at Liberty, it is her own Act, and ſhe cannot avoid it. 


ment or Refuſal, 3 Co. 26. a. 3 Leon. 272. 1 And. 352. Popb. 88. Gulf. 4, 84, 83. 


Cv. Lit. 56. ö. 
1 Bulſ. 163. 


If a Jointure be made to the Wife before Coverture, and the Husband 4 


and Wife alien by Fine, the Wife ſhall not afterwards be endowed of | 


any Lands of her Husband's; for ſince ſhe quitted her Dower when“ 3 
ſhe was at her own Diſpoſal, ſhe can claim nothing but the Jointute,, 


and that ſhe has paſſed away by the Fine levied ; but if the Jointurt 


was made during the Coverture, and then ſhe relinquiſhed it by Fint 2 


yet ſhe ſhall have her Dower of the other Lands ; for the Acceptance of 


a Jointure during the Coverture is no Bar of her Dower, and ſhe paſſing ; £ 
of it by Fine cannot be conſtrued, as Acceptance of Property in = 1 


=> 2 


herſelf; and t 
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boce that is capable of another Conſtruction, viz. to bar her of her 
Dower in thoſe Lands. 4 ; . ue 

The Husband after Matriage ſettled Lands to the Uſe of himſelf and * 717. 
Wife in (a) Tail, for her Joihtute, and during the Coverture Part of the % But whe- 
f ands were evicted, and the Husband died, and the Wife entered into ther the part 
the Refidue ; and upon a Reference out of the Court of Wards to the ſettled in 


two Chief Juſtices, it was reſolved, that ſhe ſhould have a Recompence 3 3 
for the Patt evicted. 9 


Life only, quere ; Os vide 4 Co. 3. 6. 


A Seignory was granted to the Husband and Wife, and their Heirs, 3 Leo. 272: 
the Tenant atturns, the Husband dies, and the Seignoty ſurvives to the > Co 27. 


"2 Wife, and ſhe brought her Writ of Dower, in Bar of which the Heir 


pleads Acceptance of Homage from the "Tenant; and this was held a 
good Bar; for thio' ſhe might kave diſagreed to ſuch Eſtate made during 
the Coverture, yet by the Acceptance of Homage the hath coticluded 
bis Caſe differs from the Aſſignment by the Helt in Pais 
and her Atceptance ; becauſe if he gives her a wrong Eſtate, and ſhe 
accepts thereof, this is ho Bar of her rightful Eſtate ; but here ſhe having 
two Titles, either as a Purchaſer to have the Whole, or as a Wife to have 


the third Part, her Acceptance of the one is 4 Waver of the other, 


becauſe ſhe cannot have both out of the ſame Land. | 

If Lands are given to the Husband and Wife, and the Heirs of the Pert 352-3, 
Husband, who dies, the Wife may diſagree to this Eſtate made during 3 C. 27: 
the Coverture, and then it will be an Eſtate to the Husband and his Heirs 

ah initio, and fo ſhe ſhall have Her Dower thereof; but if an Eſtate be 

made to the Husband and Wife for the Life of the Husband, Remainder 

to the right Heirs of the Husband, it ſhoitld ſeem ſhe cannot in this Caſe 


| difagree, becauſe the Eſtate upon the Husband's Death is determined 


and gone; tho? by this Contrivance all Women may be defeated of their 


E Dower as to Eſtates purchaſed aftcr the Marriage. 


If an Eſtate be made to the Wife for her Jointure during the Cover- ce. Lt. 29. KN 


ture, the Remainder to 7. S. in Fee, and the Wife waves this Jointure, 
F. S. ſhall have the Remainder; for here was a particular Eſtate at the 


Time of creating the Remainder, ſo that it had the Circumſtances of a 
Remainder, being the Reſidue of a particular Eſtate then in Being, and 
ſince the particular Eſtate was defeaſible by an Act that could not hurt 


the Remainder, the Reinainder upon ſuch Deſtruction bf the particular 


Eſtate comes in Being. | | | | i a 
A Man covenants to ſtand feifed to the Uſe of himſelf in Tail, the C. Lit. 348. a, 

Remainder to his Wife for Life, the Remainder to B. in Tail, and then 
he makes a Feoffment in Fee to the Uſe of himſelf and his Wife for their 
Lives, as a Jointure, the Remainder to C. and dies without Iflue, the 


Z Wife is remirted; for where a later and defeaſible, and a former and 
1 indefeaſible Title concur in the ſame Perſon, there muſt be a Remitter. 


But in this Caſe the Wife hath two Titles, both wavable by her, the co. Lt. 348. 4. 


"XZ frſt indefeaſible by any third Perſon, the latter defeaſible by a third Per- 


ſon; for upon her claiming by the ſecond Title ſhe waves the firſt, and 
conſequently the Remainder in B. commences, and he ſhall have his 
Action, and therefore ſhe muſt be in her former Title, to fave the Con- 
tention and Trouble of the Action. | 
But if an Eſtate be made to the Husband in Tail, the Remainder to Co. Lit 357. 

the Wife for Life, the Remainder to the right Heirs of the Husband, Dyer 351. 
the Husband afterwards makes a Feoffment in Fee to the Uſe of the 
Husband and Wife for their Lives, the Remainder to the right Heirs of 
the Husband ; the Husband dies without Iſſue ; the Wife may claim by 
which the pleaſes, and is not remitted nolens volens, becauſe here are not 
two Titles, the one indefeaſible, and the other defeaſible by a third Per- 
lon, but both equally firm ; for the right Heir of the Husband upon the 

Waver 


228 Jointure. 


Waver of the firſt Eſtate by the Wife can claim nothing in the Land 
contrary to the Feoffment of his Anceſtor, and therefore that Eſtate 
which the Wife claims is indefeaſible, and no Stranger is prejudiced by 
being put to his Action. 

1 Rol. Abr. But if ſhe makes no Election, ſhe ſhall be ſuppoſed to be in of hey 

422. elder Eſtate, becauſe every one is preſumed to chuſe what is moſt for 

| his Benefit. | | 

Cro. Fac. 490 If the Wife has an old Right before the Coverture, and afterward 
2 takes a Jointure of the ſame Lands, ſhe ſhall be remitted. 

Hob. 72. An Eſtate ſettled to the Husband for Life, Remainder to the Wife 
for a Jointure, except ſuch of the Lands as the Husband ſhould deviſe, 
this Exception is repugnant to the Grant, becauſe the Settlement might 
be avoided by the Husbandfdeviſing the Whole. 


»& 


= 


mY LY — s Y 


(O) How far her own o2 her Husband's Att 
may defeat her of this Pꝛoviſion. 


Co. Lit. 36. 1 has been already obſerved, that if a Man make a Jointure on his 
Dyer 358. Wife either before or after Marriage, and they both join in a (2) Fine, 
(a) So a Re- that ſhe is ſo far bound thereby, that if the Jointure was made before 
3 Marriage ſhe is barred to claim Dower in any other Lands of the Hul- 
Fine by a band's; but if the Jointure was made during Coverture, ſhe may clain 


Feme Covert Dower in the other Lands, 
is ſufficient | 


to bar her, becauſe the Precipe in the Recovery anſwers the Wrir of Covenant in the Fine to bring 
her into Court, where the Examination of the Judges deſtroys the Preſumption of Law, that this is 
done by the Coercion of the Husband, for then it is to be preſumed they would have refuſed her. 
* Co. 43. 2 Rol. Abr. 395. 


2 Inſt. 673. But if a Wife joins with her Husband in a Bargain and Sale of the 
Hob. 2:5. Lands by Deed indented and inrolled, yet it ſhall not bind her; for: 

Wife cannot be examined by any Court without Writ, and there is n0 

_____ Writ allowed in this Caſe. | | 

2 Chan, (a. But if a Feme Covert joins with her Husband in levying a Fine to 
W025 raiſe a Sum of Money by way of Mortgage, this ſhall bind her; yet in 

this Caſe ſhe doth not abſolutely depart with her Eſtate for Lite, but 
(% And the there reſults a Truſt to the Wife to () redeem, and to reinſtate herſelt 


Money ſhall in her Jointure. 
be paid out | 
of the perſonal Eftate of the Husband 1 Vern. 46, 213. 2 Vern. 436. — So if a Jointure be made of 
Lands which are in Mortgage, the Wife may redeem, and her Executor ſhall hold over till repaid 
with Interctt. 1 Chan. Ca. 271. 2 Vent. 343. S. P. decreed. | 


1 Chan ca. If Tenant in Tail of a Truſt makes a Mortgage, or acknowledges 

119, 120. a Judgment or Statute, and then levies a Fine, and ſettles a Jointure, 
the Jointreſs ſhall hold it ſubject ro the Mortgage or Judgment, in the 
{ame Manner as if the Mortgagor or Conuſor had been 'Tenant in Tail 
of the legal Eſtate, and after the Mortgage or Judgment had levied 4 
Fine, and made a Jointure, becauſe the ſubſequent Declaration of the 
Uſe of the Fine is meerly the Act of the Tenant in Tail, and he cannot 
by any Act of his own make a ſubſequent Conveyance take Place of 4 
precedent, and the rather, becauſe the Feme claims under that Fee which 
Tenant in Tail got by the Recovery or Fine, and that Fee was ſubject 
to all the Charges he had lain upon it. 


2 | | | TITRE 


Jointure. 


O) How far a Jointreſs is intitled to the Aid 
and Aſſiſtance of a Court ok Equity, 


F a Man before Marriage articles to ſettle a Jointure on his intended 2 Vent. 343. 
Wife, and the Marriage is conſummated, and the Husband dies before 

any Settlement made, an Execution of the Articles will be decreed in 

(a) Equity. | (a) That a 


c | Jointreſs in 
] Equity is conſidered as a Purchaſer for valuable Confideration, who may ſet aſide a prior voluntary 
© Conveyance as fraudulent againſt her. 1 Chan. Ca. 100 — But where by a Marriage Agreement the 
© Son's intended Wife was to have more than would have been left for the Father, (tho* indebred,) 
T his Wife and two Daughters unpreferred, the Court of Chancery would not decree it principally, by 
© rcaſon of the Extremity of it, but left the Party to her Remedy by Law. 2 Chan. Ca. 15. 


So where A. gave a voluntary Bond after Marriage to make a Jointure 1 Vern. 427. 
to his Wife, and he made a Jointure accordingly, and then the Wife > 
delivered up the Bond, and the Fe being evicted, the Court held 15 
that it ſhould be made good out of the perſonal Eſtate, eſpecially as there 

were no Creditors affected by it; for the Delivery of the Bond by a Feme 


* 
* 


= Covert could no way bind her. | 

So if a Jointreſs brings her Bill to have an Account of the real and Ar. Ex. 18. 
ZE perſonal Eſtate of her late Husband, and to have Satisfaction thereout, | 
for a Defect of Value of her Jointure Lands, which he had covenanted 

© to be and to (b) continue of ſuch Value, and the Defendant inſiſts that () If a Man 

this is a Covenant which (6) ſounds only in Damages, and properly deter- ie Lands 

minable at Law, tho' it be admitted that a Court of Equity cannot regu- of ſuch a i 

© larly afſeſs Damages, yer in this Caſe a Maſter in Chancery may properly Value as a 
© inquire into the Value of the Defect of the Lands, and report it to the Jointure, and g 


* 


Court, which may decree ſuch Defect to be made good, or ſend it to be _— cel | 


tried at Law upon a Qyantum Damnificat”. ted in the 
; Settlement, 
F 


„ yet it ſubſiſts in Equity ; bur the Value of the Land is not to be eſtimated according to the preſent 

Value, but as they were at the Time of the Jointure ſettled, unleis rhe Covenant be fo. 1 Vern. 217. 
3 node verſes Speake. (c) An Attion on the Caſe brought at Law for not making a Jointure. s Rol. 
Keb. 488. | FS 


If there be a Jointreſs, and a Covenant that her Jointure ſhall be of Abr. Ez. ; 
ſuch a yearly Value, and it falls ſhort, tho' her Eſtate be not without 22-2: 


Impeachment of Waſte, yet ſhe may commit Waſte ſo far as to make up _ ns 
the Defect of the Jointure, and Equity will not (d) prohibit. (4) But on 
8 : | a Motion ro 
ſtay a Jointreſs Tenant in Tail after Poſſibility, Sc. the Court held, that ſhe being a Jointreſs within 
4 the 11 H. 7. ought to be reſtrained, being Part of the Inheritance which by the Statute ſhe is re- 
3 Fg aliening, and therefore granted an Injunttion againſt wilful Watte. Abr. Eq. 221. Cook 
and Winfcy 


— — 
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J. S. made a Settleinent on his eldeſt Son for Life, with Remainder to Abr. Fq. 222, * 

hs firſt and other Sons in Tail, Remainder over, with Power to his Son E 1701: 

do appoint any of the Lands not exceeding 100 J. per Anmm to any Wife * 
he ſhould afterwards marry, for a Jointure, (the Father being under an me 

Auprehenſion that he was then married to a Woman which the Father 

> diſliked, and had no Intention his Son ſhould provide for ;) the Father 

dicd, and the Son matried that very Woman, (tho' there was ſtrong 

> preſumptive Proof that he was married to her before,) and after Mar- 

lage appointed certain Lands to Truſtees in Truſt for her, for a Jointure, 

aud covenants that if they were not of 100 l. per Aunum Value, that 


4 
2. 
if 
a] 
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vpon Requeſt made to him any Time during his Life, he would make 
dem up ſo much out of other Lands in his Power; he lived ſeveral 
BY Years, and no Complaint was made that the Lands were not of that 
| Val. III, 3 N | Value, 


4 ** 8 
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Value, nor Requeſt to make it up, and died; upon Iſſue on a Bi 
brought by the Widow to have the Jointure made up 1008. my Lor 


ſaid, that a Proviſion for a Wife or Children was not to be coy. © | 


ſidered as a voluntary Covenant, and therefore decreed the Deficiency 
to be made up, norwithſtanding the Circumftances of the Caſe, and he, 
Neglect in not requeſting it during Coverture ; for the Laches of: 
Feme Covert cannot be imputed to her. | 
2 Vern. 701. If Bill is brought by an Heir at Law, or any other Perſon, againſ: n 
122 Jointreſs, whereby the Party would avoid the Jointure, under Preten 
he lointure that hig Anceſtor was only Tenant for Life, Ec. and he ſeeks for: 
was made Diſcoveryzof Deeds and Writings, whereby he would avoid the Title d 
after Mar- the Jointreſs, he ſhall never have ſuch a Diſcovery, unleſs he by his Bil 
"ge ſubmits to confirm her Title, and then he ſhall. 
So if a Jointreſs prays a Diſcovery againſt an Heir at Law of Dee 
and Writings, if the Heir ſubmits by Anſwer to confirm the Jointteßi 
Title, ſhe ſhall have no ſuch Diſcovery. 


* 


Juries. 


Porteſe. de HE Trial per Pais, or by a Jury of one's Country, is jukl 
0 Leg. eſteemed one of the chiefeſt Excellencies of our Conſtitution; 
mo Pg , 5 | for what greater Security can any Perſon have in his Lit 
Co. Preface _ Liberty, or Eſtate, than to be ſure of not being deveſted 6 


13d and 8th or injured in any of theſe, without the Senſe and Verdict of tweſe 
Report, he 
the Common Law herein confirmed by Magna Charta, cap. 29. Nu 
Liber Homo capiatur, vel impriſonetur, aut diſſeiſietur de libero Tenemento ſit 
vel Libertatibus, vel Liberis wy pager” ſuis, aut utlagetur, aut exuleti, 
aut aliquo modo deſtruatur, nec ſuper eum ibimus, nec ſuper eum mittem 
niſi per legale judicium Parium ſuorum, vel per Legem terre. 3 
Spelm. Gia Likewiſe the Antiquity of this Trial, and its being peculiar to us, he, 


and impartial Men of his Neighbourhood ? And hence we fin! f 


verbo Jurata. been taken Notice of, as Matters which reflect Honour on our Conſtit - 


Glan. lib. 2. 


one tion; for tho' there were antiently ſeveral other Methods of Tris 


ſuch as by Battle, Ordeal, Ec. yet have they, from the Inconveniencis 
attending them, been laid aſide, and this alone cultivated and improve 
as the beſt Method of inveſtigating Truth. 


We ſhall conſider this Head under the following Diviſions. 


(A) Of the ſeveral Kinds of Juries and particular 11 


queſts; and therein of the Number ſuch Juries mul | 
conſiſt ok. | 


(B) Of the Jury P2oceſs, and Manner of convenins th a 
Jury : And herein, | bo 


4 1 — 


— 


* Juvles. | 


1. Of the Neceſſity of ſuch Proceſs, and where a Panel may 
be returned by a bare Award without any Precept. 

2. Of the ſeveral Kinds of Jury Proceſs, and Manner of com- 
pelling a Jury to appear. THAI TOR 

3. By whom ſuch Proceſles are to be executed, and the Jury 
convened, 3 

In what Time ſuch Proceſſes are returnable. 

. Where the Jury muſt appear. 

. What Number are to be returned. 

Of awarding Proceſs by Proviſo. 


. Neceſſity of returning a Panel into Court, and where a 
Priſoner may demand a Copy of it. 
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9, Of the Trials going off Ir 0 Defettu Fur aror nn; and there» 


in of drawing a Juror. 


(0 Jn what Caſes and in what Manner a Tales is 


grantable. 


O) In what Caſes and in what Manner ſpecial Juries 


are appointed. 


E) hd are to be returned; and therein of the Qualt⸗ 


fications and ſeveral Cauſes foz which they may be 
challenged : And herein, 


1. Ot Challenges to the Array or to the Polls; and herein 


where the Inſuſhciency or Partiality of the Sheriff or 


| Returning Officer is a principal Cauſe of Challenge, or to 
the Favour. . | 


2. Where Inſufficiency and not being Liber Homo is a good 
Cauſe of Challenge to the Polls. | 


3- Where the Want of Freehold, or a competent. Eſtate, is a 
good Cauſe of Challenge. 5 


4 Where the Jury's not being convened from a right Place 
is a good Cauſe of Challenge. 41 


5. Where Partiality in the Juror is a good Cauſe of Chal- 


lenge; and therein where it ſhall be ſaid a principal Cauſe 
of Challenge, or to the Favour. | 

6, Where the Quality of the Juror is a good Cauſe of Chal- 

lenge; and herein who are exempt from ſerving on Juries. 

7. Where from the Quality of either Party it is a good Cauſe 
of Challenge, that a Knight is not returned. 1 

8. Of Trials per Medietatem Linguæ, where an Alien is Party. 

9. Of RAe Challenges. 

10. Of Challenges by the Crown. 

11. At what Time a Challenge is to be taken. 

12. How ſuch a Challenge is to be tried. 


(F) How Jurozs are to be impanelled and twoꝛn. 
A) How to be kept and diſcharged. 
* what Caſes and in what Manner to have a 


(1) Mhat 


232 


Ju ries. 


5 (1) Whar Irregularities and Defects in convening, 0; 
in the Mualifications of the Jurozs are amendable 
and aided after Uerdice, 1 


| (K) What Jrregularities 02 Defects in convening, 02 in 
2 N of the Jurozs, are aided by Cop 
ent 
(L) When and by whom to be paid. 


(M) Foz what Misdemeanozs puniſhable : And herein, 
” 1: Where 8 by Attaint. 


2. How otherwiſe puniſhable. 
3. Where Abuſes by others in Relation to them are puniſhable; 
and therein of the Offence of Embracery. 
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() Okt the ſeveral Kinds of Juries and par- 
ticular Jnqueſts; and therein of the Num- 
ber ſuch Jury muſt conſiſt of. 


Cra Elix. 654 2 are diſtinguiſhed into Grand and Petit Juries; the Grand 
3 Inf. 30. Jury may (a) conſiſt of thirteen, or any greater Number; for theſe 
2 _ 387. being the Grand Inquiſitors of the County, every Indictment and Pre- 
P. E ſentment by them muſt be found by twelve at leaſt ; but it is not neceſ- 
(a) That in ſary that all above that Number ſhould concur in ſuch Preſentment or 


Middleſes Indictment. : 
three Grand x 


| Juries are returned every Term to ſerve in B. R. every Jury conſiſting of ſixteen, f venteen, or 
more, to inquire of Offences criminal committed in the ſeveral Parts of the County of Middle 


thro” the whole County; the Reaſon hereof is, that in Middleſex there are three Hundreds, and tor 
every ſeveral Hundred there is a particular Jury returned to ſerve for that Hundred only. 2 Lil. Reg. 
124. — That in ſome Counties which conſiſt of Guildable, and ſuch Franchiſe where antiently ſeveral 

uſtices of Gaol-Delivery ſat, as in Suffolk, there are two Grand Juries, one for the Guildable, aro- 
ther for the Franchiſe, becauſe there are two ſeveral Commiſhons of Gaol-Delivery. 2 Hal. Hi 


P. C. 26, 154. | | 


2 Hal Hiſt. Upon the Summons of any Seſſion of the Peace, and in Caſes of Com- 
P. C. 154 miſſions of Oyer and Terminer and Gaol-Delivery, there goes out 4 
Precept either in the Name of the King, or of two or more Juſtices, di- 
rected to the Sheriff, upon which he is to return twenty-four, or more, 
out of the whole County, namely, a confiderable Number out of every 
Hundred, out of which the Grand Inqueſt at the Seſſions of the Peace, 
Oyer and Terminer, or Gaol-Delivery are taken, and ſworn ad Jnq!- 
rendum pro Domino Rege & Corpore Comitatus. 
Cro. Eliz. 654 Thoſe returned to ſerve on the Grand Jury muſt be (Y) Probi & Legalts 
3 Inſt. 39. Fomines, and ought to be of the ſame County where the Crime vas 


t2 Co. 99- committed; and therefore it is a good Exception at Common Law to one - ne 


2 Rol. Rep. 82. > Nr heme: 
2 Hal. Hip returned on a Grand Jury, that he is an Alien or Villein, or that he“ 
1 C. . 54-5- (c) outlawed for a Crime, or that he was not returned by the prop*! 
(5) Where | 1 | 
Indi&tments found in inferior Courts have been quaſhed for Want of the Words Proborum E Legaliun 
Hominum in the Caption. Cro. Eliz. 751. Cro. Fac. 635. Palm. 282. 2 Rel. Rep. 400 2 Rol. Abr- $2, 
Poph. 202. 1 Keb 629. 2 Keb. 471. 3 Mod. 122. 1 Lev. 208.— But this Exception has been often over- 
ruled, becauſe Prima Facie all Men ſhal be intended honeſt and lawfol. 1 Keb. 50. 2 Keb. 145, 285 
Cro. Fac. 41. 1 Sid. 106, 367. (e) Tho' in a perſonal Action. 2 Hal. Hiſt. P. C. 155. But for this c 
3 i». 32. 21 H. 6. 30. pl. 17. Fitz. Tit. Proceſs 208. Cro. Car. 134, 147. 1 Fones 198. 12 Co. 99. 

4 Office!, 


Juries. Ei 
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Officer, or that he was returned at the Inſtance of the Proſecutor; but 
theſe Exceptions muſt be taken before the Indictment found. | 

It is laid down by my Lord Chief Juſtice Hale, that at Common Law 2 Hal. Hip, 
every Perſon returned on the Grand Jury ought to be a Freeholder at 3. 
leaſt, and that the Statute of 2 H. 5. cap. 3. that requires Jurors that ,;,,, Heel, 
paſs upon the Trial of a Man's Life to have 40s. per Aunum Freehold, P. C. 216. 
hath been the Meaſure by which the Freehold of Grand Jurymen hath 
been meaſured in Precepts of Summons of Seſſions. 

Alſo by ſeveral (a) Acts of Parliament it is provided, that thoſe who (a) Viz N 
ſerve on the Grand Jury be ſuch as are duly qualified, the principal ones inſt. 2. cap. 
of which are the 11 H. 4. cap. 9. and 3 H. 8. cap. 12. the firſt whereof is * 1 _ 
as followeth: © Becauſe that now of late Enqueſts were taken at /et- the Age of 
© minſter of Perſons named to the Juſtices, without due Return of the ſeventy ſhall 
Sheriff, of which Perſons ſome were outlawed before the ſaid Juſtices nor be put 
of Record, and ſome fled to Sanctuaty for Treaſon, and ſome for 5," * 
Felony, there to have Refuge, by whotn as well many Offenders were — of ſhall 
indicted, as other lawful liege People of our Lord the King, not guilty, not have leſs 
by Conſpiracy, Abetment, and falſe Imagination of other Perſons, for than 205. 
their ſpecial Advantage and ſingular Lucre, againſt the Courſe of the 3 
Common Law uſed and accuſtomed before this Time; our ſaid Lord 4. les 
the King, for the greater Eaſe and Quietneſs of his People, wills and the Statute 
granteth, that the ſame Indictment ſo made, with all the Dependance 4 his qui po- 
thereof, be revoked, annulled, void, and holden for none for ever, I 
and that from henceforth no Indictment be made by any ſuch Perſons, 8 
but by Inqueſts of the King's lawful liege People, in the Manner it was ments to the 
uſed in the Time of his Noble Progenitors, returned by the Sheriffs or Value of 40s. 
Bailiffs of Franchiſes, without any Denotnination to the Sheriffs or ny — of 
Bailiffs of Franchiſes before made by any Perſon of the Names whict bats cated 
by him ſhould be impanelled, except it be by the Officers of the ſaid the Statute 
Sheriffs or Bailiffs of Franchiſes ſworn and known to make the ſame, of Articui 
and other Officers to whom it pertaineth to make the ſame, according Taper Chartar, 

| : N | | S none are to 
to the Law of England; and if any Indictment be made hereafter in be put on 
any Point to the contrary, that the ſame Indictment be alſo void, re- Inqueſts and 


voked, and for ever holden for none.” - | * _ 

: uch as be - 
next. Neighbours, moſt ſufficient, and leaſt ſuſpicious ; and the like is cnafted by 42 E. 3. cap. 11. 
And to the ſame Purpole are the 23 E. 3. cap. 6. and 34 E. 3 cap. 4. 
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In the Conſtruction of this Statute the following Points have been 
reſolved ; | 


That if a Perſon not returned on a Grand Jury procute his Name to 12 Co 99. 
be read among thoſe that are returned, whereupon he is ſworn, Ge. he 3 /. 33. 
may be indicted for a Contempt of this Statute. 175 

That Indictments before (C) Juſtices of the Peace are clearly within 2 Co. 98. 
this Statute. — | 3 Infl 33. 

| 8 1 33 3 32 Cro. Car. 134. 
(5b) But it ſeems doubt ful whether a Coroner's Inqueſt be within it. 1 Fores 198. 


That a Perſon, wg 5 on an Indictment taken contrary to the Sta- 3 Inſt 34. 
tute, may plead ſuch Matter in Avoidance of the Indictment, and alſo O Car 134. 
plead over to the Felony. m_ N 

That he, who is outlawed on an Indictment without any Trial, may 3 Inf. 34 
clearly ſhew in Avoidance of ſuch Outlawry, that the Indictment was Cro. Car. 147. 
taken contrary to the Statute ; but the Court needs not admit of the 
Plea of the Outlawry of an Indictor in Avoidance of any ſuch Indict- 
ment, unleſs he who pleads it have the Record ready, unleſs it be an 
Outlawry of the ſame Court wherein the Indictment is depending; in 
which Caſe it is ſaid, that any one as Amicus Curie may inform the 
Court of it; alſo it ſeems the better Opinion, that no Exception againſt 
an Indictor is allowable, unleſs the Party takes it before Trial. 


vol. III. — That 


Triali per 


Juries. 


11 H 4 41. Tbat if any one of the Grand Jury, who find an Indictment, be within 


* any of the Exceptions in the Statute, he vitiates the Whole, tho” never 
1 ſo many unexceptionable Perſons joined with him in — it. 


8 That if a Priſoner indicted of Felony offer to take any ſuch Exception, 


14% be ſhall, upon his Prayer, have Counſel aſſigned him for his Aſſiſtance. 


1 Fonez 198. By the 3,H. 8. cap. 12. it is Enacted, © That all Panels to be returned, 
which be not at the Suit of any Party that ſhall be made, and put in þ 
every Sheriff, and their Miniſters, before any Juſtice of Gaol-Delivery, 
or Juſtices of Peace, whereof one to be of the Quorum, in their open 
Seſſions, to inquire for the King, ſhall be reformed by putting to and 
taking out of the Names of the Perſons which ſo be impanelled by 
every Sheriff, and their Miniſters, by the Diſcretion of the ſame Juſticez 
before whom ſuch Panels ſhall be returned, and that the ſame Juſtice 
and Juſtices ſhall command every Sheriff, and their Miniſters in his 
Abſence, to put other Perſons in the ſame Panel by their Diſcretions, 
and that the ſame Panels ſo reformed by the ſaid 12 be good and 
lawful ; and that if any Sheriff, or any other Miniſter, at any Time do 
not return the ſame Panels ſo reformed, that then every ſuch Sherff 


and Miniſter ſo offending ſhall forfeit for every ſuch Offence twenty 
© Pounds, Sc. | 
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2 Hal. . This Act extends not only to Panels of Grand Inqueſts returned, but 
3 bg 156, alſo to Panels of the Petty Jury, commonly called the Petty Jury of 


Life and Death, which may be reformed by the Juſtices according to 

this Act, and the Sheriff is bound to return the Panel ſo reformed, 
3 Iyſt. 33- It hath been holden, that this Statute doth not take away the Force 
2 Hawk, F. C. of 11 H. 4. as to any Point wherein both may conſiſt together; and 
* therefore if any Indictor be outlawed, or returned at the Nomination 
of any Perſon, 1 to 11 H. 4. except of the Juſtices authoriſed as 
abovementioned to reform the Panel, the Indictment may, be avoided in 

the ſame Manner as before. 

The Grand Jury, as has been already obſerved, muſt conſiſt of twelve 
23 * at (a) leaſt, the Petty Jury of twelve, and can be neither more nor leſs; 


Fincbof Law but it is ſaid, that particular (b) Inqueſts may conſiſt of a more or le 
400, 484. © Number than twelve. | 
A Writ of In- 


uiry of Waſte by thirteen was holden. good. Cre. Car 414. (a) That to make a Jury in a Writ of 
ight, which is called the Grand Aſſiſe, there muſt be ſixteen, viz. four Knights, and twelve others. 
Trials per Pais 82. Or it may conſiſt of a greater Number. 2 Rol. Abr. 674. — The Jury in Attaint, 
called the Grand Jury, muſt be rwenty-four ; but if the Iſſue be upon a Matter out of the Point of 


the Actaint, as upon a Plea of Non-renure, the Trial ſhall be by twelve. Trials per Pais 82. (ö) That 


a Juror can be excepted againſt on an Inqueſt of Office. 6 Mod. 43- — That a Jury cannot be atrainted 
on an Inqueſt of Office. Carth, 362, 


i Vent. 113, But on a Writ of Error a Judgment out of an inferior Court was 
reverſed, becauſe being by Default, the Inquiry of Damages was only 
by two Jurors; and tho' a Cuſtom was alledged to warrant it, yet it 

Was reſolved, that there could not be leſs than twelve, tho' the Writ of 
Inquiry faith only per Sacramentum Proborum & Legalium Hominum, and 
not duodecim as in a Venire. | 


Cro. Car. 259, Alſo it hath been frequently held, that a Cuſtom in an inferior Court 
a or ph to try by ſix Jurors is void; and that tho' ſuch Cuſtom is uſed in Males, 
3 tt 22% vet that that is by Force of the Statute 34 H. 8. which appoints that 


ſuch Trials may be by fix only where the Cuſtom. hath been ſo. 


2 (B) Ol 


Juries. 


3 


15 (B) Ok the Jury P2oceſs, and Manner of con- 
Y vening the Jury: And herein, 


I, Of the Neceſſity of ſuch P2oceſs, and where a Panel 
may be returned by a bare Award without any Pꝛecept. 


T ſeems agreed, that a Perſon not duly ſummoned and returned iS Aarch 81. 
I not obliged ro ſerve on a Jury; alſo it hath been held, thar if a 

Stranger cauſe himſelf to be ſworn in the Name of one who was of the 

Jury, it is ſuch a Miſdemeanor for which he may be indicted, and for 

which alſo an Action on the Caſe lies at the Suit of the Party injured. 

But juſtices of Gaol-Delivery may have a Panel returned by. the 2 Ip. 568. 
Sheriff without any Precept or Writ; and the Reaſon given for it is, 3 ,. 165. 
that before their Coming they make a general Precept to the Sheriff in 5 ky 
Parchment, under their Seals, to bring before them at the Day of their 4 
Seſſions twenty-four out of every Hundred, Ec. to do thoſe Las which 
ſhall be enjoined them on the Part of the King, Ec. and therefore it is 
ſaid, that they need not make any other Precept for the Return of a 
Jury for the Trial of any Iſſue joined before them, but that their bare 
Award that the Jury ſhall come is ſufficient, becauſe there are enow for 
that Purpoſe ſuppoſed te be preſent in Court, whom the Sheriff may 
return immediately, whenever the Court ſhall demand their Service. 

Alſo it is ſaid, that a Jury may be ſo returned before Juſtices of Peace 2: [ſt 568. 
at their Seſſons, becauſe the Precept for the Summons of the Seſſions 1 Sid. 364. 
hath a Clauſe to the ſame Effect, for the Summons of twenty-four out 
of every Hundred: But it is () doubted whether this Matter does not (a) 2 Hawk. 
rather depend on Practice, and the conſtant Courſe of Precedents, than P. C. 400. 
any Argument from the Reaſon of the Thing; and even in the Caſe of 
Juſtices of Gaol-Delivery, the Law is otherwiſe, if they have a ſpecial 
Commiſſion. | | 

Alſo the Precept to the Sheriff from Juſtices of Oyer and Terminer, 2 Hat. Riff: 
in order for the holding of their Seſſions, hath in Effect the very ſame P. C. 260 :. 
Clauſe for the bringing of twenty-four before them out of each Hundred * Hawk P. C. 
at the Day of their Seſſions, E2c. and yet it ſeems agreed, that they can- 
not have a Jury returned for the Trial of an Iſſue joined before them by 
Force of a bare Award, but ougtit to make a particular Precept to the 
Sheriff for that Purpoſe under their Seals. | | | 

By the Courſe of the King's Bench no Jury can be returned into it Dyer 118. 
from a foreign County, without Proceſs under the Seal of the Chief 2 Hal. Hiſt 
Juſtice ; but Cuære if it may not be returned for a Trial in the County Hark, p. 
where it fits by a bare Praceptum eſi? | | 


406. 


2, Of the ſeveral Kinds of Jury Pꝛocets, and Manner of 
compelling a Fury to appear. 


The firſt Proceſs. for convening the Jury is the Tenire Facias, which Trials pet 
mult be awarded on the Roll, and thereupon in the Common Pleas there Pats 64+ 
iſſues the Habeas Corpora and Diſtringas Juratores; but in the King's 
Bench and Exchequer after the Feuire they proceed on the Diſtringas; 45 
the Jeuire being in the Nature of a Summons, if the Jury did not appear 
thereon in thoſe Courts in which the King. has a more immediate Con- 

cern, they proceed on the ſtrongeſt Proceſs, viz. the Diſtringas. 

If all the Jury did not attend on the Habeas Corpora or Diſtringas, 

which was to bring them into Court, there was an 'undecin, decem, or 
y 0.76 
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00 Tales, according as the Number was deficient, to force others to th 

(a) But if King's Court to try the Ifſue, this was without (a) a new Summong « | 
the whole Venire, becauſe it was ſuppoſed that the firſt Habeas Cyrpora and Diftringy | 


| try - og had given Notice to the Vicinity that they ought to appear; and ther. 


then a new fore the Supplement of a Jury were forced in without a particular Sum. 


Venire Facias, mons to them. 
and if none | 


of the Jury appear, then'a Diſtringas Furatores ſhall iſſue, arid no Tales. 2 Hal. Hifti P. C. 264, 


2 Hawk. P.C There muſt be an Award on the Roll to warrant the Iſſuing the Veni 
298 9. or Diſtringas, and ſuch Proceſs muſt be continued from Time to Time 
againſt the Jurors, returnable on the ſame Days to which the Suit is con. 

tinued on the Roll againſt the Parties. 
6 Med. 28 1. And therefore where a Venire Facias was made returnable on the 244 
1 Salk. zi. of January, and the Diſtringas teſted on the 24th, this was held a Dif, 
continuance, and being in a criminal Caſe, not aided by any of the Sta. 
tutes of Feofazls. | | 
Cro. Eliz.622 So where the Venire omits Part of the Iſſue or Iſſues to be tried, o | 


a 2 Vvhere a Venire omits any of the Parties, theſe are Diſcontinuances. 


Winch 73. | | 
1 Sid. 65, So where a Juror is named in the Habeas Corpora by a Name differen 

1 Keb. 182, from that in the Panel returned on the Yenjre, or where a Juror returned | 
Fas on ſuch a Panel is wholly omitted in the Habeas * . but in theſe 
5 Co. 36. b. Caſes if the Juror ſo miſnamed or omitted be not {worn at the Tra 


Oro. Elia. 386. of the Cauſe, it is queſtionable whether there be any Diſcontinuance | 
Vide poftes at all. 
Letter (1). | 
1 Fones 425, Where there are ſeveral Defendants who plead ſeveral Pleas, the | 
Trials per Plaintiff may chuſe either to have one Venire Facias for all, or ſeveri 


. d. for (Y) every one of the Defendants; ſo where ſeveral Perſons are 


that where arraigned upon the ſame Indictment or Appeal, and ſeverally plead Not 
there are guilty, it is in the Election of the Proſecutor either to take out join: 
three 3 Venire's againſt them all, or ſeveral againſt each of them; but in an 
——— Appeal if one plead Not guilty, and the other plead a Releaſe made a | 
may join A. it ſeems that there muſt be ſeveral Venire's. 

two of them | : 


in one Venire, and take our another againſt the third. Cro. Eliz. 541. But for this vide 2 Rol. Abr. 596, F 
620, 667. Hob. 36. Cro. Eliz. 866. Cro. Fac. 550. | 


—_ P.C. But where a joint Venire is firſt awarded for the Trial of all the Defen. 
298. 


them, this is a Diſcontinuance. 


2 Hawk. P.C. And where the ſame Jury is returned on joint Proceſs againſt ſeveral 
407. and ſe- 


Leral Autho. Defendants, if a Juror be challenged by any one of them, and thereupon 


rities there drawn, he is by . neceſſary Conſequence drawn as to all, becauſe there 


cited, being but one Panel, the ſame. Perſon cannot at the ſame Time be taken 
from it, and continue in it; and to prevent this Inconvenience, where 
one Jury is jointly returned before Juſtices of Gaol-Delivery, they ma) 
ſever the Panel; but after an Appellant has taken out a joint Lenin 
againſt all the Appellees, he cannot afterwards take out ſeveral ones, 
tho* the firſt be never returned, becauſe it would cauſe a Diſcont!- 

nuance. 0 
2 Hacvk. P. C. Jurors being duly ſerved with Proceſs are compellable to appear; and 
owe 4 therefore where more than one appear, but not enough to take tht 
ke when tag Inqueſt, but ſome of the others come within View, or into the Town 
Sued. where the Court is holden, but refuſe to come into Court; in theſe 
Trials per Caſes the Court may order thoſe who appear to inquire of the year!) 
Pais 200 Value of ſuch Defaulters Lands; which being done, the Court ma 
either ſummon them to appear, on Pain of the Sum found, or ſom: 
leſſer Sum, or may fine them in like Sum without more ado; _— 
2 uro 


dants together, and afterwards ſeveral Venire's for the Trial of each of Þ © 
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taken. 
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uror ſhall only loſe his Iſſues, and not the yearly Value of his Lands, 
unleſs the Farry pray it; but one who makes Default after Appearance 


is liable to ſuch Forteiture without any Prayer; yer the Court in Diſcre— 


tion will ſometimes only impoſe a {mall Fine ; alſo a Juror, who comes 
not to Town where the Court is holden, ſhall only loſe his Iſſues, or be 
amerced, bur not fined ; and it 1s ſaid, that a Juror is not amerceable at 
all at the Return of the firſt Venire, except before Juſtices of Oyer and 
Term! iP. ? 
Alſo by the 27 Eliz. cap. 6. ſect. 2. it is Enacted, * That upon every 
firſt Writ of Habeas Corpora or Diſtringas with a Niſi Prius delivered 
of Record by the Sheriff, or other Miniſter or Miniſters to whom the 
making of the Return ſhall appertain, ſhall return in Iſſues, upon every 
Perſon impanelled and returned upon any ſuch Writ, at leaſt ten Shil- 
lings; and at the ſecond Writ of Habeas Corpora or Diſtringas with a 
Niſi Prius upon every Perſon impanelled and returned upon any Wrir 
twenty Shillings at the leaſt; and at the third Writ of Habeas Corpora 
or Diſtringas with a Niſi Prius, that ſhall be further awarded, upon 
every Perſon impanelled and returned upon ſuch Writ thirty Shillings ; 
and upon every Writ that ſhall be further awarded to try any Iſſues, to 
double the Iſſues laſt afore ſpecified, until a full Jury be ſworn, or the 
Proceſs otherwiſe ceaſed or determined, upon Pain to forfeit for every 
Return of Iſſues contrary to the Form aforeſaid five Pounds.” | 
And now by the 3 Georg. 2. cap. 25. ſect. 13. it is Enacted, © That 
every Perſon or Perſons whoſe Name or Names ſhall be drawn, ( as 
by the Act is directed,) and who ſhall not appear after being openly - 
called three 'I imes, upon Oath made by ſome credible Perſon, that ſuch 
Perſon ſo making Default had been lawfully ſummoned, ſhall forfeit 
and pay for every Default in not appearing upon Call as aforeſaid, 
(unleſs ſome reaſonable Cauſe of his Abſence be proved by Oath or 
Affidavit, to the Satisfaction of the Judge who fits to try the ſaid waar 
ſuch Fine or Fines not exceeding the Sum of five Pounds, and not leſs 
than forty Shillings, as the ſaid Judge ſhall think reaſonable to inflict 
or aſſeſs for ſuch Default. 22888 
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3. By whom ſuch P2oceſles are to be executed, and the 
Jury convened, | 


The Sheriff is the proper Officer by whom the Jury Proceſs is to be 0e. Lit. 158. a. 


executed, unleſs he be partial, that is, ſuch a one, as from his Conſangui- Bro. Challenge 
nity or Affinity, his being under the Power of either Party, Ec. cannot At m__ 
be preſumed to be an indifferent Perſon, as every Officer who hath any en 
way to do with the Adminiſtration of Juſtice ought to be; and in every 
ſuch Caſe the Proceſs ſhall be directed to the Coroners, it they are im- 
partial, or to thoſe of them who are ſo, in Caſes ſome of them lie under 
the afore- mentioned Frsjudices; and in Caſe all the Coroners are partial, 
or not indifferent, then the Venire ſhall be directed to two Elizors named 
by the Court, and againſt whom, for that Reaſon, no Challenge can be 

When Proceſs is once awarded to the Coroners, Ec. for the Sheriff*s Co. Lit. 158. 
actual Partiality, the Entry is Vicecomes ſe non intromittat, and in ſuch 2 * 
Caſe Proceſs ſhall not afterwards be awarded to any new Sheriff, but os 
where it was awarded to the Coroners for that the Sheriff is Tenant, 
Sc. it may be awarded to a new Sheriff. | 

So if a Venire Facias is awarded to the Coroner for Partiality in the Cre. Eli 574. 
Sheriff, and afrerwards a Tales is awarded, which is returned by the She- Morgan ver. 
rift, this has been held Error. C Els 86. 


Vol. III. | ER 3 P But 
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Trials par Bur if the Fenire be awarded to the Coroners for Default in the Sh 
Pais 46. i 
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Coroner de Puiſue Temps the Party may ſhew this to the Court, and have 


a Venire awarded to the Sheriff, if there be an indifferent one made jr 


the mean time, or elſe to Blizors; & ſic e converſo. 


Cre. Ela. $53; And therefore in Error of a Judgment in Cheſter, the Parties being » 


Tue, a Venire was awarded to the Sheriff, and at the Day of the Return 


it was entered, quod Vicecomes non miſit Breve, and then the \Plainis 


prayed a Venire Facias to the Coroners for Coſinage betwixt him and th; 
Sheriff, which was awarded accordingly ; and at the Day of Trial the 
Defendant made Default, and there being Judgment thereon, it a; 


aſſigned for Error, that after the Plaintiff. had admitted the Sheriff h 


execute the Writ, he could not pray a Leuire Factas to the Coroners with. 


out ſome Cauſe de Puiſue Temps; ſed non allocatur, becauſe there was no. | 
thing done upon the firſt Writ, and the Defendant having made Default, , 


it was not material, 


Co Lit.157-b. Upon the Surmiſe'of the Plaintiff that the Sheriff is his Couſin, and! 
upon Prayer that the Venire be directed to the Coroners for Avoidance 


; 158 a. 


8 of his own Delay, that might happen by the Challenge of the Array, 


tage, and the'Defendant may challenge the Jury for this Cauſe, and ſo 
is at no Prejudice. | 


Cavth. 214- If there be two Sheriffs of a County, and one of them is partial, the Þ 
The King ver. Venire may be directed to the other, and not to the Coroners ; for the Þ 


ele mma Coroner is not the proper Perſon to execute the Proceſs of the Cour, 


Sheriffs of but in ſuch Caſes where the proper Officer is wanting; which cannot be 
Cheſter, ſaid where there is one impartial Sheriff. 
4 Mod. 65. 


S. C. Skin. 104. S. P. adjudged between Rich, Sheriff of London, and Sir Thomas Player, 


Trials fer So if the Under Sheriff be a Party, yet the Venire may be directed to 


2 4 Rig, the High Sheriff, with this Proviſo, quod Sub-Vic. tuns in nullo ſe intri- 


124. cont, mMittat cum Executione iſtius Brevis. 

Fitz. Tir. After a Challenge to the Array, and allowed for the Partiality of the 
Challenge 121. Sheriff, the Coroner may return the very ſame Jury. 

Dyer 177. l. If the Sheriff return on the Venire Facias, quod Breve iſtud ſie executum b 
230 indorſatum per A. B. nuper Vicecomitem Prædeceſſorem ſuum cum Panello, i 


in facto Panellum illud factum & arraiatum fuit per ipſum nunc Vicecomitei, 


the Party may challenge the Array afterwards for Conſanguinity or Aff 


nity of the Sheriff; and this ſhall be tried by two Triers, notwithſtanding ©? 


this falſe Return. 


Feb. 70. Upon a Surmiſe the Venire Facias was awarded to the Coroners, and 


the Venire was returned by two Coroners only, and the Di/tringas d) 
three Coroners; and there being at the Time of the Award and Return 
of the Venire Facias and Diſtringas four Coroners, it was agreed that 
this was at Common Law plain Error; for that Coroners as Miniſter 
muſt all join, but as Judges they may divide; but that it was aided h 
the Statute of Feofails, which cures the imperfect and inſufficient Re- 
turns of Proceſs by Sheriffs or other Officers. | 
Raym 484. Tf upon a Suggeſtion on the Roll the Veuire is directed to the Coronet 


28 who are two in Number, and both the Coroners are mentioned on the 


2 ; aRecot 


erif 
and they do nothing upon the Writ, upon a Default diſcovered in 2 i 


Pais 41. the Defendant ſhall be examined whether it be true or not; and if þe | 
Fenk. 115 .confefs it, then the Vnire ſhall-be awarded to the Coroners ; for then i © 
appears to the Court by the Defendant's Confeſſion, that the Sheriff is no 
indifferent; but if the Defendant denies it, then the Proceſs ſhall be 
awarded to the Sheriff, becauſe the Sheriff's Authority and Profit ſhall | 
not be taken away without Cauſe apparent to the Court; but if the De. 
fendant will alledge any ſuch Matter, and pray a Venire Facias to the Þ 
Coroners, there the Plaintiff ſhall not be examined; neither ſhall ſuck | 
Allegations be -aJlowed, becauſe: Delays are for the Defendant's Adra 
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EXE R ccord to have returned the Panel, and in Reality one only returned it ; 


pet this cannot be excepted againſt, becauſe an Objection contrary to 

What appcars on the Face of the Record. t | 
Error of a Judgment in Northampton, becauſe in Northampton the Cro Car. 139. 
Court being held betore the Mayor and two Bailiffs, the Veuire fac. upon Crave ver. 
the Iſſuc was awarded to the two Bailiffs to Return a Jury before the EUN: 
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| * and Bailiffs fecauumdii conſuctudine iu, which being returned, and 


Judgment g.ven, the Error aſſigned was, becauſe the Bailiffs being Judges 
Fof the Court, could not alſo be Officers, to whom Proceſs ſhould be di- 
@ rected, there being no Cuſtom that can maintain any to be both Officer 
Land judge; but all the Court (abſente Ilide) conceived it, might be good 
by Cuſtom, and that it is not any Error; for the Judges be not the 
Bailiffs only, but the XMyor and Bailiffs; and it is a common Courſe in 
many of the ancient Corporations where the Bailiffs are Judges, or the 
& Mayor ond they be Judges, yet in reſpect of executing Proceſs they be 
the Officers alſo, and one may be Judge and Officer, diverſis reſpedibus ; as 
in Redifſeifin the Sheriff is Judge and Officer; whereupon the Judgment 
& was affirmed. | 

lf the Array of a Panel is returned by a:Bailiff of a -Franchiſe, and Co. Lit. 56 4. 
the Sheriff return jt as of himſelf, this ſhall be quaſhed ; but if the 
Sheriff Return a Jury within a Liberty, this is good, and the Lord of 
. Franchiſe js driven to his Remedy againſt him. 
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If the Sheriff returns a; Panel of Jurors, {truck by two Strangers, that Cs 7.1 57.4. 
Hfavour neither of the Parzies, this is a good Array, and ſhall not be Xe. 357, 
Squaſhed ; and therefore it is common for, the Officers of the Court, by wm 
the Direction of the Judges, to give a Panel to the Sheriff, which he 
returns; but the Court ſeems not to have Power to compel. the Sheriff 
g to make this Return, but they can fine him, if a ſufficient Jury do not 
pappear according to the Precept of the Writ. | 
Buy the 3 Georg. 2. cap. 25. for the better Regulation of Juries, it is Made perpe- 
enacted, © That the Perſon or Perſons required by a Statute made in the * by 
„ Ith and 8th Years of the Reign of bis late Majeſty King Iilllam, in- ad 9 ” 
© titled, An Act for the, Eaſe of Furors, and better Regulating of Furers ; and , 
Je by a Clauſe in another Act made in the zd and 4th Years of the Reign 
ip © of the late Queen Ange, intitled, An Aci for making perpetual an Adt for 
#< tbe more eaſy. Recovery of ſmall Tithes ; and alſo an Aci for-tbe more eaſy. 
> © o taining Partition of Lands. in Coparcenary, Foint-teuancy and Tenancy in 
common; and allo for making more effettual and amending ſeveral Acts re- 
= © lating to the Return of Furors, to give in, or who are, by Virtye of this 
Act, to make up true Liſts in Writing of the Names of Perſons qua- 

&< lified to ſerve on Juries, in order to, aſſiſt them to compleat ſuch Liſts, 
& < purſuant to the Intent of the ſaid Act, ſhall (upon Requeſt by him or 
them made to any Pariſh Officer or Officers, who ſhall] have in his or 
their Cuſtody any of the Rates for the Poor, or Land-Tax, in ſuch 
© © Pariſh or Place) have free Liberty to inſpe& ſuch Rates, and take 


from thence the Name or Names of ſuch Freeholders, Copyholders, or 


* other Perſons qualified to ſerve on Juries, dwelling within their re- 
* ſpective! Pariſhes or Precincts, for which ſuch Liſt is to be given in 
* and returned purſuant to the ſaid Acts, and ſhall yearly, and every 


| $ « Year, twenty Days at leaſt before the Feaſt of St. Michael the Arch- 


angel, upon two or more Sundays, fix upon the Door of the Church, 
A Chapel, and every other publick Place of Religious Worſhip, within 
their reſpective Precincts, a true and exact Liſt of all ſuch Perſons in- 


t tended to be returned to the Quarter. Seſſions of the Peace, as qualified 


* to ſerve on Juries, purſuant to the Directions of the ſaid Act, and 


leave at the ſame Time a Duplicate of ſuch Liſt with a Church- warden, 


$4 ; Chapel-warden, or Overſeer of the Poor of the ſaid;Pariſh or Place, 
. 0 be peruſed by the Pariſhioners, without Fee or Reward, to the End 
what Notice may be, given, of Perſons ſo qualified who are omitted, a 
= | © 
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Liſts; and if any Perſon or Perſons not being qualified to ſerve cn 
Juries, ſhall find his or their Name or Names mentioned in ſuch Lif 
and the Perſon or Perſons required to make ſuch Liſt ſhall refuſe 4, 


be omitted, it ſhall and may be lawful to and for the Juſt ces of th; 
Peace for the County, Riding, or Diviſion, at their reſpective Genen 
Quarter-Seſſions, to which the faid Liſts ſhall be ſo returned, up 
Satisfaction from the Oath of the Party complaining, or other Prog! 
that he is not qualified to ſerve on Juries, to order his or their Nane 
or Names to be ſtruck out or omitted in ſuch Liſt, when the ſame hal 
be entred in the Book, to be kept by the Clerk of the Peace for thy 
Purpoſe, purſuant to the ſaid Act. 

Sect. 2. it is further enacted, © That if any Perſon or Perſons require 
by the ſaid Acts to return or give in, or by Virtue of this Act to mak: 
up any ſuch Liſt, or concerned therein, ſhall wilfully omit out of ay 
ſuch Liſt any Perſon or Perſons, whoſe Name or Names ought to he 
inſerted, or ſhall wilfully inſert any Perſon or Perſons who ought t 
be omitted, or ſhall take any Money, or other Reward, for omitting 
or inſerting any Perſon whatſoever, he or they ſo offending ſhall, for 


«aa &@ a «a @ A @ & 6 2 


ing of this Act, forfeit the Sum of Twenty Shillings for every ſuch 


Peace of the County, Riding, or Diviſion, where ſuch Offender (hal 
dwell, upon the Confeſſion of the Offender, or Proof by one or more ci: 


by Diſtreſs and Sale of the Offender's Goods, by Warrant or Warrant 


plus, if any there be; and the ſaid Juſtice or Juſtices, before who: 
ſuch Perſon ſhall be convicted of ſuch Offence, ſhall, in Writing unde 
their Hands, certify the ſame to the Juſtices at their next Genet. 
Quarter-Seffions which ſhall be held for the County, in which tit 
Perſon or Perſons ſo omitted or inſerted ſhall dwell ; which Juſtices 
ſhall direct the Clerk of the Peace for the Time being, to inſert c 
ſtrike out the Name or Names of ſuch Perſon or Perſons, as ſhall by 
ſuch Certificate appear to have been omitted or inſerted in ſuch Liſt 
contrary to the Meaning of this Act; and Duplicates of the ſaid Lilt 


ſuch Book, to be kept by the Clerk of the Peace for that Purpol: 


ſhall, during the Continuance of ſuch Quarter-Seſſions, or within ten 


for his returning of Juries out of the ſaid Liſts; and ſuch Sheriff, 0 
Under-Sheriff, ſhall immediately take care that the Names of the Pet 


ſame, until the Party be thereof convicted upon an Indictment befor: 


to be holden for the ſame County, Riding, Diviſion or Precinct. 
And Sect. 3. it is further enacted, © That in caſe any Sheriff, Under 


© Sheriff, Bailiff, or other Officer, to whom the Return of Juries 15 


belong, ſhall ſummon and return any Perſon or Perſons to ſerve ® 


« any Jury in any Cauſe to be tried before the Juſtices of Aſſiſe or . D 
2 


e Ppiii 


of Perſons inſerted by Miſtake, who ought to be omitted out of fv, Þ 


omit him or them, or think it doubrful whether he or they ought h0 Et 


every Perſon ſo omitted or inſerted in ſuch Lift, contrary to the Men.] 


Offence, upon Conviction. before one or more Juſtice or Juſtices of 


dible Witneſs or Witneſſes upon Oath; one Half thereof to be paid toe 
Informer, and the other Half to the Poor of ſuch Pariſh or Place fir Þ 
which the ſaid Liſt is returned; and in caſe ſuch Penalty ſhall not e! 
paid within five Days after ſuch Conviction, the ſame ſhall be levied e 


from one or more Juſtice or Juſtices of the Peace, returning the Gver- ? 


when delivered in at the Quarter-Seſſions of the Peace, and entered 9 | 


Days after, be delivered or tranſmitted by the Clerk of the Peace 0 = 
the Sheriff of each reſpective County, or his Under-Sheriff, in ori" | 


ſons contained in ſuch Duplicates ſhall be faithfully entered Alphabet: Ft 
cally, with their Additions and Places of Abode, in ſome Book "#2 
Books to be kept by him or them for that Purpoſe ; and that ev et 
Clerk of the Peace, neglecting his Duty therein, ſhall forfeit the Su, 
of 201. to ſuch Perſon or Perſons as ſhall inform or proſecute for 1 
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the Juſtices of the Peace at any General Quarter-Seſſions of the pes !! 
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Prins, or Judges of the Great Seſſions, or the Judge or Judges of the 
Seſſions for the Counties Palatine, whoſe Name is not inſerted in the 
Duplicates ſo delivered or tranſmitted to him or them by ſuch Clerk of 
the Peace, if any ſuch Duplicate ſhall be delivered or tranſmitted ; or 
if any Clerk of Aſſiſe, Judge's Aſſociate, or other Officer, ſhall record 
the Appearance of any Perſon ſo ſummoned and returned as aforeſaid, 
who did not really and truely appear then; and in ſuch Caſe any 
Judge, or Juſtice of Aſſiſe or Niſi Prius, or Judge or Judges of the 
raid Great Seſſions, or the Judge or Judges of the Seſſions for the ſaid 
Counties Palatine, ſhall and may, upon Examination in a Summary 
Way, ſet ſuch Fine or Fines upon ſuch Sheriff, or Under-Sheriff, Clerk 
of the Aſſiſe, Judge's Aſſociate, or other Officer, for every ſuch Perſon 
ſo ſummoned or returned as aforeſaid ; and for every Perſon whoſe 
Appearance ſhall be ſo falſely recorded, as the ſaid Judge, or Juſtice of 
Aſſiſe or Nifi Prins, or of the ſaid Great Seſſions, or the Judge or 
Judges of the Seſſions for the ſaid Counties Palatine ſhall think meet, 
not exceeding 10/. and not leſs than 40. 

Set. 4. And for preventing Abuſes by Sheriffs,Under-Sheriffs, Bailiffs, 
or other Officers concerned in the Summoning or Returning of Jurors, it is 
further enacted, That no Perſons ſhall be returned as Jurors to ſerve 
on Trials at any Aſſiſes or Ny Prins, or at any the ſaid Great Seſſions, 
or at the Seſſions for the ſaid Counties Palatine, who have ſerved within 
the Space of one Year before in the County of Rutland, or for four 
Years in the County of Tork, or of two Years before in any other 
County, not being a County of a City or Town; and if any. ſuch 


Sheriff ſhall wilfully tranſzreſs therein, any Judge, or Juſtice of Aſſiſe 


or Niſi Prius, or of the ſaid Great Seſſions, or the Judge or Judges of 
the Seſſions for the ſaid Counties Palatine, may, and is hereby re- 
quired, on Examination and Proof of ſuch Offence in a ſummary Way, 
to ſet a Fine or Fines upon every ſuch Offender, as he ſhall think meet, 
not excecding 5 /. for any one Offence. 

Sect. 5. It is further enacted, That the Sheriff, Under-Sheriff, or 
other Officer, to whom the. Return of Juries ſhall belong, ſhall from 
Time to Time enter, or Regiſter, in a Book to be kept for that Pur- 
poſe, the Names of ſuch Perſons as ſhall be ſummoned, and ſhall ſerve 
as Jurors on Trials at any Aſſiſes or Niſi Prius, or in the ſaid Courts 
of Great Seſſions, or Seſſions for the ſaid Counties Palatine, together 


with their Additions and Places of Abode Alphabetically, and aiſo the 


Times of their Services; and every Perſon ſo ſummoned and attending, 
or ſerving as aforeſaid, ſhall (upon Application by him made to ſuch 
Sheriff, Under-Sheriff, or other Officer,) have a Certificate, teſtifyin 

ſuch his Attendance or Service done, which Certificate the ſaid Sheriff 
Under-Sheriff, or other Officer, is hereby directed and required to give 
without Fee or Reward ; and the ſaid Book ſhall be tranſmitted by ſuch 
Sheriff, Under-Sheriff, or other Officer, to his or their Succeſſor or 


Succeflors from Time to Time. 


ect. 6. © It is further enacted, That no Sheriff, Under-Sheriff, Bailiff, 
or other Officer, or Perſon whatſoever, ſhall directly or indirectly take 
or receive any Money, or other Reward, ro excuſe any Perſon from 
terving or being ſummoned to ſerve on Juries, or under that Colour or 
Pretence; and that no Bailiff, or other Officer, appointed by any 
Sheriff, or Under-Sheriff, to ſummon Juries, ſhall ſummon any Perſon 


Note; by the 
4 Georg. 2. 
cap. 7. this 
Clauſe is re- 
pealed as to 
the County 
of Middleſex, 
and no Per- 
ſon to ſerve 
who has 
ſerved with- 
in the two 
Terms be- 
fore. 


to ſerve thereon, other than ſuch whoſe Name is ſpecified in a Mandate 


ſigned by ſuch Sheriff, or Under-Sheriff, and directed to ſuch Bailiff, 
or other Officer; and if any Sheriff, Under-Sheriff, Bailiff, or other 
Officer, ſhall wilfully tranſgreſs in any of the Caſes aforeſaid, any 
Jude, or Juſtice of Aſſiſe Nſi Prius, or Great Seſſions aforeſaid, or 
the Judge or Judges of the Seffions for the ſaid Counties Palatine may, 


and is hereby required, on Examination and Proof of ſuch Offence 
Vol. III. 2 * ES in 
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© in a ſummary Way, to ſet a Fine or Fines upon any Perſon or Perf, : 


© ſo offending, as he ſhall think meet, not exceeding 101. according ty 
© the Nature of the Offence. | 


Se. 6. And whereas by the ſaid Act of & 8 W. 3. and by . | 


© 3 & 4 Ann. all Conflables, Tythingmen and Headboronghs, are obliged ty 


© give in true Lifts at the reſpective Quarter-Sefſions of the Peace Holden | 


for each County, Riding, or Divifion, of the Names and Places of all pr. 


6 ſons within their reſpecbive Precincts or Places, qualified to ſerve on Fries, | 


© to the Fuſtices of the Peace in open Court, which hath by Experience le 


© found inconvenient and expenſive to ſeveral Conftables, Tythinemen ] 
* Headboroughs, ſuch Quarter- Seſſions being often held at a great Diftanz Þ © 
from their Abode; for Remedy whereof it is enatied, That ir ſhall be! 


© lawful and ſufficient for all or any Conſtables, Tythingmen or Head. 
© boroughs, after they ſhall have made and compleated ſuch Lifts of 
© Perſons qualified to ferve on Juries, for their reſpective Pariſhes-or 
© Precin&s, according to the Manner directed by the before-mentioned 


Acts, and this preſent Act, and to ſubſcribe the fame in the Preſence of | 
© one or more Juſtice or Juſtices of the Peace for each reſpeche 
© County or Place, and alſo at the ſame Time to atteſt the Truth of | 


© {\uch Liſts, upon Oath, to the beſt of their Knowledge or Belief, which 


© Oath ſuch Juſtice or Juſtices reſpectively are hereby impowered d. 
© required ro adminiſter ; and the ſaid Liſts ſhall (being firſt ſigned by | 3 


© the ſaid Juſtices reſpectively, before whom the ſame ſhall be atteſted 


© on Oath, and ſubſcribed as aforeſaid) be delivered by the ſaid Con. | | 
a Tythingmen or Headboroughs, to the Chief or High Conſtable 3 
© of the Hundreds or Diviſions whereunto the ſame ſhall reſpedivey “ 


© ſtables, 


© belong, who are hereby ditected and required to deliver in ſuch Liſt 


© to the Juſtices df the Peace for the County, Riding, or Diviſion, a Þ 
© their reſpective General Quarter-Seſſions in open Court, atteſting at! 
© the ſame Time, upon „their Receipt of ſuch Lifts from te! 
© Conſtables, Tythingmen or Headboroughs, reſpectively, and thet vo RY 
© Alteration hath been therein made fince their Receipt thereof; and 
© the ſaid Liſts fo delivered in and atteſted, ſhall be deemed as effettul ! 
© as if they had been delivered in by the Conſtables, Tythingmen c 


* Headboronghs, for their reſpective Parifhes or Precincts. 


4. Jn what Time ſuch P2oceſſes are returnable, 


2 Rol. Abr. _ Proceſs againſt Jurors may be returnable immediately into the King) 
626. Bench for the Trial of an Indictment found in the (4) County where 


2 7% _ it fits, whether for a Crime in ſuch County, or for a Treaſon beyoni 


2 Hawk. PC. Sea; but for the Trial of an Indictment removed by Certiorari from 4 


406. different County, there muſt be fifteen Days between the Teſte and Re 


(a) Whether turn of every Proceſs. 

ſuch Indict- | : | 1 | 
ment were originally taken in the King's Bench, or taken before Juſtices of Peace of the fant 
County, and removed into the King's Bench by Certiorari. 2 Hal. Hiſt. P. C. 260. 


2 Hawk. FP. C. juſtices in Eyre, or of Gaol-Delivery, may order a Jury to be te. 
28 u. turned immediately for the Trial of a Priſoner; alfo it hath been ad. 


thorities judged, that Juſtices of (a) Oyer and Ferminer, or of the Peace, mig 
there cited. 4 | to 
(b) That as 


to the Commiſſion of Qyer and Terminer, tho there goes out a general Precept in the, Names of iht 
or more of the Commiſſioners, and under their Seals, fifteen Days before the Seſſions, dire Red 1 
the Sheritf to return Twenty four Jurors to try the Iſſue between the King and the Priſoners fe be 
arraigned ; yet this is bur preparatory, and to have a jury in Readineſs; for after the Priſone!s 
arraigned, and pleaded to the Country, a Ptecept ought to to the Sheriff in Nature of Ve" 
fac. which may bear Teſte the ſame Day that the Priſoners plead, commanding the Sheriff to Ae 
turn Twenty-four, &c. to try the Iſſue upon ſuch a Day, 2 Hal. Hiſt. P. C. 261. — Or they — 


and arraign the Priſoner, and try him the ſame Day. Ibia. ; 
of the Peace, as to the Point of their Precepts of Venire fac. agree with Juſtices of Oyer and Terminer , 
for they are, as to this Purpoſe, Commiſhoners of Oyer and Terminer, and may indict, arraign, and 
try the ſame Day, in Caſes of Felony. 2 Hal. Hiſt. P. C. 261-2. 
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for the Trial of an Iſſue joined before them award a Venire returnable make the 
the ſame Day on which the Party is arraigned; but it is ſaid, that there Precept ro- 


5 . rurnable the 
are ſtrong Authorities to the contrary, unleſs the Priſoner conſent, or ame Day 


the Crime amount to Felony. that the Pri- 


ſoner pleads, 
wiz. Ad boram primam poſt Meridiem, Ec. for Juſtices of Oyer and Terminer may take their Indid ment 


And it 1s there alſo ſaid, thar Juſtices 


A Venire before Juſtices of Oyer and Terminer, returnable at a Day 2 Hal. Hi}. 


X certain, is erroneous, unleſs the Seffions appear to be adjourned to the a * pe 
® ſame Day, becauſe otherwiſe it ſhall not be intended that their Com- 26. 
= miſſion continued ſo long; but ſuch Venire may be returnable at the next 

© Aſſiſes, and then tried by Virtue of 1 E. 6. cap. 7. | 


406. 


Here it may be proper to take Notice, that the Statutes of 48 5 W. 


' £3 M. cap. 24. and 5 & 8 . & M. cap. 32. require that Jurors ſhall be 
& ſummoned fix Days before they appear, which ſeems to make it neceſſary 


that whenever a Venire fac. or particular Precept is required, there ſhould 


de fix Days between its Teſte and Return; and to this Purpoſe it is 


enacted by the 7 & 8 M 3. cap. 32. That every Summons of any Per- 
© ſon qualified, Ec. ſhall be made by the Sheriff, his Officer, or lawful 
Deputy, fix Days before, at the leaſt, ſhewing to every Perſon fo 
ſummoned the Warrant under the Seal of the Office, wherein they are 
nominated and appointed to ſerve; and in caſe any Juror, ſo to be 
ſummoned, be abſent from the uſual Place of his Habitation at the 
Time of ſuch Summons, in ſuch Caſe Notice of ſuch Summons ſhall 
be given, by leaving a Note in Writing, under the Hand of ſuch 
Officer, containing the Contents thereof, at the Dwelling-houſe of 
ſuch Juror, with ſome Perſon there inhabiting in the ſame. : 
Provided that thoſe Acts ſhall not extend to give or require any 
longer Time for the ſummoning of any Juries, that are to try any 
Iſſues joined in any of the ſaid Courts, that are triable by Jurors of the 
City of Loudon or County of Middleſex, than was by Law required 
before the Making of the ſaid Act, nor ſhall extend or be conſtrued 
to give any longer Time, or ather Day, for the Return of any Writ, 
Precept or Proceſs of Veire facias, Habeas Corpora or Diſtringas, for 
the ſummoning, attaching or diſtraining of any Jury to appear, than 
was by Law required before the Making of the ſaid Act; but that 
where there ſhall not be fix Days between the Awarding of ſuch Writ, 
Precept or Proceſs, and Return thereof, every Juror may be ſummoned, 
attached or. diſtrained to appear at the Day and Time therein men- 


tioned or appointed, as he might haue been before the Making of the 
© ſaid Act. | | 


me A 64 G N 


5. Mhere the Jury muſt appear. 


At Common Law, the Jurors and Parties were to appear at the Court , Inſt. 421-2. 
(a) where the Suit or Proſecution was depending, which occaſioned a Ce. 
great Expence, and a great Conflux of People to the Superior Courts; to 4 I. 159- 
Remedy which Inconveniency, it was ordained by Meſtm. 2. cap. 30. that 8 _ 7 
all Fleas in either Bench, which require only an eaſy Examination, ſhall ward of 4 
be determined in the Country, before the Juſtices of Aſſiſe, by Virtue Venire re- 
a the Writ preſcribed by that Statute, commonly called the Writ of Ny. 1 at 

rius. ; | fe 


555 Day before 
pes of Oyer, Ec. needs not expreſs before what Juſtices it ſhall be returnable, for it . but 
1 _— ** it ought to be returned before the Court that awards it. 29 E. 3. 30. b. Dyer 315 
1 ' 835. ; | 
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6 Med. 9. 


Cro. Car. 348. 
2 Inſt. 424. 
4 Co. 43. 


4 Inſt 160. 


Raym. 367. 
6 Med. 246. 


Ju ries. 


The Manner of contriving it was to direct the Jenire to return the 
Jury at ſome Day the next Term, unleſs the Juſtices prius tali Die 6 
Loco venerint; and thus the Niſi Prius was at firſt on the Jenire, and con. 
tinued in that Manner from Ed. 1. to Ed. 3. for tho' there were no Ifſue; 
returned on the Veuire to make them appear at Niſi Prius; yet it was ſ0 
much a greater Difficulty on them to appear afterwards at I eſtminſter; 
which if they did not, the Diſtringas iſſued, that it had its Effect 9 
bring them in their proper Counties; the Writ was contrived to com. 
mand them to come into Court, becauſe it would have been improper 
for the Court to have commanded them to come into any other Place, 
ſo that their Appearance before the Juſtices of Aſſiſe is an Excuſe for 
their Non-Appearance in Bank; but if they did not appear at the Aſie, 
nor at Weſtminſter, then iſſued a Habeas Corpus and Diſtringas to bring 
them up. | 

The . Practice of the Defendant's being eſſoinable on the Fenin 
was a great Miſchief in this Proceſs, becauſe if he did not appear, the 
Jury were afterwards obliged to appear in Bank ; and there was another 


Miſchief in this Proceſs as it then ſtood, that the Parties not ſeeing the Þ 


Panel beforehand, they could not be prepared to make their Challenge; 
and the firſt of theſe Miſchiefs was pretty well remedied by laying the 
Coſts on the Defendant when the Plaintiff prevailed ; but the ſecond 
Miſchief had no Remedy till 42 E. 3. cap. 11. whereby it is ordained, 
that no Inqueſts but Aſſiſes and Delivery of Gaols be taken by Writ of 
Ni:f Prius, or other Manner, at the Suit of Great or Small, before that 
the Names of all of them that ſhall paſs in the Inqueſt be returned into 
the Court ; and this ſet the Proceſs on the ſame Foot it now ſtands. 

From henceforward they could not place the Nit Prins in the Veni, 
as was directed by the Statute of Heſtminſter 2. becauſe it is directed 
that no Inqueſt be taken at Niſi Prius until the Inqueſt be returned in 
Court, and therefore the Clauſe of Nifi Prius was taken out of the Jenin 
and placed to the Habeas Corpus and Diſtringas, which was ſo awards 
on the Roll in the 7urat'; this had many good Effects; 1½, For that 
the Plaintiff and Defendant knew the Names of the Jury, in order to 
their Challenges. 24ly, The Venire being returned, the Defendant had no 
Eſſoin on the Habeas Corpus and Diſtringas, but was obliged to appear, 
or elſe by Weſtminſter 2. cap. 27. the Inqueſt was taken by Default asit 
he had appeared. Another Advantage was, that the Jury on the Ni 
Prins were fined if they did not appear; and therefore the Clauſe in the 
Diſtris gas is, quod Habeas Corpora eorum coram nobis apud Weſtm* Die Lunt 
prox” poſt vel coram Fuſticiariis noſtris ad Aſſiſas in Com“ tuo teneni 
aſſigu', ſi prius Die, &c. an ſince they could fine them on this Proce!s 
according to their Offence, they granted Niſi Prius in the enſuing Difirit- 
gas, and did not compel them to try it at Bar, which was more conve- 
nient than the antient Way, where the appearing Juror was obliged by 
his Companions Default to come up to Weſtminſter ; but now every one 
has Iſſues returned on him for his own Default. | 

The Day at N. Prius and in Bank are in Conſideration of Law tht 
ſame, becauſe the Writ of Niſi Prius, which gives Authority to the 
Judge to try the Cauſe in the Country, is inſtead of the Court, and 
therefore the Poſtea certified by him on the Day of Bank is the ſame # 
if the Jury had come up to the Court, and the Trial had been had in open 
Court; and this, as has been ſaid, is for the Eaſe of the Subject, that 
the Jury and Witneſſes may not come out of the proper County. 

It ſeems agreed, that an Iſſue joined in the King's Bench upon an 
Indictment or Appeal, whether for Treaſon or Felony, or a Crime 0 
an inferior Nature, committed in a different County from that wherein 
the Court fits, may be tried in the proper County by Writ of N. Prius, 
by Virtue of the ſaid Statute of em. 2. cap, 30. 5 


4 Vet 


CCC 0 ( 0 6 8. 
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the Sheriff returns upon that Precept forty-eight. 


ö returned above twenty-four if he pleaſed; and therefore by the Statute 
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Yet inaſmuch as the King is not expreſly named in this Statute, and 2 K 119 
it 12 en Rule that he ſhall not be bound by a Statute which doth “ 944. 1+. 
not expreſly name him, it ſeems to have been generally holden, that 
wherever the King is a Party it is irregular to grant a Trial by Niſi Prins 


without his ſpecial Warrant, or the (a) Aſſent of his Attorney; but it () In an Tu- 


"oh | LT 

ſeems the Court may grant it in an (b) Appeal in the ſame Manner as in Ba — 8 
any other Action. | 64: LAN 
to require 


Examination, the Court refuſed to grant a Trial by Nifs Prius at the Motion of the Attorney 
Gerad, tl 5 by his Letters had ſignified his Pleaſure that it ſhould be ſo tried. Cro. Car 


348. (6) Bur not where the Jury is to be rom two Counties. Dyer 46. pl. 6. 


6, (hat Number are to be returned, 
Altho' by the Words of the Writ of Venire Facias the Sheriff is only Co.Lit.1 55. -- 


do return twelve, yet by antient Courſe he was obliged to return twenty- 


four ; and this, ſays my Lord Coke, is for Expedition of Juſtice ; for if 


twelve ſhould only be returned, no Man ſhould have a full Jury appear 
or be \worn in reſpet of Challenges without a Tales, which would be 


a great Delay of Trials. 


But tho? the Sheriff return a leſſer Number, as where the Sheriff ag biens 


returned only twenty-three, and a ſufficient Number appear, and try the G. Car. 223. 
Z Iflue, this will be aided by the Statutes of Fecfail as a Miſreturn. 


The Precept that iſſues before a Seſſions of Gaol-Delivery, Oyer and 2 Hal. Hiſt. 
Terminer, and of the Peace, is to return twenty-four, and commonly F. C. 263. 


But the Award or Precept to try the Priſoner after he hath pleaded, 333 


3 only Venire Facias twelve, and (c) twenty-four are returned by the (c) But it has 


Sheriff on that Panel. | been held, 

that in Tri- 
als on the Crown Side for Criminals the Sheriff may be commanded to return any Number the Court 
pleaſed, and accordingly in Sir H. Vane's Trial the Sheriff returned ſixty. Keling 16. 


Ar Common Law in Civil Cauſes, it ſeems the Sheriff might have Col, $79- 
ev. 310. 


of (d) Weſtminſter 2. cap. 38. it is recited, That whereas the Sheriffs of Hydra dons oi 


E were uſed to ſummon an unreaſonable Multitude of Jurors, to the Grie- not to Jurors 


vance of the People, it is ordained, that from thenceforth in one Aſſiſe no returned for 


more ſhall be returned than twenty-four. rial of cri- 
minal Per- 


ſons. Kel. 16, 
And now by the 3 Georg. 2. cap. 25. ſect. 8. it is Enacted, © That every — a 


Sheriff or other Officer, to whom the Return of the Venire Facias Tura- 

tures, or other Proceſs, for the Trial of Cauſes before Juſtices of Aſſiſe g, the gth 
or N:fi Prins, in any County in (e) England, doth or ſhall belong, ſhall . of this 
upon his Return of every ſuch Writ of Venire Facias, (unleſs in Cauſes Statute the 


intended to be tried at Bar, or in Caſes where a ſpecial Jury ſhall be Number in 
Wales for the 


EZ © ſtruck by Order or Rule of Court,) annex a Panel to the ſaid Writ, Grand Sek. 
containing the Chriſtian and Surnames, Additions, and Places of Abode ons not to be 
of a competent Number of Jurors named in ſuch Liſts as qualified to leſs than ten, 
( © ſerve on Juries, the Names of the Perſons to be inſerted in the Panel dor more 
== © annexed to every Venire Facias for the Trial of all Iſſues at the ſame 
© © Aſſes in each reſpective County, which Number of Jurors ſhall be Hundred, 
== © nor leſs than forty-eight in any County, nor more than ſeventy-two, and to be 
== © without Direction of the Judges appointed to go the Circuit and fit as ſummoned 


than fifteen 
out of every 


eight Days 


5 : Judges of Aſſiſe or Niſi Prius in ſuch County, or one of them, who are before.— By 
. reſpectively hereby impowered and required, if he or they ſee Cauſe, the 1othSe#. 
+ by Order under his or their reſpective Hand or Hands, to direct a the Number 


; in the Coun- 
ties Palatine the ſame as in other Parts of England, and to be ſummoned fourteen Days before. 


Vol, III. 3R greater 
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greater or leſſer Number; and then ſuch Number, as ſhall be ſo directed 
© ſhall be the Number to ſerve on ſuch Jury, and that the Writ, 0 
© Habeas Corpora Furatorum or Diſtringas, ſubſequent to ſuch Writ of Venn 
Facias, need not have inſerted in the Bodies of ſuch reſpective M rt 
the Names of all the Perſons contained in ſuch Panel; but it (hall be 
© ſufficient to inſert in the mandatory Part of ſuch Writs reſpective) 
© Corpora ſeparalium Perſonarum in Panello huic Brevi annexo nominatormn, 
© or Words of the like Import, and to annex to ſuch Writs reſpectively 
© Panels containing the ſame Names as were returned in the Panel u 
© ſuch Venire Facias, with their Additions and Places of Abode, that th: 
© Parties concerned in any fuch Trials may have timely Notice of the 
© Jurors who are to ſerve at the next Aſſiſes, in order to make the; 
© Challenges to them, if there be Cauſe; and that for the making the 
© Returns and Panels aforeſaid, and annexing the ſame to the reſpettie 
< Writs, no other Fee or Fees ſhall be taken than what are now allowe 
© by Law to be taken for the Return of the like Writs and Panels ar. 
© nexed to the ſame, and that the Perſons named in ſuch Panels ſhall be 

© ſummoned to ſerve on Juries at the then next Aſſiſes or Seſſions of © © 
Niſi Prius for the reſpective Counties to be named in ſuch Writs, ant Þ 

© no other.” 


7. Df awarding P2oceſs by Proviſo. 


If the Plaintiff after Iſſue joined neglects to try his Cauſe the fil 
Aſſes in the Country, or the firſt Term in Middleſex or London, le 
Defendant is at Liberty to bring down the Cauſe by Proviſo, ſo calle! Þ 7 


by the Clauſe in the Venire Facias, which ſays, Proviſo ſemper quod i ds 


Dyer 215. 
pl. 51, 284. 
. 34 


po Car, 484 


2 Rol. Abr. 
665-6. 


2 Fon. 34- 
2 Lev. 5, 6. 


2 Sand. 336. 
6 Mod. 246: 


«4 30 


Brevia inde tibi pervenerint unum eorundem tantum retorn & exequaris; 


for both Plaintiff and Defendant having put themſelves upon their Coun: ? 


try, the Plaintiff's Laches ſhall not prevent the Defendant's Diſchargin: 
himſelf from the Action, and therefore the Proceſs is as well open fo 
him as for the Plaintiff. 

This Proceſs by Proviſo, (i. e. with a Clauſe that if two Writs com: 
to the Sheriff, he ſhall execute one of them only,) may be taken out 


not only when the Plaintiff neglects to take out the Venire the fan: 


Term, but alſo upon his Neglect to get it returned; and in like Manne 


| if the Plaintiff make the like Default in ſuing out an Habeas Corpora, 0 
Keilw. 176. 


other ſubſequent Proceſs, the Defendant may ſue out the like Frocel 
by Provi ſo. 

But where the Defendant hath ſued out any Proceſs by Proviſo, thet 
are Authorities that the Plaintiff is ro ſue out the proper {ſubſequent Pr 
ceſs upon it in the ſame Manner as if he had ſued out the firſt, and thi: 
it is irregular for a Defendant to take out any ſuch ſubſequent Proceb 7 
till the Plaintiff has made a Default in reſpect of the ſame kind of Pro 
ceſs, except only in ſuch Actions wherein the Defendant is an Actor ® 


well as the Plaintiff, as in Replevin, or Error, or Quare Impedit againſt 


2 Leon. 110. 
1 Keb. 195. 

6 Mod. 246. 
cont. 

I Sid. 316. 


Keilw. 136. 
pl. 70. 


a Patron only, or Prohibition, Ec. in which Actions the Defendant ma : 


either take out Proceſs by Proviſo, without any Default in the Pla ni 


or may, if he think fit, take it out in the ſame Manner as the Plaint!, 
without any Clauſe of Provi/o. | 
It ſeems agreed, that neither in Actions wherein the King is oe 
Party, nor in Indictments, there can be any Proceſs taken out by Prov! 
becauſe no Laches is imputable to the King; alſo it hath been queſtion }# 
whether there can be any ſuch Proceſs in Informations Sui tam, becaul Wn 
the King is in ſome ſort a Party. | 1 | 
But it ſeems agreed, that it may be ſo awarded in any Appeal, whe 
ther Capital or not Capital, in the ſame Manner as in other Actions, r. 
. 4 - | che 
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the Appellant hath made Default in Relation to the very ſame kind of 
A | 

* —» a n 69 8 IF. 3. cap. 32. which gives a Venire Facias de Novo where 
the Cauſe is not tried the firſt Aſſiſes, it is Enacted, © That if any De- 
fendant or Tenant in any Action depending in any of the Courts of 
Weſtminſter ſhall be minded to bring to Trial any Iſſue joined againſt 
him, when by the Courſe in any of the ſaid Courts he may lawfully do 
the ſame by Proviſo, ſuch Defendant or Tenant ſhall or may, of the 
iſſuable Term next preceding ſuch intended Trial to be had at the next 
Aſſizes, ſue out a new Venire Facias to the Sheriff by Proviſo, and pro- 

ſecute the ſame by Writ of Habeas Corpora or Diſtringas, with a Niſi 
Prins, as tho' there had not been any former Venire Facias ſued out or 
returned in that Cauſe ; and ſo toties quoties as the Matter ſhall require.“ 


SG a 6 6 &@ @& a. 6 3 


3, Of the Neceſſity of returning a Panel into Court, and 
where a P2iſoner map demand a Copy of it. 


By the 42 F. 3. cap. 11. it is recited, 'That divers Miſchiefs had hap- 
pened, becauſe that the Panels of Inqueſts, which had been taken before 
Tuſtices by V rit of Scire Facias, and other Writs, had not been returned 
before the Seſſions of the Juſtices at the Niſi Prius, and otherwiſe, ſo that 
the Parties could not have Knowledge of the Names of the Perſons which 
ſhould paſs in the Inqueſt ; whereby divers of the People had been | 
diſherited and oppreſſed ; and thereupon it is ordained, that no Inqueſt (4) 152 Sta- 
but (a) Aſſiſes and Deliverances of Gaols be taken by Writ of Ni Prius, N * 
nor in any other Manner, at the Suit of the Great or Small, before the vides alfs for 
Names of all of them that ſhall paſs in the Inqueſt be returned in the Aſſiſes. 
Court. | 3 Inft. 175. 
This Statute extends as well to Writs of Ni Prius in Criminal Caſes 2 Hawk. P.C. 
as in Civil, and to Jurors returned upon a Tales as well as to thoſe 410. 
returned upon a p:'incipal Panel. | 
But it ſeems that in Trials before the Juſtices of Gaol-Delivery the 
Priſoner has not Right to a Copy of the Panel before the Time of his 
Trial, except only in Caſes within the Purview of 7 & 8 V. 3. cap. 3. 
which Enacts, That every Perſon indicted and tried for High Treaſon, 
© or Miſpriſion thereof, (except it be for counterfeiting the Coin, Sc.) 
© ſhall have a Copy of the Panel of the Jurors who are to try him dul 
teturned by the Sheriff, and delivered unto him two Days at leaſt be- 
© fore he ſhall be tried.” 42781 
It hath been adjudged to be ſufficient, within the Intent of this Act, to 2 Hawk. P. c. 
deliver to the Priſoner a Copy of a Panel arrayed by the Sheriff before 410. 
it is returned into Court, if the very ſame Panel be afterwards returned. 


9, Of the Trials going off pro Defectu Juratorum ; and 
therein of d2awing a Juroz, 


If a Venrre is awarded, and the Parties do not go to Trial the next Vie the Sta- 
Aſſiſes, but it lies for ſeveral Terms, the Continuance may be made by a — 1 
Lc non iniſit Breve; but if a Nifi Prius be awarded, and ſome of the 8 
Jury appear, and the Panel be not full, ſo that the Trial is not carried a Yenire Facias 
on, they enter thoſe of the Jury that appeared, and alii non venerunt, 4e Novo. in 


ide) reſpeduentur to the next Term pro Defedu Jurat', and at the Day 8 wh 


5 r ; 29 auſe be not 
in the next T erm they award an Alias Diſeringas to the next Aſſiſes, with tried the firſt 
a Nit Prins until the next Term. Aſſi ſes. 


fl is eld by the Opinions of ſome, that in a Criminal Caſe not Capital, 1 Vent. 28. 
after a Jury ſworn and impanelled, and all the Evidence given, the King's Raym. 84. 
Counſel _ 
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Counſel may, without the Party's Conſent, withdraw a Juror, and haue 
the Cauſe tried over again. 


Carth. 465. But herein the better Opinion ſeems to be; 1 /t, That in Capital Caſs 
a Juror cannot be withdrawn, tho” all Parties conſent to it. 24ly, 'That n 
Criminal Caſes not Capital a Juror may be withdrawn, if both Parti, ! 
(a) Where Conſent ; but not otherwiſe. 3dly, That in all (a) Civil Cauſes a Ju! 


the Jurors caunot be withdrawn, but by Conſent of all Parties. 
lying a 
Night could not agree, a Juror by Conſent was drawn. Cro. Car. 484. 


Ca. Law and It hath been held, that a Juror withdrawn from the Panel by Conſen F 


2 39% of both Parties, to the Intent the Trial might for that Time go off 

„ Deſedin Furatorum, it being neceſſary for the Jury to have a View, may 
be of the Jury, when the Cauſe comes to be tried at a ſubſequent Tine, 
and that this being neither a principal Cauſe of Challenge, nor to the 
Favour, cannot be Error. | 


(C) In what Caſes and in what Manner: 


Tales is grantable. 


(b) It hath INCE the (5) 3 Georg. 2. for the ang vue) ed 3 _ - | 
orty-eight Jurors, the Uſe of a Þ 


— held the Sheriff cannot return leſs than 
nce this 


Statute, that Tales ſeems to be taken away; but as the Statute herein extends only u 


a Tale de Civil Cauſes, it will ſtill be neceſſary to conſider the Manner of awarding Þ 


Circumftanti- a Tales, eſpecially in Criminal Caſes. 
bus was al- 


| lowable upon ſpecial Juries, by Raymond C. J. in the Caſe of The King verſus Franklin, Trin. 5 Geore. 1 


10 Co. 104. If all the Jury did not attend on the Habeas Corpus or Diſtringas, whe © 7 
_ . 1 ther by reaſon of the Death of ſome of the Perſons returned, or for ary Þ 


471. other Cauſe; or if ſo many be challenged and drawn, that there do not 


Plow. 100. remain a ſufficient. Number to make a Jurys or if after the Jury is charged Þ | 7 


, _ - & one or more of them die, there are at Common Law the Writs of Undecin, 
C. 2009. 


(c) For this Decem, or Octo Tales, according as the Number was deficient, to force 


Purpoſe, with others into Court to try the Ifſue, or by (c) Statute the Plaintiff may Þ 2 


the 4 pray a Tales de Circumſtantibus to prevent the Delay of the Decem Tales. 
35 H. 8. cap. 6. | 


made perpetual by 2 & 3 E. 6. cap. 32. 4 © 5 Pb. & Mar. cap. ). 5 Eliz. cap. 25: 14 Elz. cap. 9. 70 
8 W. 3. cap. 32. | . | 


Cro. Car. 484. A Tales may be granted as well on the Application of the Defendant 
"IF 4% as Plaintiff; but it ſeems that a Defendant cannot regularly pray it til 


671. and in there has been a Default in the Plaintiff. 
Dyer 3 59. pl. 2. 


it is ſaid, that if a full Jury do not N and the Plaintiff pray a Diſtringas without praying ar 
© | | 


Tales, the Court ought to grant it at the Prayer of the Defendant. 


L Bulſ. 121. In Capital Caſes the Tales may be granted for a larger Number than the 
Dyer 213. firſt Proceſs; as for ſixty, or forty, or any other even Number, in ordet 
pl. 41. k | . f 
to prevent Delays from peremptory Challenges ; and in this Reſpect 3 
Tales in Capital Caſes is different from what it is in any other Caſe; it 


(% But a being an allowed Rule, that in all (d) other Caſes the Tales muſt te for 


Tales de Cir- a leſs Number than the firſt Proceſs. 
cumſtantibus 


may be of any uncertain Number. 10 Co. 105 4. 
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F Sec. or of (a) Gaol-Delivery ; but if a Trial be put off before Tuſtices of P. 10. 


© Tales is not of much Uſe, becauſe there is no particular Precept to the Sheriff to retur 


or Tales, but the general Precept before the Seſſions, and the Award or Command of 
the Plca of the Priſoner. 2 Hal. Hiſt. P. C. 266, ; mand of the Court upon 
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Every ſubſequent Tales in Capital, as well as in all other Caſes, muſt 10 Co. 105. a. 
be for a leſs Number than the former, except the former were quaſhed, Ne. 176. 
in which Caſe the next may be for the ſame Number. 5 

The Quaſhing the Array of the principal Panel doth not quaſh that of 10 Co. 104: 
the Tales, but the Inqueſt ſhall be taken by thoſe returned. on the Tales, Ber 245: 


4 


ik there be a ſufficient Number, otherwiſe more ſhall be added to them pt. 64- 


by a new Tales; but if all the Perſons returned on a Habeas Corpora be 
challenged and drawn, there ſhall not be a Tales awarded, but a new 
Venire; for the Word Tales plainly refers to ſome others, to whom the 


® Perſons returned are to be like; alſo if the firſt Habeas Corpora be quaſh- 
= ed, the ſecond with a Tales cannot but be quaſhed with it, and the Party 
© muſt go on as if the Venire had only been returned, and nothing done 
upon it; for where a Proceſs is quaſhed, all, that follows and depends 
upon it falls with it. | 


It ſeems, that a Tales is not grantable on the Return of a Verire, but Cre. Etiz. 502, 


only on the Return of a Habeas Corpora or Diſtringas, becauſe it ap- 2 Fol. Abr. 
© pears not before ſuch Return, but that a full Jury may appear. 671. 


A Diftringas or Habeas Corpora, with a Command to add ſo many 1 Rol. Ab. 


more to thoſe ſummoned on the PVeyire, is the firſt Proceſs againſt the 798. 
= Talcs. 


If a Juror be withdrawn after a Trial commenced, whereon a Tales de Cro. Fac. 677. 
tir. umſantibus was awarded, and afterwards a new Habeas Corpora be 


taken out with a Tales, it ſhall appoint the Tales to be added to the 
& Jurors firſt returned, and alſo to thoſe returned on the Tales de circum- 
= /tantibus. 


The .Statutes, which authorize Juſtices of Nifi Prins to award a Tales 1 Lev. 223. 


de circumſtautibus, extend as well to all Capital Caſes as to others; but it Ray" 367. 
E ſeems that ſuch a Tales cannot be prayed for the King upon an Indict- ! 8b. 490- 
ment, or Criminal Information, without a Warrant from the Attorney 
= General, or an expreſs Aſſignment from the Court, before which the 
Inqueſt is taken. 


6 Med. 246. 


It teems not to be clear, that a Tales is grantable by Juſtices of Oyer, Keiliw. 176. 


Plow. 100. 


& Gaol-Delivery for want of a full Jury, they may, without Doubt, order Tele. 23. 

Ja larger Panel, whereon the former Jurois ſhould be returned in the Ferk. 340. 
ſame Order as before, and called to be fworn as they ſtand, without any d) That be- 

more Regard to thoſe who were ſworn before, than to the others; and tore Juſtices 


of Gaol-De- 

livery this 
Learning of 
n either Jury 


the like Method is to be obſerved as to a Jury returned with a Tales. 


On a Writ of Error of a Judgment given in the Court of Briſtol, it was Mich. 6 Geo. 


| ſolemnly adjudged, that a Cuſtom in an inferior Court to try by a Tales 2, in B. R. 


ae circumſtantibus was void, as it breaks down that important Rule, that 3 4 
Deda 


Trials muſt be per Pares, and admits an unlimited extravagant Latitude 2 Rot. Abr. 
of gleaning together any Ser of Men for Jurors, however profligate and 672. 
unfir for the Office, and intirely deprives the Parties of their Challenges. Sl. 16. 


Vol. Il. $$ (D) Jn 
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| 
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: 
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(D) Jn what Caſes and in what Manner 
ſpecial Juries are appointed. 


2 Lil. Regiſt. (NPECIAL Juries are appointed on Motion and Application to te ; 


3. that the | think 1 
8 , Court for that Purpoſe, on which, if the Court think it reaſonable 


order a Jury the Sheriff is to attend the Secondary or Maſter with his Book of Pre. 
of Merchants holders, who, in the Preſence of the Attornies on both Sides, name; 
if they think Porty-eight Freeholders, and then each Party ſtrikes out twelve, b. 
We i. one at a Time, the Plaintiff or his Attorney beginning firſt, and the 


Regift. 122. remaining Twenty-four are returned by the Secondary, as the Jury, ty | 


try the Cauſe, 


from hence, a Rule was made, that when a Maſter is to ſtrike a Jury, | 


viz, Forty-eight out of the Freeholders Book, he ſhall give Notice to a 


the Attornies of both Sides to be preſent; and if the one comes, and 


the other does not, he that appears ſhall, according to the ancien Fi 


Courſe, ſtrike out twelve, and the Maſter ſhall ſtrike out other twehe 
9 for him that is abſent. 3 

1 Salk. 40. And it is ſaid, that if by Rule of Court the Maſter is ordered 90 
ſtrike a Jury, in caſe it be not expreſſed in ſuch Rule that the Maſter 
ſhall ſtrike Forty-eight, and each of the Parties ſhall ſtrike out twelve, 
the Maſter is to ſtrike Twenty-four, and the Parties have no Liberty 

to ſtrike out any. 
1 Med. Ca. It is ſaid, that a Special Jury may be granted to try a Cauſe at Bu 
Law and Eq. without the Conſent of the Parties, but never at N Prins, unleſs for 
* good Cauſe ſhewn, ſuch as Partiality of the Sheriff, &c. 
2 Fon. 2222 Alſo it is ſaid to be contrary to the Courſe of the Court of B. l. 


in Capital Caſes, to order the Clerk of the Crown to ſtrike a Special Þ I 


Jury, as is done by the Secondary in Civil Cauſes upon Trials at Bar. 
By the 3 Georg. 2. cap. 25. Sect. 15. reciting, that whereas ſome Doubt 


had been conceived touching the Power of his Majeſty's Courts of Las 4 


at Weſtminſter, to appoint Juries to be ſtruck before the Clerk of the FE 
Crown, Maſter of the Office, Prothonotaries, or other proper Officer 
of ſuch reſpective Courts, for the Trial of Iſſues depending in the ſaid 
Courts, without the Conſent of the Proſecutor or Parties concerned in Þ 


the Proſecution or Suit then depending, unleſs ſuch Iſſues are to be tried 7 
at the Bar of the ſame Courts, it is enacted, * That it ſhall and may be 


© lawful to and for his Majeſty's Courts of King's Bench, Commos 


proſecuted in the ſaid Court of 1 or on the Motion of anf 


a Jury to be ſtruck before the proper Officer of each reſpectiv* 
Court, for the Trial of any Ifſue joined in any of the ſaid Caſes, and 
triable by a Jury of twelve Men, in ſuch Manner as Special Juries have 
been, and are uſually ſtruck in ſuch Courts reſpectively, upon Trials 4 
Bar had in the ſaid Courts, which ſaid Jury, ſo ſtruck as aforeſaid, 


© ſhall be the Jury returned for the Trial of the ſaid Iſſue. And 
2 n 
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2 Regiff. If the Rule was entered into by Conſent, it is ſaid to be a Contemm Z 
7. » ' | | : 7 
8 2 405. in the Attorney not to be preſent; but to remedy any Inconveniency, : 


Pleas and Exchequer at Weſtminſter, reſpectively, upon Motion made 
on Behalf of his Majeſty, or on the Motion of any Proſecutor or De-! 
fendant in any Indictment or Information for any Miſdemeanor or I 
formation in Nature of a £0 Warranto, depending or to be brought ot 


Plaintiff or Plaintiffs, Defendant or Defendants, in any Action, Cauk ( 
or Suit whatſoever depending, or to be brought and carried on in the 
ſaid Courts of King's Bench, Oe. or in any of them; and the ſad 
Courts are hereby reſpectively authorized and required, upon Motion bt 
aforeſaid, in any of the Caſes before-mentioned, to order and appoimt fn 
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Partiality in the Sheriff; and an Attachment being moved for, and the 
Caſe next above relied on, it was denied, and ſaid per Curiam, that the 
Attachment in the Caſe ſupra was granted by Reaſon of the Abuſe of 
the Rule; but here the only Foundation is the Jury's being ſo ſtruck at 
his Requeſt, which is not alone ſufficient; for he had a Right to challenge 
the Array on the Proceſs's being directed to a wrong Officer; and the 
Role might have been fulfilled another way, viz. as the Sheriff was 
© partial, a proper Entry might have been made, and Proceſs directed to 
the Coroner. | 


Juries. . Y 


And $-2. 16. it is further enacted by the ſaid Statute, © That the 
c Perſon or Party, who ſhall apply for ſuch Jury to be ſtruck as afore- 
« {1jd, ſhall bear and pay the Fees for the Striking ſuch Jury, and ſhall 
not have any Allowance for the ſame upon Taxation of Coſts. 
Se. 17. Provided, That where any Special Jury ſhall be ordered, by 
Rule of any of the faid Courts, to be ſtruck by the proper Officer of 
ſuch Court, in the Manner aforeſaid, in any Cauſe arifing in any City 
or County of a City or Town, the Sheriff or Sheriffs, or Under-Sheriff 
of ſuch City, or County of a City or Town, ſhall be ordered by ſuch 
Rule to bring, or cauſe to be brought before the ſaid Officer, the 
Books or Liſts of Perſons qualified to ſerve on Juries within the ſame; 
out of which Juries ought to be returned by ſuch Sheriff or Sheriffs, in 
like Manner as the PreehoJders Book hath been uſually ordered to be 
brought, in order to the Striking of Juries for Trials at the Bar in 
© Cauſes ariſing in Counties at large; and in every ſuch Caſe the Jury 


** 


: b | © ſhall be taken and ſtruck out of ſuch Books or Liſts reſpectively. 


A Rule was made for a Special Jury, which was entered into by Cons i Med Ca, 


; {ſent ; and afterwards when the Parties attended the Maſter, the Defen- Law and Fq. 
dant ſtruck out ſome Hundredors, and at the Trial challenged the Array 


245 The 
: x Kune ver. 
for want of Hundredors, which the Judge of Aſſiſe allowed a good Burridee. 


7 Challenge; and this was held ſuch a Breach and Contempt of the Rule, 
for which an Attachment was granted. 


But where in the Trial of a Quo WVarranto, the Defendant challenged The Kine 


the Array cf a Special Jury, that had been ſtruck at his Requeſt, for r 


2. in B. R. 


— a 


© (E) Who are to be returned; and therein of 


the Qualifications and ſeveral Cauſes foz 
which they may be challenged : And herein, 


1. Ot Challenges to the Array, oꝛ to the Polls; and here- 


in where the Jnſufficiency oz Partiality of the Sheriff 
o Heturning Officer is a pzincipal Cauſe of Challenge, 
02 to the Favour, 


| A lenge (a) to Jurors is twofold, either to the Array, or to the Co.Lit 156 4. 


Polls, z. e. to the particular Jurors, to the Array of the principal () For the 


Panel, and to the Array of the Tales; and herein my Lord Coke obſerves, ac) ver sf 
that the Jurors Names are ranked in the Panel one under another, which the 3 


Order or Ranking the Jury is called the Array; as in common Speech Challenge 


we ſay Battail Array for the Order of the Battle; ſo as to challenge % Co. Lit. 
the Array of the Panel, is at once to challenge or except againſt all the 53 “. 


| | | Perſons ſo arrayed or impanelled, in reſpect of the Partiality or Default 


of the Sher.ff, Coroner, or other Officer who made the Return. 


'This 


1 


* 7 


2.52 


4 to a * 
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Co. Lit. 156. This kind of Challenge is twofold, either a principal Cauſe of Chai. 
lenge, or to the Favour, like that to the Polls or particular Jurors ; fg 
they thought there could be no better Rule to aſcertain what ſhould be 
a proper Challenge to their Officer, than what was a proper Challenge 90 
each Juror's Partiality; for they did not ſuppoſe that they had a fury 
per ques rei veritas melius ſciri poterit, unleſs they were ſettled by a Per. 
ſon abſolutely indifferent. A 

c Lit. 156. A Principal is grounded on ſuch a manifeſt Preſumption of Partiality, 
that if it be found true it unqueſtionably ſets aſide the Array or the 
Juror, but a Challenge to the Favour leaves it to the Diſcretion of the 
Triers. 

Co. Lit. 156, There are many principal Cauſes of Challenge to the Array; as if the 
Officer return any Juror at the Party's Denomination, or that he may 
be more favourable to one Party than the other; or if the Array be re. 
turned by a Bailiff of a Franchiſe, and the Sheriff return it as of him. 
ſelf; in which Caſe the Party ſhould loſe his Challenges in a Default in 
the Bailiff, becauſe the Return on Record is in the Sheriff's Name; but 
if the Sheriff return one within a Liberty, this is good, and the Lord of 

| the Franchiſe is put to his Action againſt him. 

Co. Lit. 156. If the Sheriff be liable to the Diſtreſs of either of the Parties me. 
diately or immediately, or if he be his Servant or Officer in Fee, or of 

(a) Bur by Robes, or his (a) Counſellor or Attorney, or have Part of the Land 

Finch of Law depending on the ſame Title; or if he has been Godfather to a Child of 

80 N either of the Parties, or either of them to his; or if either of them hare 

lenges to the AN Action of Debt againſt him; or if an Action of Battery, or ſuch like, 

Favour only. which imply Malice, are depending between them, theſe are principal 
Challenges to the Array. : 

Co. Lit. 156. But if either of the Parties. be ſubject to the Diſtreſs of the Sherif, 
Sc. or if the Sheriff, Sc. have an Action of Debt againſt either of the 
Parties, theſe are Cauſes of Challenge to the Favour only ; for the Sherif, 
Sc. thereby is not under the Party's Influence, but the Party under his. 

Co. Lit. 156. Conſanguinity, how remote ſoever between the Sheriff or Juror, and 

1 Leon. 88. either of the Parties, or Affinity by Marriage of either Party himſelf with 
the Couſin of the Sheriff or the Juror, or e converſe, are principal Cauſes 
of Challenge to the Array, or to the Polls; but if the Marriage be between 
the Son of the one and Daughter of the other, it is a Cauſe of Challeng: 
to the Favour only; and he, that challenges the Array or a Juror for a 

(4) That be- Couſinage, muſt ſhew how the Party is Couſin; but if it be found that he 

ing Couſin, is Couſin it is () ſufficient, whether it be found in the Manner alledged ot 


tho . * not; and here my Lord Coke notes, that a Baſtard can have no Kindred. 
or ꝙt e- 


gree, is ſufficient, Dyer 319. a. fl. 13. —— The Array of a Panel, becauſe the Sheriff was Couſin fo 


the Plaintiff; and upon a Traverſe it was found that they were Couſins, but not in ſuch Manner 6 


the Defendant had alledged ; and per Cur. the Array was quaſhed, for the Manner is not material, 
but whether Couſin or not. Owen 44. — 


Dyer 367. That the Sheriff and one of the Parties are Fellow-Servants, not 4 
* principal Cauſe of Challenge, but only to the Favour. 

1 Bos. It has been doubted, whether the (c) Leſſor in Ejectment, being of 
328. kin to the Sheriff in ſuch a Manner as to make it a principal Cauſe 


Hutt. 25. Challenge, in caſe he had been Plaintiff or Defendant ; it has been held by 


eh eng ſome to be a principal Cauſe of Challenge, for that this is but a fictitious 
Eyre ver. Action, the Leſſor being only concerned in Intereſt, and the Plaintiff a 
Baniſter. fictitious Perſon; and that the Courts take Notice of the Leſſor as the 
(c) Ir is ſaid | 
that where the Defendant juſtifies as Servant to F. S. and that the Land is the Freehold of F. S. . 
is a principal Challenge, that a 2 is within the Diſtreſs of F. S. for that the Title is to be tried 
Hutt. 25.— But in this Caſe of an Ejectment it has been held, in the Houſe of Lords, in the Cale 
of Helborn ver. Bannington 1719. that the Leſſor of Plaintiff, being a Peer, and no Knight return 
was no Cauſe of Challenge, becauſe he did not appear to be Party to the Record. And the 
S. P. was reſolved Aich. 9 Georg. 2. between Grimſton, Leſſee of Lord Gower, and Gardzer ; & vids 
Okin, 229, S, P. . 
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al Plaintiff, by ordering him in certain Caſes to pay Coſts, c. but 
the better Opinion is, that it is no principal Cauſe of Challenge ; that he 
not eing Party to the Record, the Judges ex officio are not obliged. to 
take Notice of him, and that to do it in this Caſe would tend to Delay, 
which the Courts always avoid. TR 
The Array of a Panel was challenged ore tenus, becauſe it was return- Cre. Eliz.z6g. 
ed by the Sheriff two Days after he had received a Writ of Diſcharge; B 
and it was ſaid per Cyr. that it could not be challenged for that Cauſe, be- 
cauſe it would be a direct Averment againſt the Record, for it is returned 
by him as Sheriff, and the Return accepted ; but by the Advice of the 
Court the Party made his Challenge to the Array, becauſe it was fa- 
vourably made and returned in Favour of the Party, Ec. and Iſſue being 
joined thereupon, and all this Matter given in Evidence, the Court di- 
rected the Triers, that it was not duly made and returned, for it was 
without Warrant ; whereupon the Array was quaſhed. | 
But where a Challenge to the Array was taken, becauſe the Sheriff 2 Vent 58. 
who made the Return had continued in his Office for more than three in the Caſe 
Months, and not taken the Oaths, and ſubſcribed the Declaration required 13 
by the Act 25 Car. 2. made for preventing the Dangers by Popiſh Recu- Wy 
ſants; and ſo his Office, by that Act, was void to all Intents and Pur- 
poſes before he made his Return of the Jury ; but the Challenge was 
diſallowed by the Court, for he muſt be taken here as Sheriff de fa; 
and if ſuch a Challenge ſhould be allowed, no Trial could be had, but 
ſhould be pur off, unleſs the Party were ready to ſhew that the Sheriff had 
taken the Teſt. | | | 
The Plaintiff for his Expedition ſurmiſed that he was Servant to the Cre. Eliz. 581, 
& Sheriff of the County where the Action was brought and triable, and 9%, ver. 
E praycd a Venire fac. to the Coroners, and the Defendant non dedixit; e 
WE whereupon Proceſs was awarded to the Coroners; and after Trial, and 
Verdict for the Plaintiff, it was moved that this Proceſs was miſawarded, 
and a Miſ-trial, for Proceſs ought not to be awarded to the Coroners but 
where the Challenge is Principal; and here to ſay that he was Servant 
to the Sheriff, is no principal Challenge, but only to the Favour, where- 
fore, Oc. but the Court held, for as much as if the Sheriff had returned 
© this Panel, it had been a good Cauſe to quaſh the Array for Favour, (a) But o- 
(a) that the Plaintiff to avoid that Delay might well ſhew it, and have Nn . | 
PFroceſs to the Coroners; and the rather, this being a (/) judicial and {<<ms:0 have 


not an original Writ; and the Clerks {aid there were many Precedents _ 
| | contra. 


accordingly. (b) Vid. Plow, 
If the Chall to the A be found the P | N 

8 1 allenge to the Array be found againſt the Party, he ſhall i 

have his Challenge to the Polls; but neither Party ſhall take o Cliatlonga ig b wh 

to the Polls, which they might have had to the Array. 


2. There Jnſufficiency and not being Liber Homo ig a 
. good Cauſe of Challenge to the Polls, 


f A Challenge to the Polls is, as has been obſerved, a Challenge to the Forte. de = 
Particular Jurors, who, it ſeems, of old could not be challenged ; for theſe Laud. Leg. 
5 by the feudal Law, as the Pares Curtis, were the Judges; and therein Ang cap. 23. 
de Rule was Partes gui Ordinariam Fariſdiftionem babent recuſari non © * 
a Pant; but tho? thoſe Suitors, as ] udges of the Court, could not be chal- 


lenged, yet the Pares, when brought up by Writ, were ſubject to be 
challenged ; and the Reaſon is, that there are ſeveral Qualifications re- 
N quired by the Writ, viz. that they be Liberos & Legales Homines de 
k hon (of the Place laid in the Declaration) quorum quilibet habcat decem 

a Terrar , tenementor vel reddit” per aun ad minus, per quos rei veri- 
Vol. III. 31 tas 


25 Juries. 
tas melins ſciri Poterit, & qui nec (of the Plaintiff nor Defendant 
aliqua affinitate attingunt, ad faciend quand Furat' Patriæ inter partes 
PredifP. Theſe Qualifications were inſerted, becauſe this Manner of 
Trial was different from below; for there the Trial being by all the Pane 
if there was a Majority amounting to twelve, the Cauſe was decided þy 
ſuch a Number as were neceſſary; but here, becauſe they brought up 
but twelve, and they were all to be of one Mind, in order to make the 
Verdict, therefore it was neceſſary there ſhould be ſeveral Qualification, 
mentioned in fuch Perſons who are to give in the Verdict in that Cauſe. 
and if any of the Qualifications were wanting in any one, it was a ſufficien 

Co. Lie. 136.þ, Reaſon to reject ſuch Perſon. | | 
157.6. 112.6. The firſt Qualification is, that they ſhould be Liberi & Legales Homines, 


7 Co. 18, in hence it has been always clearly held, that Aliens, Minors or Villein, 


Calvin's Caſe. 
ef thy, cannot be Jurors, 


656. 
Co. Lit. 6. b. Alſo Infamy is a good Cauſe of Challenge to a Juror; as that he; 
155. b. 158 a. outlawed, or that he hath been adjudged to any Corporal Puniſhment 


* N LIE. 1 wy | ä þ 8 — A 1 


Cro. Car. 134. 


2 Bull. 158 whereby he becomes infamous, or that he hath been convicted of Treaſon 
4 * ; * or Felony, or Perjury or Conſpiracy, or of Forgery on 5 Eli. or attaint. 
949- ed in an Attaint for giving a falſe Verdict; and it hath been holden, 


4 Lev. 4.4 that ſuch Exceptions are not ſolved by a Pardon; and it was anciently 
aym. 3 Os 


1 Hal. Hip. holden, that Excommunication was alto a good Challenge, yet it ſeem; | 
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P. C. 303. that none of the above cited Challenges are principal ones, but only » || 
2 Hawk. P. C. the Favour, unleſs the Record of the Outlawry, Judgment or Convic. | 
417-8. tion be produced, if it be a Record of another Court, or the Term, G. 


be ſhewn, if it be a Record of the ſame Court. 


Raym. 41 7. The Venire facias was Probos && Legales Homines; and it was objeQd, | 
Attorn. ver. that it ought to have been (a) Liberos & Legales Homines, there being | 


1 Blod & 4 Difference between Probus, Liber & Legalis; for that Legalis is he who 
1 Keb. 563. is not outlawed, and againſt whom no Exception can be taken in thi 
2 3 Behalf; that Probus is not taken Notice of in Law; and Liber Homo is not 
(a) Libros for 


1 only one that hath Freehold Land, but that hath Freedom of Mind, at! 
Werke -u ſtands indifferent, no more inclining to the one than to the other; bu 
mended after it was adjudged that Probos & Liberos are of one Senſe, and that the 


Verdict. Cro. Statute of //eſtminſter 2. which gives the Venire, does not tie the Writto 
Elis. 618. the very Words. | | 


3- Wyere the Mant of a Freehold, oz competent Eſtate, i 
a good Cauſe of Challenge. 


Raym. 485. It ſeems to be admitted by the Statute of 21 E. 1. de his qui Ponmi 
1 Vent, 366. ſunt in Aſſiſis, and alſo by the Regiſter, that at Common Law there vs 
no Neceſſity that Jurors ſhould have any Freehold as to Inqueſts before 

Juſtices in Eyre, or in Cities or Burghs; for it ſeems, that in Corp® 

Xeilw. 46 rations the Freedom, and not the Freehold, made them Liberos Homints. 
Cro. Ela 413. Alſo it ſeems agreed, that the Common Law doth not require that? 
2 Hawk. P. C. Juror ſhould in any Caſe have a Freehold of any certain Value; and 
415- upon this Ground it hath been adjudged, that a Freehold worth but 205 
Nr 4 or 5 5. or even 19. is ſtill a ſufficient Qualification for a Juror in ſuch Caſs 
as are not within the Statutes, which require a Freehold of a greater Value 
2 Hawk E 5 \lſo by ſome Opinions it is holden, that the Common Law did not 
> WS ings require that a Juror ſhould in any Caſe have a Freehold ; but this is 0% 
ther: cited. Only contrary to what ſeems implied by the Books, which in ſaying tia 
State Trials, the Common Law did not require a Freehold of any certain Valu% 
. a ho plainly ſuppoſe that it required ſome Freehold, but hath been alſo xd 
Cale. fol. 245. trad cted by many expreſs Authorities; agreeably to which it ſeems" 


27 Laer be ſettled at this Day, that the Want of a Freehold is a good Challers, 
Cale. I | 
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of a Juror in all Caſes not otherwiſe provided for by Statute, and con- 
ſequently in a Trial for High Treaſon in London as well as in any other 
inty. 
9 ſeems agreed, that wherever the Letter of the Common or 
Statute Law require that a Juror ſhould have a Freehold, the Meaning 
is fully ſatisfied by his having the Uſe of a Freehold, and that it is not 
material whether he have it in his own or his Wife's Right, or whether 
it be abſolute or upon Condition, or an Eſtate of Inheritance, or onl 
for Term of one's own or another's Life, ſo that it he in the ſame County 
wherein the Suit is brought, and actually continue in the Juror till the 
Time when he is ſworn. 
But this Matter, as to the Freehold and Value of Jurors, has been re- 
ulated and ſettled by divers Statutes; to which Purpoſe, by the Statutes 
of Heftm. 2. cap. 38. and 21 E. 1. de his qui Ponendi ſunt in Aſſiſis, it is 
enacted, That none ſhall be (a) put in Aſſiſes or Juries, except in 


Cities, Burghs, or Trading Towns, who have not Tenements to the 
yearly Value of 4o s. 


that a Juror can neither be challenged by the Parties for being returned contrary ro th 
alledge fach Matter himſelf for his Diſcharge, but muft rake his Remedy by Action againſt the 


Sheriff, or by Writ of Privilege, for his Diſcharge 2 Inft. 448. 


By the 2 11. 5. cap. 3. it is enacted, © That no Perſon ſhall be admitted 
to paſs in any Inqueſt upon Trial of the Death of a Man, nor in any 


the Debt or the Damage declared amount to forty Marks, if the ſame 
Perſon have not Lands or Tenements of the yearly Value of 405. 


above all Charges of the ſame, ſo that it be challenged by the 
Party, c. | 


1 cz EAR 


It hath been (5) held, that this Statute extends as well to collateral (Þ) Keileo.g2. 
Iſſues as to the general one, but (e) that it doth not extend to an In- ap Eliz- 


dictment or Information for a Crime not Capital. 
It has been held, that a Feoffee to the Uſe of another, or one who 


has only a dry Remainder, are not qualified to be Jurors within the © 


Meaning of thoſe Statutes, becauſe whatſoever the Value of the Lands 
may be, they have no Income from them. 8 

By the 23 H. 8. cap. 13. Every Natural-born Subject, who doth en- 
joy and uſe the Liberties and Privileges of any City, Borough or Town 
© Corporate, where he dwells and makes his Abode, being worth in 
© moveable Goods and Subſtance to the clear Value of 45 7. ſhall be ad- 
© mitted in Trial of Felonies in every Seſſions and Gaol-Delivery to be 
© holden in and for the Liberty of ſuch City, Oc. albeit he hive no 
« Freehold ; but this Act ſhall not extend to any Knight or Eſquire in 
© ſuch City, Ec. ; 

Special Proviſion is made by 11 H. 7. cap. 21. and 4 M. 8. cap. 3. for 


2 in London in Real and Perſonal Actions above the Value of forty 
arks. Y | 


dave 40 5, Freebold, and 11. 6:4. 
was extended to 41. 


By the 4 & 5 e Al. cap. 24. it is enacted, That all Jurors {other 
than Strangers upon Trials per Med:etaten Linguæ) who are to be re— 
* turned for Trials of Iſſues joined in any of the Courts of King's Bench, 
Common Pleas or Exchequer, or before Juſtices of Aſſiſe or Ny, Privs, 
* Oyer and Terminer, Gaol-Delivery, or General Quarter-Seſſions of 


© the Peace in any County of this Realm of Eugland, ſhall every of 
: them have in their own Name, or in Truſt fur them, within the {ame 
| County, ten Pounds by the Year, at leaſt, above Repriſes, of Free- 

hold or Copyhold Lands or Tenements, or of Lands or Tenements 


© of 


y Plex. $5.84. . 


(a) In the b 
Conſtruction : 1 
hereof it has 46 
been held, 


eſe Ads, ror 


Inqueſt betwixt Party or Party, in Plea Real or Plea Perſonal, whereof 


cap. 4. a Ju- 
ror in the 
Torn was to 


$ 4. Copyhold. — By the 27 Eliz. cap. 6. the 40s. by 2 H. 5 cap. 3. 


Keilw. 46. 
* 92. * 5 
yer 9, þ 20. 
Co. Lit. 1 56. b. 
157. 4. 272. 


2 Kol. Abr. 
648. 
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2 Rol. Abr. 


47. 
Keilw. 92. 


3 Mod. 149. 


By the 1 R. 3. 
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Juries. 


(a) Bur by 
the Common 
Law a Frec- 
hold in An- 
cient Do- 
meſne was 
norſufhcient. 
Co. Lit. 156 5. 


1 Vent. 366. 
Skin. 91. 


{b) Stat. Tvi. 
Vol. 6. fol. 58. 
Franchia's 


Trial, 


Te © & wo A oY TE TY Tl. 
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© of (a) Ancient Demeſne, or in Rents, or in all or any of the aid 
© Lands, 'Tenements or Rents in Pee-ſ1nple, Fee-tail, or for the Life 
© of themfelves, or ſome other Perion ; and that in every County in 
ales, every ſuch Juror ſhall have in the ſame County ſix Pound, 
© by the Year, at leaſt, in Manner aforeſaid, above Repriſes. 


Provided that it ſhall be lawful to return any Perſon on a Tiles in 
England who ſhall have 5 /. by the Year, or in Zales who ſhall have 3 
by the Year, in Manner aforeſaid, 

In this Statute, as alſo in the Statutes 27 Fliz. cap. 6. and 16 E 1» C 
2. cap. 3. ſect. 2. there is a Saving to all Cities, Boroughs and Towns 
Corporate, of their Ancient Uſages; from whence it hath been ſettled, 
that Trials in thoſe Places continue as before, or as preſcribed by the 
23 H. 8. cap. 13. which requires Jurors to be worth 40 J. in Goods, &. 
leſt there ſhould be a Failure of Juſtice, it being generally impraRicable 
to get a ſufficient Number of ſuch Freeholders as the Statutes require in 
Towns; but it hath been agreed, that for Trials in London for (b) High 
Treaſon, every Juror ought to have ſuch Freehold or Copyhold as is re- 


quired by 4 U 5 M. & M. 


By the 3 Geo. 2. cap. 25. ſect. 18. it is enacted, That any Perſon cr 
Perſons having an Eſtate in Poſſeſſion in Land, in their own Right, of 
the yearly Value of 201. or upwards, over and above the reſerved Rent 
payable thereout, ſuch Lands being held by Leaſe or Leaſes for the 
abſolute Term of 50 Years, or more, or for 99 Years, or any other 
Term, determinable on one or more Life or Lives; the Names of every 
ſuch Perſon or Perſons ſhall and may, and are hereby directed and re- 
uired to be inſerted in the reſpective Liſts, in order to their being in- 
{:rred in the Freeholders Book ; and the Perſons appointed to make ſuch 
Liſts, are hereby directed to inſert them accordingly ; and ſuch Leaſe- 
holder, or Leaſeholders, ſhall and may be ſummoned or impanelled to 
ſerve on Juries, in like Manner as Freeholders may be ſummoned and 
impanelled, by Virtue of this or any other Act or Acts of Parliament for 
that Purpoſe, and be ſubject to the like Penalties for Non-appearance; 
any Law, Ec. 
And Se. 19. it is further enacted, © That the Sheriffs of the City of 
London for the Time being, ſhall not impanel or return any Perſon or 
Perſons to try any Iſſue joined in any of his Majeſty's Courts of King's 
Bench, Common Pleas and Exchequer, or to be or ſerve on any Jury 
at the Seſſions of Oyer and Terminer, Gaol-Delivery, or Seſſions of the 
Peace, to be had or held for the ſaid City of London, who ſhall not be a 
Houſholder within the ſaid City, and have Lands, Tenements, or Per- 
ſonal Eſtate, to the Value of 100 J. and the ſame Matter and Cauſe 
alledged by way of Challenge, and ſo found, ſhall be taken and ad- 
mitted as a principal Challenge; and the Perſon or Perſons ſo chal- 
lenged ſhall and may be examined, on Oath, of the Truth of the ſaid 
Matter. 
And Sed. 20. it is further enacted, That the Sheriffs, or other Off- 
cers, to whom the Returning of Juries doth or ſhall belong, for any 
County, City, or Place reſpectively, ſhall not impanel or return any 
Perſon or Perſons to ſerve on any Jury, for the Trial of any Capital 
Offence, who at the Time of ſuch Return would not be qualified in 
ſuch reſpective County, City, or Place, to ſerve as Jurors in Civil 
' Cauſes for that Purpoſe ; and the ſame Matter and Cauſe, alledged by 
way of Challenge, and ſo found, ſhall be admitted and taken as a prin- 
cipal Challenge; and the Perſon or Perſons ſo challenged ſhall and may 
© be examined, on Oath, of the Truth of the ſaid Matter. 
By the 4 Geor. 2. cap. J. reciting, © That whereas by the very frequent 


£ Occaſions there are for Juries in the County of Middleſex, and * ar 
I « {im 
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Writing, as well as the Publication o 
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ſmall Number of Freeholders that are in the ſaid County the Sheriffs of 
the ſaid County may be under Difficulties in procuring Juries ; for Re- 
medy whereof it is Enacted, * That all Leaſeholders upon Leaſes, where 
© the improved Rents or Value ſhall amount to fifty Pounds or upwards 
© per Annum, over and above all Ground-Rents, or other Reſervations, 
© payable by Virtue of the ſaid Leaſes, ſhall be liable and obliged to ſerve 
© upon Juries, when they ſhall be legally ſummoned for that Purpoſe ; 
© any Thing in this or any former Act to the contrary, c. 


4, Where the Jury's not being convened from a right 
Place is a good Cauſe of Challenge. 


The Jury is regularly to come from that County in which the Matter Vide 2 Haut 

is alledged to ariſe, and antiently from the Vicinity or very Hundred, P. C. 182-3. 

arſuant to that Maxim, Vicini Vicinorum Fucta pra ſumuntur ſcire, Per- Tit. 44. 
ſon⸗ living in the Neighbourhood being eſteemed the moſt proper Judges , Local an 
of the Facts done within its Limits, as being moſt likely to be proved by Tranſitorv, 
Witneſſes, and charged upon Perſons with whoſe Integrity and Reputa- 5 Mod. 405. 
tion they are beſt acquainred. 

Bur it a Declaration contain Matters lying in two Counties that join, 2 Rol. Ale. 
the Jury may come out of both Counties, becauſe the Sheriffs may be 601, 603. 
ſuppoſed to meet on the Bounds of each County, and impanel the Pares 
there ; but if the Counties cannot join, and conſequently the Sheriffs 
cannot meet each other in order to impanel, as if the Ifſue were, whether 
a Road from London to York, and from York to London, &c. this may be 
tried in either County. | 

So it is ſaid, that if a Man forge a Deed in one County, and publiſh 5 Md 223. 
it in another, the Trial ſhall be by e of both Counties; for that the 

that Writing, is material. 

A Party Jury of the Counties of Bedford and Hereford came to the Bar, Heb. 330. 
and firſt was ſworn one of one County, and another of the other County, 2 Brownl.272. 
and ſo on in Order, till one of the County of Bedford was challenged, and 
then the Court proceeded to the next of that County till one was ſworn, 
and fo of the other County, until ſix of each County were ſworn ; for if 
there ſhould be fix ſworn of one County firſt, and fix of the other after- 
wards, it were diſorderly and (a) erroneous. (a) 1 the 

| ue be to - 


be tried by two Counties, and one full Inqueſt appear of one County, but the Inqueſt remain for De- 


tault of Jurors of the other County, a Tales ſhall be awarded to the County where the Default is, 
not to the her. Trials per Pais 69. | 


If the Jury did not come from the Hundred, it was a good Cauſe of Ce. Lit. 157.4. 
Challenge to the Array, and it ſeems that originally they were (Z) all Hg. 225: 


obliged to be of the Hundred; this was changed by Statute, and they ——— 


were ſettled firſt at (c) fix, afterwards at (4) two, from the Difficulty of di&ments of 
getting Hundredors, and the Partiality they found amongſt them, N eigh- Treaſon or 
bours having generally a particular Attachment to one Party more than ©*<!99ies, the 
rhe other. | pleading 


| ot guilr 
there ought ar Common Law to be four Hundredors returned, the Statutes requiring ſix, and A 


Hundredors, net extending to Treaſon or Felony. — But my Lord Hale ſays, that he neve 

, , rk 
Challenge for Defaulr of Hundredors upon à Trial of an Indictment for N or ebe 2 Hal. 
Hift. P. C. 212. (c) By 35 H. 8. cap. 6. (d) By 27 Eliz cap. 6. 


And as the Jury was to come from the Hundred, it was neceſſary to For this vide 
lay the Texre from ſome known Flace where the Fact is ſuppoſed to be 2 Hawk. P. C. 
done ; as in a Vill, Caſtle, Manor, Foreſt; becauſe if it was not a * 
known Place, there could be no proper Direction to the Sheriff who were 


the Pares that were to try the Fact there: Ir has been held, that a Street 
Vol. III. 3 U 


or 


a 
© 
15 

13 

1 


— 
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or Lane is no proper Place for a Venue, becauſe it is not ſuppoſed to be 
ſufficiently known to the Sheriff in what Hundred it is; but a.Street in a 


Pariſh is a proper Venue, becauſe it is ſufficiently known in what Hundeẽ cn 


the Pariſh is. _ 
Co.Lit.157.4 If the Lord of the Hundred be a Party, then it is ſufficient they ſhould 
come from the next Hundred. 


2 Rol. Abr. So if an Action be brought on the Statute of Minton, there, from the 3 
596. apparent Partiality, the Jury muſt come from the next Hundred whers 


the Robbery was committed ; for the proper Pares for the Trial of ey 


(a) It is faid, Fact are the neareſt (a) impartial Men to the Place where the Fact wz; 
that no Inha- done. ; | 


birant of a 


County ought to be a Juror for. the Trial of an Iſſue, whether the County be bound to repair a Bridge 3s 


or not. 6 Mod. 307. 


Co.Lit. 158.4. He that takes ſuch a Challenge muſt ſhew in what Hundred the Viſn 


Dyer 23 1. l 3. lies, and he muſt take it before ſo many are ſworn as will ſerve for the 
Hundred, and he that is challenged for the Hundred ſhall not be dran 


abſolutely, but ſhall remain propter Hundredum. 


Co. Lit. 157. a. If a Perſon dwell in the Hundred, whether he have any Freehold there 
or not, or if he had a Freehold there when he was returned, and fell it © 
before he appear, he is a good Hundredor ; but if he ſell as his Freehold, 4 


he may be challenged abſolutely. 


C. Lit. 157. If divers Hundreds are in a Leet, or if the Cauſe of Action aroſe in ; 


divers Hundreds, the Hundredors may come from any of rhem. 


And now by the 4 & 5 Anne, cap. 16. no Hundredors are required, Þ 
except in Proſecutions criminal, and on penal Statutes, becauſe in other © 


Caſes the Venire ſhall be de Corpore Comitatus. 


5. Where Partiality in the Juroꝛ is a good Cauſe of Chal 
lenge ; and therein where it ſhall be taid a pzincipai 
Cauſe of Challenge, oz to the Favour. 


Co. Lit.158. a, Jurors ought to be omni Exceptione Majores, and by the Words of the 
Writ ſuch per quos Rei Veritas melius ſciri poterit, & qui nec the Plaintiff, 
nec the Defendant, aligua Afinitate attingunt ; which Words contain all 
Cauſes of Objection from Impartiality or Incapacity, Conſanguinity and 
Affinity ; therefore if the Juror be under the Power of either Party, as it 
Counſel, Servant of the Robes, or 'Tenant, they are expreſly within the 
Intent of the Writ ; ſo if he has declared his Opinion touching tbe 
Matter, or has been choſen Arbitrator by one Side, or is a Pariſhione! 
of the Pariſh whereof the other Party is Parſon, and the Right of the 
Church comes in Queſtion, or has done any Act by which it appears that 
he cannot be impartial, as if he has eat or drank at the Expence of eithe! 


Party, or taken Money to give his Verdict, theſe are principal Cauſes of 


Challenge. | 

Co. Lit. 158.2. But tho' a Juror is not under the Diſtreſs of either Side, or has not 
given apparent Marks of Partiality, yet there may be ſufficient Reaſon 
to ſuſpect he may be more favourable to one Side than the other; and thi 
is a Challenge to the Favour; as if the Juror's Son has married the 


Plaintiff's Daughter; becauſe this is not contained within the Words of 


the Writ, and therefore no principal Cauſe of Challenge, but only te 

the Fayour, becauſe ſuch Juror is not within the Power of the Part); 

: and in theſe Inducements to Suſpicion of Favour the Queſtion is, wheth* 

| the Juryman is indifferent as he ſtands unſworn ; for a Juryman ougbt 
to be perfectly impartial to either Side; for otherwiſe his Affection wil 

give Weight to the Evidence of one Party, and an honeſt but weak Man 

may be ſo much biaſſed, as to think he goes by his Evidence, when his 

4 | Affection 
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Affections add Weight to the Evidence; now ſince the Writ expects thoſe 
by whom the Truth may be beſt known, it excludes all thoſe who are 
3 apparently partial without any Trial, becauſe they are not under the 
= Qualifications in the Writ, fince the Truth cannot be known by them ; 
| bat where the Partiality is not apparent, but only ſuſpicious, then the 
aror is to be tried whether favourable or not, that is, whether he comes a 
© within the Deſcription of the Writ; and if the Triers think he does, then 
| he is to be ſer aſide. | : 
If an Action be brought (a) by a Corporation, and the Juror be of Kin ce. Lit 157.6. 


® to any Member, it is a principal Challenge. N 
allowed where the Iſſue concerns a City or Corporation, and they are to make the Panel, or where 
any of their Body be to go on the Jury, or any of Kin unto them, tho" the Body Corporate be nor 
directly Party to the Suit. Hob. 87. 1 Sand. 344. — So where a Dean and Chapter bringing an Aſſi ſe, 
a Juror was challenged becauſe he was Brother to one of the Prebendaries. Hob. $7. 


If a Juror be challenged for being of Kin to one Party, it is no Coun- Co. Lit. 157. 
ter-Plea that he is of Kin alſo to the other; for the Venire commands the 
Sheriff to return thoſe who are of Kin to neither. 

An Arbitrator choſen by both Parties, whether he have treated of the Co. Lie. 158. 
Matter or not, . or choſen by one Party, if he has never treated 2 in 
or a Commiſſioner choſen by one Party for Examination of Witneſſes, 
and appointed under the Great Seal, cannot be challenged principally; 
but for ſuch Cauſe one may be challenged for Favour. 

If a Juror be Couſin to him in Reverſion, it is only a Challenge to Co. Lit. 158. 
the Favour, becauſe he in Reverſion is not Party to the Record; but it | 
= would be a principal Challenge if he be Party by Voucher, Aid, or 
* Receipt. | | | | 
* It is a principal Cauſe of Challenge, that the Juror is a Witneſs named 60. Liz. 157. 
in the Deed, or hath formerly given a Verdict on the ſame Cauſe, whe- Cro. Eliz. 33. 
ther between the ſame Parties, or others ; but this is only a Challenge ro ph. 13. 
the Favour if the Record be of another Court, and not ſhewn forth ; but 
if it be of the ſame Court, it is ſufficient to ſhew the Day and the Term. 

By the 25 E. 3. cap. 3. it is Enacted, That no Indictor ſhall be put on 1 $14. 144. 
© Inqueſts upon Deliverance of the Indictees of Felony or Treſpaſs, if he 2 Hawk. P. C 
de challenged for the ſame Cauſe by him who is ſo indicted ; and this 418. 

EY hath been adjudged a good Exception not only on the Trial of the ſame 
® Indictment, but alſo on the Trial of another Indictment or Action, 
= wherein the Matter found in ſuch former Indictment is either directly in 
Iſſue, or happens to be material. | | 085 
It is a good Cauſe of Challenge, that a Juror hath a Claim to the For- 2 Hawk. P. C. 
feiture to be cauſed by the Conviction, or that he hath declared his Opi- 418. 
nion beforehand ; yet this hath been adjudged to be no Cauſe of Chal- 
lenge where it has appeared to proceed not from any Ill Will, but from a 
Knowledge of the Cauſe. | | | 
But it is no good Cauſe of Challenge, that the Juror has found others 2 Hawk. P. C. 
guilty on the ſame Indictment; for the Indictment in Judgment of Law 418. 
= is ſeveral againſt each Defendant, and every one muſt be convicted by 
particular Evidence againſt himſelf. 

. It hath been ruled to be a good Challenge on the Part of the King, 2 Hawk. P. C. 

that the 2 hath given his Dogs the Names of the King's Witneſſes. 418. 
Ibo the King may take either a principal Challenge, or to the Favour, + Hawk. P.C. 

yet it is ſaid that the Subject cannot take a Challenge to the Favour 418. 

againſt the King, becauſe every one is bound by his Allegiance to favour 

the King: It is ſaid to be a principal Challenge againſt the King, that the 

Jury is of his Livery, or his immediate "Tenant. 

In an Information of Forgery the Defendant challenged one of the 1 Vent 30g. 

Jury, for that the Proſecutor had been lately entertained at his Houſe ; Which ſeems 

and this was admitted to the Favour, tho' againſt the King, Eliz oe | 
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260 Juries. 
Allen 29. A Juror was challenged becauſe he was Tenant of a Manor to which 


there was a Court-Leet, of which the Plaintiff was Steward ; and it wa; 
held that this was no principal Challenge, but only to the Favour, 

1 Salk. 132. Upon a Trial at Bar the Queſtion was, whether the Fair called Waybil 
Fair ſhould be kept at Hayhil, or at Anderry, and one of the Jury wy, 
challenged becauſe he lived at VMaybill; and the Objection was, that the 
Fair occaſioned Manure to improve the Ground; on the other Side it 
was conſidered, that the Fair occaſioned 'Trampling of the Graſs; and this 
being a Challenge to the Favour, two of the Jurors were ſworn to he 
Triers; and their Oath was, Jou ſhall well and truly try whether A. (tle 

uryman challenged, ) ſtand indifferent between the Parties to this Iſſie. 

Dyer 45. a. Either Party labouring a Juror to appear, 'is no Cauſe of Challenge at 

pl. 27. all, but a lawful Act. 


6, Where the Begre and Quality of the Juroꝛ is a gd 
Cauſe of Challenge; and herein who are exempt from 
ſerving on Juries. | 


ide Tit. It ſeems to be agreed, that all Perſons, whoſe Attendance is required 


Privilege. in the ſuperior Courts of Juſtice, ſuch as Serjeants at Law, Counſcllors, © 


Attornies, and other Officers of the Courts, are ſo far privileged as not 

to be ſummoned on Juries ; alſo Peers of the Realm are excluded, as 
(a) Dyer 314. not coming within the Qualifications mentioned in the Writ, viz. At 
Moor 167. faciendum quand Furat” Patrie ; for they are not Pares Patric, but Pare; 
(b) 2 Rel. Abr. of an higher Rank; and therefore it is clearly (a) agreed, that if a Peer 
646. be returned on a Jurys and bring a Writ of Frivilege, he ſhall be diſ- 
Co, Lit. 157+ charged; alſo it {ſeems to be the (I) better Opinion, that even without 


5 Go 4 ſuch a Writ he may challenge himſelf, or be challenged by either Party. 


1 Fones 153. | 

Paſch. 17 But Members of the Houſe of Commons ſeem not to have any Pri- 
Car. 2. Sir lege to be exempt from ſerving on Juries; yet in the Caſe of Sir Edward 
Edw. Bain- Bainton, who being returned on a Jury in B. R. the Court would not 
fon s Cale. force him to be ſworn againſt his Will, he being a Parliament-Man, and 

the Parliament then ſitting. 

4 Inft. 269. Tenants in Antient Demeſne are not to be impanelled to appear at 
— And it is Weſtminſter, or elſewhere in any other Court, upon any Inqueſt or Trial 


ſaid, that of any Cauſe. 

they may | | | 

have a Writ De non ponendis in Aſſiſis & Furatis againſt the Sheriff, or any one who hath Return of 
Writs ; and if notwithſtanding ſuch Writ the Sheriff will return them, they may have an Attach: 
ment. 1 Co. 105. — A Juror ſurmiſed at the Bar, that he was a Tenant in Antient Demeſne, and had 
his Charter in his Hand, and prayed to be exempted from the Jury, and diſcharged ; but the Cour' 
did not regatd ir, bur cauſed him to be ſworn ; and it was held, that his proper Remedy was againſt 
the Sheriff, and that if he had made Default and loft Iſſues, he might fhew his Charter in the Ex 
chequer upon the Amercement eſtreated, and there he ſhould be diſcharged. 1 Leon. 207. — By tte 
Common Law a Freehold in Antient Demeſne was not & ſufficient Qualification for a Juror. 9 H J.. 
pl. 2. Bro. Challenge 157. Co. Lit. 156. b. But it is made ſo by 4 & 5W.3. 


1 Sid. 12), Jt ſeems agreed, that the King by his Grant or Charter may exempt 


* 113 one, two, or more from ſerving on Juries; but he cannot exempt 2 
Hard. 389, whole County or Hundred, becauſe in ſuch Caſe there would be 3 
Er. Failure of Juſtice ; alſo it ſeems that ſuch Exemption does not extend to 


Jurors returned into the King's Bench, unleſs there be expreſs Words 
including that Court; alſo by the better Opinion, the Sheriff cannot 
return ſuch Privilege of Exemption, but each particular Juror muſt come 
in and demand it. 
2 Inſt. 446. By the Statute of Heſtmiuſter 2. cap. 38. it is expreſly provided, That 
J. N. BS neither Old Men above the Age of ſeventy Years, nor Perſons perpetual 
ſick, nor thoſe who are infirm at the Time of their Summons, nor tho!t 
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in the County, ſhall be put in Juries, or in the leſſer 
„e e e of cd it hath been held, that tho' ſuch 
Perſons may ſue out a Writ of Privilege for- their Diſcharge, grounded 
on this Statute, yet if they be actually returned, and appear, they can 
neither be challenged by the Party, nor excuſe themſelves from not 
ſerving, if there be not a ſufficient Number without them. 
Clerks or Perſons in (a) Holy Orders, Coroners, Miniſters of the Fo- pay. Sher. 
reſt, Officers of the Army, and other Officers and Miniſters belonging to 121. 


1 Trials per 
the King, are exempt from ſerving on Juries. Tay pa 


1) Where before the Return the Party became a Miniſter of the Church, and at the Day of the 
9 appeared, and prayed to be diſcharged, according to the Privile e of thoſe of the Miniſtry ; 
but the Court would not allow of his Prayer, becauſe that at the Time of the Panel made he was a 
Layman, 4 Leon. 190. | Beecher > Cale. | 


By the 6 //. 3. cap. 4. * Every Perſon uſing and exerciſing the Art of 
an Apothecary in the City of London, or within ſeven Miles thereof, 
being free of the Society of Apothecaries in the faid City, and who 
ſhall have been duly examined and approved, Egc. for ſo long Time as 
he ſhall exerciſe the ſaid Myſtery, and no longer, ſhall be exempted 
from ſerving on any Jury or Inqueſt ; and other Perſons exerciſing the 
ſaid Art of an Apothecary in any other Parts of this Kingdom, who. 
have ſerved as Apprentices ſeven Years, according to the Statute 5 Ellz. 
ſhall likewiſe be exempred from ſerving on Juries for ſo long Time as 
they ſhall uſe and exerciſe the ſaid Art, unleſs ſuch Perſon voluntarily 
conſent to ſerve.” 
By the 7 & $8 /. 3. cap. 21. all regiſtered Seamen are exempted from 
ſerving on Juries. | 

By the 7 & 8 = 3. cap. 34. it is Enacted, that no Quaker, or reputed 
Quaker, ſhall ſerve on Jurics. 
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7. Whcre from the Quality of either Party it is a good 
Cauſe of Challenge, that a Knight is not returned. 


Here we muſt obſerve, that if a Peer be impleaded by a Commoner, 


yet ſuch Caſe ſhall not be tried by Peers, but by a Jury of the Country (b) In which 


3 Caſe a Peer 


for tho' the Peers are the proper Pares to a Lord of Parliament in cannot chal- 


(5) Capital Matters, where the Life and Nobility of a Peer is concerned, lenge any of 


= yetin Matter of Property the Trial of Facts is not by them, but by the Þ'* Peers, 


Inhabitants of thoſe Counties where the Facts ariſe, ſince ſuch Peers 3838 


living thro' the whole Kingdom, could not be generally cogniſant of ſit upon bim, 


Facts ariſing in ſeveral Counties, as the Inhabitants themſelves where who are his 


they are done; but this Want of having Noblemen for their Jury was Fraber 


= compenſated as much as poſſible, by returning Perſons of the beſt Qua- 
2 lity. 


Judges. 
Moor 621. 

| Co Lit. 156. 
And therefore if a Peer of the Realm or Lord of Parliament be De- Co. Lit. 156. 4. 


A mandant or Plaintiff, Tenant or Defendant, there muſt be a Knight 6 Co. 53. 
& returned of his Jury, be he Lord (c) Spiritual or Temporal, or elſe the dy x * 
Array may be quaſhed; but (4) if he be returned, altho' he appear not, inge +. 


dicted for 


4 yet the Jury may be taken of the Reſidue; and if others be Joined with a Treſpaſs, 


& the Lord of Parliament, yer if there be no Knight returned, the Array a Knight 
& ſhall be quaſhed againſt all. | 


ought to be 
returned. 


een. 5. (d) That if a Knight be but returned on a Jury when a Nobleman is concerned, it is not 
= ”atcrial whether he appear and give his Verdi& or no. 1 Mod. 226. 


But tho” a Peer may be concerned in the Event of a Cauſe, as if he Skin. 229. 


: have the Reverſion upon an Eſtate for Life, and an Action is brought 
TE 7g4init the Tenant for Life, yet it is no Cauſe of Challenge if a Knight 


be not returned. 
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1 Rol. Abr. 3. Upon an Iſſue between a Peer of the Realm and another, if the Vi 
II — Facias be quod ſummoneat 12 Liberos & Legales Homines, and does not ſay 


ter and tam Milites quam alios, as the Regiſter is, (a) tho* the Peer of the Realm 


rade. may aſſign it for Error, yet the other cannot, becauſe it does not concern 
(a) Vet this him. ö | 
being the 


Error of the Court, it is ſaid it may be aſſigned by either. 2 Sand. 258. — And it is ſaid, that the : 


other Party may take Advantage of a Knight's not being returned, as well as the Peer. 2 Shoe. 43; 


1 Med. 226. Tf there be no other Knights in the County, a Serjeant at Law that i 


Counteſs of a Knight may be returned, and his Privilege ſhall not excuſe him. 


Northumberland's Caſc. 


Skin. 229: A Challenge to the Array quia nullo Milite in eodem Panello exiſtent 
8 returnat”, is not good; but it muſt be averred, that ſuch a one and ſuch 
3 423-3. - one returned upon the Panel are not Knights, and then it may he 


ried, 
Mich.9 Georg. It hath been ſettled, that the Leſſor of the Plaintiff being a Noble. 
10 N man, it was no Cauſe of Challenge to the Array, that a Knight vs 
of Grinfton not returned, tho' there be an Averment that the Ejectment is brought 


and Gardner; to try the Peer's Title; becauſe the Leſſor does not appear as a Pany 
& 2 to the Record. 


of Cha 


lenges to the Array. 


pug me cg Alſo in an Attaint there ought to be a Knight returned of the Jury, 
Daif, 686. and in a Writ of Right four Knights were to be returned, 


Fenk. 11, 89. 


8. Ok Trials per Medictatem Linguæ, where an Alien is 
Party. 


By the 28 E. 3. cap. 13. ſect. 2. it is Enacted, © That in all manner 
© of Inqueſts and Proofs which be to be taken or made againſt Aliens 
© and Denizens, be they Merchants or others, as well before the Mayor 
© of the Staple as before any other Juſtices or Miniſters, altho' the King 
© be Party, the one Half of the Inqueſt or Proof ſhall be Denizens, and 
the other Half Aliens, if ſo many Aliens and Foreigners be in tht 
© Town or Place where ſuch Inqueſt or Proof is to be taken, that be no: 
Parties, nor with the Parties in Contracts, Pleas, or other Quarrelz 

vhereof ſuch Inqueſts or Proofs ought to be taken; and if there be no: 
© ſo many Aliens, then ſhall be put in ſuch Inqueſts or Proofs as many 
© Aliens as ſhall be found in the ſame Towns or Places, which be not 
© thereto Parties, nor with the Parties as aforeſaid, and the Remnant 


© of Denizens which be good Men, and not ſuſpicious to the one Part) 
© nor to the other.” 


2 Hawk. P. C. In the Conſtruction of this Statute it hath been agreed, that the S. 


6 and tnutes which require that the Jurors ſhall have Tenements to a certain 
therefore it Value, do not (Y) extend to Aliens returned by Virtue of this Statute, 


hath been but only to Denizens, who are to have Lands or Tenements to the ſame 


adjudged, Value as in other Caſes. 
uorum qui- | 


bet babeat quatuor Libratas terre, c ſhall be applied to the Engliſh only. Cro. Elix. 272, 841. 


2 Hawk P.C. Alſo it is ſettled, that thoſe on the Grand Jury, or who find an Ir. 
419. dictment againſt an Alien, need not be Aliens. 


2 Hawk.P.C, Neither is it neceſſary that the Petit Jury in an Action or Appeal by 
419. an Alien againſt an Alien, ſhould be Half Aliens, and Half Eugliſi; for 
| the Words are, All Ingueſts, &c. between Aliens and Denizens. | 
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Challenges were allowed, the Priſoner 


Juries. 


If an Alien neglect to pray the Benefit of the Statute (a) before the Dyer 28. 5. 
Return of a common Venire, he can neither except to ſuch Veuire, nor 008 
pray a ſubſequent Proceſs de Medietate Linguæ. „ 


a RY, pl. 45. 
2 Rol. Abr. 643. Cro. Eliz. 869. (a) If upon an Indiftment of Felony againſt an Alien he plcad Not 


263 


— tits, 


"" 


pulley, and a common Jury be returned, if he doth not ſurmiſe his being an Alien, before any of the 


ury ſworn, he hath loſt that Advantage; bur if he alledge that he 1s an Alien, he may challenge the 
Array for that Ca uſe, and thereupon a new Precept or Venire ſhall iſſue, or an Award be made of a 


Jury de Medietate Lingue ; but it is more proper for him to ſurmiſe it upon his Plea pleaded, and there- 
upon to pray it. 2 Hal. Hiſt. P. C. 272. 


The Return of a Venire de Medietate Lingua ought to (b) ſhew which Ce. Eli. 8 18. 

of the Jurors are Denizens, and which Aliens, and a full Number of £91 my * 

eing only a 

each muſt appear to be ſworn ; if there be not enow to make up a full Miſreturn, is 
Number of ſix Denizens and fix Aliens, the Juſtices of Niſi Prius helped by 
(c) may, by Conſtruction of the Statutes which give a Tales de Circum- Verdict in 

ſtantibus, award ſuch a Tales for ſo many Denizens and Aliens as ſhall Cates within 


; che Statutes 
be wanting. | of Jeofail. 
Cro. Eliz. 84. (c) 10 Co. 109. Cro Eliz. 305. 


If on a Venire of Half Denizens and Half Aliens the Sheriff return 2 Rol. Abr. 
twelve all Aliens, and among them ſome who in Truth are not ſuch, the 43 
Party ſhall not be concluded by ſuch Return, but may notwithſtanding 
challenge the Array for Want of a ſufficient Number of Aliens. 

Some of the Precedents of Awards of Venire's de Medietate Lingua 2 Hawk. P C. 
mention, that the Aliens to be returned ſhall be of the ſame Country 42. 
whereof the Party alledges himſelf ; but others direct generally, that one 
Half of the Jury ſhall be Aliens, without ſpecifying any particular Coun- 
try; and theſe laſt ſeem moſt agreeable to the Statute, and to be con- 
firmed by the late Practice, and greater Number of Authorities. 

It hath been held, that Denizens ſo made by Letters Patent are Deni- 2 Hawk. P. C. 
zens within the Intent of this Statute ; alſo that before the Union of 42. 
England and Scotland under James I. a Scot was not an Alien within the 
Meaning of this Statute. 

It hath been held, that as to Treaſon this Statute is repealed by 1 2 Hal. Hiſt. 
2 Ph. E Mar. cap. 10. which requires that Trials of Treaſon ſhall be F 12 1 Pe 
according to the Common Law. 3 

By the 2 & 3 Pb. & Mar. and 4 & 5 Eliz. Perſons made Felons, as 
Egyptians, are to be tried by. the Inhabitanrs of the County or Place 
where they ſhall be taken, and not per Medietatem Linguc. 


9. Ok peremptozy Challenges. 


By the Common Law, in all Capital Caſes (in which only peremptory Lamb. 4 


could challenge thirty-five pe- <p 14- 


remptorily ; and this was becauſe the Trial by the Petty Jury came in- 


ſtead of the Ordeal, and the Fetty Jury of twelve being after the Manner 
of the Canonical Purgation, and becauſe the whole Pares were not on | 
his Jury, but only a ſelect Number was choſen by the Criminal himſelf, 
as was uſual among the Canoniſts, therefore they took a middle Way, 
and gave the Defendant Liberty to challenge peremptorily any Number 


under three Juries, four Juries being as many as generally appeared, . to 
make the total Pares of the County. | 


This Kind of Challenge, as has been obſerved, was allowable by the 2 Hal. Hip. 


Common Law in all Capital Caſes, both u Indi | P. C. 268. 
"RY pon Indictments and Appeals, 
and alſo in Miſpriſion of High Treaſon; but it was Enacted by * 75 8 1 P. C. 
eap. 23. [eF. 3. = bat it ſhould not be allowed in any Caſes of High Trea few, wor 413+ 
Miſpriſion of High J reaſon ; which Stature being repealed by 1 Ph. 69 Mar. 


cap. Io. the antient Courſe of the Common Law, as to Trials of Treaſon, 


Ba 
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Ju ries. 5 


2 Hal. Hip. 


267. 


2 Hawk. P. C. 
411. and ſe- 
veral Autho- 
ritics there 
cited. 


2 Fal. Hiſt. 
P. C. 268. 


2 Hal. Hiſt. 
P. C. 296, 


270 


2 Hawk. P. C. 


414. 


— F/al. Hiſt. 
P. C. 265. 


is reſtored, and conſequently ſuch Challenge revived ; but it is. made 3 


Doubt, whether by any Statute it is revived in caſe of Miſpriſion of Trea. 


ſon, the Statute 1 Ph. & Ma. not extending, as it is ſaid, to Miſpriſion 
of High Treaſon. 

It is enacted by 22 H. 8. cap. 14. ſect. 5. made perpetual by 32 #7 g 
cap. That no Perſon arraigned for any Petit Treaſon, Murder or Felony 
be admitted to wy peremptory Challenge above the Number of twenty. 
but it has been held, that 1 & 2 Ph. E Mar. which reſtores the Courſe 9 
the Common Law as to Trials of Treaſon, has revived the old Challenge 
of Thirty-five in Trials of Petit Treaſon; and therefore ir is agreed 
that at this Day, in Caſes of High Treaſon and Petit Treaſon, the 
Priſoner may challenge Thirty-five peremptorily, and twenty in all other 
Capital Offences. | 

This peremptory Challenge ſeems, by the better Opinion, to be only 
allowable when the Priſoner pleads the General Iſſue; therefore by the 
Common Law, if a Man were outlawed of Felony or Treaſon, and 
brought a Writ of Error upon the Outlawry, and affigned ſome Error 
in Fact, whereupon Iſſue was joined, he could not challenge peremprorily, 
the like Law it he had pleaded any foreign Plea in Bar or in Abatement, 
which went not to the Trial of the Felony, but of ſome collateral Matter 
only. | 

There ſeems to be ſome Diverſity of Opinions in caſe of a Priſoner'; 
Challenging peremptorily more than he is allowed by Law; and herein 
my Lord Hale lays down the Law to be, that at Common Law if the 
Priſoner peremptorily challenged above Thirty-five Perſons, and inſiſted 
upon it, and would not leave his Challenge, then in caſe of an Indi. 
ment of High Treaſon it amounted to Nihil dicit, and Judgment of 
Death ſhould be given againſt him ; but in caſe of Petit Treaſon, or Fe. 
lony, the Priſoner anciently was put to Peine fort & dure, as declining the 
Trial the Law appointed; the Conſequence whereof was only the For- 
feiture of his Goods, but it amounted to no Attainder, and conſequen:!y 
no Eſcheat of his Lands; and thus, ſays he, the Practice was until the 
Beginning of the Reign of H. J. but afterwards, by the Advice of al 
the Judges of both Benches, it was reſolved, that the Party ſo peremptc- 
rily challenging above Thirty-five, ſhould have Judgment of Death, and 
that it amounted to an Attainder; for having pleaded to the Felony, 
and put himſelf upon the Country, here could be no ſtanding Mute; 
and therefore the Judges reſolved on this Courſe, as moſt conſonant to 
Law, to be practiſed in all Circuits ; but for all this, adds he, the better 
Opinion of later Times, as well as of former, is, that the Judgment in 
the Caſe of ſuch a peremptory Challenge of above Thirty-five at the 
Common Law, in caſe of Felony, was not an Attainder, but only Pe. 


. nance, to which the Party was awarded without having any Jury in- 


panelled, | 


There ſeems alſo ſome Diverſity of Opinions, as to whar is to be 


done with a Prifoner who, ſince the Statute of 22 H. 8. challenges above 
twenty in Felony ; and herein the better Opinion ſeems to be, that be 
ſhall neither forfeit his Goods, nor have Judgment of Death, nor d 
Peine fort & dure, but ſhall only be over-ruled as to his Challenges, ſo fat 
as they exceed twenty, and put upon his Trial; and herewith agrees 1 
Lord Hale, and that, he ſays, for two Reaſons; 1. Becauſe the Statute 
hath made no Proviſion to attaint the Felon, if he challenge above 1! 
Number of twenty. 2. Becauſe the Words of the Statute of 22 H 
are, That be be not admitted to challenge above the Number of tuen); 0 
that if he challenge above twenty peremptorily, his Challenge ſhall on 
be diſallowed. | 
If twenty Men are indicted for the ſame Offence, tho* by one Indid. 
ment, yet every Priſoner is allowed his peremptory Challenge ; -_ b 
c 


4 


Juries. 1 


3 


1 there be but one Verire fac. awarded to try them, the Perſons challenged 
8 by any one ſhall be withdrawn againſt them all. 

, If A be indicted and plead Not guilty, the Jury appears, he chal- 2 Hal. rp. 
lengeth ſix of the Jury for Cauſe, and the Cauſes found inſufficient, and F. C. 270. 
the fix are ſworn, and the Reſt of the Jury challenged off, whereby the : 
Inqueſt remains pro detettu Furatorum; a Tales granted, and the Jury 
appear, the Priſoner may challenge peremptorily any of the fix that were 
before challenged, for Cauſe allowed and ſworn, for it is poſſible a new 
Cauſe of Challenge may intervene after the former Swearing ; but if a 
Man challenge him for Cauſe, he muſt ſhew a Cauſe happened after the 
former Swearing. _ 

But if the Friſoner, upon the firſt Panel, had challenged, for In- 2 Hal. Hf, 

ſtance, fifteen peremptorily, and then the Jury remains for Default of P. C. 270. 
IE Jurors, and a Diſtringas with a forty Tales is granted, he ſhall challenge 
ESZ peremptorily no more than will fill up his Number, viz. in cafe of Fe- 

lony, at this Day, five more, and in caſe of Treaſon, or Petit Treaſon, 
twenty more, to make up his full Number of rwenty peremptory Chal- 
lenges in the firſt Caſe, and Thirty-five in the laſt. a 


10. Ok Challenges by the King, 


4 The King, or any one on his Behalf, may, on ſufficient Cauſe, chal- Co. L. 156, 

= lenge either the Array, or the Polls, in the ſame Manner as a private 2 _ 431. 
Perſon may; alſo by the Common Law, the King, without aſſigning Þ * 

any Reaſon, but barely alledging quod non ſunt boni pro Rege, might have 1 

challenged peremptorily as many as he thought proper. 

4 But this is remedied by 33 E. 1. commonly called Ordinatio de Inquiſt 

” tionitbnus, which enacteth as follows; © Of Inqueſts to be taken before 

any of the Juſtices, and wherein our Lord the King is Party, how- 

ſoever it be, it is agreed and ordained by the King and all his Counſcl, 

that from henceforth, notwithſtanding it be alledged by them that ſue 

for the King, that the Jurors of thoſe Inqueſts, or ſome of them, be 

nct indifferent for the King, yet ſuch Inqueſts ſhall not remain untaken 

for that Cauſe; but if they that ſue for the King will challenge any of 

thoſe Jurors, they ſhall aſſign of their Challenge a Cauſe certain, and 

© the Truth of the ſame Challenge ſhall be inquired of according to the 

© Cuſtom of the Court. 

In the Conſtruction of this Statute it hath been clearly ſettled, that Mer 595. 
the Words thereof being general, it extends to all Cauſes, as well Cri- © Lit. 159: 
minal as Civil, whereto the King is Party. | 

It hath alſo been agreed, and is now the eſtabliſhed Practice of the ©: £#. 156. 
Courts, that if the King challenge a Juror before the Panel is peruſed, 1 1225 
he needs not ſhew any Cauſe of his Challenge till the whole Panel be Ide its 
gone thro', and it appear that there will not be a full Jury without the 2 Hal. Hip. 
Perſon ſo challenged ; and if the Defendant, in order to oblige the King 27“. 
to ſhew Cauſe preſently, challenge touts paravaile, yet it hath been ad- 
© Judged, that the Defendant ſhall be firſt put to ſhew all his Cauſes of 
Challenge before the King need to ſhew any. 
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. 11. At what Time a Challenge is to be taken. 


c 
- 


it is Jaid down as a Rule, that there can be no Challenge either to the Hob. 235. 
Array, or Polls, before a full Jury appears; and therefore in a Caſe Lars ver. 
where the Plaintiff, after he had prayed a Tales, challenged the Array Langham: 
thereof for Partiality in the Sheriff; tho? it was objected, that this be'ng 
by his own Deſire ; he was afterwards eſtoped to take any Exceptions to 

Vol. III. 3 * ene 


2.66 | - | Juries. 


the Sheriff; yet the Challenge was allowed good, and the Verire direcled 
to the Sheriffs; for if he had not prayed a Tales, there could not he 
been a full Jury, and then there could be no Challenges. 

Cs Lit 158.4. Allo it is laid down as a Rule, that no Juror can be challenged without 

Yelv. 23. Conſent after he hath been ſworn, either in a Criminal or Civil Caſe 

Cro. Car. 291. or either at the Suit of the King or Subject, whether on the ſame Day, 

Hb. 235- or, according to the better Opinion, on a former on the ſame Trial, un. 


8 ug Abr. leſs it be for ſome Cauſe which happened ſince he was ſworn. 


Fenk. 310. 2 Brownl. 25. 2 Hal. Hiſt. P. C. 274. 


Co. Lit. 158.42. He who hath ſeveral Cauſes of Challenge againſt a Juror muſt tak; 


them all at once. | 

Co. Lit. 158. 2. If a Juror be challenged by one Party and found indifferent, the other 
Party may challenge him afterwards. | 

Co.Lit.158.4 In caſe of Treaſon, or Felony, if the Priſoner challenge a Juror for 
Cauſe which is held inſufficient, he may afterwards challenge him pe. 
remptorily. | | 

Co.Lit.158.a. A Challenge for the Hundred muſt be taken before ſo many be ſwom 
as will ſerve for Hundredors, or elſe the Party loſeth the Advantage 
thereof. 


Co. Lit. 158.2. After a Challenge to the Array, the Party may challenge the Poll; 6 
but after a Challenge to the Polls, there can be no Challenge to be 


Array. 


12. How ſuch Challenge is to be tried. 


Cs. Lit. 155, Here we muſt take Notice, that a principal Cauſe of Challenge being | 


157. b. grounded on ſuch a manifeſt Preſumption of Partiality, that if it be 
found true, it unqueſtionably ſets aſide the Array, or the Juror, without 
any other Trial than its being made out to the Satisfaction of the Court, 
before which the Panel is returned; but a Challenge to the Favour, 
| mw the Partiality is not apparent, muſt be left to the Diſcretion of the 

riers. 

2 Rol Rep. If the Array be challenged, it lies in the Diſcretion of the Court hov 

. 5 ſhall be tried; ſometimes it is done hy two Attornies, ſometimes by 

\ Hat Wh two Coroners, and ſometimes by two of the Jury; with this Difference, 

P. C. 275. that if the Challenge be for Kindred in the Sheriff, it is moſt fit to be 
tried by two of the Jurors returned; if the Challenge ſound in Favour df 
Partiality, then by any other two aſſigned thereunto by the Court. 

Co, Lit. 158. As to a Challenge to the Polls, if a Juror be challenged before an) 

1 Hſe. Juror ſworn, two Triers ſhall be appointed by the Court; and if he be 

275 found indifferent, and ſworn, he and the two Triers ſhall try the next 
Challenge; and if he be tried, and found indifferent, then the two firl 


Triers ſhall be diſcharged, and the two Jurors tried and found indifferent | 


| ſhall try the Reſt. 

2 Hal. Hit. If the Plaintiff challenge ten, and the Priſoner one, then he that te- 

P.C.275- mains fhall have added to him one choſen by the Plaintiff and anothet 
by the Priſoner, and they three ſhall try the Challenge; if fix be ſworn, 
and the Reſt challenged, the Court may aſſign any two of the fix ſwor! 

| to try the Challenges. | 

Co. Lit. 15S. The Triers cannot exceed two, unleſs it be by Conſent ; which ua 
taken up in Imitation of the Trial of the Summons of the Party, which 

(a) And his was by two Perſons; this being, (a) whether ſuch a Juror, as was de, 

Oath is, you 2 ſcribed 

Mall well 

and truly try whether 4. the Juryman challenged, ſtand indifferent between the Parties to this Iſſie. 

1 Salk. Þ | om Where a Challenge is ro the Array for Favour, the Plainiitf may either con ſeſ !\ 

or plead to it; if he pleads, the Judges aſſign Triers to try the Array, which ſeldom exceed W 


who being choſe and ſworn, the Afﬀſaciate, or Clerk in Court, doth declare and rehearſe unto 2 
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— — 


Poterit, Oc. 


lenge, and at 
ther it be an impartia 


. * ov. . 8 
ſcribed in the Writ, was warned, viz. one per qu rei verit melius ſciri 


the Matter 
and Cauſe of 
the Chal- 


af er he hath ſo done, concludes to them thus; and ſo your Charge is to inquire, whe- 
| Array or a favourable one; and if they affirm it, the Clerk enters underneath 


the Challenge Afirmatur ; but if the Tricrs find it favourable, then thus, Calumpnia vera. Trials per 


Pais 165. x 


The Triers, as far as they act herein, are Officers of the Court, and 
liable to be puniſhable for any Miſdemcanor; alſo it is ſaid, (a) that if 
they find againſt Law, and the Direction of the Court, they may be 
fined and impriſoned. 


Palm. 363. 
(a) Bur Q. 
whether 
they are not 
in this re- 
ſpect ro be 


conſidered as Jurors, and aQling in a Judicial Capacity, 


The Truth of the Matter alledged as Cauſe of Challenge, muſt be 
made out, by (%) Witneſſes, to the Satisfaction of the Triers ; alſo the 
Juror challenged may, on a Loir dire, be asked ſuch Queſtions as do not 
tend to Infamy or Diſgrace; ſuch as, whether he hath a Freehold, whe- 
ther he hath an Intereſt in the Cauſe ; and in a Civil Cauſe, whether he 
hath given his Opinion before-hand upon the Right, which he might 
have done as Arbitrator between the Parties. 


But in no Caſe can a Juror be asked, whether he hath been whipped 
for Larceny, or convict of Felony, or whether ever he was commitred 
to Bridewell for a Pilferer, or to Newgate for clipping and coining, or 
whether he is a Villein or outlawed ; becauſe theſe kind of Queſtions 
tend to make a Man diſcover that of himſelf which tends to Shame, In- 
famy and Diſgrace; alſo it was held in (c) a Trial for High Treaſon, 


that the Priſoner, in order to challenge a Juror, could not ask him, 


whether he had not declared his Opinion before-hand that he was guilty, 
or would be hanged, becauſe theſe Queſtions tend to Reproach, as 
charging him with a Miſdemeanor. 3 

If a Challenge be taken, and the other Side demur, and it be de- 
> bated, and the Judge over-rule it, it is entered upon the original Re- 
= cord ; and if at N:fi Prins it appears upon the Poftea what the Judge 
* hath done; but if the Judge over-ruled the Challenge upon Debate 
without a Demurrer, then it is proper for (4) a Bill of Exceptions. 


muſt be, that he over-ruled the Challenge, not quod recuſ the Challeng 


It is ſaid, that a Demurrer upon a Challenge is not like to a Demurrer 
upon a Plea; for in Caſe of a Demurrer upon a Challenge, as ſoon as 


the Demurrer is agreed on at the Bar, it is good enough, without other 
+ Circumſtances, ſuch as Counſel's Hand 


Right ought to enter ſuch Demurrer. 


) How Juroꝛs are to be impanelled and 


won. 


Þ * the 3 Georg. cap. 25. ſect. 11. it is enacted, That the Name of 
7 © each and every Perſon who ſhall be ſummoned and impanelled, 
with his Addition and the Place of his Abode, ſhall be written in 
ſeveral and diſtin& Pieces of Parchment, or Paper, being all, as near as 
may be, of equal Size and Bigneſs, and ſhall be delivered to the 
Marſhal of ſuch Judge of Aſſiſe or Niſi Prius, or of the ſaid Great 


Seſſions, 


ES HE... 


„Oc. and the Prothonotaries of 


Co, Lit. I 58. 
Trials per 
Fais 158. 

1 Salk. 53. 
(b) Thar one 
Witness to 
prove the 
Challenge is 
ſufficient. 

1 Show. 173. 


Reling 9. 
Trials per 
Pais 158. 


(c) 1 Salk, 


153. Coke's 
Trial. 


Shin, 101. 
Hutt. 24. 


(c) That 
ſuch Bill 
e. Skin. 101. 


3 Leon. 222. 
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Seſſions, or of the Seſſions of the ſaid Counties Palatine, who is to 
the Cauſes in the ſaid County, by the Under-Sheriff of the fai 
County, or ſome Agent of his, and ſhall, by Direction and Care of 
ſuch Marſhal, be rolled up all, as near as may be, in the ſame Manner 
and put into a Box or Glaſs to be provided for that Purpoſe; ang 
when any Cauſe ſhall be brought on to be tried, ſome indifferent 
Perſon, by Direction of the Court, may and ſhall, in open Cour, 
draw out twelve of the \:id Parchments, or Papers, one after another. 
and if any of the Perſons, whoſe Names ſhall be ſo drawn, ſhall not 
appear, or be challenged and ſet aſide, then ſuch further Number, 
until twelve Perſons be drawn, who. ſhall appear, and after all Cauſez 
of Challenge ſhall be allowed as fair and indifferent; and the ai 
twelve Perſons ſo firſt drawn and appearing, and approved as indif. 
ferent, their Names being marked in the Pane], and they being 
ſworn, ſhall be the Jury to try the ſaid Cauſe ; and the Names of the 
Perſons ſo drawn and ſworn ſhall be kept apart by themſeves, in ſome 


have given in their Verdict, and the ſame'is recorded ; or until ſuch 
Jury ſhall, by Conſent of the Parties, or Leave of the Court, be dif. 


turned to the former Box or Glaſs, there to be kept with the other 
Names remaining at that Time undrawn; and ſo 7oties quoties, as long 
as any Cauſe remains then to be tried. | 

Sect. 12. Provided, That if any Cauſe ſhall be brought on to be tried 
in any of the ſaid Courts reſpectively, before the Jury in any other 
Cauſe ſhall have brought in their Verdict, or be diſcharged, it ſhall 
and may be lawful] for the Court to order twelve of the Reſidue of 
the ſaid Parchments, or Papers, not containing the Names of any of 
the Jurors who ſhall not have ſo brought in their Verdict, or be dil. 
charged, to be drawn in ſuch Manner as is aforeſaid, for the Trial dt 
the Cauſe which ſhall be ſo brought on to be tried. | 

2 Hal. Hit, In Capital Caſes the Sheriff returns the Panel of the Jury, who being 
P.C.293- called, and appearing, the Priſoners are told by the Clerk, that theſe 
good Men now called, and appearing, are to paſs on their Lives and 
Deaths; therefore if they will Challenge any of them, they are to doit 
before they are ſworn ; and if no Challenge hinder, the Jury are com- 
manded to look on the Priſoners, and then ſeverally twelve of them, 


(a) But if (a) neither more nor leſs, are {worn. 

rhirreen are | 

by Miſtake ſworn, the Swearing of the laſt by Miſtake is void, and the other twelve ſhall ſerve. — 
But if eleven be ſworn by Miſtake, no Verdict can be taken of the eleven; and if it be, it is Error, 
and ſo in a Preſentment; bur if twelve be recorded worn, no Averment lies that one was unſworn.— 
Upon Not guilty pleaded, twelve are ſworn to try the Iſſue; after their Departure one of the tuelle 
leaves his Companions, which being diſcovered to the Court, by Conſent of all Parties, B. anothe! 
of the Panel, is ſworn in the Place of 4. and afterwards 4. returns to his Companions, which bein! 
made known' to the Court, A. 1s called and examined, why he departed ; he anſwered, to drink; 
and being examined whether he. had ſpoken with the Defendant, denied it upon his Oath ; whereup" 
B. was diſcharged from giving any Verdict, and the Verdict taken of A. and the other eleven, and 
A. fined for his Contempt. 2 Hal. Hiſt. P. C. 296. 
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2 Hal. Hf. Altho' there be twenty Priſoners at the Bar for ſeveral Felonies, and 
P. C. 294: the Oath is general to try between the King and the Priſoners at the Ba, 


e —4 yer the Jury is to inquire of no (5) more than what they are part 


taken to a larly charged with; and therefore tho' twenty have pleaded, and {tar 
Judgment in at the Bar when the Jury is ſworn, yet the Court may ſtay any Numb 
an inferior of the Priſoners, and ſo the Jury ſtand charged with no more than what 
Court, that | 

it was twelve Probi elef#i, triati, Jurati, &c. without ſaying ad veritat de premiſſis diterd'; and this vB 
held Error, for they might be ſworn in another Cauſe at the ſame Court; and the Difference 
ſaid to be berwixt a Jury in Criminal and Civil Matters; for the Oath which the Jury take" 
Criminal Matters is, that they ſhall truly try and true Deliverance make of the Priloners at the 
Bar, *#c. ſo the Court may charge them with as many Priſoners as they think fit; but in Civil Matter 


the Jury muſt be ſworn anew in every ſeyeral Caſe, Mich. 29 Car. 2. in C. B. Watſon and Gees. 
2 "Þ a 


other Box or Glaſs to be kept for that Purpoſe, till ſuch Jury ſhall } 


charged; and then the ſame Names ſhall be rolled up again and re. 


Juries. 2069 


are thus particularly charged upon them; and when they go from the 


Bar, and have brought in their Verdict touching theſe Particulars charged 
| on them, then if the ſame Jury paſs upon the remaining Priſoners, 
ky. they are to be called over again, the Priſoners reminded of their 
Challenges, and the Jury ſworn de novo upon the Trial of the Reſt of 
the Priſoners. 


(G) How to be kept and diſcharged. 


\ KJ HEN, the Jurors depart from the Bar, (a) a Bailiff ought to , 7 107 , 
1 be ſworn to keep them together, and not to ſuffer any to ſpeak P. C. 296. | 
with them. (a) Tha: a 


2 i Bailift is 10 
be ſworn in a Civil as well as Criminal Caſe. Palm. 380. 


Alfter their Departure they may deſire to hear one of the Witneſſes 2 Hat. II,. 
again, and it ſhall be granted, ſo he deliver his, Teſtimony in (C) open P. C. 296. 


. . „Therefore 

Court; and alſo they may deſire to propound Queſtions to the Court, 65 « Civil 
for their Satisfaction, and it ſhall be granted, ſo it be in open Court. 3 ra 
5 R . 1 3 a » 1 . j b, "Fx" 4 : feng 5 0 the ury - 
withdrew to confer about their Verdict, one of the Witneſſes, that was before ſworn, on the Part of 
the Defendant, was called by the Jurors, and he recited again his Evidence to them, and they gave 
their Verdict for the Defendant; and Complaint being made to the judge of Aſſiſe of this Miſde- 
meanor, he examined the Jury, who confeſſed all the Matter, and that the Evidence was the ſame 
in Effet that was given before, & non alia nec _ and. this Matter being returned upon the 


Poſtea, the Opinion of the Court was, that the Verdict was not good, and a Verire fac. de novo was 
awarded. Cro. Elix. 189. Metcalfe and Dean. 


« 
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| The 1 ury maſt be kept together wittiout Meat, Drink, Fire or Candle 


Co. Lit. 227. b. 
till they are agreed. 


; 2 Hal. Hiſt. 
P. C. 197. 


So in an inferior Court, if the Jury will not agree on their Verdict, 1 Salk. 201. 
the way is, as in other Courts, to keep them without Meat, Drink, Fire Fer-/l. 1. 
or Candle, till they agree; and the Steward may from Time to Time 
adjourn the Court till ſuch Agreement. wt a; 75 

If they agree not before the Departure of the. Juſtices of Gaol-Deli- , ,,,, FA 
very into another County, the Sheriff muſt ſend them along in Carts, 2 Hat. Fit 
and the Judge may take and record their Verdict in a foreign County. A C. 297. 

pt | ; , * | ut it is 

W. | made a Quere, whether in ſuch Caſts the Seſſion may be adjourned before the Verdict taken, 
If there be eleven agreed, and but one diſſenting, who ſays he will 2 Hat. Hf. 
* rather die in Priſon, yet the Verdict ſhall not be taken by eleven, no nor P. C. 297. 
yet the Refuſer fined or impriſoned ; and therefore where ſuch a Verdict 
= was taken by eleven, and the twelfth fined and impriſoned, it was, upon 
= great Advice, ruled the Verdict was void, and the twelfth Man delivered, 
and a new Venire awarded; for Men are not forced to give their Verdict 

againſt their Judgment. ; | | 4 
If the Jury ſay they are agreed, the Court may examine them by 2 Hal. Hip. 
Poll; and if in Truth they are not agreed, they are fineable. | P. C. 299. 
IiIlt ſcems to have been anciently an uncontroverted Rule, and hath 2 Hawk. P. C. 
been allowed even by thoſe of the contrary Opinion, to have been the 439. and ſe- 
general Tradition of the Law, that a Jury ſworn and charged in a ! ROE: 
Capital Caſe cannot be diſcharged (without the Priſoner's Conſent) till d * 
they have given a Verdict; and notwithſtanding ſome Authorities to the 9% 2 Hat. 

& contrary in the Reign of King Charles the Second, this hath been hol- Hy. P. C. 


den for clear Law, both in the Reign of King Jamcs the Second, and 79+ 5: 
ſince the Revolution. | n 
(H) In 
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Arn Husband ; ſo if the Husband died ſeiſed, it is a good (c) Counterp'® = 
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(H) In what Caſes and in what Manner 1 
have a Uiew. 


2 Rol. Abr. T Common Law, in (a) moſt Real Actions, after the Demandan: 
725. Tit. had counted, the Tenant might have demanded the (9) View of the 
2 * Land; or if it were a Rent, or other Thing, View of the Land out cf 


Bos Tit. Vieu. Which it iſſued; and this was, that Things might be reduced to a greater 
Fitz. Tit. Certainty; but becauſe this was uſed often by the Tenant for Delay, 


N and thereby the Demandant greatly prejudiced; 

a) But it 1s Vb 3 

ſaid, that at Common Law View did not lie in a Writ of Dower unde nibil babet, Intruſion, Breve dem 
en le quibus, Nuper obiit, Rationabili Parte. 2 Rol. Abr. 725. Booth, Real Actions, 38. (6) That there ar: 
two Sorts of Views in Real Adions; 1. View by the Party. 2. View by the Jurors, as in an Aſie 


of Novel Diſſeiſin, Waſte, Aſſiſe of Nuſance, the Party ſhall not have View; becauſe the Jurors | 
ſhall have View. Booth 38. | 


(50 13 EI. By (b) Weftm. 2. cap. 48. it is ordained and provided, .< That from | 
* thenceforth View ſhall not be granted but in caſe when View of Land 
is neceſſary ; and if one loſe Land by Default, and he that loſeth 
moveth a Writ to demand the ſame Land, and in caſe when one by an © 
Exception dilatory abateth a Writ after View of the Land, as by. Non. 
tenure, or Miſnaming of the Town, or ſuch like, if he purchaſe ano. © 
ther Writ, in this Caſe, and in the Caſe before-mentioned, from hence. 
forth, the View ſhall not be granted, if he had View in the firſt Wit; 
in a Writ of Dower, where the Dower in Demand is of Land, tht FRF 
the Husband aliened to the Tenant, or his Anceſtors, where the Je. 
nant ought not to be ignorant what Land the Husband did alicn to 
him or his Anceſtor, tho* the Husband died not ſeiſed, yet from © 
henceforth View ſhall not be granted to the Tenant. In a Writ of Entry | 
alſo that is abated, becauſe the Demandant miſnamed the Entry; it | 
the Demandant purchaſe another Writ of Entry, if the Tenant hal | 
View in the firſt Writ, he ſhall not have it in the ſecond. In all Writ f 
alſo where Lands be demanded, by reaſon of a Leaſe made by the 
Demandant, or his Anceſtor, unto the Tenant, and not to his An- F 
ceſtor; as that which he leaſed to him, being within Age, not whole of | 
Mind, being in Priſon, and ſuch like, View ſhall not be granted here. 
after; but if the Demiſe were made to his Anceſtor, the View ſhal 
i lie as it hath done before. | 
Booth 37. Since this Statute, the Demandant, as to any of the Caſes within tit | 
» Abr. Statute, may counterplead the View, 1. e. alledge Matter in Pleading | 
"IR which ouſts him of View; as where he that lofeth Land by ' Default | 
brings a Cod ei deforciat for the Recovery of it, the Tenant ſhall not 
have View, becauſe he is well enough aſcertained of the Land by ti | 
former Record; ſo where View was had in a former Writ, and that 
Writ was abated after View for ſome Miſtake that appeared upon tht | 
View, as Non-tenure, Miſnaming of the Town; ſo in Dower, when " | 
is brought againſt the ſame Tenant that purchaſed the Land of ti | 


COLD N OO UE LL LLC 


vide Dower, 


2 Sand. 254. In an Ackion of Waſte, in which it was agreed, that a View ſhould 


— 8 have been awarded, and that ſix, at (4) leaſt, of the Jurors ſhould har? 


Plaintiff is Viewed the Place, it was reſolved, that if a View be awarded, tho not — 
to recover. returned by the Officer, and the Trial goes on, and a Verdict had, th: 
per viſum Fu- the Omiſſion of the Officer in not Returning the View is not Error; for 
ratorum, there , | wn | | 

ought to be ſix of the Jury that have had the View, or know the Land in Queſtion, ſo as to be able 
to put the Plaintiff in Poſſeſſion, if he recover. Co. Lit. 158. ö. | 
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it was the Duty of the Court to examine whether the Jury had a View 
. be and if eh found they had not, the Trial ought to have been 


585 in an Aﬀſiſe in which it was likewiſe agreed, that a View was requi- 28254 5. 


Mite in the ſame Manner, if the Officer does not return the View, it js not 


Error; for the Words of the Writ are, & interim videant, and not S 1 
terim haberi fac Viſum ; ſo that the Jurors might have had the View 
when the Officer was not preſent ; and if it were otherwiſe, the Part) 
might have challenged the Jury for this Cauſe ; and tho” the Officer had : 
returned, that the [urors had had the View, yet if upon Examination in 
Court it appeared otherwiſe, the Parties could not be concluded by ſuch 

erurn. R C «6 4 4 15 8 : 
R If the Court make a Rule, that the Jury ſhall have a View, and that Pal. 363. 
they ſhall not hear any Evidence thereupon, and they notwithſtanding 
hear Evidence, this is a good Cauſe of Challenge, and likewife a Miſde- 
meanor, for which, it is ſaid, they may be puniſhed by the Court. | 

In an Action of Waſte it was agreed; 1, That if fix of the Jury,are Gb 209. 
examined on a Voir dire, if they have ſeen the Place waſted, that it is ſuffi- ad Appar 
cient, and the reſt of the Jury need not be examined upon a Voir dire, but os 6. enen, 
only to the Principal. 2. Ir was agreed, if the Jury be ſworn that they 1538. | 
know the Place, it is ſufficient, altho*they be not ſworn that they ſaw it; 1 Leon. 259. 
and altho' that the Place waſted be ſrewed to the Jury by the Plaintiff's 
Servants, yet if it be by Command of the Sheriff, it is as ſufficient as if 
the ſame had been ſhewn them by the Sheriff himſelf, _ | | | 
At the Trial of a Cauſe, for Want of a full Jury upon the principal 2 Salk. 665. 
Panel, ſome Taleſmen were ſworn, and had the View, but the Diſtringas 
was returnable as an original Diſtringas, and fo many of the original Fa— 
nel left out who were not at the View; of which the Defendant com- 
plained, and would have ſet aſide the Trial for Irregularity; but becauſe 
no Jeuire appeared to the Court, and the Matter ſtood upon Record as 
an original Trial, and the Want of a Venire was belped by Verdict, and 
becauſe the Cauſe was tried by rhoſe that were fitteſt, viz. thoſe who 
had the View, the Court would do nothing in it. TE 

But it was ordered, that for the future, when in order to a View the 2 Salk. 645. 
laſt Juror is (a) withdrawn, the Plaintiff ſhall take out a new Diſirineas, a) * * 
amoto the laſt Man of the Panel, to diſtrain the other twenty-three, with View 55 . 
an Apponas etiam decem Tales. | a manded, it 


by 23 | $94 mutt be after 
the Jury is ſworn, and then by Conſent a Juror may be withdrawn. 6 Med. 211.— & Holt C. ]. it 
may be without Conſent ; and notwithſtanding ſuch View, a Juror may be challenged when he comes 
to be ſworn. 6 Mod. 211. | 


It is ſaid, that before the Court makes a R ule for a View, the Fenire 2 Salk. 665. 
Facias muſt be („) returned; and then the Court may make a Rule, that ber Eelt C. J. 


ſo many of the Panel ſhall view the Premiſſes. (45) That a 


Jury is never 
52 : 3 8 ordered to 
view before their Appearance, unleſs in an Aſſiſe. 1 Mod. 41. 


A View is grantable in ſuch Caſes where the Title is in Queſtion ; and 2 Salk. 663. 
in ſuch Caſes it may be granted ori Motion, on a bare Suggeſtion, without 


any Afﬀidavir. 


And to this Purpoſe it is Enacted by 4 2 5 Anne, cap. 16. That in 


; * any Actions brought in any of her Majeſty's Courts of Record in 


* Weſtminſter, where it ſhal! appcar to the Courts in which ſuch Actlons 
; are depending, that it will be proper and neceſſary that the Jurors 
' who are to try the Iſſues in any ſuch Actions ſhould have the View of 
: the Meſſuages, Lands, or Place in Queſtion, in order to their better 
x underſtanding the Evidence that will be given on the Trial of ſuch 
Iſſues, in every ſuch Caſe, the reſpective Courts in which ſuch Actions 
© ſhall 
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© ſhall be depending may order, ſpecial Writs of Di/ringas or 

© Corpora to iſſue, by which the Sheriff, or ſuch other Cs to Ray £ 
« ſaid Writs ſhall be directed, ſhall be commanded to have fix out of the 
© firſt twelve of the Jurors named in ſuch Writs, or ſame greater Numhe; 
© of them, at the Place in 142 ſome convenient Time before thy 
Trial, who then and there ſhall have the Matters in Queſtion ſhewn to 
© them by two Perſons in. the ſaid Writs named, to be appointed by the 
© Court, and the ſaid Sheriff, or other Officer who is to execute the fad 
£ Writs, ſhall, by a ſpecial Return on the,ſame, certify that the View 
© hath been had according to the Command of the ſaid Writs. 

And by the 3 Georg. 2. cap. 25. a Proviſion is made for a View, in the 
following Words; © That where a View ſhall be allowed in any Cauſe, 
© that in ſuch Caſe fix of the Jurors named in ſuch Panel, or more, who 
© ſhall be mutually conſented to by the Parties or their Agents, on both 
© Sides, or, if they cannot agree, ſhall be named by the proper Offcer 
© of the reſpective Courts of King's Bench, Common Pleas, or Exche. 
© quer at Weſtminſter, or the Grand Seſſions in Wales, and the Counties 
© Palatine, for the Cauſes in their reſpective Courts, or, if Need be, by 
© a Judge of the reſpective Courts where the Cauſe is depending, or by 

the Judge or Judges before whom the Cauſe ſhall be brought on to 
Trial reſpectively, ſhall have the View, and ſhall be firſt ſworn, or 
ſuch of them as appear upon the Jury, to try the ſaid Cauſe, before any 
Drawing as aforeſaid ; and ſo many only ſhall be drawn, to be added to 
the Viewers who appear, as ſhall, after all Defaulters and Challenge; 


© allowed, make up the Number of twelve to be ſworn for the 'Trial of 
© ſuch Cauſe.” 


QA A M Aa 


* 


(1) What Irregularities and Defects in con- 
vening, oz in the Mualifications of tht 
Jurozs are amendable, and aided after 


Fade Tit, 4. ER E we may lay it down in general, that by the expreſs Words 
2 and Intent of the ſeveral Statutes of Jeofail and Amendments al 
3 Irregularities as to the Number, Qualifications, and Returns of the Ju- 


rors are aided after Verdict, ſo that the Venire be of the ſame Place, 
and in the ſame Action, and between the ſame Parties. 
Where the So if there be no Venire Facias, or if there be ſuth a Fault in the Verir? 


— 4 Ry as makes it a perfect Nullity, ſo that it has no Relation to the Cauſe, het 
„ D.. 


e if there be a good Diſringas, that being one of the Jury Proceſs, the 


1s aided, but Omiſſion of the former is cured ; for the Omiſhon of any judicial Writ s 
not a vicious aided by the Statutes, and a Venire, that is a Nullity, and has no Relation 
_ to the Cauſe, is as if there had not been any, and ſo of a Diſtringas where 
cious one there is a proper Venire. | 

ſhall be taken 3 3 5 *r | 

as none, vide Cro. Elix. 48 3. Owen 59. Moor 465. Ney 57. Moor 684. pl. 535. 623. 5. $52. 696. fl. 96, 
Gedb. 194. 1 Leon 329. 1 Bulſ. 130. 3 Bulſ. 180. 1 Brownl. 78. 97. Telv. 69. 1 Rol. Rep. 22. 1 Jon. 5% 
Latch 116. Telv. 109, | 


1 Rel. Abr. So if the Award of a Venite Facias upon the Roll be well, and the 


201, ir N ; h | : * Roll 
Aer 599. Writ of Jn Facias wrong, yet this ſhall be amended by 1 ; 
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8 


being the (a) Warrant of the Writ, which is the Act of the Court, and (a) So where 


| Award 
the Default is only the Miſtake of the Clerk. e 


1 ainſt two Defendants, bur the Venire againſt one, and amended. 3 Bulſ. 311. —- & 
. eva ITY 055 Fac. 18. — Bur if by the Roll the Venire be awarded re Vicineto of the right Place, 
but the Verire i: {elf is of a Wrong, and thereupon a Jury is returned, and tries the Cauſe, it ſhall not 
be amended; for it appears, that the Trial was not had by ſuch a Jury as the Roll and Law require. 
Hob. 76. Ee vide Lit. Rep. 253. — So if there be no Place on the Roll to warrant the Venire. Latch 194. 
— Alfo in Criminal Caſes, io which the Statutes of Amendment do not extend, the Venire's omitting 
any of the Parties is Error. 2 Hawk. P. C. 299. 


So if the Writ of Venire Facias out of the King's Bench be Veuire Fi- Ce. Elis. 467. 
W cias 12 Liberos & Legales Homines coram nobis apud Meſtinquaſterium ubt- . 1 
cuunque ſuerimns in Auglia; but the Roll is well, (the Words hd et mo- 
naſierium being omitted therein,) this being in B. R. the Writ ſhall be 
amended by the Roll: for this is but Matter of Form. | 

= If the Return of the Lenire be miſtaken, this may be amended by the L 64. 

= Roll, and if the 7%e of the Verire be out of erm, or before Plea 3 
paleaded, it is no Error; for the Tee of Judicial Writs being only Matter“ 8“ 
of Form, if miſtaken, ſhall not vitiate, ſince they have the proper Judges 

of the Fact by ſuch Proceſs. 

Therefore if a Venire Facias be dated 7 Fuly, and made returnable C.. Elz. 203. 
16 Fly, a Day before the Date of the Writ, this after Verdict is amend- 467. 


4 able, becauſe a Judicial Proceſs, and the Default of the Clerk. . ge = 


3 : ; 7 J. 6 57. 
So if a lere Facias be awarded upon the Roll, to be returned Ofabis C. Car. 38. 


Trinitatis, and the Writ is made returnable ſix Days after, ſcilicet, a Day Lit. Rep. 54. 
4 tringas is well with Fault, and after the C. 64. 
out of Term, but the Diſtringas is well without any Fault, and after the 7 1 
Jury impanclled find for the Plaintiff, this Writ of Venzire Facias ſhall be x, 696. 
© amended by the Roll; for this was the Default of the Clerk only; for ¼ 965. 514. 
= the Roll is the Warrant of the Writ. 7. 998. 
The Award of the Venire muſt be to a Day in the ſame Term, or to Moor 465. 
the next Term, but it muſt be in Term, otherwiſe it is erroneous ; be- / 657. 
* cauſe this is not ſuch () a Diſcontinuance as is aided by the Statute, () Venire ro- 
ſince it is an Error in the Court by awarding the Proceſs, which makes it recog 9 
utterly incertain when or where the Parties ſhould appear to receive 7 0 
1 ; ry, an 
Judgment, and it is an Act of the Court, which is erroneous, and not a Diſtringas 


> Miſ-entry of the Clerk, which the Statutes do not intend to aid. teſted che 
= ; | 24th, held a 
© Diſcontinuance, and that being in u Criminal Caſe, not amendable. 1 B, 141, 142. Yelv. 204. 
== Cro. Fac 283. 6 Mod. 281. 1 Salk 51. 


If the Place be totally (c) miſawarded, this is not helped by any Sta- (0 Where 


© tute, becauſe they have not the proper Judices Fadi, unleſs they have Mifrrials by 


255 , . . ..” 2 . . he V. 
them from the Place where the Fact ariſes; but if it is only miſawarded in — 5 — 


1 Part, this is helped by the expreſs Words of (d) 21 Fac. 1. cap. 13. becauſe ed of a right 
it is ſuppoſed that the Perſons that were near any Part of the Place might Place, vere 
know the Fact in Iſſue between the Parties; and by the Statute of (e) 16 vor aided by 


WE -. Ra 3 8 any of the 
17 Car. 2. cap. 8. the Want of a right Venue is aided, fo as the Trial was Ad of 
2 | 


by a Jury of the proper County or Place where the Action is laid. Amendment 
_ . before 21 

IC Fac. 1. wide Cro. Eliz. 468. Gon /. 38, 47. Winch 69. 4 Leon. 84. Cro. Fac. 647. Moor 91. pl. 212. Lit. 
f 5 Rep. 36 5. Kelw. 212. 5 Co. 36. (d) For this vide Cro. Car. 17, 162, 284, 480. 1 Fon. 395. Styl. 2c1, 
206. Rp 67. — That this Statute aids nor unleſs the Venue ariſes from ſeveral Places, and one of 
thoſe Places is truly named. 1 Sid 20. — But if it ariſe from ſeveral Places, tho” in ſeveral Counties, 
aind it is tried by one only, it is helped. 2 Lev. 122. per Hale. — By the Opinion of the greater Pert 
= of the Judges, where by particular, Cuſtom a Trial was to be de Vicineto of the four Wards next ad join- 
nung, and the Verire is awarded de Vicineto of two of them only, it is helped by the Starute, 2 Sand. 259, 
E But Sanders dubitavit, whether it ſhould extend to aid any Proceedings except ſuch which were accord- 
uns to the Courſe of the Common Law. (e) That this Statute does not extend to any Trial in an 
2 | * County. 1 Mod. 37, 199. 2 Mod. 24. But for the Expoſition of this Sta tute as to this Point, 
5 1. * Paw 8. 1 Sid. 326. 2 Lev. 122, We 1 Sand. 247. Raym. 181, 392, 1 Vert. 263, 272 2 Keb, 
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— een 
lv. 169. If there be a Blank left for the County to the Sheriff whereof the Writ 


ſhould be awarded, yet it will be amended, becauſe it cannot be awar, 
to the Sheriff of any other County, and therefore it is the Omiſlion af 
the Officer in entering the Award of the Court; but if there were a loc 
Plea into another County, ſo that there are two Counties mentioned in 


the Pleadings, there the Blank cannot be amended, becauſe there is org. . 
nally no Award of the Court to whom the Proceſs ſhall go; but where ” i 
Cro Eliz. 261. Plea carries the Matter into another County, there the Venire muſt j, © 


468. from the laſt Place, becauſe the Declaration by ſuch Plea ſtands confeſſc ® 
1 Rol. Abr. Aſter Iſſue joined, if upon the Roll a Venire Facias be awarded to the © 
20 Jo Sheriff of the County of Somerſet, c. and upon this a Venire Facia, i, © 
e and made in this Manner, Carolus Dei Gratia Somerſet ſalutem, Ec. leaving © 


Jury, and upon this a Verdict, Sc. this ſhall be amended by the Ra, 
becauſe this was the Fault of the Clerk meerly, having the Roll befor: 
him when he made the Writ, by which he was directed to direc th: 
Writ to the Sheriff of Somerſet. | 

If the Court on an inſufficient Suggeſtion awards the Proceſs to xr 


Telo. 64. 


improper Officer, yet this is aided after Verdict; for that only make n 


Inſufficiency in the Return of the Jury, and inſufficient Returns are aides; 


(a)But where for it was the Deſign of the (a) Statute, that if the Cauſe was tried hy! 


yon the right Jury, that it ſhould not be material what Officer got them together, 
carutc 0 


21 Fac. 1. the Award of a Venire to a wrong Officer, and his Return thereupon, was Error, «i 
1 Brocunl. 134. Cro. Eliz. 574, 386. Moor 356. pl. 482. Telv. 15. 5 Co. 36. b. | 


Cro. Eliz.18t, But if on a Suggeſtion on the Roll Proceſs be awarded to the Corone;, 


574, 556. and the Sheriff returns either the Panel or Jules, it is ſaid to be erm. 
neous, becauſe not collected by the proper Officer, and therefore ther © 


are not the Fudices Facti of that Cauſe, and it appears on the Record thr 
the Return is otherwiſe than the Court hath directed. 


1 Falk. 265. But the lateſt Reſolution is, that the Returns of Miniſterial Offices 
Anareqwws ver. 


L nton. - . . 6 . 
b admits them to be their Officers, and the Parties do not except again 


them, they are concluded, ſince the proper Judices Facti are admitte! | 


by them to be returned. 


Cro. Fac. 383. If a Venire is awarded to the Coroners, and returned by two of then | 
only, whereas at the Time of the Award and Return thereof there der 


Hob. 50. 


b and 5 a ; 
e, two more, this is only a Miſreturn, and aided. 
adjudged. | | 
Hob. 70. Bur it is ſaid, that if one Sheriff of (%) London makes a Return withou! 
7 N ieee the other, this is not helped, being no Return at all; for they make b 


Venive Faciaz one Officer, and the Court knows that one Sheriff there is two Perſons. 


be Virecomitti | 5 . 
London, ſalutem, Sc. Precipimus tibi quo, c. where it ſhould be Precitimus vobis, after Verdil this al 
be amended ; for it is the Default of the Clerk. Owen 62. Cro. Eliz. 543. 1 Rol. Abr. 200. 


Hob. 113. If upon the Return of the Habeas Corpora the Surname of the Sheriff i: 


1 Rol. Abr. omitted, as where his Name is Bart holomæls Michel, and it is returned 


nr. zio. Bartholomæus Miles, Sheriff, this ſhall be amended. 


3 Bulſ. 220. Tt was held, that if before the Statute of 21 Fac. 1. cap. 13. the Sherif | 
Cro. Fac. 528. did not return the Writ of Venire, nor ſet his Name on the Back there" | 


Noy 115. 


5 Co. 41. or omitted inſerting quod Executio iſtius Brevis patet in quodam Panein | 


Cro. Elix. 587. buic Brevi annexo, but it was album Breve, it could not be amended up"! 


1 Bun. 43. Examination of the Sheriff, being the (c) principal Proceſs ; but ths" 
(c) But even 3 

before the Statute 21 Fac. 1. it was held, that the Venjre being well returned, tho' the Iſſue be tried 0 
the Habeas Corpora or Diſtringas, which are not returned, or irregularly returned, in Manver ade, 
ſaid, the Verire being the principal Proceſs, and right, the others ſhould be amended. Aer 36%! 
1203. Hob. 139, Telv. 110. Cre, Fac. 188, 443. Cro Eliz. 466 704. 2 Rol. Rep. 111, 210. 


are to be challenged at the Day of the Return; for if the Coutt then“ 


R 
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\ 


Cro. Car. 595. out the Word (Vicecomiti) ; and upon this the Sheriff of Somerſet returns; © 
S. C. 
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now helped by that Statute, ſo that a Panel of the Jurors be returned 
annexed to the Writ. | 

A the Sheriff that returns his Venire be diſcharged before the Tefte of Cre. Car. 42. 
the Fenire, it is Error, and ſhall be tried by the Record of bis Diſcharge; 
becauſe if the legal Officer did not return the W rity the proper Fudices 
Fatti did not try the Cauſe, and ſo the Verdict is ill. | | 

Bur if he be Sheriff at the Time of the Award of the Jeujre, and after Cro. Eliz. 369, 
his Diſcharge he returns the Panel to the Leuire, this is no (a) principal 1 
Cauſe of Challenge; for the Sheriff having returned the Nomma Jurat' (a) pur this 
to the Court above on the Vernire, on which they have awarded a Diffriu- may be chal- 
gas with a N. Prins, the Sufficiency of that Return is not to be contro- benen ſor 
verted before the judge of N.ſi Prins, but above, ſince the Judges of n Ae 
Niſi Prius are bound down by a Record of a ſuperior Court, on whoſe of the Of, 1 


Records it appears he is Sheriff. cer will be 

. admitted as 
ſtrong Evidence of « Partial Array, fince a Perſon who had nothing to do with the Return has inter- 
meddled therewith; and accordingly the Array in this Caſe was challenged for Favour, and the 
Array quaſhed. 


The Jury muſt come in the ſame Action, and between the ſame Par- Cre. Car. 32, 
tics, otherwiſe they are not Judges in that Cauſe ; therefore in Eject— _—_ . 
ment where the Te was de Plocito Tranſgreſſionis, omitting & Hject ion LI "Sig 
firma, the Court held the Venire to be ill, becauſe it was not in the fame cy, Fac. 5:9, 
Action; for an Action of Treſpaſs and Ejectment are different, and Cre. His 239. 
there might be an Action of Treſpaſs between the ſame Parties ; but it 
the Di/tringas had been right, they would have adjudged this Venzre to be 
null, and the Want of a I%%ire is aided by the Statute. 

If in an Action of Treſpaſs Iſſue is joined between the Plaintiff and Cr Car. 426. 
two Defendants, and one dies, and the Venire is awarded between the 23 2 
Plaintiff and both Defendants after ſuch Defendant's Death, and Verdict + hg 5 
is taken for the Plaintiff, and the Death ſuggeſted on the Roll, and 
Judgment againſt the Survivor, the Iezzre being only a Judicial Proceſs, 
and purſuing the Award on the Roll, it plainly appears to be the ſame 
Cauſe, and that the Trial was had by proper Judges, and Judgment 
being given againſt the Defendant, who is charged with the whole Action, 
is good, | | 

If the Jurata mentions the Iſſue to be de Placito Tranſgrefſionis, where Gro Car. 279. 
the Action is Debt, and the Award of the Venire and Diſtriugas Debt, 
this ſhall de amended ; for the Fnrata is an Award of the Diſtringas, in 
Purſuance of the Award of the Venire, and the Venire being right, the ; 
(V ſecondary Proceſs ought to be made accordingly, and there is a ſuffi- „ 


cient Authority by the Writ of Diftringas for the Judge of Aſſiſe to try the Roll be- 
the Cauſe. ing right 


: ; ſhall amend 
the Henire, and the Verire being right ſhall amend the Diftringas, which is the proper Proceſs for con- 


venivg, the Jurors in the Kins's Bench; fo of the Habeas Cortora, Which is the Common Pleas Proceſs, 


— 2 252, 253 — Allo it a Diftringas is awarded where it ſhould be a Habeas Corpora, this is aided. 
avil 37. | 


So if the Sheriff return Neomina Jurat' inter Partes pradift de Placito Cro. Car. 279, 
T ran greſſiouis, where the Jeyire is de Placito Debit, this ſhall be amended ; 2 Rt. Abr. 
tor % Dorſo Brevis he ſays, Executio iſtius Brevis patet, &c. which could . 


not be, if it was not in the ſame Action. | 

If the Day when, and Flace where the Aſfiſe was to be held, is not men- ; Ad 58. 
tioned in the D//#ringas, it ſhall be amended by the Roll; for if there Zak/on and 
had been no Diſtrinz#5, the Trial had been good, becauſe the Jurata is the Famer: 
Warrant to try the Cauſe, and that was right. 

In Ejectment againſt ſeven Defendants, who entered into the common 1 $21. 49. 
Rule, and pleaded to Iſſue, the Plea Roll, Venire, Diſtringas, and Furata 
were right, but the Iſſue on the Ni Prins Roll was between the Plaintiff 
and five Defendants only; after Verdict for the Plaintiff this was en 
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for the Leſſor's Title was the Giſt of the Action, and the only Thine 
inquirable of by the Jury. Va f 
(e Ve- If the (a) Number or (%) Qualifications of the Jury, as has been ſad, 


nive Facias be . . b N. p Jo a | 
5 be omitted, it may be amended ; for it is but Form to award the particy. 


boc Breve, lar Number and Qualifications in each Roll, which is directed by the 
without theſe Law in all Caſes. 
Words, No- 


mina Juratorum, this will be aided after Verdict, being a Judicial Writ ; tho” obje&ed, that the 1 


Words were of Neceflity, and without which the Court could not know who are the Jurors, gor 
whom to demand to be ſworn. 3 Bulſ. 208. 1 Rol. Abr. 200, 204. Cro. Eliz. 467. Moor 465, 657. Ny 51, 


2 Brownl. 167. — So if the Word duodecim be left out of the Venire Facias, this ſhall be amended afier © 
Verdict. 1 Rol. Abr. 204. (6) If a Venire Facias be quorum quilibet quatuor Libyas Terre, omitting the © 


Word habeat, this ſhall be amended after Verdict. 1 Rol. Abr. 204. — So if the Words quorum quill 
are omitted out of the Venire Facias, it ſhall be amended after Verdict. 1 Rol. Abr. 204: — So if the 
Words qui nulla Afritate attingunt arc left out of the Venire Facias, it ſhall be amended. 1 Rol. Abr. 204, 


The Nomina Furatorum on the Venire are the proper Parties to try the 
( c For the Action; and if there be a Miſtake in the (c) Chriſtian Name, it is jr. 
Diverſity, curable; for the Statute does not extend to it, but it extends to cure 
8 z Surnames and Additions ; for there can be but one Name of Bapt im, 


ee eee may be various Surnames and Additions; and therefore if it 


Surname is can be proved what Perſon the Sheriff meant by his Surname or Addition, 


miſtaken, it may be amended and ſet right. ; 
vide Cro. Eliz. | 


$7, 222. Cro. Car. 203. Cro. Fac. 116. 


1 Rol. Abr. Alſo if the Names of either Chriſtian or Surname be wrong in the 


2 18. Body of the Diſtringas, or in the Panel returned, or in the Panel of the 


Hob. 64. Jury ſworn, yet if it can be proved to be the ſame Man that was intend- b 


1 Brownl, ed to be returned in the Venire, having there his right Chriſtian Name, 
17% he is the proper 7udex Fadi, and it may be amended by the Statute. 

1 Rol. Abr. As if Tippett be returned in the Venire Facias, and in the Habeas Cy. 
w_ & "-— pora and Diſtringas Furatores he is named Typper, yet if his true Name 
feooral Cates be Tippett according to the Venire Facias, and Tippet is ſworn, and tric; 
to this Pur- the Iſſue, it ſhall be amended, | 

pole. 


1 Fon. 3022 If the Sheriff returns but twenty-three on the Venire, and twenty-four 

Fines and on the Habeas Corpora, and the twenty- fourth omitted on the Venire ap- 

—_ 278. Pears, and is ſworn, the Verdict is ill, becauſe he is not returned accord- 

S. CCadjudg- ing to the Award of the Court, in Purſuance of the Venire, and therefore 

ed. has no Authority to try the Cauſe; for the Award to diſtrain one not 
ſummoned is void, and he is not returned of the Tales de Circumſtantibus, 

fo that he is not a proper Juror by the Writ nor Statute. 

Cro.Fac 64. So if twenty-five are returned, and the twenty-fifth is ſworn, and tries 

the Cauſe, it is not helped. | 


__ Car. 223- But if the twenty-fourth Man had not been of the twelve that tried 
278. 


5 Co. 36. b. the Iſſue, it would be aided by the Statute; or if the Trial had been by 


31 eleven of the twenty-three, and one of the Tales de Circumſtantibus, it 
Cro.Eliz 194. had been good, 

i Broconl. 274. | 

1 Fon. 357. 1 Sid. 66, Latch 54. 


” 
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Z(k) What Jrregularities oz Defects in con⸗ 
© vening, 92 in the Qualifications of the Ju⸗ 
kross, are aided by Conſent. 


b ER E we may lay it down as a general Rule, that all Defects in | mere bo pg 
I convening, or in the Qualifications of the Jurors, are aided by Con- 1 
ſent of the Parties; for the Rule herein is, that ommnis Conſenſits tollit Er- g 
pvore i. 

Therefore if a Venire Facias be awarded to the Coroners, where it 50% 36. b. 
ought to be to the Sheriff, or the Viſne cometh out of a wrong Place, if Co.Lit. 125.6, 


Fit 4 per Aſſenſum Partium, and ſo entered of Record, it will ſtand > 9+" Ys 
good. 


No) 107. 
One of the Jury, after he had been ſworn, and after he had heard Part patn. 411. 


of the Evidence, fell ſick, and another being ſworn in his Place by Con- 
ſent of Plaintiff and Defendant, it was held a good Verdict. 
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(L) When and by whom to be paid. 


URORS in all Civil Cauſes are to be paid for their Trouble and Carth. 242. 
Artendance, and the (4) Quantum is to be proportioned according to (a) Thar in 
the Diſtance of Place, Badneſs of the Weather, Ec. but if they take Strictneſs on 
any Money, or other Reward, for giving a Verdict, they are not only * Trial at 


puniſhable at Common Law by Fine and Impriſonment, but to a Decies = 3 


tantum given by the Statute of 38 E. 3. cap. 12. i. c. a Forfeiture of ten County, they 
times as much as he hath taken. are only in- 


| titled ro 84. 
1 and to 51. on a Trial at Bar, where they came out of a foreign County. Trials per Pais 62, 216. 


. 


But if ſome of the Jurors appear, and the Trial goes off pro De ſectu 2 Lil. Reg. 
— Turatorum, thoſe who appeared are not to be paid; for no Body has 127 
keceived any Benefit from their Attendance, and conſequently not obliged 

co make them any Recompence. 

> Bur where a Cauſe was appointed for Trial at the Bar of B. R. by a 2 Sbow. 248, 
Jury of ///ilts, and a Venire returned, and the Jury ſummoned, but before 

the Day the Parties agreed, and the Summons not being countermanded, 

ſeveral of the Jury appeared; and it was ordered on Motion, that the 

= Attornies on both Sides ſhould pay them. | 


So if the Jury find a ſpecial Verdict, the Charges of the Jury ſhall be 2 Leon 174-5. 
© equally born by both Parties. 


(M) Fox 
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can; but he cannot give other Ev 


(M) Foz what Misdemeanozs puniſhable . 
And herein, 


1. Where puniſhable by Attaint. 
Clan. lib. 8. T HE Jury when impanelled judged under the Penalty of an Attaint 
cap. 9. by 


* * but this Method, from the Difficulty of attainting the Jury, and Severity 
a of the Puniſhment, has been ſeldom uſed of late, and the Practice of 
granting new Trials, where the Jury find againſt Evidence and the Direc. 

tion of the Court, introduced in the Room thereof; but ſince the Attaint 

is only diſuſed, and not taken away, we ſhall here ſet down the mo 

| conſiderable Matters relating thereto. | | 

3 Abr. But herein, firſt, we muſt obſerve, that the Judgment in Attaint bein 
* 411inn To ſevere, all manner of Evidence was admitted in Support of the Ver. 


87. dict; but againſt the Verdict they admitted none that was not given a | 


Dye $3. pl.14. the former Trial; becauſe the Jury might give in their Verdict, not on) 
er 309. 


in. 2 the Evidence given in Court, but on their own Knowledge ; and there. : 
l fore (a) whatever otherwiſe they came to the Knowledge of, they mitm 


278 | Juries. 1 


the old Law, which was the only Curb they had over Juries; 1 
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() But then give in Evidence for the Support of their Verdict; but the Evidence not * : | 


the Plaintiff offered on the Trial can never be brought againſt them, becauſe ſuc ; 


in Attaint 


1 Evidence might have altered their Judgment, had it been given; and th: : 


an Anſwer Want of that Light, which the Party neglected to offer, cannot comic 


thereto, and them of a Falſity, which, if it had been offered, might have founded: 


diſprove it different Verdict. 


as well as hc 


given and diſcloſed before. Dyer 212. pl. 34- 


1 Rol. Abr. 
4281, 282. 


The Jury may be attainted two Ways; 1½, Where they find contran 
to Evidence. 2dly, When they find out of the Compaſs of the Alegats: 
But to attaint them for finding contrary to Evidence is not ſo eaſy, be 
cauſe they may have Evidence of their own Conuzance of the Matter be 
(5) Where fore them, or they may find on (5) Diſtruſt of the Witneſſes, on thei 
pe re (c) own proper Knowledge. | 
is falſe in an immaterial Part, the Jury need not give him Credit in any other Part. Cro. Elix 30 


(-) If a Jury give a Verdict on their own Knowledge, they ought to tell the Court ſo; but they mu 


be ſworn as Witneſſes ; and the fair Way is to tell the Court, before they are ſworn, that they hit 
Evidence to give. 1 Salk. 405. 


1 Rol. Abr. 
22% it is eaſy to ſubje& them to an Attaint, becauſe it is manifeſt that wi" 


is ſo found is on Evidence not correſponding to their Iſſue; and hence t Þ 


idence, nor inforce the firſt Evidence with more Matter than wu | 


But if they find upon Evidence that does not prove the Allegata, tht | 


is neceſſary that the Matters in Iſſue ſhould be ſet forth with all comte: ? 5 
nient Certainty, that it may be ſeen how far and when the Jury ** } 


miſtaken; as in Treſpaſs, the Quantity and Value of the Thing demandes 


muſt be ſo conveniently deſcribed, that if the Jury find Damages beyon! Þ 
ſuch Quantity and Value, it may be apparently exceſſive, and they {ut- Þ 
ject to the Attaint; and ſo on ſpecial Contracts they muſt be ſer fort 6 
preciſely, that if Evidence be given of another Contract, and not that“ 


the Allegations, and yet the Jury find for the Plaintiff, they may be ſub 
ject to an Attaint. 


Vaugh. 146. An Attaint does not lie in a Criminal Caſe, as it does in a Civil; aol Þ 


1 Hawk. P. C. 


1 the Reaſon of the Difference, according to Hawkins, is, that in the wh q 


al 
by Hal. Hipt. 4 


P C. 310. the King may have an Attaint; for altho' a Man convicted upon an Indictment 7 2 
ne Attaint, becauſe the Guilt is affirmed by two Inqueſts, the Grand Inqueſt that preſent the 0 * : 
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lies thereupon, and they ſhall be attainted. 
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Man's Property only is brought into Queſtion a ſecond Time, and en their 
3 Liberty = Life; "fo, ſays he, it may be generally preſumed way Bog 
that a Jury is likely to be equally influenced with the Fear of an Attaint jury that 
from either of the contending Parties; whereas if any ſuch Examinations agrees with 
of their Proceedings were allowed in Criminal Cauſes, they might be often — : ' di 
in great Danger of one Side, by incurring the Reſentment of a powerful petit — 
Proſecutor, and provoking him to call their Conduct in 1 * for their aequits, they 
ſuppoſed Partiality ; but they could have little to fear from an injured fand as « 
Criminal, who would ſeldom be in Circumſtances to make his Proſecu- age Ver- 


ict; for 
tion formidable. they diſaf- 
6rm what the Grand Inqueſt of twelve Men have upon their Oaths preſented. 


| Where the King is ſole Party againſt the Subject, and the Jury find 4 Leon. 46. 
for the King, no Attaint lies; but it is otherwiſe where the Suit is tam = od oa 
pro Domino Rege quam pro ſeipſo. 5 7 
2 Fon. 14. 
No Attaint lies upon an Inqueſt of Office; therefore if a Recovery be Co. Lie. 355. b. 
in a Quare Impedit by Default, and a Writ iſſues to the Sheriff to (a) in- Va,. 153. 
quire of the Damages and Plenarty, no Attaint lies upon this Inqueſt; Co, 6. 4. 


3 1 Rol. Abr. 
for it E but an Inqueſt of Office. 280. and ſo- 


veral Year- 
Books there cited 10 Co. 119. S. P. (a) Therefore where the Matter omitted to be inquired by the 


principal Jury is ſuch as. goes to the very Point of the Iſſue, and upon which, if it be found by the 
ury, an Attaint will lie againſt them by the Party, if they have given a falſe Verdict, there ſuch 
latter cannot be ſupplied by a Writ of Inquiry, becauſe thereby the Plaintiff may loſe his Action of 
Attaint, which will not lie upon an Inqueſt of Office. Carth. 362. 


But if the Inquiry be by the ſame Inqueſt that inquired of the Iſſue in 1 Rel. Abr a8 
the Snare Impedit, an Attaint lies. 10 Co. 119. 

So in an Aſſiſe, if they are at Iſſue upon the Plea in Bar, and that is Fitz. Aitaint 
found for the Plaintiff, and it is inquired over of the Seiſin and Diſſeiſin, 


5 
if the Diſſeiſin be found by a falſe Verdict, an Attaint lies thereupon. l 1 Ws 
In an Action againſt Tenant in Tail, if he makes Default, and he in 1 Rol Abr. 


the Reverſion prays to be received, ſuppoſing him to be 'Tenant for Life, 280. 
which is counterpleaded, upon which they are at Ifſue, and it is found. 
againſt him in Reverſion, and the ſame Inqueſt taxes the Damages againſt 
the Leſſee, no Attaint lies upon this Verdict; becauſe the Judgment 


againſt the Leſſee is given upon the Default; and ſo this is but an Inqueſt 
of Office for the Damages. 


An Attaint lies upon a Verdict before the Sheriff in a Writ of Inquiry ce. Lit. 3 5.4. 
of Waſte, becauſe by the Statute the Sheriff is made Judge in this Caſe. 1Rol.4br.280. 
No Attaint lies upon a Verdict given by twenty-four Jurors, nor does 2 Fol. Abr. 
it lie upon a Verdict given in an Attaint for the Thing of which the Jury 280. 

is attainted ; but if they find any collateral Matter præter the Attaint, it 


In a Writ of (5) Right, if the Grand Aſſiſe be taken upon the meer 12 H. 6. 6. 
Right, no Attaint lies thereupon ; but if the Iſſue be taken upon a colla- (“) Whether 
teral Matter, and not upon the meer Right, an Attaint lies thereof. lay 3 


i : real. becauſe 
he might have falſificd in an Action of an higher Nature, vide 2 Inſt. 257. 


If a Deed with Witneſſes be pleaded, and the Inqueſt paſſes in the 1 Rc. Abr. 
Affirmative, no Attaint lies thereof; becauſe the Witneſſes have adjudged 2? 
this to be true; but atherwiſe it is if it paſſes in the N egative, and Diſ- A, „ e 
affirmance of the Deed; (c) for the Witneſſes ought to teſtify nothing S. P. becauſe 
but what they ſee or hear. | wieneſſes 


\ 5 g : cannot teſti- 
18 Negative, but an Affirmative. (e) An Attaint does not lie for not finding a Divorce, becauic 
that does not lie in their Conuzance, being a Record. 1 Rol Abr. 281. — If the Jury find a ſpecial 
Matter which is not Part of their Charge, nor pertinent to the Iſſue, no Atraint lies for this. 11 Co 13 


—YW here it lies for finding falſly a Matter of Form only, the principal Matter being true. Keilw. 67. 
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43 AF. 41. In an Aſſiſe, if the Jury find a Special Verdict, and refer it to the 


— Attamt Court, whether upon the Matter the Tenant be a Diſſeiſor, and upon 
Cro. Eliz.309. the Matter the Court adjudge him to be a Diſſeiſor, tho' in Law he be 


S. P. per Cur. no Diſſeiſor, yet no Attaint lies againſt the Jury, (a) becauſe it is not 
(a) But fol- their Fault, but the Fault of the Court. 

lowing the 

Direction of the Court will not bar an Attaint; for if the Judge declares the Law to the Jur 
erroneouſly, and they find accordingly, tho' this may excuſe them from the Forfeitures, yer 3 
ever upon the Attaint the Judgment is to be reverſed, and a Man ſhall not loſe his Right by the 
Judge's Miſtake of the Law. Vaugh. 145. 


OY 


1 Rol. Abr. An Attaint lies before Execution ſued, for the Danger of the Death ot 

282. the Petit Jury in the mean Time; for after the Death of any of the 
; Petit Jury, no Attaint lies. | 

9 H 6. 2. An Attaint lies for exceſſive Damages, as alſo where the Jury give too 


"oj br. little; but if the Jury give exceſſive Damages, and the Court abridge 
them, and make them reaſonable, no Attaint lies againſt the Jury, tho 
they have made a falſe Oath; for ſuch Abridgment is made upon the 
Prayer of the Party, and therefore he ſhall not have an Attaint alſo. 

1 Rol. Abr. So if the Court increaſes the Damages, and makes them reaſonable, 

2g whereas before they were too ſmall, no Attaint lies. 

2 Abr. So if the Jury give exceſſive Damages, and after the Plaintiff, to whom 


they are given, releaſes Part of the Damages, by which the Reſt of 
the Damages which remain are reaſonable enough, no Attaint lies; for 
hereby the Defendant's Cauſe of Grievance is taken away. 

12 E 4. 5. In an Attaint, if the Plaintiff aſſigns the falſe Oath in exceſſive Da- 

Bro. Attaint mages, he ought to aſſign it in this Manner, ſcilicet, that the Goods for 

which the Damages were given were but of the Value of 4os. and 

that in the Damages given over this Sum they made a falſe Oath. 

"1 Co. 5. b If in Treſpaſs againſt two one pleads Not guilty, and this found a- 

_ — gainſt him, and exceſſive Damages given, and after the other Defendant 

Hob 66, comes and pleads Not guilty, and this is found againſt him alſo, he may 

Cro. Fac. 351. have an Attaint upon the firſt Verdict, becauſe bound by the Damages 


10 Co. 119. f . ö : 2 

_ wo 8 ; and tho' he is a Stranger to the Iſſue, yer he is privy in 

3 | | 

8 Abr. In a Quare Impedit againſt two, they make ſeveral Titles; and it is 

wy? found for one Defendant, and that the other diſturbed him, the other 
may have an Attaint upon this; for by this he loſes the Preſentation. 

1 Rol. Abr. He who is Party to the Recovery ſhall have an Attaint, altho' he 


282.—— The was not Tenant at the Time of the firſt Writ brought, nor when the 
Reverſioner | 


(by the Com- Judgment was given. 


mon Law) after the Death of Tenant for Life. Dyer 1. pl. 5. 3 Co. 4 — And during the Life of ihe 
particular Tenant, per 9 Rich. 2. cap. 3 | 


48 E. 3.17. If an Action of Joint-tenancy be pleaded with a Stranger, and the 


Gedb. 378. Stranger joins with the Tenant in the Maintenance thereof, and this is | 


found againſt them, yet the Stranger ſhall not have an Attaint, becauſe 
he is not Party to the Writ. 

11 H. 4.27. So in an Action againſt A. and B. if it is found againſt them upon 
FI Abr. ſeveral Iſſues, A. ſhall not have an Attaint upon a falſe Verdict againſt 
| B. becauſe he was not Party to this Iſſue. 8 85 
11 H. 4. 30. So in Treſpaſs againſt two, if one pleads a Releaſe, upon which they 
2 Abr. are at Iſſue, and the other pleads the ſame Plea as Servant to him, if it 
a be found againſt the Maſter, the Servant ſhall not have an Attaint there- 

upon, for he is not Party to his Iſſue. 
1 Rel. Alr. So in Waſte againſt two, if one makes Default, and the other pleads, 
203, and it is found againſt him, the other who made Default ſhall not have 
an Attaint thereupon, becauſe he is not Party to the Iſſue. 
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= Pentur. 7. Ni Prata ſua arentur. 8. Quod Corpora ſua Carceri manci- vided. «ft 
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If a Villein be found free in a Homine Replegiando againſt the Lord, N Ar. 
and after the Lord dics, the Heir ſhall have an Attaint; ſo if the Villein 253. 
were found free by a falſe Verdict, in an Action of "Treſpaſs brought by 
him againſt the Lord, and after the Lord dies, his Heir ſhall have an 
Attaint, becauſe hereby he loſes his Inheritance in the Villein ; but he 


cannot have an Attaint for the Damages, but the Executors may, becauſe 


they belong to them. 
he petit Jury can plead no Plea but ſuch as may excuſe them of the 12 H 6. 6. 


f:1ſc Oath; and by the 23 U. 8. cap. 3. it is enacted, that after the e caps 
intiff I: | e Oath, the Petit fury, if they be the ſame * 4 
Plaintiff hath aſſigned the falle Oath, the Jury, ey be 3 


Perſons, and the Writ, Proceſs, Return and Aſſignment good, ſhall have ame Rule 
no Anſwer, but only that they made a true Oath ; unleſs the Plaintiff, a,. 
in an Attaint upon the ſame Verdict, hath before Nonſuit diſcontinued, 

or had Judgment againſt rhe Petit Jury. 

In an Attaint upon a Verdict in Treſpaſs, one of the Petit Jury plead- %, - Co. 
ed an Award between the Plaintiff and Defendant, and whether this was 44. 4. S. P. 
a good T lea dubitatur. Kelw. 130. where it is 

| ſaid to be a 
good Plea, yet ©. Ef wide Dyer 75. Pl. 27. 


In an Attaint brought by the Iſve in Tail, upon a Verdict in a Fr- 1 Rol. Alr. 


medon againſt his Anceſtor, the Releaſe of the Anceſtor is not any Bar, 9 3 
for the Attaint is intailed as well as the Land itfelf. „5 


By the 23 I. 8. cap. 3. all Attaints muſt be taken (a) in the King's Bench ( And 


or Common Pleas, and not ellewhere; but a N Prins may be granted. eros" no 

onufance 
can be granted upon any Atraint, becauſe all Attaints are to be taken either before the King in his 
Bench, or before the Jultices of the Common Pleas, and in no other Courts, Sc. Co. Lit. 294 b,—— 
Where a Verdict and Judgment given in the Exchequer was removed by Certiorari into the Common 
Pleas, and an Attaint. Vide Dyer 201. pl. 65. Moor 17. pl. 60. N. Bendl. pl. 132. Rel 210, vide Dyer 
81. pl. 65. Cro. Eliz. 645 in which Book, becauſe the Record was not removed in Banco, it was ad- 
judged againſt the Plaintiff, and the Court would not grant him a Day to bring in the Record, and 
Fig, the Plaintiff, at his Peril, ought to have brought it in beſore; & vide Cro. Eliz. 371, $72. — 
How to be removed, vide 1 Rol. Abr. 394. But if an Attaint be brought on a Judgment in Banco, 
and thereupon the Plaintiff aſſigns the falſe Oath, and the Defendant pleads Bonum © Legale fecerunt 
Sacramentum, and thereupon they are at Iſſue, and after the firſt Record is remove“ by a Writ of 
Error, yet the Proceſs againſt the Grand Jury and the Party ſhall not be ſtayed, but the Court may 
proceed. Dyer 284. Pl. 35. 


The Judgment at Common Law was very (Y) ſevere; and, accord- Co. Lit. 294. 


ing to my Lord Coke, importeth eight great and grievous Puniſhments ; 110 * Abr. 


1. Cd amittant Liberam Legem imperpetuum; that is, he ſhall be ſo in- (% And vas 
famous as never to be received as a Witneſs, or to be of any Jury. ſevere, that 


2. Q:od forisfaciant omnia bona & Catalla ſua. 3. Qr0d terre & Tenementa few or no 


in manus Domini Regis Capiantur. 4. Sed uxores & Liberi extra Domus * 8 4 
n Ju ame 


were con- 


But the Severity of this Puniſhment was mitigated by the Statute 1; Co. Lit. 
23 II. 8. cap. 3. Which prefcribes the Methods of Proceeding in Attaint, 294. 
and inflicts certain Pecuniary Puniſhments on the Jurors, in Proportion 


to the Damages ſuſtained by the Party by the filſe Verdict, in which 
the (c) Party recovering is to be joined. And by 


the Equity 


9 of the Stature it lies againſt the Executors of the Party for whom Judgment was given. Moor i7. Pl. 
= 62. N. Lendl. 132. Relw. 210. a. 1 And. 24 yer 201. pl 65. 


[4 he hath loſt by the Verdict, as well his Lands as the Meſne Profits; as 23% 
& alſo his Damage, if he loſt in a Perſonal Action. 


If a Man recover in an Attaint, he ſhall be (a) reſtored to all that 1 Rot. Abr. 


(d) If during 
the Life of 

the Tenant for Life the Reverſioner recovers in an Ariaint, the Tenant ſhall be reſtored to the Poſ- 
{ihon and Meſne Profits, and the Reverſioner to his Arrcarages of Rent; but if the Tenant be 


* dend, or of Covin with the Demandant, the Reverſioner ſhall, Sc. per 9 Rich. 2. cap. 3. 


Vol. III. 4 C So 
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1 Rol. Ab- So if a Man brings Debt and is barred, and he brings an Attaint, d 


286. it is found for him, he ſhall recover his Debt. 
41 Af. 18. So if the Iſſue in Tail recovers the Land in an Attaint upon a Reco. 


6. the Death of the Anceſtor. 


b. How otherwiſe puniſhable, 


And herein we muſt conſider Jurors either in a Miniſterial Capaciy, ® 
as Perſons bound to attend the Court, to do the Buſineſs for which they 2 
are returned till they are diſcharged ; or in a Judicial Capacity, as Judge | 


of the Fact to be tried, 
$ Co. 38. b. In the former Capacity they are liable to be puniſhed in ſeveral ly, 
2 Inf. 242 ſtances; as for refuſing to appear, withdrawing themſelves before they 
> Hal. Hig. are ſworn, or refuſing to be ſworn; for which every Court of Recori 


P. C zo). may, of common Right, impoſe ſuch a reaſonable Fine on any onere. 


turned on a Grand or Petit Jury, as ſhall ſeem convenient. 


I in So if after they are ſworn they refuſe to give any Verdict at all. 
3 Bulſ. 173. 


Vangb. 152. 


Kol Abr. very againſt his Anceſtor, he ſhall recover the Iſſues of the Land fn 


1 Rel. Abr. So if they endeavour to impoſe upon the Court; as where a Petit Jury f 
219. offer a Verdict to the Court as agreed by their whole Number, where in | 


Cro. Eliz.779. 
1 Hauk. P. C. 


Truth ſome of them have not agreed to it, or where they agree udn 


146. two Verdicts; and firſt, to offer one of them to the Court, and to ſtand 


2 Hal. Hiſt. to it, if the Court ſhall expreſs no Diſſatisfaction to it; but if the Conn 


P. C. zog. Nike ; ; 
3 ſhall diſlike it, then to give the other. 


that in ſuch Caſe they ſhall be fined every one a- part. 


Dyer 7891.41. So for misbehaving themſelves after their Departure from the Bar; 3 


218, „. 4. Where they do not all keep together till they have given their Verdic, 
Cro. Fac. 21. or where any of them carry any Thing () eatable with them in their 


Vaugh. 21. Pockets, or eat or drink, or otherwiſe refreſh themſelves, without Lear: | 


TRIO b. C. from the Court, before they have given their Verdict, tho they were 


(a) Which, if agreed on it, and were alſo all the Time in the Cuſtody of the Bailif 


it be ar the appointed to take care of them. 
Charge of 


him for whom they give a Verdict, avoids the Verdi& ; otherwiſe if they eat or drink at their of! 
Charge, or the Charge of him againſt whom they give their Verdict. 2 Hal. Hiſt. P. C. 306. 


Paſch. 27 Car. Alſo where a Jury, after they departed from the Bar, being late ct 
2. in B. R. Saturday Night, ſeparated and went every one to his own Houſe without 


giving a privy Verdict, or without conſulting upon the Evidence, ant | 
gave a Verdict according to the Direction of the Court; but for this 


Miſdemeanor they were fined each forty Shillings, and a new Tri 
granted; and herein the Chief Juſtice ſaid, that by ſuch Trial both Fat. 


ties may be prejudiced; for the Jurors going at large, without conſultin! | 


together, may well forget the Evidence ; and it is the Right of the King“ 
Subjects to have their Iſſues determined when the Evidence is freſh it 
the Memory of the Jurors; and the ſuffering the Jurors to go to the! 


Houſes after a privy Verdict is only by Connivance, but by the {tric . 


Rules of Law ought not to be ſuffered. 


2 Lev. 14 Alſo where the Jury have been divided, or in Doubt, about the E. 
205. dence, and have agreed to determine the Matter by throwing Crols f 


2 Fon. 83. 


3 Keb. $05. Pile, Cc. and to give their Verdict as the Chance happened; this h 
been held ſuch a Miſdemeanor, for which they have been ordered 0 | 


attend, and for which they are puniſhable, and for which a new Trial wil 
be grauted on the common Rule of Furatores male ſe geſſerunt. 
2 Jurots 
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furors are likewiſe puniſhable for ſending, for or receiving Inſtructions 
& om either of the Parties concerning the Matter in Queſtion, 


So if a Juryman have a Piece of Evidence in his Pocket, and after the % E:.616. 


Tury ſworn and gone together he (a) ſheweth it to them, this is a Miſ- 
demcanor finable in the Jury; but it avoids not the Verdict, tho” the 


Caſe appear upon Examination. 


exhort his Companions to join with him in ſuch Verdi as he thinks right. 1 Haw 


As to the Puniſhment of Jurors in their Judicial Capacity, there are 
ſeveral Inſtances where Jurors acquitring great and notorious Offenders, 
contrary to clear and manifeſt Evidence, and contrary to the Judge's 
Directions, have been puniſhed: in the Star-Chamber, and have alfo, not 
only in the King's Bench, but alſo by Juſtices of Oyer and Terminer and 
Gaol-Dclivery, been fined and impriſoned, and bound over to their good 
Behaviour; but theſe Methods were thought to be contrary to the Opi— 
nions in the old Books, and contrary to the general Reaſon of the Law; 
and being fully conſidered in (a) Byſbe7's Cafe, it was there ſettled, and hath 
been ever ſince agreed to, that Jurors are no way puniſhable, except by 
Attaint, for giving a Verdict contrary to a Judge's Directions, and a- 


gainſt what may ſeem to others clear and manifeſt Evidence, for that. 


they are the proper Judges of the Fatt to be tried, and may be reaſon- 
ably influenced by Matters known only to themſelves, as their own 
Perſonal Knowledge of the Fact, or of the Credit of the Witneſſes, or 
of the Parties. Y 

And herewith my Lord Hale ſeems to agree, and ſhews the Unreaſon- 
ableneſs of puniſhing a Jury for going contrary to the Direction of the 
Court in Matters of Law, becauſe it is impoſſible any Matter of Law 
could come in Queſtion till the Matter of Fact were ſettled and ſtated 
and agreed by the Jury, and of ſuch Matter of Fact they were the only 
competent Judges ; alſo, ſays he, it were the moſt unhappy Caſe that 
could be to the Judge, if he, at his Peril, muſt take upon him the Guilr 
or Innocence cf the Priſoner; and if the Judge's Opinion muſt rule the 
Matter of Fact, the Trial by a Jury would be uſeleſs. 

But he ſcems to admit, that the long Uſe of fining Jurors in the King's 
Bench in Criminal Cauſes, may give poſſibly a Juriſdiction to fine in 
theſe Caſes, yet that it can by no Means be extended to other Courts of 
Seſſions, of Gaol-Delivery, Oyer and Terminer, or of the Peace, or other 
inferior Juriſdiftions. 

Alſo by Hawkins, if it ſhall plainly appear in any Caſe, that Jurors are 


perfectly fatisfied of the Truth of a Fact, whereupon they declare to the. 


Court, that they find it in ſuch a particular Manner; and the Court 
directly tell them, that upon the Fact ſo found, as they have agreed it 
to be, the Judgment of the Law is ſuch or ſuch, and therefore that 
they ought to give a Verdict accordingly, yet they obſtinately inſiſt 
upon a Verdict contrary to {ſuch a Direction; it ſeems agreeable to the 
general Reaſon of the Law, that the Jurors are finable by the Court in 
fuch a Caſe, unleis an Artaint lies againſt them; for otherwiſe they 
would not be puniſhable for ſo palpable a Partiality in taking upon them 
to judge of Matrers of Law, which they have nothing to do with, and are 
preſumed to be ignorant of, contrary to the expreſs Direction of one, 
who by the Law is appointed to direct them in ſuch Matters, and is to 
be preiumed of Ability to do it. 

Alſo if a Judge, for the better DireQtion and Information of a Jury, 
ſhall ask them their Opinions concerning ſuch a particular Fact, and they 
ſhall refuſe to anſwer him, and obſtinately inſiſt to deliver in their Ver- 
dict, as they think fit, contrary to his Direction, it ſeems queſtionable 
whether they may not be fined in ſuch a Caſe alſo, unleſs an Attaine lie 

| azainſt 


2 Hack. P. C. 
147 


2 Hal. Hiſt. 
„C., gs. 
(a) But it is 
no Offence 
in a Juror to 
E. P. C. 239. 


2 Berk. P. C. 
147 8. and 
ſfoveral Au— 
thorities 
there cited. 


(a) Vangh. 


143+ 3 
2 Jon. 16,17. 


2 Hal. Hip. 
P.-C. 166, 
161,211,&@c, 


2 Hawk. P.C, 
145. for 
which is 
cited 2 Jon. 
15, 16. 

Vaug. 144-5. 
Palm. 562. 
Es vide Kel. 


50. 


2 Hawk. P. C. 
149, 
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1 Hawk. PC. Abuſes by others, in Relation to Juries, are puniſhable by Fine and 
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againſt them ; for that it is the Duty of Jurors to take the Advice and 
Information of the Court, in order to be governed by it, as far as ſhall 
be conſiſtent with their Conſciences. 


z. How Abuſes by others in Relation to them are puniſh; 
able; and therein of the Offence of Embzacery, 


Co Lit. 369. Embracery is defined in general to be any Attempt by either Party 
Moor $\5- or a Stranger, to corrupt or influence a Jury, or to incline them to fa. 
2 Hawk. P. C. vour one Side by Gifts or Promiſes, Threats or Perſuaſions, or by in- 
ſtructing them in the Cauſe, or any other way, except by opening and 
enforcing the Evidence by Council at the 'Trial, whether the Jurors give 
any Verdict or not, and whether the Verdict be true or falſe 
2 Hawk. P. C. Alſo it is an Offence of this Kind for a Stranger barely to labour 3 
259, 260. juror to appear and act according to his Conſcience, or for any Perſon 
to labour a Juror not to appear; but it is no Offence for the Party him- 
ſelf, or for any Perſon, who can juſtify an act of Maintenance, to labour 
a Juror to appear and give a Verdict according to his Conſcience. 

2 Hawk. P.C. Alſo it is an Offence to give Money to a Juror after the Verdict, 
259, 260. ynleſs it be openly and fairly given to all alike, in Conſideration of the 
Expences of their Journey and Trouble of their Attendance. 

2 Hawk P.C. So the bare giving of Money to another, to be diſtributed among 
260. Jurors, ſavours of Embracery, whether any of it be diſtributed or not; 


and it is an Offence of the like Kind for a Perſon, by indirect Means, to 
procure himſelf, or another, to be ſworn of a Tales, in order to ſerve | 
one Side; alſo it is as Criminal in a Juror, as in any other Perſon, to 


endeavour to prevail on his Companions to give a Verdict on one Side, 
by any other Arguments beſides the Evidence produced, and the general 
Obligations of Conſcience. | | 


„ Hawk. PC. The Offence of Embracery is puniſhable at (a) Common Law by In- 


— <0. dictment or Action; and if it were not known before the Trial, it will 
(a) How it is be a good Cauſe to ſet aſide the Verdict. 
turther re- 


ſtrained and puniſhed by Stature, vide 5 E. 3. cap. 10. 34 E. 3. cap. 8. 38 E. 5. cap. 12. and 1 Haul 


. 6. 260, Sec. 0 


*. Impriſonment; as if a Man aſſault or threaten a Juror for having given 
a Verdict againſt him, he may be indicted as a Diſturber of the Admi- 
niſtration of Juſtice, and one who is guilty of a Contempt to the King“ 

| Courts. 

Hill. 10 lun. Alſo the Court of King's Bench granted an Information againſt a 

The ** Town-Clerk, for publiſhing an Order of the Court againſt Jurors who 

ver. Wake. had found a Perſon guilty of Manſlaughter only, upon an Indictment of 

field, Murder, by which Order the ſaid Jurors were declared to be juſtly 
ſuſpected of Bribery. | 


3 


2 Juſtices 
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Juſtices of Peace, 


(A) Of the ancient Officers, called Conſervatozs of the 
Peace. 3 

(B) Of the firſt Inſtitution, and general Statutes which 
give Juſtices of Peace a Jurisdiction. 


ay their Commiſſion, and Manner of appointing 

them. = 

(D) Who are qualified fo2 the Office. 

(E) Of their Authozity and Jurisdicton purſtitant to 
their Commiſſion, and the general Statutes relating 
to them : And herein, 


* 


1. What Juriſdiction they have in Relation to Treaſon and 
Miſpriſion of Treaſon. 

2. What in Relation to Felonies. 

3. What in Relation to inferior Offences. 

4. How far they have Power to proceed on Indictments not 
taken before themſelves. 

5. By what Juſtice the Juriſdiction muſt be exerciſed; and 
therein how far a Juſtice of a County may a& out of it, 
or within a Liberty. 


— 0 and 


(A) Ok the ancient Officers, called Conſerva- 
toꝛs of the Peace. 


T ſeems to be clearly agreed, that before the Statute 1 E. 3. Cap. 16. 7,anb. book 1. 
there were no Juſtices of the Peace, and that they were firſt inſti- cap. 3. | 
ruted by that Statute ; yet by the Common Law there were certain 2 Hal. Hiſt 
Conſervators of the Peace, which were of two Sorts. 1. Thoſe who © _ we 4 

in reſpect of their Offices had Power to keep the Peace, but were not * 

ſimply called by the Name of Conſervators of the Peace, but by the 

Name of ſuch Offices. 2. Thoſe who were conſtituted for this Purpoſe 

only, and were ſimply called by the Name of Conſervators or Wardens 


of the Peace. 


"= 


As co the firſt Sort, the King is undoubtedly the Principal from whom pat. chap. 1. 


all Authority of this Kind is originally derived; but it is ſaid, that he Crompe. 6. 
= cannot take a Recognizance for the Peace, becauſe it is a Rule that no Bre. Recegni- 
Recognizance can be taken by any one who is not a Juſtice either of Re- * '+ 


cord or by Commiſſion; alſo the Lord Chancellor, or Lord Keeper of 


5 1 the Great Seal, the Lord High Steward of England, the Lord Marſhal, 
| tne Lord High Conſtable, and every Juſtice of the King's Bench, and the 


Vol. III, 4 D Maſter 


| 
| 
N 


Juſtices of Peate. 


Maſter of the Rolls, and, as ſome ſay, the Lord Treaſurer, have 1 
general Authority to keep the Peace throughout the Realm, ang to 
award Proceſs, and to take Recognizances for it; but a Peer, as ſuch 
ſeems to have no more Power in this Reſpect, than a meer private 
Perſon. | | 
10 H. 6. 7-6. Alſo all Courts of Record, as ſuch, have Power to keep the Peace 
Lamb. book 1. within their own PrecinCts ; and the Juſtices of Gaol-Delivery may take 
chap. 3. Surety of the Peace from a Perſon committed, for not finding ſuch 
Surety. 
12 HJ. 1). b. Al every Sheriff is a Principal Conſervator of the Peace within his 
— . 95 County, and may ex officio award Proceſs, and take Surety for it; and, 
EN. B * as ſome ſay, the Surety ſo taken is to be looked on as a Recognizance or 
Matter of Record, and not as a common Obligation, becauſe it is taken 
by Virtue of the King's Commiſhon. 
Vide Tit. Alſo a Coroner is another Principal Conſervator of the Peace, and 
Coroner. may bind any one to the Peace who ſhall make an Affray in his Preſence, 
but he is ſaid ro have no Authority to grant Proceſs for the Peace; 
and it ſeems, that the Security taken by him for the Peace is not to be 
looked on as Matter of Record, but as Matter in Pazs, only except 
where it is taken by him as Judge in his own Court for an Affray i, 
his Preſence. | 


Vide Tit. Alſo every High and Petit Conſtable are, by the Common Law, Con- : 
Conſtable. ſervators of the Peace within their ſeveral Limits, and may take Order | 


for the Keeping of the ſame. 
The Conſervators of the Peace, ſimply ſo called, were either Ordinary 
or Extraordinary. 
== Peace 18. The Ordinary were either by "Tenure, viz. ſuch as held their Land; 
ee by this Service, or by Election, viz. ſuch as were choſen by the Free. 
Lamb. book 1. holders of a County, in Purſuance of the King's Writ for this Purpoſe, 
chap. 3. or by Preſcription, viz. ſuch as claimed ſuch a Power by an immemoril 
—__ — Uſage in themſelves and their Anceſtors, or Predeceſſors, or thoſe wioſe 
DS Se 24g Eſtate they had; but the Power of none of thoſe Conſervators of it 
Cromtt. 6 Peace ſeems to have been greater than that of Conſtables at this Day, 
unleſs it were inlarged by ſome ſpecial Grant or Preſcription. 
Lamb. boki, The Extraordinary Conſervators of the Peace were Perſons ſpecially 
chap. 3. commiſſioned in Times of imminent Danger, either from Rebels or fe- 
reign Invaders, to take care of and defend ſuch a particular Diftri 
committed to their Charge, and to preſerve the Peace within the Limits 
of it; and theſe had Power to command the Sheriff, with his whole Poſt, 
to aſſiſt them. | 


(B) Of the firſt Jnſt(tution, and general Sts | 
tutes which give Juſtices of Peace a Juri 


diction, 


(a) And JEET Ins of Peace were (a) firſt inſtituted by the Statute 1 E. . 
cap. 16. which provides in the following Words: That for ue 
not be a better Keeping and Maintenance of the Peace, the King willeth, that 


therefore a 
Perſon can- 


2 of in every County good Men and lawful, which be no Maintainer of 


eace by, © Evil, or Barrators in the Country, ſhall be aſſigned to keep the Peace 
Preſcription. 


4 Leon. 149. ——And have no Juriſdiction but what Statutes give them, being created within Time ® 8 2 


4 NY 


Memory. 1 Salk. 406. 
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the 4 E. 3. cap. 2. it is further Enacted, That there ſhall be 
3 left Men in every County to keep the Peace, and 
at the Time of the Aſſignments Mention ſhall be made that ſuch, as ſhall 
be indicted or taken by the ſaid Keepers of the Peace, ſhall not be let to 
Mainprize by the Sheriffs, nor by none other Miniſters, if they be not 
mainpernable by the Law; and the Juſtices aſſigned to deliver the Gaols 
hall have Power to deliver the ſame Gaols of thoſe that ſhall be indicted 
before the Keepers of the Peace, and that the ſaid Keepers ſhall ſend 
their Indictments before the Juſtices, Ec.” 
And it is further Enacted by 18 E. 3. cap. 2. That two or three of 
the beſt Reputation in the Counties ſhall be aſſigned (a) Keepers of the (a) Altho' 
Peace by the King's Commiſſion, and at what Lime Need ſhall be, the 2 mot 
ſame, with other wiſe and learned in the Law, ſhall be aſſigned by the a tos Juti- 
King's Commiſſion to hear and determine Felonies and Treſpaſſes done ce, of Peace 
againſt the Peace in the ſame Counties, and to inflict Puniſhment rea- in their Com- 


ſonably according to the Law and Reaſon and the Manner of the nes Foe 
Deed.” | + | by this Sta- 
tute they are expreſly called Keepers of the Peace, and the Keeping thereof is the 28 End of 
their Office, it has been adjudged igt the Caption of an Indi ment coram A. B. & C. D. Cuſtodibus Pacis 
& Fuſticiariis Demini Regis is god uithout ex preſly naming them Juſlices of Peace. 2 Rol. Abr. 95. — 
Alſo it hath been reſolved, that the Deſcription of \uſtices of Peace by the Name of Fuſticiarii omni 
| Regis ad Pacem conſervandam, Ec. is good, without ſaying ad Pacem Domini Regis, for that it is neceſſa- 
rily implied. 2 Hawk. P. C. 38. 
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And it is further Enacted by 34 E. 3. cap. 1. © That in every County 
of England ſhall be aſhgned 2 the keeping of the Peace one Lord, and 
with him three or four of the moſt worthy in the County, with ſome 
Learned in the Law, and they ſhall have Power to reſtrain the Offen- 
ders, Rioters, and all other Barrators, and to purſue, arreſt, take, and 
chaſtiſe them according to their 'Treſpaſs or Offence, and to cauſe them 
to be impriſoned, and duly puniſhed, according to the Law and Cuſtoms 
of the Realm, and according to that which to them ſhall ſeem beſt ro 
do, by their Diſcretion and good Adviſement; and alſo to inform them, 
and to inquire of all thoſe that have been Pillors and Robbers in the 
Parts beyond the Sea, and be now come again, and go wandering, and 
will not labour as they were wont in Times paſt; and to take and arreſt 
all thoſe that they may find by Indictment or by Suſpicion, and to pur 
them in Priſon, and to take of all them, that be not of good Fame, 
where they ſhall be found, ſufficient Surety and Mainprize of their good 
Behaviour towards the King and his People, and the other duly. to 
puniſh, to the Intent that the People be not by ſuch Rioters or Rebels 
troubled nor endamaged, nor the Peace blemiſhed, nor Merchants nor 
other paſſing by the Highway of the Realm diſturbed nor put in the 
Peril, which may happen of ſuch Offenders; and alſo to hear and deter- 
mine at the King's Suit all manner of Felonies and Treſpaſſes done in 
the ſame County, according to the Laws and Cuſtoms aforeſaid. 

And it is Enacted by 1) R. 2. cap. 10. © That in every Commiſſion of 
the Peace thro* the Realm, where Need ſhall be, two Men of Law 
of the ſame County where ſuch Commiſſion ſhall be made, ſhall be 
aſſigned to go and proceed to the Deliverance of Thieves and Felons, 
as often as they ſhall think it expedient. 

And it is further Enacted by 2 H. 5. Stat. 1. cap. 4. That the Juſtices 
of Peace in every Shire named of the Quorum, (except Lords, and the 
Juſtices of either Bench, and the Chief Baron, and Serjeants at Law, 
and the King's Attorney for the Time that they ſhall be occupied in 
the King's Service, ) ſhall be refiant in the ſame Shire, and ſhall make 
their Seſſions four Times by the Year, viz. in the firſt Week after 
Michaelmas, Epiphany, Faſter, and the Tranſlation of St. Thomas the 
Martyr, and oftner if Need be, and that the ſame Juſtices hold their 
Seſſions throughout England in the ſame Weeks every Year. 
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Salk. 475 


Lamb. B. 1. 


cap. $5. 


Brook, Com- 
miſſion, cap. 5 
Dalt. cap. 3 
1 Lev. 219. 


(a) Nor can 
a Juſtice of 
Peace of a 
Corporation 
creared by 
Patent reſign. 


2 Hawk P.C. 


35 


4 Inſt. 171. 
Lamb. B. 1. 


cap. 9. 


2 Hawk. PC. 


35. 


2 Hauk. P. C. 


35 


4 Juſtices of Peace, 


Theſe ſeem to be the moſt general Statutes relating to the Author; 
of Juſtices of Peace, beſides which there are a very great Number ct 
ſubſequent Statutes which give them particular Powers, ſometimes to one © 
Juſtice, ſometimes to two, ſometimes in their Seſſions, ſometimes out of Z 
their Seſſions; of which in this Place I ſhall no otherwiſe take Notice then 
by obſerving, that where by Statute a ſpecial Authority is given to Ju. | 
ſtices of Peace, it muſt be exactly purſued. | 


8 — * * 
D- 


* —_ 


* 


(C) Of their Commiſſion, and Manner of | 
appointing them. 


in of the Peace can only be appointed by the King's Con. | 
miſſion, and ſuch Commiſſion muſt b in his Name; bur it is no 
requiſite that there ſhould be a ſpecial Suivar Application to, or Warrant 
from the King for the granting thereof, is only requiſite for ſuch 
as are of a particular Nature; as conſtituting the Mayor of ſuch a Town, | 
and his Succeſſors, perpetual Juſtices of the Peace within their Liberties, | 
Sc. which Commiſſions are (a) neither revokable by the King, nor deter. 
minable by his Death, as the common Commiſſion for the Peace is, © 
which is made of Courſe by the Lord Chancellor according to his Di. 
cretion. | 
1 Rol. Rep 135 


The Form of the Commiſſion of the Peace, as it is at this Day, wa, | 


according to Hawkins, ſettled by the Judges about the 33 Eli. and isin 
Subſtance as followeth. | 


Beginning with a. Salutation from the King to the ſeveral Perſons | 
named in it, it afterwards aſſigns them, and every one of them jointly | 
and ſeverally, the King's Juſtices to keep the Peace in ſuch a County, | 
and to cauſe to be kept all Statutes made for the Good of the Peace and | 
quiet Government of the People, as well within Liberties as without, and | 
to puniſh all thoſe who ſhall offend againſt any. of the ſaid Statutes, and | 
to cauſe all thoſe to come before them, or ſome of them, who ſhall | 
threaten any of the People as to their Perſons, or the Burning of their | 
Houſes, in order to compel them to find Surety for the Peace or good | 
Behaviour; and if they ſhall refuſe to find ſuch Surety, to cauſe them to 
be ſafely kept in Priſon till they ſhall find it. | 

Then it goes on, and aſſigns them, and every two or more of then, 
(of which Number either ſuch or ſuch a particular Perſon among then 
is ſpecially required to be,) Juſtices, to inquire by the Oath of good and 
lawful Men of the ſame County, of all Felonies, Witcherafts, Inchant- | 
ments, Sorceries, Magic Art, Treſpaſſes, Foreſtallers, Regrators, I'- | 
groſſers, and Extortions whatſoever, and of all other Offences of which 


| Juſtices of the Peace may lawfully inquire; alſo, of all thoſe who ſhall go | 


or ride armed, &c. or in Companies, to the Diſturbance of the Peace, 
and alſo of all Innholders, and others, who ſhall offend in the Abuſe of | 
Weights or Meaſures, or ſelling of Victuals, Ec. and alſo of all Sheriff, | 
Bailiffs, Stewards, Conſtables, Gaolers, and other Officers who ſhall it 
faulty in the Execution of their Offices; and to inſpect all Indictmens 
taken before them, or any of them, or other former Juſtices of the Peace 
for the ſame County, and to make and continue Proceſs againſt. all the 
Perſons ſo indicted, till they ſhall be taken, or render themſelves, or be 
outlawed; and to hear and determine all the Felonies and other Offencs 
aforeſaid; provided, that if a Cauſe of Difficulty ſhall ariſe, they -ſhall an _- 
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_— 


proceed to give Judgment, except in the Preſence of ſome Juſtice of one 


of the Benches, or of Aſſiſe. 


And then it commands them to make Inquiries of the Premiſſes, and 2 Zack. P.“ 
to hear and determine the ſame at certain Days and Places, which they, 3“. 


or any ſuch two or more of them, ſhall appoint; and then it goes on, and 
commands the Sheriff of the County to return before them, at certain 


Days and Flaces to be made known to him by them, ſuch and ſo many 


Y 
C 
"4 
'4 
(4 
C 


lawful Men of his Bailiwick, by whom the Truth of the Premiſſes may 


© bc beſt known and inquired ; and then concludes by aſſigning ſome one 
® of them Keeper of the Rolls of the Peace in the ſame County, and com- 
* manding him to cauſe to be brought before himſelf and his Fellows, at the 


{aid Days and Places, the Writs, Precepts, Proceſſes, and Indictments 

aforeſaid. | i 
My Lord Hale gives us the ſame Commiſſion, which at preſent, ſays 3 Hi. 

he, conſiſts of two Clauſes of Aſignavi mus; by the firſt of which each of? 5. 


them is made a Juſtice or Conſervator of the Peace; by the ſecond 
= //ienavimus Power is given to them, or two of them, whereof one of the 


071m, to hear and determine Felonies, and other Matters; for the bare Stamf. P. C. 
making them Juſtices of the Peace, without this Clauſe, doth not give B. . 


them Power to hear and determine Indictments; he alſo takes Notice of 


a Proviſo in the ſaid Commiſſion, viz. that in Caſe of Difficulty ariſing, 

then to reſpite Judgment till the Juſtices of Aſſiſe come into the Coun- 

ty, oc. | | | 

I ſeems agreed, that Juſtices of the Peace may by Virtue of their Lamb. B. 1. 
Commiſſion execute as well the Statutes made before the Reign of — 
Edw. 3. for the better keeping of the Peace, ſuch as the Statutes of Min- — 5 y 
cheſter and Weſtminſter, &c. as thoſe made ſince that Time; and yet the g 
Statutes, which ordain Juſtices of the Peace, ſay nothing of the Execu- 

tion of thoſe former Statutes ; from whence, ſays Hawkins, it appears 2 Hawk P. C. 


that the King may by Commiſſion authoriſe whom he pleaſes to execute 36. 
a Statute. | | | 


(D) Who are qualified foꝛ the Office. 


Y the Statute 2 H. 5. Stat. 2. cap. 1. it is Enacted, ©* That Juſtices 

) © of Peace ſhall be made in the Counties of England of moſt ſuffi- 

cient Perſons dwelling in the ſame Counties, by the Advice of the 
Chancellor and of the King's Council, without taking other Perſons 

dwelling in foreign Counties to execute ſuch Office, except the Lords 

and the Juſtices of Aſſiſes to be named by the King and his Council, 

and except all the King's chief Stewards of the Lands and Scignories of 

the Dutchy of Lancaſter in the North Parts and in the South for the 

Time being. 

By the 1 Mar. Seff. 2. cap. 8. it is Enacted, © That no Perſon having 

or uſing the Office of a Sheriff of any County ſhall uſe or exerciſe the 

Office of a Juſtice of Peace, by Force of any Commiſſion, or otherwiſe, 

in any County where he ſhall be Sheriff, during the Time only that he 

ſhall excrciſe the ſaid Office or Sheriffwick, and that all Acts done by 

ſuch Sheriff by Authority of any Cominiſfion of the Peace, during the 

Os EO ſhall be void. 2 8 

By the otatute 18 J. 6. cap. 11. it is Enacted, That no Juſtice of 18. 
Peace within the Realm of England in any County ſhall be * or * ** 
deputed, if he have not Lands or Tenements to the Value of 20 “ der Nature, i. 


«1271, Except in Cities, Towns Corporate, £9c. a wig io 
a Cc na 


* a Commiſſion, and did ſome AR purſuant thereto, not having Lands, &c. Cro. Fac. 643 4. 
ol. III. 4 E And » 
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And now by the 5 Georg. 2. cap. 18. it is Enacted, That no Peron 
ſhall be eapable of being a Juſtice of the Peace, or to act as a Juſtice of 5 
the Peace, for any County within that Part of Great Britain called 
England, or the Principality of Wales, who ſhall not have an Eſtate f © 
Freehold or Copy hold to and for his own Uſe and Benefit in Poſſeſn 
for Life, or for ſome greater Eſtate either in Law or Equity, or an © 
Eſtate for Years determinable upon one or more Life or Lives, or fr 
a certain Term originally created for twenty-one Years, or more, in 
Lands, Tenements, or Hereditaments, lying in that Part of Great Bi. © 
tain called England, or Principality of ales, of the clear yearly Value © 
of one hundred Pounds over and above what will ſatisfy and diſcharge J 


all Incumbrances that may affect the ſame. 


© And it is further Enacted, That no Attorney, Solicitor, or Proctor in 
any Court whatſoever, ſhall be capable to continue or be a Juſtice of tie 
Peace within any County for that Part of Great Britain called Engl, 
or the Principality of Wales, during ſuch Time as he ſhall continue in 


the Buſineſs and Practice of an Attorney, Solicitor, or Proctor. 

And it is further Enacted, That if any Perſon, who ſhall not be qua 
lified according to the Directions of this Act, ſhall accept or take upon 
himſelf the Office of a Juſtice of the Peace, or ſhall do any Act as ſuch, 


the Perſon ſo offending ſhall for every ſuch Offence forfeit and pay the | 


Sum of one hundred Pounds ; one Moiety whereof ſhall be to the King 
Majeſty, his Heirs and Succeſſors, and the other Moiecty to ſuch Perſon 
or Perſons as will ſue for the ſame by Action of Debt, Bill, Plaint, ot 


Information in any of his Majeſty's Courts of Record at H/eftminſeer, in 


which no Eſſoin, Protection, Wager of Law, nor more than one In. 


parlance ſhall be allowed. 


© Provided, That this Act ſhall not extend to any City or Town being | 


a County of itſelf, or ro any other City, Town, Cinque Port, or Li- | 


berty having Juſtices of the Peace within their reſpective Limits and 


Precincts by Charter, Commiſſion, or otherwiſe ; but that in ever 


ſuch City, Town, Liberty, and Place ſuch Perſons may be capable to 


be Juſtices of the Peace, and in ſuch Manner only as they might hare | 


been if this Act had never been made. 


© Provided alſo, That nothing in this Act contained ſhall extend to | 


incapacitate any Peer or Lord of Parliament, or the eldeſt Son or Heir 
Apparent of any Peer or Lord of Parliament, or of any Perſon qualified 


to ſerve as Knight of a Shire by an Act intituled, An Ad to ſecure th | 
Freedom of Parliaments, by the further qualifying Members to ſit in th: | 


Houſe of Commons, to be a Juſtice of Peace for any County, or to act 


ſuch. 


© Provided alſo, That nothing in this Act contained ſhall extend or b. 
conſtrued to extend to incapacitate or exclude the Officers of the Boar! 


of Green Cloth from being Juſtices of the Peace within the Verge of 


his Majeſty's Palaces, or to incapacitate or exclude the Commiſſione! 
and principal Officers of the Navy, or the two Under Secretaries il 
each of the Offices of Principal Secretary of State from being Juſtice 
of the Peace, in and for ſuch Maritime Counties and Places where the) 
uſually have been Juſtices of the Peace. 


© Provided alſo, That this Act ſhall not extend to any of the Heads d i 
Colleges or Halls in either of the two Univerſities of Oxford and Ci © 
bridge, but that they may be made Juſtices of the Peace of and in it 


ſeveral Counties of Oxford, Berks, and Cambridge, and the Cities and 


Towns within the ſame, and execute the Office thereof as fully and q 
freely in all Reſpects, as heretofore they have lawfully uſed to exec 


the ſame, as if this Act had never been made. 
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(ED) Of their Authozity and Jurisdiction pur- 
ſuant to their Commiſſion, and the general 
Statutes relating to them : And herein, 


1. What Jurisdiſtion they have in Relation to Treaſon 
and Miſpziſion of Treaſon. 


T ſeems to be clearly agreed, that Juſtices of the Peace have not Ju- 8 90. 
riſdiction to (a) hear and determine Treaſon, Premunire, or Miſpri- . ro. 
ſion of Treaſon. $90, 32; 
3 2 Hal. 8 
P. C. 44. 2 Hawk. P. C. 39. (4) In 1 Hal. Hiſt. P. C. 372. it is laid down as the Opinion of Chief 
Juſtice Rolls, that Juſtices of the Peace may take an Indictment of Treaſon, tho' they cannoc dete 


mine it. — But in another Place, viz. 1 Hal. Hift. P. C. 305. my Lord Hale ſays expreſly, that they 
cannot take an Indictment of it. | 


But as theſe Offences are againſt the Peace of the King and of the Vide the Au- 
Realm, any Juſtice of the Peace may, either upon his own Knowledge, ee 
or the Complaint of others, cauſe any Perſon to be apprehended for any!“ 
ſuch Offence, and ſuch Juſtice may rake the Examination of the Perſon 
ſo apprehended, and the (Y) Information of all thoſe who can give mate- (4) Acd theſe 
rial Evidence*againſt him, and put the ſame in Writing, and alſo bind Informations 
over ſuch who are able to give any ſuch Evidence to the King's Bench or — e. 
Gaol-Delivery, and certify his Proceedings to the ſame Court to which — wi 
he ſhall bind over ſuch Informers ; and this Doctrine ſeems to be eſta- and ſworn to 
bliſhed by conſtant Practice, eſpecially ſince the Statutes of 1 2 Ph. & by the ju- 
Mar. cap. 13. and 2 & 3 Ph. E Mar. cap. 10. which directing Juſtices of ſtiee, or his 
Peace to proceed in this Manner againſt Perſons brought before them for Clerk that 


k th 
Felony, ſeem to give them a diſcretionary Power of proceeding in like ws pron, 
Manner againſt Perſons accuſed of the above-mentioned Offences. whos, oy 
read in 


Evidence againſt the Priſoner, if the Informant be dead, or not able to travel, and ſworn ſo to be; alſo, 
ſays my Lord Hale, by the Opinion of ſome, if he were bound over, and appear not, they may be 
read ; but this, be ſays, is queſtionable. 2 Hal. Hi. P. C. 305. But for this vide 2 Hawk. P. C. 429. 


Alſo by ſome Acts of Parliament Juſtices of Peace may take Indict- 2 Hat. Hiſt. 
ments of particular Treaſons ; but thoſe Preſentments they muſt certify P. C. 44. 
into the King's Bench or Gaol-Delivery, as the Caſe ſhall require ; as upon 
the Statute of 5 Eliz. cap. 1. for maintaining the Authority of the See 


of Rome; 13 liz. cap. 2. for bringing in Bulls for Abſolution, Aenus 


Dei, c. 23 Eliz. cap. 1. for withdrawing and reconciling, or being with- 1 Leon. 239. 
drawn from the King's Allegiance. | 

So by the Statute of 3 H. 5. cap. J. as to Treaſon for clipping, E2c. 2 Hal Hip. 
Power was given to the Juſtices of Peace to inquire and make Proceſs P. C. 45. 
thereupon, and antiently that Clauſe was put into their Commiſſion, but 


now omitted; for by the Statute of x Mar. cap. 1. the Act of 3 H. 5. 


cap. 6. is repealed, and conſequently the Act 3 H. 5. cap. J. that gave 
Power to Juſtices of Peace to inquire touching it. Ns 


2, What in Relation to felonies, 


It ſeems to have been a Matter of ſome Doubt, whether Juſtices of Cre. Fac. 32. 
Peace, as ſuch, have Power to hear and determine Pelonies, Ec. and I. 46. 


this Doubt ſeems to have aroſe from the general Words of 34 E. 3. 3 


CP. 2 Hawk. P. C. 


- 38. 
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Fl: cap. 1. which is expreſs, that the Perſons aſſigned to keep the Peace ſhali 
1 have Power, among other Things, to hear and determine Felonies, 6c. 

| Stamf. P. c. But it ſeems to be now ſettled, that Juſtices of Peace have no Power 


| 53. to hear and determine Felonies, unleſs they be authoriſed ſo to do by the 

| i expreſs Words of their Commiſſion ; and that their Juriſdiction to hear 

18 5. * . and determine Murder, Manſlaughter, and other Felonies and Treſpaſſes, 

| 1 . 2 Hawk. P.C. is by Force of the ſecond Aſgnavimus in their Commiſſion, which gives 

4:28 38. them, or two of them, whereof one of the Qnoram, Power to hear and 
6 determine Felonies, c. 


Dominus Rex And hence it hath been lately adjudged, that the Caption of an Indidt. 


1 1 N ment of Treſpaſs before Juſtices of the Peace, without adding necnen dg 
| . 1. in B. R. diverſas Felonias, Ec. aſſignat, is naught. ' = 
„ | But tho” Juſtices of Peace by Force of their Commiſſion have Autho. 3 


wi rity to hear and determine Murder and Manſlaughter, yet they ſeldom 
i exerciſe a Juriſdiction herein, or in any other Offences in which Clergy F 
1 | 2 Hal. Hiſt. is taken away ; and this, ſays my Lord Hale, is for two Reaſons: 
[44 - F.C. 46. 1. By reaſon of the Monition and Clauſe in their Commiſſion, viz, * 
„ in Caſes of Difficulty to expect the Preſence of the Juſtices of Aſſiſe. : 
"ts 2. By reaſon of the Direction of the Statute of 1 2 Ph. & Mar. | 
| cap. 13. which directs Juſtices of the Peace in Caſe of Manſlaughter, and 
- other Felonies, to take the Examination of the Priſoner, and the Infor. © 
mation of the Fact, and put the ſame in Writing, and then to bail the 

Priſoner, if there be Cate, and to certify the ſame, with rhe Bail, at 
. the next Gaol-Delivery; and therefore in Caſes of great Moment they 
Ih, 1 | bind over the Proſecutors, and bail the Party, if bailable, to the net 
1 Gaol-Delivery; but in ſmaller Matters, as Petty Larceny, and ſome | 
95 Caſes, they bind over to the Seſſions; but this is but in Point of Diſcre. 
1 tion and Convenience, not becauſe they have not Juriſdiction of the | 
| 1 | Crime. | 
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3. What in Relation to inferioz Offences. | 


1 | ; s Med. 128. The Juriſdiction herein given to Juſtices of Peace by particular Statutes 
FM is ſo various, and extends to ſuch a Multiplicity of Caſes, that it were 


151 endleſs to endeavour to enumerate them; alſo they have, as Juſtices of 
1 | the Peace, a very ample Juriſdiction in all Matters concerning the Peace. 
| 7 | it - I Lev. 139, And therefore it hath been held, that not only Aſſaults and Batteries, 
IN: 1 152, but Libels, Barretry, and common (a) Night- Walking, and haunting 
r Poph. 208. Baudy-Houſes, and ſuch like Offences, which have a direct Tendency to 
36 bis Cro. Fac. 32, cauſe Breaches of the Peace, are cognizable by Juſtices of the Peace, as 
. Yelv. 46. Treſpaſſes within the proper and natural Meaning of the Word. 
N. * 1 But neither Perjury nor Forgery, at Common Law, nor any other ſuch 
3 * 
1 | Crompt. 120, like Offences, which do not directly tend to cauſe a perſonal Wrong or 
Ti Lamb. B. 1. open Violence, are cognizable by them, unleſs it be by the expreſs W ords | 
| 1. of their Commiſſion, or of ſome Statute. ö 
| | = 
1 4. How far they have Power to proceed on Jndictments | 
1 5 not taken befoze themſelves. ö 


2 Hal. Hi. Juſtices of the Peace may proceed upon Indictments taken before thei! 2? 
P. C. 46 Predeceſſors, which depends upon the Statutes 11 H. 6. cap. and 1 E. 6 
2 Hawk. P. O. cap. J. par. 6. the former of which, reciting the Inconveniencies that Pleas 
37. and Proceſſes upon Indictments before Juſtices of the Peace had often 
been diſcontinued by making of new Commiſſions of the Peace, to the 
great Loſs of the King, Cc. ordains that ſuch Pleas, Suits, and Proceſſes 
before Juſtices of the Peace ſhall not be diſcontinued by new Comm or 
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of che Peace, but ſtand in Force, and that the new Juſtices, after that 
they have the Records of the ſame Pleas and Proceſſes before them, may 
continue, and finally hear and determine the ſame; and this is confirmed 


5 by the 1 E. 6. ca 


But Juſtices of Peace have no Power to proceed on Indictments taken 2 Hal. Hip. 


before a Coroner, or before Juſtices of Oyer or Gaol-Delivery, or to P. C. 46. 


deliver Perſons ſuſpected by Proclamation. | Es 85 
But if an Indictment be taken before the Sheriff in his Torn, by the 2 Hal. Biß 
Statute of 1 E. 4. cap. 2. thoſe Indictments are to be delivered to the P. C. 46. 
© Juſtices of Peace at their next Seſſion, and they may proceed on thoſe 


85 Preſentments. 


1 5. By what Juttice the Jurisdiction muſt be exerciſed ; 
= and therein how far a Juſtice of a County may act out 
of it, oz within a Liberty, 


Every ſingle Juſtice has regularly a e thro* the whole 2 Hal. Hip. 
County, which he alone may exerciſe for the Preſervation of the Peace; T. , 44 _ 
and this Juriſdiction he has by Virtue of his Commiſſion, which conſti- 11 
tutes him a Juſtice of Peace; but the Power of hearing and determining e 
= Offences is by the Commiſſion given to two, or more, (a) Quorum untts, (a) Cannot 
sc. and therefore if two Juſtices, Quorum unus, be impowered to do a be a Seſſion 
4 Thing, it muſt appear that one was of the Qrorum. Jucken e — 
Quorum. 3 Med. 14, 152. 


So if a Thing be required to be done by two Juſtices, they muſt both 5 Ad. 180. 
be preſent at the Execution of it; as if dwo Juſtices ad judge a Perſon the | 
Father of a Baſtard Child, and the Examination is ſaid to be by one of 

them, this is naught ; for the Examination being a Judicial Act ought 

to be by both, and it is not ſufficient that one of thetn examined, and 

made a Report to the other; but if they are both preſent, and one alone 


= examines, or asks Queſtions, it is well enough: So where two Juſtices 


are enabled to bail a Perſon, they ought both to be preſent to do it, and 


not _ of them firſt to ſign the Recognizance, and then ſend it to 
another. 


A ſingle Juſtice cannot bail a Perſon that is committed by Order of 1 X. 357, 


the Seſſions ; for he that bails muſt have as high a Power as he who 897. Vide 

rommits. a Tit. Bail. 
But whatſoever Power is given to a Juſtice, or to two Juſtices of the 2 Keb. 38. 

Peace, by any Statute, is given to the Seſſions of the Peace, which con- 

ſiſts of a Collection of Juſtices. 8 | 

It has been held, that where a Statute ſays the next Juſtice, it muſt 1 X*. 559. 

be the next; but where it ſays the Juſtices of Peace in or near the Place, 


= there any Juſtice of Peace in the County will ſerve. 


Juſtices of the Peace are to execute their Authority as Juſtices of the 2 Hal. Hip. 


Peace within the County wherein they are Juſtices, and canno! P. C 

2 45 5 cannot regularly F. ©: 50. 
do a Judicial Act out of ſuch County. 5 7 2 Hawk P. c. 
3 Therefore if a Juſtice of Peace live or be out of the County wherein 13 E. 4. 8. 6. 
he is Juſtice, he cannot by his Warrant fetch a Perſon out of the Co Plow 37. 4. 


} 

b unt - 37: « 
whereof he is Juſtice, ro come before him in the County where he is. Plates Cale. 
And as Juſtices of the Peace have no coercive Power out of their Coun- 2 Hawk. P. c 
ty, they cannot make an Order of Baſtardy, or ſuch like Orders, out of 3” 
their County. | 
But a Juſtice of Peace may do a Miniſterial Act out of the County, Cre Car. 214. 


ſuch as examine a Party robbed, whether he know the Felons, according J 239. 
to the Statute, or not. | 


Vol. III. 4F Alſo 
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Juſtices of Peace. Mags 


2 Hawk. P.C. 
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2 Hal. Hiſt. 
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Alſo by the better Opinion, Recognizances and Informations voluntz. 4 
rily taken before them in any Flace are good ; for thoſe, ſays my Ls 
Chief Juſtice Hale, are Acts of voluntary Juriſdiction, and may be d 
out of the County, as well as a Biſhop may grant Adminiſtration, Inſt. 
tution, or Orders, out of his Dioceſe. | | | 

But a Juſtice of Peace cannot impriſon a Perſon for not giving a N. 
cognizance, or commit a Perſon for a Crime, for theſe are Acts of con. 

pulſory Juriſdiction, which he cannot exerciſe out of his proper Count). 

If A. commit a Felony in the County of B. where he lives, and got, 
into the County of C and is there taken, a Juſtice of the Peace of the 

County of C. may take his Examination and Informations in the Count 
of C. tho* the Felony were committed in the County of B. but wy 
Lord Hale ſays, that upon his Arraignment in the County of B. he 
would never allow theſe, Examinations to be given in Evidence, because 
tho' he may commit and examine, and give an Oath to the Informer, 
yea and bind them over to give Evidence, or commit them, yet that 5 
but for Neceſſity of preſerving the Peace, for he hath really no Jug. 
diction in the Caſe. | 

If A. commit a Felony in the County of B and upon a Warrant iu | 
againſt him by a Juſtice of Peace in the County of B. he is purſue # 
and flies into the County of C. and there is taken, he muſt not, by Vir. | 
tue of that Warrant, be carried to a Juſtice of Peace of the County af 
B. where he committed the Felony, but to a Juſtice of Peace in the Þ 
County of C. where he was taken. | 

But if A. were taken by the Warrant in the County of B. and bret 
away into the County of C. and be there taken upon freſh Suit by then 
that firſt took him, he may be either brought to a Juſtice of the County 
of C. where he was laſt taken, or before the Juſtice of the County dt 
B. by whoſe Warrant he was firſt taken ; for in Suppoſition of Law he | 
was always in Cuſtody. | | 

Bur if he eſcape before Arreſt into another County, if it be a Warrant | 
barely for a Miſdemeanor, it ſeems the Officer cannot purſue him into 
another County, becauſe out of the Juriſdiction of the Juſtice tha 
granted the Warrant; but in caſe of Felony, Affray, or dangerow | 
Wounding, the Officer may purſue him, and raiſe Hue and Cry upon 
him into any County; but if he take him in a foreign County, he isto 
bring him to the Gaol or Juſtice of that County where he is taken, for 
he doth not take him purely by the Warrant of the Juſtice, but by tit 
Authority. which the Law gives him, and the Juſtice's Warrant is a ſuf 
cient Cauſe of Suſpicion and Purſuit. 

If A. be a Juſtice of Peace in two adjacent Counties, tho? by feveri 
Commiſſions, as the Recorder of London is, he, whilſt he lives in oe 
County, may ſend his Warrant to apprehend MalefaQors in anothe!, þ 
and ſend them to Newgate, which is the common Gaol both for Lond | 
and Middleſex. | 3. N 


The Juſtices of the Peace have Juriſdiction of Felonies ariſing withi 
the Verge. = | 


Juſtices of the Peace for a County have, by their Commiſſion, an e- 
preſs Authority as well within Liberties as without, and may executt P 
their Office within a Town which has a ſpecial Commiſſion of the Peat Þ 
for its own Limits, unleſs ſuch Commiſſion have a Clauſe, that no oth! 
Juſtices, except thoſe named in it, ſhall any way concern themſelves 
the Keeping of the Peace within the Libertigs of ſuch Town. 

Alſo it ſeems, that tho' ſuch Commiſſion have a ſpecial excluſi 
Cauſe, of which the Juſtices have Notice, yet their Acts within a L. 
berty are not void, tho' perhaps they may be puniſhed for Proceeding 


in Defiance of ſuch reſtrictive Clauſe, as for a Contempt of the King" 
Prohibition. 
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By the 9 Georg. 1. cap. 7. ſect. 3. it is enacted, © That if any Juſtice 
0 A wh hal weit 1 City, or other Precinct, that is a County 


of itſelf, ſituate within the County at large, for which he ſhall be ap- 


pointed Juſtice of Peace, altho* not within the ſame County, it ſhall 
© and way be lawful for any ſuch Juſtice of Peace to grant Warrants, 
© take Examinations, and make Orders, for any Matters which any one 
© or more Juſtice or Juſtices of the Peace may act in, at his own 
Dwelling-houſe, alcho' ſuch Dwelling-houſe be out of the County where 
he is authorized to act as a Juſtice of Peace, and in ſome City, or 
other Precinct adjoining, that is a County of it ſelf; and that all ſuch 
Warrants, Orders, and other Act or Acts of any ſuch Juſtice of Peace, 
and the Act or Acts of any Conſtable, Tythinzman, Headborough, 
Overſeer of the Poor, Surveyor of the Highways, or other Officer, in 
Obedience to any ſuch Warrant or Order, ſhall be valid, good and 
effectual in the Law, altho' it happen to be out of the Limits of the 
proper Precin& or Authority; Provided always, that nothing in this 
Act contained ſhall extend to give Power to the Juſtices of Peace for 
the Counties at large, to hold their General Quarter-Seſſions of the 
Peace in Cities or Towns, which are Counties of themſelves, nor to 
impower Juſtices of Peace, Sheriffs, Bailiffs, Conſtables, Headboroughs, 
Tythingmen, Borſholders, or any other Peace-Officers of the Counties 
at large, to act or intermeddle in any Matters or Things ariſing within 
Cities or Towns, which are Counties of themſelves, but that all ſuch 
Actings and Doings ſhall be of the ſame Force and Effect in Law, and 
none other, as it this Act had never been made. 


KA 


* 


koꝛ 
_ Dears. _ 


Leaſe for Years is a Contract between Leſſor and Leſſee, 
for the Poſſeſſion and Profits of Lands, Sc. on the one 
__ and a Recompence for Rent, or other Income, on the 
other. ; | 

This is eſteemed in Law a middle Kind of Intereſt between an Eſtate 
for Life and a Tenancy at Will ; for thoſe who held large Diſtricts and 


S elm „ Rem 2. 


Tracts of Lands, being unacquainted with the Arts of Husbandry and 


Tillage, found it their Intereſt to leaſe out their Demeſnes, which for 
want of Care and Cultivation lay Waſte, and afforded them little or 
no Profit; and this way of Letting for Years was thought beſt to an- 
ſwer the Deſign and Intentions of the Lord, as well as the Expectations 
of the Tenant; for if they had let them for Life, this had given the 
Tenants too great a Power over the Lord, becauſe then they would have 
had a Property in the Freehold, and by ſuffering Diſſeiſins, or feigned 
Recoveries to be had againſt themſelves, might have ſhaken or endanger- 
ed the Inheritance of the Owner; and on the other Side, if they had 
leaſed their Land only at Will, few would have been willing to beſtow 
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any great Pains or Induſtry upon ſo precarious a Poſſeſſion, which the 
arbitrary Will and Pleaſure of a peeviſh Lord might have defeated, 
Originally Leaſes for Years were but of little Regard, the Tenam 
having only utile, not directum Dominium, and was ſaid Tenere now, 
alieno; and as he had only the Perception of the Profits, whoever te. 
covered the Freehold reduced likewiſe the Poſſeſſion, whether ſuch Re. 
covery. were true or feigned ; and the Leſſee had no other Remedy bu 
an Action of Covenant againſt the Leſſor; and this, at leaſt, was thought 
a juſt Conſtruction, that he who had deveſted himſelf of the Profits of 
his Lands for a Time, by giving them to another, ſhould be obliged tg 
maintain that Gift, or be liable to make Satisfaction if he did not; and 
this was the more reaſonable, becauſe the Leſſee was equally bound tg 
anſwer and make good the Rent during the Term; and if he did not, 
the Law allowed the Leſſor to maintain an Action of Covenant, as wel 
as of Debt againſt him, for with-holding thereof; and as they made this 
Conſtruction for the Leſſor upon the Words 77elding and Paying, which 
| Salk. 137, were no expreſs Covenant in themſelves, it was but reaſonable th 
. . ?** ſhould make the like Conſtruction for the Leſſee upon the Word Dini, 
which in itſelf no more imported an expreſs Covenant on his Part; but 
by making this Conſtruction mutual, they did Juſtice to both, and by 
making of it at all, they plainly ſhewed their Opinions of the Leaſe to be 
no other than a Contract or Agreement between the Parties, and not ſuch 
an Act as transferred any Property to the Leſſee; and this is one Reaſon 
(a) There- Why Leaſes for Years are conſidered as Chattels, and go to (a) Exe. 
tore if a cutors. h * 
Leaſe be | 
made to a Biſhop, Abbot, Parſon, or any other ſole Corporation, and his Suecceſſors, for ſuch x 
Number of Years, yet it ſhall go to the Executors or Adminiſtrators of the Leſſee, and not to his 
Succeſſors, becauſe a Term for Years being looked. upon as a Chattel, the Executors or Adminiſtri- 
tors are the only Perſons the Law allows to ſucceed thereto; and this N to the Chattel cannot 
be altered or controvied by any Limitation of the Party; but yer ſuch Caſe it ſeems, that the 
Executors or Adminiſtrators of the Leſſee ſhall hold it in the Right of, and as Truſtees for the Su“ ceſ. 
ſors ; for the Book ſays, they ſhall have it in Auter droit. Co. Lit. 9. a. 46. b. 90. a. — But this Rule, 
as to the Succeſhon of Chattels, hath two Exceptions. 1. In caſe of the King, who by his Prerogs- 
tive may take any Chattels in Succeſhon, and conſequently a Leaſe made to him and his Succeſſors 
for Years is good, and ſhall go accordingly, and not to his Executors or Adminiftrators. Co. Lit. 90. 4 
11 Co. 92. 4. — The ſecond Exception is in caſe of the Chamberlain of London, whe, by Cuſtom of 
the City, confirmed by divers Acts of Parliament, may take Chattels in Succeſſion for the Benefit of 
Orphans ; but Quære, if this Cuſtom extends to Leaſes for Years, for the Books only mention Recty- 
nizances, Obligations, &c. which are given or entred into to the Chamberlain and his Sueceſſors, by 
way of Security for Orphans Portions; Quære therefore if a Leaſe may be made to the Chamberlain 
and his Succeſſors for Years. Cro. Eliz. 464. 4 Inſt. 249. 4 Co. 65. Fulwood's Caſe, + 


Vide Tit. Co- 


Co. Lit. 45. b. Another Reaſon was, becauſe at firſt theſe Leaſes were made but for 
8 164- a ſmall Number of Years, (for my Lord Coke tells us, that by the an- 
i hs 53; Cient Law of England, no Man could have made a Leaſe for above forty 
Years at the moſt,) and the Reaſon thereof ſeems to be, becauſe they 

were only made to ſerve the Occaſions and Exigencies of the Lord in 
cultivating and improving his Demeſnes, not to borrow Money on ot 

raiſe Portions for Daughters, or ſuch other Uſes as are now made there- 

of; therefore there was no Need to extend them to any great Length of 

Time, ſince they might be renewed as often as Occaſion required; be- 

ſides, the Leſſees, if they were evicted, being only to recover Damages; i 

would have been fruitleſs to prolong Leaſes for the Term of 1000 Years 

when the Perſons who were to poſſeſs under ſuch Leaſes had no Remed/ 


for their Damages but by Recourſe to the Repreſentatives of the orig| 


wy Leſſor. 5 | 
2 8 „. Alſo another Reaſon might be, becauſe theſe Leaſes for Years welt 
a d de * under the Power of the Freeholder to deſtroy by a Recovery, for the 


Perſon coming in by the Recovery, was ſuppoſed to come in by Title 
Paramount, and ſo was not bound or obliged by them, and by Ceo: 
I 5 quen 
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5 quence ſew would be phe 6, vs ys Leaſes for any long Term; which 
| ; ; be defeated of. 8 nw 
ay Op. s oy Fo of H. 7. it was reſolved, that the Leſſees ſhould 
not only recover Damages as a Recompence for the Poſſeſſion loſt, but 
® ſhould alſs recover the Poſſeſſion itſelf; and the Statute 21 H. 8. cap. 15. 
eives the Termot Power to falſify all Manner of Recoveries had againſt 
che Tenant of the Freehold, upon feigned and untrue Titles; from whence 
Mien began to limit Jong Leaſes, becauſe by ſuch Purctiaſes they eſcaped 
the Warſhip, Relief, and other Burthens that were annexed to the an- 
cient Tenures, yet no Alteration was made in the Succeſſion to them, the 
Law having been formerly ſettled as to that Point; and if they had not 
carried the Succet in in the Manner they formerly did, they had loſt 
© the End of ſuch Limitation. h | | 
And cho” at this Day Terms for Years are multiplied to a much longer 
Duration than they were formerly, and there is now ample Remedy to 
recover the Term itſelf, yet the Succeſſion continues the ſarhe ; for be- 
= ſides the Reaſons already given, it would be inconvenient to have had 
one Rule of Property for ſhort Terms, and anothet for thoſe that were 
longer, being all of the ſame Nature, and ſtill no more than Leaſes for 
© Years; beſides, the Difficulty of fixing the juſt Bounds to any preciſe 
Determinate Number of Years, ſince one or two Years, more or leſs, 
© would have made very little Difference in Reaſon, were the Bounds 
® affixed to Leaſes of never ſo long a Continuance, and long or ſhort are 
only Terms of Compariſon; as a Leaſe for forty Years is long with re- 
© ſpect to one of eight or ten Years, and yet ſhort with reſpect to another 
of a hundred Years ; therefore that there _— be an Uniformity in the 
Law, all Leaſes for Years ate held to be of leſs Value than Eſtates for 
Life, as being Originally of much ſhorter, Duration, and alſo becauſe 
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wy they were under the Power of the Tenant of the Freehold to deſtroy, 
and therefore are conſidered only as Chattels, and caſt upon the Exe- 
cutors. | | ir | 
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. * 
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We ſhall conſider this Head under the following Diviſions. 


() Of what Things Leaſes map be made foz Pears; 


© Cyerein, 1. Of Leaſes by Jnfants, 
(0) Of Leaſes made by Yusband and Wife : And herein, 
} 1. Of Leaſes made by the Husband-and Wife by the Common 


Law. a+} i 1A + RS > ; mr 
2, Of Leaſes made by them purſuant to the Statute of 32 H. 8. 


3 D) Ot Leates by Tenant in Tall: And herein, 


1. What Leaſes Tenant in Tail might have made by the Com- 
mon lan ic, N 


FE 2. What Leaſes Tenant in Tail may now make to bind his 

= Idnc, tmco. the 3646 $i; 3 ones ; * 

| 3. When and in what, Caſes the Iſſue in Tail, or Strangers, 
: ſhall be bound by voidable Leaſes made by Tenant in Tail. 


. — 


r 


Ve. 1, + 0 Ot 


c Of the Perſons by whom Leaſes may be made; and 


— 


Bro. Tit. 
Leaſes 26. 

F. N. B. 198, 
220. 

Vaugh. 125. 
4 Co. 80. 

1 Lev. 46. 

2 Mod. 18. 


E "Leaſts and Terms or Dears. | 7 


(E) Of Leaſes foz Lives oz * by Eccleſiaſtical pe Per, 
ſons : And herein, 


1. What Leaſes they might have made by the Common Lay, 
and of the ſeveral enabling and diſabling Statutes, with ſony 
zeneral Obſervations on them. 

2. Of the Rules to be obſerved, and Qualifications requiſite to 

the Perfection of ſuch Leaſes * And therein, 


Rule 1. Where an Indenture or Deed is neceſſary. 
Rule 2. When ſuch Leaſes are to begin: And herein, 


1. When ſuch Leaſes as have ho Date at all, or a void or 
impoſſible Date, are to begin. 
2, Such Leaſes as have a good Date, and are delivered on 
the ſame Day; in what Caſes the Day of the Date or 
Delivery is to be taken incluſive; and in what Caſes en. 
clufive, 

3. Such Leaſes as have a good Date, but are not delivered 
till a Week or Month, Oc. after, when they are to be- 


in, and how no > Declaration on ſuch * is to be 
ramed. 


Rule 3 | Within what Time the old Leaſe is to be ſurrendered, 
ant therein of concurrent Leaſes. 
Rule 4. That ſuch Leaſes are not to exceed three Lives or 
Twenty-one Years, 
Re 5. Of what Things Leaſes may be made to bind ihe 
Succeſſor. 
Rule 6. What ſhall be ſaid a uſual Letting to Farm upon 
the ſeveral Statutes, and by what Perſons. 
Rule 7, What Rent is to be reſerved: And herein, 


1. That there muſt be a Rent reſerved. 

2. That this Rent muſt continue due, and be payable to 
the Leſſors and their Succeſlors. 

3. That ſuch Rent muſt be the ſame, or more in Quantity 
than hath been reſerved within twenty Years next before 
ſuch Leaſe made: And herein, 


— what ſhall * mid to be the ancient * where Va- 
5 riety of Rents: have been reſerved, or ſomething for- 
merl reſerved now omitted or varied. 
t. 2. In what Manner ſuch Reſervation is to be made. 
3. Where the Addition of more Land, with or without 
the Addition of more Rent, ſhall avoid ſuch Leaſes. 
4. Where a Reſervation of the whole Rent, or only fe 
Rata on a Leaſe of- Part, ſhould: be good. 


Rule 8. That ſuch Leaſes mult be ds without bar,. 
ment of Waſte. 


il 5 2 OS (5) of 


. WP, pus _— —"eir7, | 
Leaſes and Terms foz Wers. 299 
(F) Of Leaſes by Parſons, Aicars and others, with re⸗ 


ſpect to other Qualifications, 


(G) Of the Conſent 02 Confirmation of others to Leaſes 
made by Eccleſiaſtical Petſons: And herein, 


1. Where Confirmation is neceſſary either in reſpeR of the 
7 4 Leaſes or Eſtates made, or of the Perſons making the ſame, 
| 2. What Perſons are to confirm ſuch Leaſes or Eſtates, and in 
what Manner. 
What Eſtates they who make ſuch Confirmation are to have. 
4. At what Time ſuch Confirmation is to be made, 
5. How far Regard is to be had to the true Naming of the Cor- 
poration or Perſons who do confirm. 


(H) Of boid oz boidable Leaſes * Eccleſtallical Perſons : . 
And herein, 


1. Againſt whom Leaſes not purſuant to the Statutes, or other- 
wiſe defective, are void or only voidable. 


2, By what Means and in what Caſes ſuch voidable Leaſes may 
be made good. 


3. The Manner of avoiding ſuch Leaſes as are only. voidable. 


(Y Of Leaſes made by thoſe. have but a particular 
Eltate oꝛ Intereſt in the La 5 leaſed: bot. a yore 


1. Of Leaſes made by Tenaht in Dower or Curtefy:' 
2. Of Leaſes made by Tenant tor Lite. 


3. Of Derivative Leaſes, or by orie who is but a Leſſee for Years 
himſelf. 


4. Of Leaſes made by a Diſſeiſor or Diſſeiſec. 


5. Of Leaſes made by Joint-tenants or Tenants in common. 
6. Of Leaſes made by Copy holders. 1 


7. Of Leales made by Executors br Adminiſtrators, 1 


8. Of Leaſes made by a Bailiff of a.: Manor. 
9. Of Leaſes made by a Guardian. 


10. Of Leaſes made purſuant to Authority. 


f\ 
11, Of Leaſes made arent to Lowers in private Conveyances 
and Settlements. 0 659 U 


| (k) By what Form of eero2ds Leafes may be made. cape 


(L) What Certaintp is tequifife, ro Leates faz Pears as to 
their Beginning, CER and Ending: : 0 W 


1. With Regard to the Date of the head: ir fo: | 

2. With Regard to other Circumſtances taken Notice of in the 
Deed of Leaſe, "whereby to aſcertain the Commencement | 
thereof. ale 

3. The Certainty of Nee for Yeilis 15 to their Continuagce. 


4. The Certainty of Leaſes for Yeats as to their Duration and 
Ending. 


Y 


0 n 


*..& 
A 
1 
N 


30 Leaſes and Terins fo: Years. © 
(M) Jn what Caſes and to what Reſpecs an Entry h. $A 
the Leſſee is requiſite to the Perfection of his Leaſe, * 
(N) Leaſes foz Pears, when to take Effect ag a Reverſion 2B 
when as a fiiture Jnfereft; and when neither the aW 
no: the other. L 
(O) Leaſes fo2 Pears by Eſfoppel, how far and againg 
whom tuch Leaſes are good. 
(P) Leaſes foz Pears and future Jntercfts, how far they 
may be barred oz deſfroyed, and how far not, ann; 
where an Entry befoze the Term begun is a Diſletſin, 
( How far, and by what Means, Leaſes fo2 Pearg m 
+ 0m iy attend an Inheritance may be batrev oz de. 
roxed. wet | 
(R) Leaſes foz Pears, when merged by Union with the 
Freehold oz Fee. ah | 
(S) Of Surrenders of Leaſes foz Pears : And herein, 


1. Of Surrctidets in Fact or Expreſs: And herein again, 
1. By what Words ſuch Surrender may be made. : 
2. Upon what Eſtate ſuch Surrender may Ti | ' 
3. Of Surrenders in Law, or implied Surrenders: And teren, 


1. With Regard to Leaſes in Poſſeſſion, 
2. With Regard to Leaſes in Futuro. 
3. With Regard to the Thing itſelf fo ſarrendered, 


"CH Leaſes, when determined by cancelling the-Deed, 


o 4 Jn 
1 K-21 %. 2 22 . 1 4 . 
SH ＋ 


my - — 


— 


(A) Of what Things Leaſes may be made 
koꝛ Dears, 


'A FTER ſuch Time as Leaſes for Yeats began to be looked upon 3» 
fixt and permanent Intereſts, and that the Leſſees were ſufficient!y 
provided to defend themſelves, and their Poſſeſſions, againſt the Acts and 
Incroachments as well of the Leſſor as of Strangers, Men found it their 
Intereſt to improve and inconrage this Sort” of Property, and therefore 
extended it to all Sorts of Intereſts and Poſſeſſions whatſoever, being 
thereto by that known Rule, that whatſoever may be granted or parted 
I +1 Godb. 112. with for ever, may be granted or parted with for a Time; and therefore | 
F it Surg 4. not only Lands and Houſes have been let for Years, but alſo Goods 
195 ' 8 10 76. and Chattels, tho? the Intereſt of the Leſſee therein differs from the In- 
„ | Dyer 36. 4. tereſt he hath in Lands or Houſes ſo let for Years: For if one leaſe for 
110. 4. 212.5. Years a Stock of live Cattle, ſuch Leaſe is good, and the Leſſee hath 
E Tit. only the Uſe and Profits of them during the Term; but yet the Leſſor 
4 Bull. 7 4 hath not any Reverſion in them to grant over to another, either during 
the Term or after, till the Leſſee hath re- delivered them to him, 25 he 
would have of Lands in cafe of ſich Leaſe for Years, for the LE 
4 Ne 
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| Juſtice in the Keeping of Triſoners, if it ſhould be granted for Years, 


Leaſes and Terms fo: Years. 


4 Poſſibility of Property in caſe they all outlive the Term; for 
_— them die 2 — Te the Leſſor cannot have them a- 
gain after the Term; and during the Term he hath nothing to go with 
them, as conſequently of ſuch as die, the Property reſts abſolute y in 
the Leſſee; ſo whether they live or die, yet al the young ones coming 
of them, as Lambs, Calves, &c. belong abſolutely to the Leſſee as Profits 
ariſirig and ſevered from the Principal, ſince otherwiſe the Leflee would 
pay his Rent for nothing; and therefore this differs from a Leaſe of 
other dead Goods and Chattels ; for there if any Thing be added for the 
Repairing, Mending or Improving thereof; the Leſſor ſhall have the Im- 
provements and Additions, together with the Principal, after the Leaſe 
ended, becauſe they cannot be ſevered without deſtroying or ſpoiling the 
Principal ; neither is the Succeſſion of young ones, in caſe any of the 
old ones die, to be reſembled to a Corporation Aggregate, whereof when 
any die, thoſe that ſucceed ſhall be ſaid Part of the fame Corporation, 
for the Corporation, in its publick Capacity, never dies; but this being 
a Leaſe of ſuch and ſuch individual Cattle, when any of them die, the 
Poſſibility of reverting Froperty, which was left in the Leſſor, is deter- 
mined and at an End; bur the Leſſee in ſuch Caſe cannot kill, deſtroy, 
ſell, or give them away, during the Term, without being ſubject to an | 
Action of Treſpaſs, as it ſhould ſeem ; but in caſe of a Leaſe of a Houſe, LN. po. 51. 
together with Goods, it is uſual to make a Schedule thereof, and affix it Co. Lit. 57. 4. 
to the Leaſe, and to have a Covenant from the Leſſee to re-deliver 
them at the End of the Term, and without ſuch Covenant the Leſſor 
could have no other Remedy bur 'Trover or Detinue for them after the 
Leaſe ended. PEA 3 VVV 
If one hath a Corody for Life, he may let it to another, or to the Bro. Tit. 
Grantor himſelf; ſo may the Grantee of Houſe-Boot, or Hay-Boot ; but Leaſes 40. 
in caſe ſuch Leaſe be to the Leſſor himſelf, rendering Rent, he can only 
have them by way of Retainer, being to ariſe out of his on Proviſion, 
or his own Land. | | | | 1 668 
But as to Lands, or other Things of Inheritance, as they may be f, ;;-. 
granted or departed with. for. ever; ſo they may for a Time, and conſe- 
quently may be leaſed for Years in all Caſes where no Inconyenience 
or Injury to the Publick is like to enſue; for then Mens private Intereſts 
muſt give way to the Publick, and what might otherwiſe in its own 
Nature be good and allowable, muſt upon that Account be diſallowed and 
ſtand condemned; wherefore it having been ſettled, that all Leaſes for 
Years were but Chattels, and as ſuch ſhould go to Executors or Ad- 
miniſtrators; the firſt Caſe wherein we find any Objection to a Leaſe for 9 c. gz. 
Years is, that of the Office of Marſhal of the King's Bench Priſon, for 1 Rol. Abr. 


that being an Office of great Truſt, concerning the Adminiſtration of 1 1 
0 . 


might be injurious to the Publick, by being in Suſpence till Probate of * 
& the Will or Adminiſtration taken out; and if the Officer ſhould die in- old! Cate. 
debred, fo that none would prove his Will, or take out Adminiſtration, C½, Car. 587. 
then there would be no Officer at all, and Executors or Adminiſtrators * 965. 

would be in by Act of Law, without Allowance of the Court; alſo it 1 


might be a Queſtion, if ſuch Office ſhould not be forfeited by Outlawry, 


* or be Aſſets in the Executor's Hands; and many other Inconveniencies 


would follow, if ſuch Grant for Years. were allowed; for the ſame Rea- 
ſons it was held likewiſe, that the Offices of Ciſtos Brevium, Chirogra- 
pher, Clerk of the Pipe, of the King's Silver, or of the Crown, Remem- 
brancer or Chamberlain of the Exchequer, Prothonotaries, and other 
Offices in the ſeveral Courts of Juſtice, cannot be granted for Years ; 
and tho the Offices of Sheriff and Coroner were granted for Years, till 
reſtrained dy 14 F. 3. cap. J. yet it was never debated what Inconveniencies 
might enſue by allowing thereof; and theſe Reaſons held equally good 

Vol. III. 4 H | againſt 
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7 Lraſes and Terms fo: Dears. 


a hy * Gaolerſhip. ' e | 
Lord Chancellor, that be thought the Caſe of a Gaolerſhip not grantable for Years too eaſily fipe 
cover. | NOM | 


6 Med. 571, And altho' it bath been reſolved, that the Office of the Marſhal of the 
Sutton 's Cale. Ning's Bench Priſon cannot be granted for Years, yet it bath been held, 
that a Leaſe thereof for Years during the Life of the Grantee: is good; 
for hereby the Danger of the Office's going to Executors is avoided, which 
the Book ſays is the ſole Reaſon why the Office is not abſolutely grantable 
| for Years. 17 5 ; | | 
Ro 216, Alſo it appears that the Dean and Chapter of Meſtimiuſter made a Leaf 
4 2 by for Years of the Gatehouſe Priſon, and the Leſſee had committed ſevery 
5 « King ver, Offences which amounted to a Forfeiture, for which the Office was ſeiſed, 
Lady Brough- but no (H) Objection made to its being let for Years. 
Ton. : | 
(b) Note; There ſeems a Difference between Sir George Reynolds's Caſe and this, becauſe in Sir Gy 
Reynolds's Caſe the Grant for Years was from the Crown, in whom all Offices, in Relation to the . 
miniltration of Juſtice, are originally and inherently lodged ; and therefore for the Crown to grant cn: 
ſuch Office for Years may be liable to the Objeftions before - mentioned; but in this Caſe the Dea 
and Chapter are the immediate Grantees of the Crown, and they have the Office to them and their 
Sueceſſors for ever in Fee, and are perpetual Gaolers themſelves, and anſwerable to the Crown, not- 
3 any ſuperior Leaſe to another; and therefore they always take Security of ſuch Under- 
* fee for their own Indemnity. 


302 


_ 


Hard. 46. But ſuch Offices as do not concern the Adminiſtration of Juſtice, but 
Long and only require Skill and Diligence, may be granted for Years ; becauſe they 
; may be executed by Deputy, without any Inconvenience to the Public: 
Therefore where a Grant for Years was made of the Office of Garbler of 
Spices in London, it was adjudged to be a good Grant, or at leaſt a good 
Appointment for Years, within the Intent of the Statute 1 Fac. 1. 
| ca. 19. : 
Hard. 352, "The Office of Printer was granted for Years 6 Car. 1. and held a good 
Grant, being but an Employment: So the Office of Poſt-maſter a 
granted to the Lord Stanhope for Years, and held good. 

Hard. 351, The Office of Regiſter of Policies of Aſſurance in London concerning 
354, 357- Merchants was granted by the King for Years, and adjudged to be a good 
Grant; becauſe it did not concern. the Adminiſtration of Juſtice in any 
Court, but required only the Skill of writing after a Copy: So the Offce 
of making and ſealing Subpæna's granted Br Years, and allowed to bt 
ood ; and there ſeveral Precedents are cited of Offices granted for 
ears; as, firſt, Offices in which the Safety of the Realm was concerned, 
| as the Office of the Warden of a Haven or Port by H. 6. of Gunpowde! 
Dyer 303- 1 Car. 1. of making Gunpowder by Car. 2. Alſo Offices concerning tit 
Hob. 146. Trade of the Realm have been granted for Years ; as 1 H. ». of the H. 
3 00 * change of Money; 18 H. 8. of Gager; 17) Rich. 2. of Aulnager, tho'? 
Seal belongs to it, with which the Officer is intruſted ; of the Letter- 
Office, 3 Car. 1. Alſo Offices in Courts of Juſtice have been granted for 
Years; as the Office of Surveyor of the Green Wax, of the Sixpenn) 
Writs in Chancery and Subpana's, of Comptroller and Cuſtomer, and ot 
making out Proceſs in C. B. All theſe; and ſeveral others, have be" 
N for Years; but no Diſpute having been made of the Validity of 
them, how far ſome of them would hold at this Day, may be a Queſtion. 
2 Lev 243. But where one made a Grant for Years of the Stewardſhip of a Coutt 
$ fon. F . Leet and Court-Baron, this was held void as to the Court-Leet, being! 
Mood. Judicial Office, but good as to the Court-Baron, being only miniſterial 
and the Suitors Judges thereof; but the Grant appearing afterwards to be 

for Years, determinable upon the Death of the Leſſee, it was held g 
for both, becauſe there was no Danger of its coming to Executors © 
Adminiſtrators. FP 
2 . 
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© was held good ; for the King has the ſame Intereſt in an Ideot that he had 


Leaſes avd Eerms fo; Dears. 8 


One Mrs. Dennis was found by Office to be an Ideot a Nativitate; the 2 (Ro Ca. 
King grants the Cuſtody of Body and Eſtate to Sir Alexander Frazier, 3 
his Executors and Adminiſtrators, during the Ideocy,; Sir Alexander dies, 1 n. * 
and then the: King grants the Cuſtody to Mr. Prodgers ; and. whether E 137. S. C. 
or the Executrix of Sir Alexander had the better Title, was the Queſtion ; 

it was ſaid to be a Truſt in the King, and therefore not grantable ro Exe- 

cutors or Adminiſtrators, and that if the Grantee die inteſtate, there 

would be none to take Care of the Ideot. On the other Side it was ſaid, 

that the King had not only a Truſt, but an Intereſt, and might have 

diſpoſed of the Profits to his own Uſe, or grant them over as he thought 

fit, in Caſe of an Ideot, tho' it was otherwiſe in Caſe of a Lunatick, 

and that it being a Chattel ſhould naturally go to Executors; and to this 

Opinion my Lord Chancellor inclined, but directed the Validity of the 


, 


Patent to be tried at Law; and (a) in B. R. the Grant to Sir Alexander (a); a 43. 


in his Ward, which always went to the Executor of his Grantee, tho' it 


= was otherwiſe in the Caſe of a Lunatick. 


The Office of Park-keeper was granted for Years, and no Objection 2 Rol. Rep. 
made to it ; for this does not concern the Adminiſtration of Juſtice, but -\ 
only requires Diligence and Care. s. 


* 


Dignities or Honours cannot be granted for Years, as to be Earl, Duke, co. Lis 16. l. 
Baron, Ec. becauſe then they muſt go to the Executors or Adminiſtra- 9 Co. 97. b. 
tors, whilſt the Eſtate that ſhould ſupport them would go to the Heir, 

and ſo introduce Confuſion and Abſurdity. 7 5 

By 23 H. 6. 2 6 10. it is provided, that no Sheriff ſhall let to Farm 23 7. 6. 
in any Manner his County, nor any of his Bailiwicks, Hundreds, or cp. 10. 
Wapentakes; which proves that before this Statute it was not unuſual to 
let them to Farm. 1 | 

By the 12 Car. 2. cap. 23. ſect. 27. the Lord Treaſurer or Commiſ- 12 Car 2. 
ſioners of the Treaſury for the Time being have Power to let to Farm . 23: ſe 
all or any the Rates or Duties of Exciſe upon Beer, Ale, Cyder, and“ 
other Liquors therein mentioned, ſo as the ſame exceed not the Term of 
three Years; without which Clauſe the Treaſurer or Commiſſioners of the 
Treaſury could not have made ſuch Leaſe, tho' perhaps the King himſelf 
might, having the abſolute Intereſt and Ownerſhip therein. _ 

y the 12 Car. 2. cap. 25. ſect. 3. Power is given to the King's Agents 12 Car. 2. 
for granting of Wine Licences to any Perſon or Perſons for any Time or 4.2 3. eck. 3. 
Term not exceeding twenty-one Years, if ſuch Perſon or Perſons ſhall ſo ö 
long live, upon ſuch Rent as ſhall be agreed on, to be paid Half. yearly, 
and ſuch Licence not to be granted to any but thoſe who perſonally uſe 
the Trade of ſelling by Retail, or to the Landlord of ſuch Houſe, nor 
0 the ſame be aſſignable, or of any Benefit but only to the firſt 

aker. 

By the 12 Car. 2. cap. 25. ſect. 16. it is provided, that his Majeſty, his 12 Car. 2. 
Heirs and Succeſſors, may grant the Office of Poſtmaſter General, with . 35: Jeck. 
all Profits, Fees, E9c. to any Perſon or Perſons for Life, or Term of * 

Years not exceeding twenty-one Years, under ſuch Rents and Covenants 
as ſhall be thought beſt for the Good of the Kingdom. 

By the 22 & 23 Car. 2. cap. 14. ſe#. 6. Power was given to the Maſter 22 & 23 Car. 
and Chaplains of the Savoy, to encourage the Rebuilding thereof, to demiſe 2+ C. 14. 
any of the Lodgings for any Term not exceeding forty Years, under ſuch. felt. 6. 
Rents as they could procure, without renewing. 


i 
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(B) Ok the Perſons who may male Leaſes: 
uy therein, firſt, of Leaſes made by In⸗ 
fants. -Þ 


As to Leaſes made by Infants, or ſuch as are under the Age of twenty... 
one Years, what ſeems moſt conſiderable is, whether any, and why RE 
Leaſes for Years made by ſuch are abſolutely and ipfo fatto void, of only BE 
voidable by them; about which the Opinions of the Books ſeem a liti e 
unſettled. | 
Aoor 10 5. Some Opinions are, that all Leaſes for Years made by Infants (a) with. 


2 Leon. 218. out Reſervation of Rent; are abſolutely void, and not only voidable. : 

utton 102. ; | . 
1 Rol. Rep. 441. (a) So if a Trifle only had been reſerved, as a Pepper corn. 1 Mad. 263, — Put Fr 
that a Leaſe made by an Infant to try his Title is good, tho' no Rent be reſerved. Moor 105, 2 Lew, 3 
216. Ney 130. 


| Lit. ſect 547. Other Opinions there are, that Leaſes for Yeats in general by Infant 
x Co. Lit. 45. b. are only voidable, and not void, without taking Notice whether any 
f Rent were reſerved on ſuch Leaſes, or not; and ſome even ſeem to hold, 
that tho* no Rent at all be reſerved, yet the Leaſes are not thereby abſo- 
lutely void, but only voidable by the Infants when they come of Age, and 
that they may confirm the ſame ar their full Age by accepting of Fealty, 
which is at leaſt incident to every Leaſe. 

Alſo moſt of the Books agree, that if a Rent were reſerved on ſuch 
Leaſes „ Leaſe for Years, then it would be only voidable by the Infant at full Age, 
32 1 without ſaying how it would be if no Rent at all were reſerved, unleſs 
by Implication that it would be void in ſuch Caſe. 
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Bro. Tit. 


4 29, 730. 

. 3 Mod. 307 1 
"Ih 5 Co. 119. But all the Books agree, that if an Infant make a Leaſe for Years, he 
j 171 rb 4 107 cannot plead Non eft factum, but muſt avoid it by pleading the ſpecial 
HER dene 127, Matter of his Infancy ; which Teems to favour the Opinion of thoſe who 
WEN $57. hold, that the Leaſe is not abſolutely void; for if the Leaſe. u ere abſo- 
11 4 Poph. 118. Jutely void, there does not ſeem to be any good Reaſon why he might 
in 15 15 or not plead Non eft factum, as a Feme Covert certainly may do in ſuch 
. Ie. Caſe, whoſe Leaſe is abſolutely void, ſo that no Acceptance of Rent 

4. i | after her Husband's Death can make it good | 
40 Latch 199. An Infant Copyholder without Licence of the Lord made a Leaſe for 
180} 1 z Years by Parol, rendering Rent, and at full Age was admitted, and ac- 
1 Aſbfield. cepted the Rent, and then ouſted the Leſſee; and in this Caſe tho? it us 
1 Ney 92. and agreed, that a Leaſe for Vears, rendering Rent, by an Infant, of Freehold 
en 1 Fon. 157- Lands was only voidable, yet it was urged that in Caſe of a Copyhold i! 
2 2 would be otherwiſe, becauſe the Leaſe not being warranted by the 


ſays, that it 
was held to 
be no For- 
feiture as to 


the Lord, but 


that admir- 


Cuſtom would be a Diſſeiſin to the Lord, and conſequently a Forfeiture 
of his Copyhold, which being a great Miſchief to the Infant, the Court 
ought rather to help him, by adjudging ſuch Leaſe to be abſolutely void; 
but notwithſtanding this, it was adjudged that the Leaſe was a g 

Leaſe till avoided, and that a Leaſe for Years by a Copyholder without 


ting it were, Licence is hot a Diſſeiſin; and admitting it ſhould be a Forfeiture in this 


yet it was & 
good Leaſe 


as to all 


Strangers, 


and that for 


Caſe, yet if the Lord enters for it, the Infant may re-enter upon him, and 
ſo is at no Miſchief, and therefore having accepted the Rent at full Age, 
hath made it good and unavoidable. - 


this Reaſon principally it was adjudged Tuch Acceptance made it good. 


| Cro Fac. 320. 


If an Infant takes a Leaſe for Vears of Lands, rendering Rent, which 


Kettley and jg in Arrear for ſeveral Years, then the Infant comes of Ape, and ſti 


Elliot. 


(Gadb, 120. 2 B. 69. 1 Rol. Aly 731. S. C. adjudged, 


2 | continues 
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continues the Occupation of the Land, this makes the Leaſe good and 

unavoidable, and by Conſequence makes him chargeable © with all the 

Arrears incurred during his Minority ; for tho? at full Age he might have 

departed from his Bargain, and thereby have avoided - Payment of the 

Arrears which the Leſſor ſuffered to incur during his Minority, yet his 

Continuance of Poſſeſſion after his full Age ratifies and affirms the Con- 

tract ab Initio, and ſo gives Remedy for the Arrears of Rent incurre 

from the Time of the Contract made. 1580 | 
But if an Infant poſſeſſed of a Term for Years ſells it for Money, and Pal,. 64. ter 

after he comes of full Age receives Part of the Money for it, he ſhall ©” 

avoid the Grant notwithſtanding ; for the Contract, as ſaid, being void 

n the Commencement, it cannot be made good by any ſubſequent Ack. 

By Cuſtom in ſome Places an Infant ſeiſed of Lands in Socage may at Co. Lit 45. 

the Age of fifteen Years make a Leaſe for Years, which ſhall bind him 

after he comes of Age; for the Cuſtom makes fifteen his full Age for that 

= Purpoſe. | 

+ An Infant made a Leaſe for Years, and at full Age ſaid to the Leſſee, 4 Leon. 4. 

= God give you Foy of it; this was held by Mead a good Affirmation of the 

& Leaſe ; for this is a uſual Compliment to expreſs one's Aſſent and Appro- 

& bation of what is done. 


he comes of Age ; for the Politick Rules of Government have thought it . 77 


gneceſſary that he, who is to govern and manage the whole Kingdom, Lancafter. 


— 


c 1 (C) Of Leaſes made by Husband and Uife : 


And herein, 


> 7. Of Leaſes made by the Yusband and Wife by the 

4 85 Common Law. N 

T is clearly apreed, that if a Husband ſeiſed of Lands in Right of his Bro. Tir. 4e. 
955 Wife make a Leaſe thereof by Indenture or Deed-Poll, reſerving ceptance 10. 
"a Rent, that this is a good Leaſe for the whole Term, unleſs the Wife by Tit. Leaſes 24. 


X ſome Act after the Husband's Death ſhews her Diſſent thereto ; for if ſhe en 


Jordan and 


accepts Rent which becomes due after his Death, the Leaſe is thereb Wikes. 
become abſolute and unavoidable ; the Reaſon whereof is, that the Wife 2 4nd. 42. 
= after her Intermarriage being by Law diſabled to contract for, or make 0. Lit. 45. b. 
= any Diſpoſition of her own 5 | | 
ber whole Will to the Will and Power of her Husband, the Law there- 
upon transfers the Power of dealing and contracting for her Poſſeſſions to 
© 1 the Husband, becauſe no other can then' intermeddle therewith, and 
x vithour ſuch Power in the Husband they would be obliged to keep them 
i their own Manurance or Occupation, which might be greatly to the 
Prejudice of both; but to prevent the Husband's Abuſing ſuch Power, 


oſſeſſions, as having ſubjected herſelf and . 130. 


and leſt he ſhould make Leaſes to the Prejudice of his Wife's Inherit 

6 | | ance 
- the Law has left her at Liberty after bis Death either to affirm and 
= make good ſuch Leaſe, or to defeat and avoid it, as ſhe finds moſt ſub- 


ſerovient to her own Intereſt 


So if the Wife join in ſuch Leaſe for Years by Indenture, if not ago Cro. Fac. 563. 


N N | purfuant to the 32 U 8. ſhe is after her Husband's Death at Liberty ON 0% 
ü Vol In | Cro. Fac. 617. Yelv. 1. Cro. Elix. 769. 1 Rel. Abr. 350. 


"Þ either 
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either to affirm ty Acceptance of Rent, or to diſſent to, and avoid i: 
by bringing of Treſpaſs, c. in the ſame Manner as if ſhe had been nd 
Party thereto; for her joining during the Coverture, when ſhe was not 
fui Faris, but under the Power of the Husband, will not bind her after 
his Death; and if ſhe chuſes to avoid ſuch Leaſe, notwithſtanding her 
joining therein, then it is ſo abſolutely defeated ab Initio as to her, that 
ſhe may plead Non dimiſit, becauſe as to any Intereſt that paſſed from 
her ſhe did not demiſe, nor in Truth had any Power to contract, but the 
whole Intereſt paſſed from the Husband, and the Leflee is in meerly by 
Virtue of the Husband's Contract; and yet becauſe the Leſſee by his 
Acceptance of ſuch Leaſe admitted them both to have Power to join 
therein, he muſt accordingly during the Coverture declare of the Leafe 
by them both, as an eſſential Part of the Deſcription of the Leaſe where. 
by he makes Title. 


7 Co. Gi. But the Indenture or Deed Poll, whereby ſuch Leaſe was made, being 


30. 21» no eſſential Part either of the Deſcription or Leaſe itſelf, becauſe the 
+ L Husband during the Coverture might have made it by Parol only; there- 
Cro.Eliz. 438, fore it is neither neceſſary nor uſual for the Leſſee in his Declaration to 


482. make any Mention thereof. 
Sav. 109, 110, 
112. Cro. Car. 527. | 


Yelv. 1. Wil- So alſo if the Wife's Part in ſach Leaſe were meerly void, and her 
fo oe hag joining therein would have no Effect to help the Deſcription of the Leaſe, 
Helis, * then the IL eſſee ought in his Declaration upon ſuch Leaſe to leave out 
Caſe; and the Wife, otherwiſe his inſerting of her as one of the Leſſors will vitiate 
the S. C. his Declaration; therefore where the Husband and Wife ſealed a Leaſe 
* SE 3* for Years of the Wife's Lands, and at the ſame Time executed a Letter 
— fem of Attorney to a third Perſon to deliver ſuch Leaſe as their Deed to the 
cont, Leſſee, which he did accordingly, and then the Leſſee brought an EjeQ- 
ment, and declared of this by Baron and Feme ; to which Not guilty 
being pleaded, this ſpecial Matter was found; and the Court, after Argu- 
ment, gave Judgment that the Plaintiff had failed in his Declaration, 
becauſe, as this Caſe was, it was only the Leaſe of the Husband ; for the 
Delivery of the Deed being eſſential to make it a complete Deed, this 
ought to have been done by the Wife herſelf in Perſon ; for ſhe being not 
ſui Furis could not by ſuch Letter of Attorney delegate any Power or 
Authority whatſoever to another, but ſuch Delegation was meerly null 
and void; and by Conſequence the Attorney's delivering it in her Name 
was to no Purpoſe, but it was only the Leaſe of the Husband, as being 
only effectually delivered by him; and therefore the Plaintiff ought to 
have declared accordingly ; for upon the Matter it was no Leaſe by the 
| Husband and Wife, and then the Plaintiff declaring upon it as ſuch, hat 
.. _ | failed in his Deſcription of the Leaſe whereon he was to recover. 
8 Accordingly in another Caſe, where in Ejectment the Plaintiff declared 
Norman. on a Leaſe by the Husband only, and Not guilty pleaded, the like ſpe- 
cial Matter was found as in the former Caſe, and Exception taken to the 
Declaration, becauſe the Wife was omitted; yet the Court held the De. 
claration good, and diſallowed the Exception, becauſe her Manner of 
ining in the Leaſe was meerly void, as if ſhe had not been named there 
in, =_ then the Plaintiff in his Deſcription of ſuch Leaſe did well to 
+ omit her. | Bag | pa 

Waters 25 But now if the Husband and Wife join in a Leaſe for Vears by Paro 
Heath, of the Wife's Lands, rendering Rent, or if the Husband ſolely make ſuch 

Cro. Fac. 563. Parol Leaſe, rendering Rent, this determines abſolutely by his Death, 
Dyer 91, 146. that no Acceptance of Rent, or other Act done by the Wife, will prevent 
a its Avoidance; the Reaſon whereof given in the Books is, that her Aſſent 
; , ought to appear to be given at the Time when the Leaſe was made, 

which without ſome Deed or Inſtrument in Writing it cannot do; 


this ſeems a very indifferent Reaſon, when in the Caſe of a Lek a 
TD nit : 4 | ” 
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Years by the Husband, ſolely by Deed, her Aſſent appears not at all, 
bur 4 the contrary; nd you ſhe may affirm ſuch Leaſe, if ſhe thinks 
fir, after his Death, as well as if ſhe had joined therein; therefore a 
better Reaſon for this Diſtinction ſeems to be, that the Inheritance and 
Right of the Eſtate continuing ſtill in the Wife, notwithſtanding the 
Intermarriage, if the Husband does nothing to diſcontinue or deveſt that 
Eftate, all Charges of his thereout fall off with his Death, which deter- 
mines his Power and Intereſt over the Eſtate; but a Leafe for Years 
being an immediate Contract for or Diſpoſition of the Land itſelf, if 
the ſame appears in Writing duly executed, fo that there can be no 
Variation or Deviation therefrom attempted by the Leſſee after the 
A Husband's Death; the Law ſo far gives Countenance to ſuch Leaſe, for 
3 the Encouragement of Farmers and Husbandmen, that the ſame ſhall 
continue in Force till the Wife's actual Diſſent or Difagreement thereto ; 
but becaufe there can be no ſuch Certainty of the Terms of a Parol 
Leaſe, when nothing appears in Writing to manifeſt them; therefore 
they, like other- Charges of the Husbend, fall off and drop with his 
Eſtate or Intereſt therein. "9 
If the Husband and Wife make a Leaſe for Years of the Wife's Land, Ft. 102. 
without Reſervation of any Rent, yet it hath been adjudged that this e. Eliz.rr2, 
is a good Leaſe by them both during the Coverture, and that the Wife, — wh 1255 
gaaſter the Husband's Death, may affirm the ſame by Acceptance of Fealty, 
or bringing an Action of Waſte; ſo that the Reſervation of Rent is not 
2 eſſential to the Exiſtence or Continuance of ſuch Leaſe after the Huſ- 
band's Death, but only a Writing atteſting the ſame, and the Wife's 
Allowance and Approbation chereof; for as the Husband made ſuch 
Leaſe at firſt, without any Refervation of Rent; ſo the Wife, if ſhe 
thinks fit, may continue the Leſſee in Pofleffion, after his Death, upon 
the ſame Terms. | | 
The Husband being ſeiſed of Copyhold Lands in Right of his Wife in 2 Rol. Rep. 
Fee, makes thereof a Leaſe for Years, not warranted' by the Cuſtom, 344,361. 
which is a Forfeiture of her Eſtate; yet this ſnall not bind the Wife, or —— = 
her Heirs, after the Husband's Death, but that they may enter and avoid Smith. 
5 the Leaſe, and thereby Purge the Forfeiture; and rhe Diverſity ſeems Co. Eliz. 149. 
between this Act, which is at an End when the Leaſe is expired or de- H and 
= feared by the Entry of the Lord, or the Wife, after her Husband's Rm 
Death, and ſuch as are a continuing Detriment to the Inheritance; as 
I wilful Waſte by the Husband, or fuch Acts as tend to the Deſtruction of 
BY the Manor, as Non-payment of Rent, Denial of Suit or Service ; ſuch 
= Forfeitures as theſe bind the Inheritance of the Wife after her Husband's 
| Death; but in the other Cafes the Husband cannot forfeit by his Leaſe 
more than he can grant, which is but for his own Life. | 
If the Husband, ſeiſed of a Copyhold Manor in Right of his Wife, cv. Etiz.47 5. 
lets Copyhold Land, Parcel res for Years, by Indenture, and dies, Conisby ver. 
this ſhall not deſtroy the Cuſtom of demiſing by Copy, becauſe the Wife K. 
may enter and avoid that Leaſe, the Husband having no Power by his 
own Act or Diſpoſition to bind the Inheritance of his Wife. | 
A Man ſeiſed of Lands, in Right of his Wife, makes a Leaſe for % Elz 216. 
Years thereof by Parol, and then he and his Wife levy a Fine to a 1 Leon. 247. 
Stranger, and die; it was adjudged, that the Conuzee of the Fine ſhould 2 Co. 7). 
avoid this Leaſe; for being made by Parol only, it was abfolurely void _ and 
as to the Wife, ſo that no Acceptance, or Act of hers, after his Death, 
could make it good; and then the Conuzee, who came in wholly by the 
Wife, ſhall take Advantage thereof as the Wife herſelf ſhould have done, 
for the Husband's joining in the Fine was only for Conformity; for the 
whole Eſtate and Inheritance paſſed from the Wife, and nothing from 


the Husband ; and of void Acts, or when they . | 
may have the Benefit. ; on JOY Paſs 10. by ty Sanger 


But 


38 Leaſes and Terms foz Years. 


3 Leon. 153. J But where the Husband and Wife by Indenture made a Leaſe for 

154 Ninety-nine Years of the Wife's Lands, tho' without Reſervation of 
Cro. Eliz, 1 52. ar" ; 

Gadee and Rent, and after joined in levying a Fine of the Reverſion to a Stranger; 

Oliver. the better Opinion was, that the Conuzee ſhould hold ſubject to this 

Leaſe, for being by Indenture, it was not abſolutely void, but only void. 

able by the Wife after her. Husband's Death ; and then when ſhe Joins 

in a Fine of the Reverſion, before ber Time of Election for Avoidance 


thereof comes, this deſtroys her own Power of Election, becauſe now 


ſhe; has nothing more to do with, the Eſtate; and it cannot transfer 


a like Power. of Election to the. Conuzee, becauſe that was a Thing 
meerly in Action, and peculiar to the Wife, in Regard of her Coverture, 
and conſequently the Leaſe is become abſolute, and the Conuzee ſhall 
hold ſubject thereto. 


On one: A. and B. Joint-tenants for their Lives, A. takes C. to Husband, and 


401. they, by Indenture, let their Moiety for Twenty-one: Years, reſerving 
3 Bulſ. 22. Rent; then the Wife dies, and B. the ſurviving Joint-tenant, would 
Hob. 204. have avoided this Leaſe, as the Wife might have done if ſhe had ſurvived 


_ an her Husband; but it was adjudged, that the Leaſe being only voidable, 
3 Med. 300. and not void, quoad the Wife, by her Death this Fower of avoiding it is 


Quere, if the gone, and cannot be transferred to the ſurviving Joint-tenant, who 
Husband in claims not under, but Paramount her; and then the Leaſe is become 


— unavoidable during the Life of the other Joint-tenant, for the Leaſe 


what Reme- being good-at firſt, the Wite's Diſagreement to make it void, was more 
dy for the neceſſary than her Agreement was to make it good. 

Rent in- | 1 

curred after the Wife's Death, for the Reverſion to which it was incident goes to the ſurviving 
Joint-tenant, but he being in of that by Title Paramount, the Leaſe has nothing to do with the 
Rent, and the Husband, for want of a Reverſion, can neither diſtrain nor avow for the ſame. But 
Quere, if he may not maintain an Action of Debt or Covenant in Law, or expreſs Covenant for 


Payment of the Rent, if there were any; & vide Bro. Tit. Leaſes 4. Det. J. Dyer 28. b. 29. a. 1 Rol. 


Rep. 442, | 1 
cee Elie 287. Husband and Wife, Joint-tenants for ſixty Years, if they, or either cf 
a 5% 514. them, ſo long live, the Husband by Indenture lets the Land for fifty 
rule and , ; . g 5 

Lare. Years, to commence immediately after his Deceaſe, and dies, the Wiſe 
1 Co. 155. ſurvives; and if this was a good Leaſe to bind the Wife, was the Queſtion; 
S.C. it was objected, that it could not bind the Wife, becauſe it was not to 
_ commence till after the Husband's Death, and he might have outlived 
the whole Term ; and therefore it was as if he had granted the Term'to 
commence after his Death, which being but a Grant of bare Poſſibility, 
had been clearly void. 2. It was objected, that the Husband dying be- 
fore the Leaſe took Effect, the Intereſt in the whole Term veſted in the 
Wife by Survivorſhip, and then the Husband's Diſpoſition, which took 
not Effect till his Death, came too late to prevent it; but notwithſtanding 
it was adjudged to be a good Leaſe, and not like the Caſe put of a 
Grant of his Term after his Death, for there nothing paſſed till bis 
* +. Death but a bare Poſſibility only; but here a good Term is created in 
Intereſt. preſently, to take Effect in Poſſeſſion after his Death. 3. That 
the Husband having an Intereſt to diſpoſe of,, he might in his Life-time 
have diſpoſed of the whole Term, and it would have bound his Wife, 
then here when he hath by an Act, executed in his Life-time, diſpoſed 
of an Intereſt in Part of the Term; this, by the ſame Reaſon, muſt be 

good and binding upon his Wife. | 
Dyer 159. Husband and Wife made a Leaſe for Years, by Indenture, of the 
i Rol. abr. Wife's Land, reſerving Rent, the Leſſee enters, the Husband, before 
me Rep, any Day of Payment, dies; the Wife takes a ſecond Husband, and he 
132 at the Day accepts the Rent, and dies; and it was held, that the Wife 
could not now avoid the Leaſe, for by her ſecond Marriage ſhe transferred 
her Power of avoiding.it to her Husband, and his Acceptance of the Rent 
binds her as her own before ſuch Marriage would have done; for he 


by the Marriage ſucceeded into the Power and Place of his Wife, _ 
+ wha 
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what ſhe might have done, either as to Affirming or Avoiding ſuch Leaſe, 
before Marriage, the ſame may the Husband do after the Marriage. 

A Woman, Guardian in Socage, marries and joins with her Husband, Sp 293. 
by Indenture, in making a Leaſe for Years of the Ward's Lands, yet . 4 and 
aſter her Husband's Death ſhe may avoid the ſame; for tho' the Husband . I/ 351.4. 
has abſolute Power to diſpoſe of all Chattels, either Real or Perſonal, 1 Rel. Abr. 
whereof he is poſſeſſed in Right of his Wife, and the Wardſhip of the 343: 
Body and Land, in this Caſe is but a Chatrel; yet the Wife being 
poſſeſſed of it in Right of the Infant, and accountable to him for the 
Profits when he comes of Age, the Husband's Diſpoſition ſhall not bind 
her after his Death, but that ſhe may avoid it in Right of the Infant, 


whoſe Guardian the ſtill continues to be; and her own Joining in the 


Leale was not materia!, becauſe ſhe was then under Coverture, and had 
no diſpoſing Power at all. | 

As the Wife's Acceptance of Rent or Fealty, Oc. will make good and 3 Bul/ 274. 
unavoidable Leaſes for Years, made by her and her Husband, or by her Feqg Rep. 
Husband ſolely, if it be by Indenture or Deed Poll; ſo if the Wife die * 
tetore her Husband, the ſame Election and Fower of affirming or avoid- 
ing ſuch Leate deſcends to her Iſſue or Heir; tor ſuch Leaſcs are good, 
till thoſe who ſucceed to the Eſtate defeat and avoid them by their Dif- 
agreement thereto. | 

1 herefore where a Woman Tenant in Tail, having Iſſue by a former 
Husvand, after his Death married a ſecond Husband, and they, by In- 
denture, joined in a Leaſe for Years of the Wife's Lands, rendring Rent, 
and then the Wife died without Iſſue by the ſecond Husband, ſo that 
he was not intitled to be Tenant by the Curteſy, yet it was held, that 
till the Iſſue by the firſt Husband entered, this Leaſe remained good; 
and therefore the Husband there recovered in an Action of Covenant 
againſt the Leſſee, upon Iſſue found for him, that there was no Entry 
made by the Wife's Iſſue, becauſe till then the Leaſe was ſtil] ſubſiſting, 
and conſequently the Leſſee bound by his Covenants in ſuch Leaſe. 

So where a Man ſeifed of Land in Right of his Wife, makes a Leaſe 9 H. 6.43. 
for Years, rendting Rent, and then his Wife dies without Iflue by him, — Fs 
whereby he is no Tenant by the Curteſy, but his Eſtate determined; yet 7 py * 
he may avow for the Rent till the Heir hath made his actual Entry, 
becauſe the Leaſe was at firſt good, and drawn out of the Seiſin of the 
Wife; and therefore, till the Entry of the Heir, remains good between the 
Leſſor and Leflee, ſo that the Leſſee may maintain an Action of Cove- 


Yelv. 78. 
Telfei and 


A 


nant, and the Leſſor Debt or Avowry for the Rent, till the Heir hath 


entered. | 


2, Of Leaſes made by Dusband and Wife purſuant to 
32 In: 8. | | 


This Statute hath made an Alteration in the Common Law, and 32 E. 8. ch. 
enabled all Husbands, ſeiſed of Lands in Right of their Wives, to make 28. 
Leaſes for Twenty-one Years, or three Lives, obſcrving the Directions 
therein mentioned; and ſuch Leaſes to bind the Wives and their Heirs, | 
ſo that they cannot now, after the Husband's Death, avoid ſuch Leaſes as 
they might have done at the Common Law; but if the Directions in 
that Statute are not obſerved, then the Common Law takes Place, and 
the Wives, and their Heirs, are at Liberty to avoid ſuch Leaſes in the 
lame Manner as they might have done before. | 

But as to the ſeveral Qualifications requiſite to make ſuch Leaſes good 
and binding, they being treated of at large under the Head of Leaſes by 
Eccleſiaſtical Perſons, Letter (E), we ſhall here only infert one Caſe for 
the better Underſtanding of the Statute. 


Vol. III. 4K Husband 


Leaſes and Terms foꝛ Dears. 


' Cro. Face 222 Husband and Wife, the Husband purchaſed Land to him and his 
Smith ver. Wife, and their Heirs, and afterwards he, without his Wife, lets thi 
Trindev.. Land for ſixty Years, (a) if they ſhould ſo long live, rendring 280] per 


Note; ing 
St des no Ann. Rent at the two uſual Feaſts, during the Term, then the Husband 
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Quveſtion dies; and if this Leaſe ſhould bind the Wife, by the 32 H. 8. cap. 28. ua, 


made upon the Queſtion; and it was held by three Juſtices that it ſhould ; for the 
og ly Words of the Act are, That all Leaſes to be made by any Perſon or Perſons 
the Conti- having any Eſtate of Inheritance in Fee-ſimple or Fee-tail, in the Right of 
nuance of their Mives, or jointly with their Wives, of an Eſtate of Inheritance, mai, 
the Leaſe, R before the Cyverture or after, ſhall be good, provided that the Miſe be mad: 
1 = 3 Party to every ſuch Leaſe to be made by her Husband of any Manors, Kc. 
mined the being the Inheritance of the Wife ; and that every ſuch Leaſe be made by jy. 
Leafe by the denture in the Name of the Husband and Wife, aud ſhe to ſeal the ſame, 
Death * and that the Rent be reſerved to the Husband and Wife, and to the Heirs 9 
—_ Os. the Wife, according to her Eſtate of Inheritance therein; ſo that the Wiſe 
Fac. 378. is appointed to join only when ſhe hath the ſole Inheritance by the Ap. 
5 Co. 9. pointment of the Rent, to be reſerved to the Heirs of the Wife, and noi 

when ſhe hath a Joint Eſtate, as in this Caſe; and then clearly, by the 

Body of the Act, the Leaſe by the Husband ſolely is good, and the 


Proviſo does not extend to it. 


(D) Of Leaſes by Tenant in Tail: And 


herein, 


1. What Leaſes Tenant in Tail might have made by th: | 


Common Law, 


Co. Lit. 45. b. FF Tenant in Tail after the Statute de donis had made a Leaſe for 
Years, and died, this Leaſe was not abſolutely determined by his 
Death, but the Iſſue in Tail was at Liberty either to affirm or avoid it 
as he thought fit; and the Reaſon why ſuch Leaſes for Years were no: 
held to be abſolutely determined by the Death of Tenant in Tail, who 
made them, was, either becauſe they were drawn out of an Eſtate of 
Inheritance, which by Poſſibility might continue for ever, and therefore 
was capable of enduring ſuch a Leaſe for Years thereof; or becauſe being 
executed by the Entry of the Leſſee, there ought to be an Act of 
equal Notoriety to defeat and undo it; which if the Iſſue in Tail thought 
fit to wave, the Leſſee then continued his Poſſeſſion in Virtue of tht 
firſt Contract and Entry; and this was but a reaſonable Liberty given to 
the Ifſue in Tail, becauſe it might well be ſuppoſed that his Anceſtor wa 
not qualified to keep all his Poſſeſſions in his own Manurance and Occu- 
pation, but muſt neceſſarily let them out to Farmers and Husbandme", 
who, by their Skill and Underſtanding in the Arts of Agriculture and 
Husbandry, would be beſt able to preſerve and improve the Soil; aud 
by their yielding an Annual Rent or Income to the Leſſor or Tenant i 
Tail himſelf, would enable him equally to provide for the Neceffaris 
and Exigencies of himſelf and his Family; and fince the Iſſue in Tail, 
who was to ſucceed to the Inheritance and Poſſeſſions of his Anceſto!, 
might be ſuppoſed equally ignorant of the Way and Manner of improving 
and managing them to the beſt Advantage, and would therefore be 
under the like Neceſſity of letting them out to others, and yet, pert?» 
not de able to get ſo good a Rent or Income for them, therefore to pre- 
vent the Charge and 'Trouble of renewing ſuch Leaſes, or the Difficult) 
of finding out new Tenants upon every Death, the Law thought fit 2. 
1 KM 
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to intermeddle one way or another therewith, but left it to the Choice 
of the Ifſue in Tail, whether he would continue them or not. Another 
Reaſon why the Law would not condemn ſuch Leaſes as abſolutely void 
by the Death of the Tenant in Tail, might be the Difcouragement that 
would thereby ariſe to Farmers*'and Husbandmen, who would not be 
eaſily induced to take Leaſes, or beſtow any great Pains or Labour 
upon Poſſeſſions, which they were to hold by ſo precarious a Title as 
the Life of the Tenant in Tail only ; and therefore for theſe and other 
Reaſons, ſuch Leaſes for Years were not looked upon to be abſolutely 
void and determined by the Death of the Tenant in Tail who made 
them; but the Iſſue in Tail ſucceſſively, as each came into the Eſtate, 
was at Liberty either to continue or avoid them, as they found conve- 
nient ; and by this Liberty the Iſſue in Tail was ſufficiently ſecured 
againſt any Injury or Inconvenience ariſing from the Contracts or Leaſes 
of his Anceſtor, and the Statute de donis in no Danger of being im- 
peached, ſince it was in the Iſſue's own Choice to conſider thereof, and 
to govern himſelf accordingly, either in the Affirmance or Avoidance of 


ſuch Leaſes, as he found moſt for his Advantage; therefore (4) Ac- (a) 7 G. 35. 


ceptance of the Rent, or Fealty, or bringing an Action for Recovery 3% Count. of 
thereof, or an Action of Waſte, were fuch Acts as amounted to a Con- 77 gy F 

fir mation of the Leaſe, becauſe theſe plainly manifeſted his Intent to con- B., Tic, 4. 
tinue the Leſſee in Poſſeſſion upon the Terms of his Leaſe; and by Con- ceptance 10. 
ſequence ſuch Iſſue could never afterwards avoid it during his own Dyer 46. a. 
T ifs. f 51. 6.95. pl.4. 

If Tenant in Tail makes a Leaſe to 4. for twenty Years, and the B,. Tit A. 
Leſſee makes a Leaſe to B. for ten Years, and then the Tenant in Tail ceprance 1 3. 
dies, and the Iſſue accepts the Rent of B. this is no Affirmation of the 
Leaſe, becauſe B. was under no Obligation of paying his Rent to him, 
and is anſwerable for it over again to A. and therefore his Payment to 
the Iſſue in Tail was voluntary, and in his own Wrong, and the Ifſue's 
Acceptance thereof not concluſive more than if he had reccived it of a 
meer Stranger; and by Conſequence the Iſſue in Tail, notwithſtanding 
ſuch Acceptance, may enter and avoid the Leaſe; but if the Iſſue had ac- 
cepted the Rent from . this had amounted to a Confirmation of the 
Leaſe made to 4. and by Conſequence he could not after avoid the 
Leaſe to B. which was derived thereout; but if A. had aſſigned five 
Acres of the Land in Leaſe to B. for the Reſidue of twenty Years, and 
the Iſſue in Tail had accepted the Rent from B. this would amount to a 
Confirmation of the intire Leaſe to A. becauſe the Rent iffuing out of 
the Whole, and out of every Part of the Land, B. as to theſe five Acres, 
ſucceeded in the Place of A. by having his whole Intereſt therein; and 
then the Iſſue in Tail, by Acceptance of the Rent from one, whoſe 
Part, as to him, was equally chargeable with the whole Rent, hath 
given his Conſent, that the whole Eſtate chargeable therewith ſhall con- 
tinue, tho' he choſe to take his Rent out of Part only; for otherwiſe 
he would do Injuſtice to A. who would be liable to make Recompence 
to B. for the Overplus of the Rent, -and yet have no recompencing him- 

1 Fd the Iſſue might defeat the Reſidue of the Leaſe remaining in his 

ands. 

Tenant in Tail, before 27 H. 8. of Uſes, made a Feoffment in Fee to Dyer 51. b. 
the Uſe of himſelf and his Heirs; and after he and his Feoffees made a 7 Co. 37. a. 
Leaſe for Years, rendring Rent, and after the Statute made, "Tenant in ! Hol. Rep. 
Tail dies ſeiſed, and his Iſſue aliens the Land by Fine before Entry upon 2 a 

: ny 3 Leon. 154+ 
the Leſſee, or Receipt of the Rent; and the great Queſtion was, if he 2 BAH 44 
might after avoid this Leaſe; and by the better Opinion of the Juſtices 4 At, 
of both Benches, preter Sanders, the Alienee could not avoid it; whether 
he received the Rent or not, for the Leaſe was not abſolutely void by 
the Death of the Tenant in Tail, but only voidable by the Iſſue by his 
Entry; then when the Iſſue, before ſuch Entry, conveys over the Land 
to 
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Mo.y 315. 
Dyer 51. b. 
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to a Stranger, the Leaſe being not then avoided, continues ſtill a Charge 
upon the Eſtate, and the Stranger cannot enter to avoid it, becauſe a 
Right of Entry can no more be transferred to a Stranger than a Right 
of Action, and by Conſequence the Conuzee muſt hold ſubject thereto, 
having no Means to avoid it. | 

If Tenant in Tail enfeoffs his eldeſt Son within Age, and he after full 
Age makes a Leaſe for Years, and then the Father dies, whereby he is 
remitred to the Eſtate-tail, yet he ſhall not avoid the Leaſe; ſo if the 
Son had diſſeiſed his Father, and had made a Leaſe for Years, and then 
the Father had died, by which the Diſſeiſin was purged, yet the Leaſe 
would continue good and unavoidable, becauſe in theſe Caſes the Eſtate, 
out of which the Leaſe was derived, is not defeated, but only the 
Nature of it altered and changed ; and the Leaſe for Years being an 
immediate Diſpoſition of the Land itſelf, ſo long as that continues in the 
ſame Ferſon that made the Leaſe, ſo long there is an Eſtate capable of 
enduring the Leaſe, and conſequently the Leſſor ſhall not avoid it; but 
if the Son, after ſuch Feoffment or Diſſeiſin had at full Age, granted a 
Rent-Charge, Common of Paſture, Sc. and then the Father had died, 
this Remitter and Alteration of the Nature of the Eſtate would diſcharge 
the Land of thoſe Charges, becauſe being granted at firſt out of a 


defeaſible Eſtate, they were of Courſe liable to be defeated with that 


Acor, hl. 1143. 


Dyer 279. a. 
Plow. 436. 


Eſtate, and then when that Eſtate is defeated and gone, ſuch Collateral 
Charges drop and fall off with it; but the Leaſe for Years, in the 
other Caſe, carries the very Poſſeſſion of the Land itſelf, and then the 
Alteration that is made by the Remitter can only work upon the Re- 
verſion which was left in the Leſſor, not upon rhe Poſſeſſion of the 
Leſſce, which was divided and taken out of the Eſtate before that Re- 
mitter took Effect ; and the Leaſe being made when he was of full Ape, 
prevents the Operation of the Remitter as to that Leaſe, which was his 
own Act. 

Tenant in Tail made a Feoffment in Fee to the Uſe of himſelf and 
his Heirs, and after made a Leaſe for Years, rendring Rent, and died; 
the Iſſue accepted the Rent, and it was held, that this did not affirm 
the Leaſe, becauſe the Iſſue was remitted to the Eſtate-tail by Deſcent, 
and fo the Leaſe utterly void, being made by the Father, then Tenant 
in Fee- ſimple; and the Difference between this Caſe and the Caſe next 
but one above-mentioned, ſeems to be, that the Leaſe there being before 
27 II. 8. the Pofſeſſion paſſed from the Feoffees, and not from the Te- 
nant in Tail himſelf, and then when that Statute came, it could not 
execute the Poſſeſſion to the Uſe, as to the Reverſion which was left 
in the Feoffees ; and ſo the Poſſeſſion of the Leſſee continued untouched 
by that Statute, and drawn out of the legal Poſſeſſion of the Feoffees, 
and then the bare Remitter of the Iſſue, as to the Reverſion, could 
not defeat the Poſſeſſion of the Leſſee, which was not drawn out of any 
Eſtate his Anceſtor had then in Poſſeſſion, but he muſt avoid it by Entry 
upon the Aid and Conſtruction of the Statute de dons; but in this the 
Leaſe for Years is drawn out of the Fee-ſimple and Eſtate, which the 
Tenant in Tail had in Poſſeſſion himſelf; and then the Remitter, which 
is Tong. by the Deſcent, defeating that Eſtate, avoids the Leaſe like- 
wiſe. | 

If Tenant in Tail makes a Leaſe for ten Years to begin ten Years 
hence, and dies, and the Iſſue within the ten Years enters and makes 4 
Feoffment in Fee, the Feoffee, at the End of the ten Years, ſhall have 
Election either to affirm and make good ſuch Leaſe, or to avoid it; for 
upon the Death of Tenant in Tail the Poſſeſſion was become vacant, 
and none had a Right to enter but the Iſſue in Tail, for the Time of the 
Leſſee's Entry was not yet come; then, when the Iſſue enters generally, 
his Primary Right was, in reſpect of the Inheritance, deſcended to him 
as Iflue in Tail, and he had no Occaſion to direct his Entry at that 
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Time to any other Purpoſe ; and therefore his Entry ſhall be intended, 
in Reſpect of the Eſtate-Tail deſcended to him; and when after ſuch 
Entry he makes a Feoffment in Fee to a Stranger, this transfers the Poſ- 
{eMon juſt in the ſame Plight as the Iſſue in Tail himſelf had it, without 
any thing done to determine his Election one Way or another; and then 
the ſame Power of Election paſſes incorporated in the Feoffment; and 
the Feoffee, when the Time for making Uſe thereof is come, may uſe it 
either to determine the Leaſe by ouſting the Leflee, or to affirm or make 
it good by Acceprance of Rent from him. 5 
If Tenant in Tail makes a Leaſe for Years, to begin after his Death, Dyer 279. 4- 
rendering Rent, and des, and the Iſſue accepts the Rent, yet Manwood Flow. 436. 
was of Opinion, that he might notwithſtanding enter, and avoid the 
Leaſe ; and the Reaſon he gave was, becauſe the Leaſe did not take 
Effect in Poſſeſſion during his Life; /ed Catlyn hos negavit, and it ſeems 
with good Reaſon ; for ſince the Eſtate-Tail is an Eſtate of Inheritance, 
capable of enduring ſuch a Leaſe, where the Difference is berween letting 
it to begin preſently, and letting it to begin after his Death, or, as it is 
in the next preceding Caſe, to begin ten Years hence, when he himſelf 
dies in the mean time, does not at all appear; for the Leaſe binds from 
the Time of the making in one Caſe, as well as in the other, tho' the 
Time of their Commencement in Poſſeſſion be different; and ſince the 
Iſſue in Tail is no more bound by the one than the other, it ſeems hard 
and inconſiſtent to take from him his Power of Election to continue the 
one Leaſe, and yet to allow it him in the other; therefore it ſhould ſeem 
the Leaſe in neither Caſe is (a) abſoJutely void, but that the Iſſue bath () But gwar- ; 


Election to continue or avoid it, as he himſelf thinks fit, and by Conſe— ay 2 
. Q 


quence his Acceptance of the Rent hath determined his Flection to con— Caſe of Sy- 


tinue the Leaſe, and then be can never enter after to avoid it. monds. und 


| Cuore, it is 
ſaid to be agreed and reſolved by the Court, that if Tenant in Tail makes a Leaſe of any of the 
Lands intailed to commence after his Death, this is void ab [nitio; and ſo is Cre. Fac. 45S. 


If Tenant in Tail makes a Leaſe for Life, by which he gains a new 7 Co. 42. 
Reverſion in Fee during the Life of Tenant for Life, and after he grants © 1-4: 349.4. 
a Rent-charge, or makes a Leaſe for Years, and then the Tenant for Life Aus MD 
dies, whereby he is become again Tenant in Tail, and the Reverſion in gs 
Fee, out of which the Rent-charge or Leaſe for Years were to take Effect, 
defeated, yet ſhall the Leaſe or Rent continue good againſt himſelf, be- 
cauſe tho* they were granted out of a defeaſible Poſſeſhon, yet they were 
granted likewiſe by him who had the true and anticnt Right in him, and 
ſuch Grant or Leaſe would have bound both, if the defeaſible Poſſeſſion 
had been in Hand, and the antient Right in another, and both had 
joined therein; ſo by the ſame Reaſon, when ſuch defeaſible Poſſeſſion ard 
antient Right are conjoined in one Perſon, and he makes ſuch Leaſe or 
Grant, tho” the one fails, yet the other will be called in to ſupport them; 
ſo if ſuch Tenant in Tail had made a Feoffment in Fee upon Condition, 


= to the Uſe of himielf and his Heirs, and then had made ſuch Leaſe, or 
» granted ſuch Rent-charge, and after the Condition were broken, yet the 


Leaſe or Grant would ſtill continue good againſt him during his own Life, 
becauſe made by one who had all the Right, both antient and new, in him 


at the Time of making or granting thereof. 


1. Tenant in Tall, Remainder to B. in Tail, A makes a Leaſe for the 1 Vere. 351. 
Ife of the Lefſee not warranted by the Statute of 32 H. 8. and dies, 4norymus. 
leaving B. in Remainder his Heir, B. by Indenture makes a Leaſe for 


99 Years, to commence after the Death of the Tenant for Life, rendering 
Rent, then the Tenant for Life ſurrenders to B. upon Condition, and 


Jies, B. ſuffers a common Recovery with ſingle Voucher, and dies, the 


Leſſee for Years enters, and the Heir of A. diſtrains for the Rent; and if 
this Diſtreſs was lawful, was the Queſtion ; for the Leſſee it was argued, 
Vol. III. | 4 L thar 
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that it was not; for either B. was remitted by the Surrender, or he v4. 
not; if he was remitted, then the Leaſe for 99 Years, which was derived 
out of the new Reverſion in Fee, deſcended to him from A. was by ſuch 
_ Remitter determined, the Reverſion out of which it was derived bein 
vaniſhed and gone; and then he could not diſtrain for Rent where ng 
Leaſe was in Being; or if he was not remitted, the Acceptance of the 
Surrender being his own Act, and but upon Condition, then he was till 
in of the defeaſible Eſtate deſcended to him from A. and by Conſequence 
his Recovery with ſingle Voucher could not bind his Entail, nor the Re. 
mainder over; and then when he died without Iſſue, (as to make it x 
Caſe it ſhould ſeem he muſt, ) both his defeaſible Eſtate by the Death of 
the Tenant for Life, and his own Eftate- Tail were determined and gone; 
and conſequently, admitting the Leaſe continued, (which it did not, ) yet 
his Heir was not intitled to the Rent, but thoſe in Remainder ; bur it 
was adjudged in C. B. that the Diſtreſs was lawful ; for the Leaſe for 
Life made by A. could be a Diſcontinuance no longer than during the 
Life of the Leſſee; then when B. after the Death of A. made a Leaſe 
for 99 Years by Indenture, he having then the Right of the Entail in him, 
cloathed with a defeaſible Fee-ſimple, this Leaſe when the Diſcontinu. 
ance was at an End, ( as it was by the Surrender of the Tenant for Life, 
or at leaſt by his Death,) is good againſt himſelf by Eſtoppel, if not in 
Point of Intereſt, and then he being Tenant in Tail, the Recovery with 
ſingle Voucher binds that Eſtate-Tail and Remainder, and by Conſe. 
quence his Heir has good Title to the Rent, and his Diſtreſs well taken 
Boe it. Note; A Writ of Error was brought of this Judgment in B. R. 
and the Caſe is argued, but no Judgment appears, nor are the Reaſons 
before-mentioned taken Notice of in the Report; but yet they ſeem 
cafily deducible from the Report, and are the chief Reaſons (as it ſhould 

ſeem) upon which the Judgment in C. B. could be founded. 
Dyer 51. b. A. Tenant for Life, Remainder to B. in Tail, B. lets to C. for Years, 
ia Margin. to commence after the Death of A. then B. ſuffers a Recovery to D. and 
dies, the Leaſe for Years holds good againſt D. In this Caſe it muſt be 
intended that the Recovery was ſuffered after the Death of A. for during 
his Life B. was not 'Tenant to a Præcipe; then admitting the Recovery to 
be after the Death of A. this was after ſuch Time as the Leaſe tock 
Effect againſt B. ſo as to be abſolutely binding upon him; then when he 
afterwards ſuffers a Recovery, this bars the Eſtate-Tail, in reſpect of 
which only the Leaſe was voidable, and by Conſequence the Recoverer, 
who has not that Eſtate-Tail, muſt hold ſubject to the Leaſe, and can no 

Ways avoid it. | 3 

1 Lev. 167. So Tenant in Tail, with Power to make Leaſes, Cc. made a Leaſe for 
1 Sid 260. twenty-one Years not purſuant to his Power, and then levied a Fine, and 
a 2 died, leaving Iſſue; and if the Conuzee ſhould avoid this Leaſe, as tht 
Obey an Iſſue might have done, if the Fine had not been levied, was the Queſtion; 
Thomaſins. for the Leaſe did not take Effect during the Life of the Tenant in Tail; 
4 Mod. 6. and it was agreed, that (a) if Tenant in Tail grant a Rent, or ackno®- 
D Fo eds ledge a Statute, or make a Leaſe for Years to begin after his Death, that 
aid by Ju- theſe are void as to the Iſſue, and not only voidable ; but if Tenant in 
ſtice Bollen, Tail makes a Leaſe for Years without Reſervation of any Rent, this | 


that ir was not void, but only voidable, becauſe the Iſſue may affirm it by Accept- 
neither well 


ſtared nor well reported in the Books; for upon the Roll it was thus: A Man ſeiſed in Fee made * 
Leaſe for 99 Years, if three Perſons ſo long lived; then he ſettled the Reverſion upon himſelf in 
Tail, with Power to make Leaſes for 21 Years, and then he made ſuch a Leaſe, and died ; the Son, 
who was the Iſſue in Tail, and not the Father, (as it is reported in the Books, ) levied a Fine, and 
ſold the Reverſion; the firſt Leaſe determined, and the Court thought the Conuzee might avoid the 
ſecond Leaſe, becauſe it never was in the Election of the Tenant in Tail, or his Iſſue, to avoid it, the 
having conveyed away their Eſtates before this ſecond Leaſe was to commence ; for if Tenant" 


Tail makes à Leaſe to commence in preſenti, and conveys away his Eſtate by Fine, the Conuzee mukk | 


hold it charged with ſuch Leaſe; ſecus where it is to commence in futuro, becauſe it cannot be avoide 
before its Commencement ; but no Judgment was given. (a) Vide Crs Fac. 4 $5. Grin and Stanhope: 
I | ance 
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ance of Fealty; and by all, except Twiſden, the Leaſe in the principal 
Caſe was held not to be abſolutely void upon the Death of rhe Tenant in 
'Tail, but only voidable, becauſe it was an immediate Diſpoſition of the 
Land itſelf, and therefore differed from the Caſcs of collateral Charges 
granted thereout ; and they held it to be for the Benefit of the Iſſue to 
have ſuch Leaſes only voidable; and ſo indeed it is, as appears by all the 
Caſes and Reaſons before- mentioned; then this Leaſe not being abſo- 
jutely void, but only voidable, when the Tenant in Tail levies a Ene, by 
which he binds the Eſtate-Tail, and bars the Iſſue before rhe Time of 
Election for Avoidance thereof is come; this does not make the Leaſe 
indefeaſible, but transfers the Eſtate chargeable with the future Leaſe 
juſt in the ſame Manner it was in the Hands of the 'Tenant in Tail, with- 
out any Act done either to affirm or avoid it; and then the Conuzee, 
when the Leaſe is to commence in Poſſeſſion, muſt have rhe fame Election 
of avoiding or affirming it, as the Iſſue in Tail would have had]; for if the 
Leaſe was voidable, and the Levying the Fine before its Commencement 
had no Influence upon it one way or another ; then it muſt continue 
voidable ſtill, and it muſt continue ſo only as to the Conuzee ; tor the 
Fenant in Tail, or his Iſſue, have nothing to do therewith, and by Conſe— 
quence, if it does not continue voidable as to the Conuzee, then he may 
uſe his Power either to affirm or avoid it, as he ſees molt convenient ; and 
a Diverſity was taken between a voidable Leaſe by Tenant in Tail, which 
is to commence 77 præſenti, and ſuch voidable Leaſe as is to commence 


in futuro; for (a) if Tenant in Tail makes a Leaſe for Years to begin (For which 


preſently, which is not warranted by 32 U. 8. and conſequently is void- 
able by his Iſſue, if he in the mean time conveys over the Land by Vine, 


v ae 2 Lev. 
23, 48. 


Mo. : 
the Conuzee ſhall hold ſubject ro that Leaſe, and ſhall never aftcr avoid Nenſon 2 


verlus 


it, becauſe the Leſſee was then actually in Poſſeſſion of his Leaſe, and ſo Bren and 
that Poſſeſſion divided and taken out from the Inheritance which the Hudhen. 


Conuzee purchaſed; and then the Right of Entry, which would have 
come to the Iſſue, and was neceſſary to the Avoidance thereof, cannot 
by the Fine be transferred to the Conuzee, who is a Stranger; and the 
Iſſue is bound by the Fine from making any Uſe of that Right of Entry, 
and by Conſequence the Leſſee ſhall take Advantage thereof, and hold 
his Leaſe without Avoidance from either; but where {ſuch voidable Leaſe 
is to commence in ft1yo, and before the Commencement of it the Tenant 
in Tail levies a Fine to a Stranger, there the Election to avoid or conti- 
nue it paſſes incorporated in the Fine, and it cannot be ſaid to be either a 
Right.of Entry or a Right of Action; for the Leſſee not being yet in 
Poſſeſſion, no Entry is needful or can be made to avoid his Leaſe, and 
the Fine has no Effect upon it one Way or other, but leaves it juſt as it 


was; and by Conſequence being voidable after the Fine as much as it was 


before, the Conuzee only can uſe the Power of avoiding or continuing it, 


ſince the Iſſue is bound by the Fine, and has nothing to do with it, and 


ir muſt continue the {ame after the Fine as it was before, becauſe the 


Time for its Commencement was not then come; and it could not be 


either affirmed or avoided before it had a Beginning, and ſo it ſhould ſcem 
to be; and for the ſame Reaſons, where Tenant in Tail makes a Leaſe 


for Years, to begin expreſly after his Death, this is not abſolutely (V) void (b) But greeye. 
by his Death, but only voidable, notwithſtanding the Opinion at the & vide ſupra. 


Beginning of the Caſe. 


Tenant in Tail of a Manor before 27 H. 8. made a Feoffinent in Fee to 1 Rl Rep. 


his own Uſe, and dicd, and in the Time of the Iſſue the Statute of Uſes 
is made, and after the Iſſue makes a Leaſe for Years of a Tenement, 


Parcel of the Manor, rendering Rent, and dies; whereby his Iſſue was 


remitted by the Deſcent of the Fee and Freehold in Law, without Entry, 
tho' the firſt Iſſue was not remitted, by reaſon of the Statute of Uſes, 
which executed the Poſſeſſion in the fame Manner as he had the Uſe 
(and that was in Fee) before Entry, and his Iſſue makes a Feoffment in 


28 


Bridgman 
and Char!ton. 
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Dyer 107.'b. 
115. 4. 332.6. 
Plow. 560. 
Hob 324, 346. 
Cro. Eli 519. 
Yelv. i 50. 

1 Rol. Rep. 
260, 

Godb. 324. 

2 Rol, Rep. 
491. 

Us. Tit. 45. b. 


Fee of the Manor, and Livery in another Part, not in the Tenement, 
leaſed in the Name of the whole; and if this was a Diſcontinuance of this 
Tenement, was the Queſtion ; Coventry was of Opinion it was not, be. 
cauſe the Iſſue who made the Leaſe granted it out of the Fee and Right 
of the Tail, which was in himſelf at the Time of the Leaſe made; and 
therefore by the Remitter of his Iſſue the Leaſe was not void before 
Entry, but only voidable ; for he might have made it good by Accept. 
ance of the Rent from the Leſſee; and by Conſequence if this was 3 
Leaſe continuing at the Time of the Feoffment of the Manor, this Tene. 
ment could not paſs by the Livery made in another Part of the Manor; 
but at laſt the whole Court held, that this Tenement paſſed by the Feof. 
ment, becauſe by the Remitter of the Iſſue the Leaſe for Years waz 
abſolutely defeated and gone, and the Lefſce become Tenant at Suffer. 
ance ; and if the Iſſue had accepted the Rent, this would not have made 
the Leaſe good, becauſe the Reverſion and Inheritance, out of which it 
was derived, was by the Remitter vaniſhed and gone; and then by the 
Continuance in Poſſeſſion of the Tenant at Sufferance at the Time of the 
Feoffment of the Manor is no Impediment to the Operation of rhe Livery 
upon that Tenement, and that the Remitter deſtroyed the Leaſe in this 
Caſe. | 

Tenant in Tail, Reverſion in the Crown, makes a Leaſe for Years, 
rendering Rent, and dies, leaving B. his Son and Heir in 'Tail, who accepts 
the Rent, and hath Ifſue C. then B. commits 'Treaſon, and is attainted 
thereof, and by Act of Parliament all his Lands and Poſſeſſions are for- 
feited, and given to the King; and if the King was concluded by this 
Acceptance of the Rent by the Ifſue, ſo that he ſhall be adjudged in by 
him, and could not avoid the Leaſe ſo long as there was any Iflue in 
Tail, was the Queſtion ; and it was adjudged, that by the Attainder the 
Eſtate-Tail was determined, and the King in in Point of Reverter, and 
then all Leaſes, Charges, Ec. of the Tenant in Tail are determined as 
if he were dead without Ifſue ; the Reaſon whereof, given in the Books, 
is, that if it ſhould be otherwiſe, the King would have two Fees in him, 
which the Law will not allow; and this may be a good Reaſon, but it i 
ſuch a one as wants another Reaſon to explain it; for the ſame Books 
agree, that if Tenant in Tail with the Reverſion in the King had made 
a Leaſe for Years, and after had levied a Fine to the King, that the King 
in that Caſe ſhould not avoid the Leaſe for Years, no more than he ſhould 
if the Remainder in Fee had been in a Stranger, or in the Tenant in Tail 
himſelf, and yet in theſe Caſes the King hath two Fees in him, and the 
Law allows them to conſiſt well together ; therefore the Reaſon of the 
Difference between the Caſes ſeems to be, that where the Reverſion is in the 
Crown, the Crown by Conſequence muſt be the Donor, and give out the 
Eſtate- Tail: Now all Donations created a Tenure between the Donor and 
Donee, to which Homage, Fealty, and other Duties and Services were 
incident and annexed, as the Conditions whereby the Tenant was to hold 
and continue the Enjoyment of his Land ; now Treaſon was the greateſt 
Violation poſſible of theſe Duties of Fidelity, Obedience, and Service, 


whereto the Tenant was obliged, as the very Terms and Conditions upon 


which the King at firſt was prevailed on to give him the Land, and 
which he, when he accepted thereof, undertook to obſerve, by the So- 
lemnity of an Oath ; ſo that when the Donee commits 'Treaſon, he breaks 
the Condition whereby he holds his Eſtate, and the King is in for that 
Condition broken, and by Conſequence his Title by Virtue of that Con- 
dition is paramount all Leaſes, Grants, or Charges of the 'Tenant in 
Tail; for they being derived out of his conditional Eſtate can ſubſiſt no 
longer than that does, and by his Attainder of Treaſon the Condition is 
broken, and that Eſtate forfeited and gone to the King in Reverſion, 
who gave it; and by Conſequence all derivative Leaſes or Charges there- 
out are determined likewiſe ; but now when the King has only the 

T Remainder 
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Remainder in Fee, there is no immediate Tenure of the King, nor is the 
Tenant obliged to any particular Duties or Services of Homage or Fealty 
to the King, as annexed to his Donation, more than any other of his 
Subjects ; tor he had not his Eſtate of the Gift of the King, but of his 
own immediate Donor ; and then tho' the Law has given the Forfeiture 
of all Eſtates for Treaſon to the King, of whomſoever held, yet this is a 
poſitive Law, introduced but lately, and the King in ſuch Caſe is in under 
or by Way of Coveyance of the Eſtate-Tail, and his Title thereto begins 
but from the Time of the Treaſon committed, and by Conſequence he 
ſhall hold ſulje& to all Leaſes or Charges made by the Tenant in Tail 
before that Treaſon committed, as the Tenant in Tail himſelf ſhould have 
done; and in the principal Caſe, where the Iſſue in Tail by Acceptance 
of the Rent had made good the Leaſe of his Anceſtor, as againſt 
himſelf, if the Remainder in Fee had been in the Crown, and the Ifſue 
in Tail had been after attainted of Treaſon, tho* the King ſhould have 
the Forfeiture, yet he ſhould hold it ſubject to the Leaſe, which the 
Iſſue by ſuch Acceptance had made good - againſt himſelf ; and ir ſhould 
ſcem likewiſe, that the King being a Stranger, and coming in under the 
Eſtate-Tail, ſhall be bound by that Leaſe, not only duting the Life of 
the Iſſue who accepted the Rent, but alſo as long as there were any Iſſue 
of the Body of the Donee ; for the King being a Stranger cannot have 
the Right of the ſucceeding Iſſue to avoid it; and whether the Right of 
Entry or Action, which ſuch ſucceeding Iſſue would have had to avoid the 
Leaſe, be transferred to the King, depends upon the Words and Con— 
ſtruction of the Act of Parliament which gives the Forfeiture in ſuch 
Caſe ; ſo in the Caſe of the Fine; where the Tenant in Tail makes a 
Leaſe for Years, and after conveys the Lands by Fine to the King, tho' 
the King in that Caſe was the immediate Donor, and had the Reverſion 
in him at the Time of the Fine levied, yet he ſhould be bound by ſuch 
Leaſe, becauſe the Fine was only a Conveyance of Record, and paſſes 
the Eſtate to the King, as it would do to any other Perſon, and conſe- 
quently the King ſhall take ſubject to that Leaſe, as any other Perſon 
muſt do; and in the principal Caſe, where the Reverſion was in the 
Crown, tho' the Leaſe for Years had been in every thing warranted by 
32 H. 8. and the Ifſue in Tail after the Death of his Anceſtor had 
= accepted the Rent, and then been attainted of Treaſon, yet the King 
> ſhould hold diſcharged thereof; becauſe by the Attainder the Eſtate-Tail 
= was forfeited, determined, and gone, as if the Tenant in Tail had died 
without Iſſue, and the King was in of his old or immediate Reverſion. 

If Tenant in Tail makes a Leaſe for Years, and dies without Iſſue, 8 ;, 34 
the Leaſe is abſolutely determined by his Death, tho' it were in all Things Aar 153. 
purſuant to the 32 J. 8. ſo that no Acceptance of the Rent by him in the Co Lit. 44. 4. 
Remainder or Reverſion can make it good; for the Eſtate, out of which ©" _ 602. 
it was derived, being determined, that hkewiſe muſt fall off with it; and — N 
the Intent of the Statute was only to enable the Tenant in Tail by ſuch 8 
Leaſes to bind his Iſſue, which in no Caſe before he could do, not to 
bind or any ways affect thoſe in Remaindet or Reverſion after the Eſtate- 

Tail determined. n 

So if Tenant in Tail makes a Leaſe for three Lives according to 32 
H. 8. this is no Diſcontinuance, but determines with the Eſtate-Tail; 
and where Cro. Car. 156. Salvin and Clerk holds that it is a Diſcontinu- 
ance, all the other (a) Books are againſt it; and (b) Vaugban fays, that (a) As 8 Ce. 
Cale is all falfe, and miſreported, and that ſuch Leaſe being warranted 34. 4 
by the Statute cannot be a Diſcontinuance ; becauſe the Parliament, to C2: C02. 
which every Man is Party, allows of ſuch Leaſes ; which if they were * 
Tortious, as all Diſcontinuances are, the Parliament would never have 4 17. 
allowed ; and therefore if a Warranty were annexed to ſuch Leaſe, yer ©) Vg. 


it would make no Diſcontinuance, becauſe that determines with the 3*3: 
Eſtate likewiſe, 


Vol. III, 4 M 
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59. Malter 

and Fachſon. 


Godb. 9. pl. 
12. 


But if ſuch Leaſe for three Lives were not warranted by 32 H. f. 
then it would be a Diſcontinuance, becauſe it was a greater Eſtate than 
the Tenant in Tail had Power to make, and paſſed by Livery, which tock 
out the Eſtate from the Tenant in Tail, and turned it into a Reverſiq, 
in Fee, determinable upon three Lives; ſo if ſuch Leaſe for three Liye, 
not warranted by that Statute, were made of Parcel of the Demeſnes ot 
a Manor, and then the Tenant in Tail ſhould leaſe for Life, or convey 
the Manor in Fee to another, and the Leſſee attorn, yet the Reverſo 
thereof would not paſs, becauſe the firſt Leaſe was a Diſcontinuance of 
that Parcel, ſo as the Reverſion thereof for the Time was no Parcel of 
the Manor. | 

Tenant in Tail, the Remainder in Fee, the Tenant in Tail makes: 
Leaſe for Lives, according to 32 H. 8. and after dies without Iſſue, and 
before any Entry he in the Remainder grants over his Remainder by 
Fine; and if the Conuzee of the Fine might enter upon the Leſſee, and 
avoid his Leaſe, was the Queſtion. Fenner argued that he could not, be. 
cauſe where a Freehold is given by Livery, it cannot be defeated without 
Entry ; and cited a Caſe where a Man made a Leaſe for Life, Re. 
mainder in Fee, the Tenant for Life granted over his Eſtate ; then + 
Formedeu was brought againſt the Grantee or Aſſignee, and the Tenant 
for Life died, pending the Suit ; and it was held by all the Juſtices, (ex- 
cept Littleton and divers Serjeants,) that the Writ ſhould not abate, un- 
leſs he in the Remainder had entered ; {o here, and then when before 
Entry, he in the Remainder grants over his Remainder, the Grantee 
ſhall have it but as a Remainder, for ſo is his Grant, and ſo the Eſtate 
of the Tenant for Life, which was but voidable, is made good ; and of 
this Opinion were //y dam and Periam; but Mead and Dyer held, that 


by the Death of Tenant in Tail without Iſſue, the Leaſe made by him, 


Fon. 61, 61. 
2 Rol. Rep. 


498. 


tho' for Life, was abſolutely void; and not only voidable, becauſe by his 
Death without Iſſue, the Eſtate, out of which the Eſtate for Life was 
derived, is determined and gone; and ſo muſt the Eſtate for Life be 
alſo, for ceſſante cauſa ceſſat & effedus; and this ſeems the better Opinion 
and moſt conſonant to the Caſes before put; for the Death of the Tenant 
in Tail without Ifſue was in Law as much the Determination of the 
Leaſe for Life, as if it had been expreſly ſo limited; and then when 
that Time comes, the Operation of the Livery, and the End for which 
it was made ceaſes, and then there needs no Entry to avoid that which 
by Effluxion of Time and Operation of Law is already ſpent and run 
out; and therefore the Conuzee of the Fine comes immediately to the 
Poſſeſhon both in Law and Right, and the Leſſee's Continuance of Pol- 
ſeſſion after is a Wrong and 'Treſpaſs to him, and cannot be by Force ot 
the Leaſe which is run out and expired, and by Conſequence muſt have 
determined the Operation of the Livery with it. 

But if Tenant in Tail makes a voidable Leaſe for Years or Life, and 
dies, and the Iſſue, before Entry on the Leſſee, levies a Fine to a Stranger, 
the Conuzee ſhall not avoid the Leaſe, becauſe ſuch Leaſe being only 
voidable by Entry, when the Iſſue before Entry conveys over the Land 
by Fine, the Power of Entry, which was the only Means of avoiding 


ſuch Leaſe, is by the Fine deſtroyed and gone; for a Right of Entry 
cannot be transferred to a Stranger, any more than a Right of Action; 


fo if the Tenant in Tail himſelf, after ſuch Leaſe, had levied a Fine to 
a Stranger, or even to the Reverſioner, and died, yet they could not 
avoid the Leaſe ever after, becauſe if they could, it muſt be by reaſon of 
the Right of Entry transferred by the Fine, which would have come to 
the Iſſue if no ſuch Fine had been levied ; and the Law abſolutely con- 
demns all Alienations of Right only, whether it be Right of Entry or 0 
Action, and conſequently in theſe Caſes, by ſuch Alienation, the Leaſe 
is become abſolute and unavoidable. 


I A 
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A Woman, Tenant in Tail, makes a Leaſe for Vears, not warranted 
by 32 H. 8. and aſter takes Husband, and they have Iſſue, and then 
the Wife dies, the Iſſue cannot avoid this Leaſe during the Life of the 
Husband, becauſe he is Tenant by the Curteſy of the Freehold and Re- 
verſion expectant thereupon ; and tho? he ſhould ſurrender his Eſtate by 
the Curteſy to the Iſſue, yet this would not help him to avoid the Leaſe 
till his Death, becauſe his Eſtate, as Tenant by the Curteſy, is a Con- 
tinuance of his Wife's Eſtate, and ſo long as that laſts, the Ifſue's Time 
for avoiding the Leaſe is not come, and notwithſtanding the Surrender, 
vet as to the Leſſee, who is a Stranger, the Eſtate by the Curteſy has 
ſtill an Exiſtence and Continuance, as if no Surrender had been made; 
for he being a Stranger ſhall not ſuffer by ſuch voluntray Act of the 


Dyer 46. 6b. 
in Margent, 
51. ö. in 
Margent. 
363. b. 

Co. Lit. 326. 4. 
338. 4. 5 & 
vide Moor 30. 


Tenant by the Curteſy; and (a) HN alſb was of Opinion, that the Power (a) In 2B-xdl. 


of avoiding ſuch voidable Leaſes runs ſo in Privity to the Iſſue in Tail, 
that if ſuch Iſſue ſhould marry, and his Wife, after the Death of the 
Anceſtor in Tail, be endowed of the Reverſion of the Lands in Leaſe, 
that ſhe ſhould not avoid the Leaſe, as her Husband, the Iſſue in Tail, 
might have done; becauſe tho” ſhe be in, in Continuance of the Eſtate- tail, 
yer ſhe is not privy to her Husband as to that Purpoſe ; alſo it was fur- 
ther held in the principal. Caſe, that if the Woman, Tenant in Tail, had 
before Marriage acknowledged a Statute, and then married, and dicd, 
that this Statute ſhould be extendible in the Hands of the Tenant by the 
Curteſy, and of the Iſſue too, if he came in by Surrender of the Tenant 
by the Curteſy during his Life; but if after ſuch Statute the Woman 
had made a Leaſe for Years, rendring Rent, and then married, and 
died, leaving Iſſue, the Statute ſhould not be extended upon the Leſſee; 
for as the Statute was abſolutely void and determined as to the Iſſue, 
and the Leaſe voidable by him likewiſe, the Statute ſhall never be ſer 
up againſt the Leſſee, tho' the Iſſue in Tail thinks fit to wave his Power 
of avoiding the Leaſe; for then that would take away from him the 
Rent, which might be the chief Inducement that prevailed on him to 
affirm ſuch Leaſe; or if ſuch Leaſe were in all Reſpects warranted by 


65. but 2. 


32 11. 8. and ſo not voidable by the Iſſue; yet ſince the Statute fell off, 


and became void by the Death of the Tenant in Tail, as to the Iſſue it 
ſhall never take Place againſt the Leſſee, becauſe that would take from 
the Iſſue the Rent, which 32 H. 8. never intended to permit, but, on the 
contrary, made the Iſſue's Enjoyment of the Rent the principal Reaſon 
<# their Inveſting the Anceſtor with Power by ſuch Leaſe to bind the 
Iſſue. 

But if Tenant in Tail grants a Rent-Charge, and after makes a Leaſe 
for Years, or Lives, warranted by 32 H. 8. the Leſſee ſhall hold the 
Land charged during the Leaſe, not only in the Life- time of the Leſſor, 
but alſo after bis Death; by Joues and Lelverton: For this Rent-Charge 
meddles not with the Poſſeſſion, as the Statute in the other Caſe does; 
and therefore the Leſſee, in Reſpect of the Poſſeſſion which he hath, 
ſnall be liable to pay the Rent reſerved to the Iſſue; whereas in the 
other Caſe, if the Statute ſhould prevail, this would deprive the Iſſue 


from diſtraining for the Rent, by deveſting the Leſſte of the Poſſeſſion 
whereon the Diſtreſs ought to be made. | 


2. What Leaſes Tenant in Tail may now make to bind 
his Jilue, ſince the 32 H. 8. 


Here we ſhall premiſe, that the Statute 32 H. 8. cap. 28. is an enabling co. Lit. 43. 


Statute, and was made purpoſely to give the Tenant in Tail (amongſt 
others) Power, by obſerving the Directions therein ſpecified, to bind his 
Iſſue; ſo that they ſhall not now, after his Death, avoid ſuch Leaſes as 


they 


2 Rol. Rep, 


499 
1 Mod. 110. 
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they might have done before by the Common Law, which was found to 
be very inconvenient, and a great Diſcouragement to Farmers and 
Leſſees, who after they had paid great Fines, and been at great Coſt 
and Charges in building and otherwiſe improving the Lands and Tene. 
ments ſo leaſed to them, were, after the Death of their Leſſors, cruel 

expulſed and put out (as the Statute ſpeaks) by the Heirs of the Leſſor, 
by reaſon of private Gifts in Tail, Oc. to their great Impoveriſhment 
and Undoing; therefore to prevent ſuch Miſchiefs for the future, that 
Statute provides, that all Leaſes to be made of any Manors, Lands, Te. 
nements, or other Hereditaments, by Writing indented, under Seal for 
Term of Years, or for Term of Life, by any Perſon or Perſons being of 
full Age of Twenty-one Years, having any Eſtate of Inheritance, either 
in Fee-ſimple or Fee-tail, Ec. ſhall be good and effectual againſt the 
Leſſors and their Heirs, &#c. provided that the ſaid Act ſhall not ex. 
tend to any Leaſes to be made of any Manors, Lands, Sc. being in 
the Hands of any Farmer or Farmers, by Virtue of an old Leaſe, un- 
leſs the ſame old Leaſe be expired, ſurrendered or ended, within one 
Year next after the making of the ſaid new Leaſe; nor to any Grant to 
be made of any Reverſion of any Manors, Lands, Sc. nor to any Leaſe 
of any Manors, Lands, Oc. which have not been moſt commonly lecten 
to Farm, Cc. by the Space of twenty Years next before; nor to any 
Leaſe to be made without Impeachment of Waſte, or which ſhall exceed 
the Number of Twenty-one Years, or three Lives, from the Day of the 
Making thereof; and that upon every ſuch Leaſe there be receme 
yearly, during the ſame Leaſe, due and payable to the Leſſors and their 
Heirs, c. to whom the ſame Lands, Oc. after the Death of the Leſſors, 
would have come if no ſuch Leaſe had been made, fo much yearly Farm 
or Rent, or more, as hath been moſt accuſtomably yielden or paid for 
the Manors, Lands, Ec. ſo letten within twenty Years next before ſuch 
Leaſe thereof made, Oc. | 


Qualifications requiſite to all Leaſes to be made 


Theſe are the ſeveral 
83 by Tenant in Tail to bind his Iſſue within the Statute, the particular 


Hard. 89. 
Cother and 
Merri. k, 


Branches whereof being conſidered under the next Head, Letter (D), I 


ſhall here only mention ſome ſcattered Caſes, not ſo eaſily reducible to 
the Method there uſed. | 


Tenant in Tail, to him and the Heirs Male of his Body, had Ifſue 


. two Sons by divers Venters, and died, the eldeſt Son entered and made 


a Leaſe for Twenty-one Years, reſerving Rent generally to him and his 


Heirs and Aſſigns, and died without Iſſue, leaving two Siſters, his Heirs . 


at Law; and if by this Reſervation the Rent belonged to the ſecond 
Brother, to whom the Reverſion deſcended as Heir Male of the Body 
of the Father, was the Queſtion; for if not, then the Leaſe could not 
bind him within 32 H. 8. and it was ſtrongly urged, that the Rent could 
not go to him, becauſe he was ncither Heir General nor Special to the 
Leſſor, that the Reſervation being to the Heirs of the Leſſor could not 
go to the Brother of the Half-Blood ; but notwithſtanding it was ad- 
Judged to be a good Leaſe, and that the Rent ſhould go along with the 
Reverſion ; for the Words of the Statute are, that the Rent ſhall be re- 
ſerved to the Leſſor and his Heirs, or to thoſe to whom the Lands 
would go if no ſuch Leaſe had been made; and Judges are to expound 


Statutes, ſo as not to fruſtrate the Deſign and Intent of them; and here 


the Intent was, that the Rent ſhould go along with the Reverſion ; and 
ſo it may here, for Rent naturally follows the Reverſion, and the ſecond 
Brother is Heir to the Intail and Reverſion, tho' not to the Leſſor, and 
Heirs dicuntur ab Hereditate, and therefore ſhall he taken ſecundum e 
jectam materiam, & ut res magis valeat, to comply with the Intent of the 


(a) Dyer 115. Statute ; and they cited (a) Auſten's Caſe as a Caſe in Point, and ſo 


Judgment was given accordingly. 


1 Two 
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Two Coparceners Tenants in Tail, the Husband of one of them, after Latch 45 
h | Curteſy, joins with the other in a Leaſe 77ers 
er Death, being Tenant by the Curteſy, join | | Cale 
for Years, rendering Rent to them and their Heirs; this was held no 
good Leaſe within 32 H. 8. becauſe it is not reſerved to the Donce and 
his Heirs, but to the Tenant by the Curreſy, jointly with the other, for 
Rent goes ſtrictly as it is reſerved by the Leſſor, and not otherwiſe ; and 
perhaps as this Reſervation is, if the Tenant by the Curteſy ſhould ſur- 
vive, the whole Rent would go to bim by Survivorſhip, and fo the Iſſue 
of the other Coparcener have no Recompence for his Part of the Lands 
© leaſed ; or if the Rent ſhould not ſurvive, in Regard of their ſeveral 
= Intereſts in the Lands leaſed, yet fince Heirs, in caſe of the Coparcener 
EZ who joined, muſt be intended Heirs of the Body, to bring it within 
32 U. 8. ſo muſt it likewiſe be in the Caſe of the Tenant by the I 
and that may not happen to be the Iſſue inheritable by force of the Giſt, 
becauſe he may have Iſſue a Son by a former Venter, who would be 
Heir of his Body; and therefore this ſeems to differ from the former 
| Caſe, becauſe the ſame Word Heirs being applied to both indifferently, 
cannot be intended to mean one Sort of Heirs in one Caſe, and another 
in the other; and the Tenant by the Curteſy can have no Heirs of his 
Body inheritable as Heirs of his Body to the Entail, for he had no 
Eſtate-tail in him; and therefore Heirs of his Body, if it ſhould be ſo 
& conſtrued, cannot be reſtrained or governed by the ſame Reaſoning as 
vill prevail in the Caſe of the Coparcener. | 

So if Tenant by the Curteſy, and the Heir in Reverſion in Tail, join Pal. 484. 
in a Leaſe for Years, rendring Rent to them and their Heirs, this Leaſe "ara 257- 
© is not warranted by 32 LI. 8. by reaſon of ſuch general Reſervation, %.“ 
which will carry a Moiety of the Rent, at leaſt, ro rhe Heirs general | 
ot the Tenant by the Curteſy, and ſo may cut off the Iſſue in Tail 
from that Recompence the Statute intended them as the Conſideration 
of their Anceſtors being allowed by ſuch Leaſes to bind them. 

Lands were given to Baron and Feme, and to the Heirs of their two Godb. 102. pt. 
Bodies; rhe Baron dies, leaving Iſſue by his Wife, who makes a Leaſe 119. 
for Years according to 32 1.8. and if this Leale was good by that Sta- 

E tute, was the Queſtion ; the Objection againſt it was, that the Statute 

es, the Leaſe ſhall be good againſt the Leſſor and his Heirs, and the 
lde does not claim as Heir to the Wife only, but as Heir to them both; 

but // yndaLam and Rhodes, Juſtices, agreed clearly that the Leaſe ſhould 

bind the Ifſue within the Intent of that Statute, for between Baron and 
EX Feme there are no Mloieties, and the Wife ſurviving is perfect and ab- 

ſolute Tenant in Tail, and conſequently may make all ſuch Leaſes as 
that Statute. impowers Tenants in Tail to make. 5 
= Tenant in Jail makes a Leaſe for Years, rendring 20 5. Rent, and Dyer 123. 
after releaſes all the Rent except 12 4. and dies, and his Iſſue accepts 324: ©: % 53. 


the 12 d. and the Queſtion was, if thereby he were concluded to diſtrain 3 4 
for the other 19s. reſerved upon the Leaſe; and Sanders and Cathn Ley 78. = 


ere of Opinion that he was concluded, but Jhiddon and Dyer contra; 
and put this Caſe, that if the Leſſor, after ſuch Leaſe, ſhould grant to 
the Leſſee that he ſhould hold his Leaſe without Impeachment of Waſte, 
et the Iſſue may maintain an Action of Waſte againſt him, of which 
E tliere ſeems no Doubt; or that the Iſſue, if he had not accepted rhe 12 4. 
might have diſtrained for the whole 205. for if ſuch Releaſe, either of 
Rent or Waſte, ſhould prevail, the Statute 32 H. 8. would be totally 
eluded; but it ſhould ſeem, the Iſſue's own Acceptance of the Rent hath 
concluded him, for his own Time, to diſtrain for any more. | 
lt Llenant in Tail makes a Leaſe for Years, reſerving the uſual Rent Ind 95, 92. 
to his Iſſue, without any Reſervation to himſelf, this is not purſuant to 
te Words of the Statute ; yet Fleming, Chief Juſtice, held it to be a good 
Reſervation, and the Leaſe not voidable, for this Reaſon, within 32 JI 8. 
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becauſe the Iſſue, for whom the Statute chiefly intended to provide 
ſuſtains no Prejudice. | 
An Eſtate is made to Husband and Wife and the Heirs of the Bod 
of the Husband, the Husband makes a Leaſe for forty Years, rendrin 
Rent, and dies, the Iſſue accepts the Rent, yet this ſhall not bind hin 
becauſe his Time for Acceptance thereof was not come, the Whole being 
veſted in the Wife for her Life by Survivorſhip. | | 
Tenant in Tail makes a Leaſe for twenty Years, rendring the uſy4 
Rent, Habendum from Michaelmas next enſuing ; this ſeems a good Leafe, 
tho* it did not begin from the making of the Leaſe, according to the 
Proviſo 32 II. 8. for the Intent of the Statute was only that the Leſs 
ſhould not exceed the Number of twenty-one Years from the making, 
which this Leaſe did not; and in the Margent a Caſe is of (a) T homp(m 
and Trafford 35 Elix. in B. R. was cited to be adjudged, per totam (. 
riam, that it was a good Leaſe, and well warranted by the Statute; tho 


1 


(b) Co. Tit. my Lord Coke lays it down for one of his (5) Rules, that Leaſes upon 


44. 4. 45. b. 


1 Leon. 148. 


Cro. Car. 44. 


Moor, pl. 1084. 
Sydnam and 
Capps. 


(a) 5 Co. 2. 
Co. Lit. 44. b. 


2 Bulj.42, 43. 
Errinotonver. 
Errington. 

4 Mod. 3. 

S. C. cited. 


that Statute are not good, if they do not commence from the Day of 
the Making, which perhaps may be reconciled upon the ſaid Diverſity, 
where they are under Twenty-one Years; and where not ſo, that fron 
the Time of the ſealing and executing the Leaſe, till the Expiration 
thereof, there does not intervene more than 'Twenty-one Years ; for if 
the Commencement of the Leaſe be at ſuch a Diſtance, that between 
the Time' of the ſealing and executing thereof, and the Expiration, there 
do not intervene above Twenty-one Years, then ſuch Leaſe ſeems to 
be without any Aid from this Statute, tho' the Time for Continuanc: 
thereof in the Poſſeſſion of the Lefſee be under Twenty-one Years; for 
otherwiſe the Tenant in Tail might ſo procraſtinate the Commencement 
of the Leaſe, as to have always the greateſt Part of the Twenty-one 
Years running out in the Time of his Ifſue, which the Statute never in- 
tended to Countenance. 

So where one made a Leaſe for ten Years, and after made anothe 
Leaſe for eleven Years, both theſe Leaſes are good, becauſe they do not 
in all exceed Twenty-one Years, and ſo the Inheritance not charged um 
more than a Leaſe for Twenty-one Years, which the Statute allows. 

| Leaſes by Tenant in Tail, or Husband ſeiſed in Right of his Wife d 
Copyhold Lands, are not within this Statute of 32 H. 8. but remain pet 
fectly at Common Law. | 

Tenant in Tail made a Leaſe to a Feme Covert for Life, the Husband 
ſurrenders, and then the 'Tenant in Tail makes a Leaſe for three Lie, 
and dies; the Wife, after the Death of her Husband, entered, claiming 
her Leaſe, and dies; and (e) held, that the Iſſue ſhall not avoid th: 
Leaſe for three Lives, and yet a conditional Surrender of a form 
Leaſe hath been expreſly held not to be a ſufficient Surrender to mak! 
good any new Leaſe to be made by Virtue of this Statute ; Quare thett 
tore the Difference. 


3. Chen and in what Caſes the Jſſue in Tail, o2 Stral' ib 
Gers, _ be bound by voidable Leaſes made by Tena 
in Tall. 


As this has already been in ſome Meaſure cleared under the fit N 


Branch of this Head, there remains but a few Caſes here to be i. 
erted. 


Baron and Feme, Tenants in Special Tail, wich Reverſion in Fee de 
the Baron, the Baron dies, A. his Son and Iſſue in Tail, having alſo = 
I A: 
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in Fee, by Indenture, in the Life-time of the Wife, makes a 
12 B. fe tw Years, to begin after the Death of the Wife, 
rendring Rent, and dies without Iſſue; C. his Siſter, to whom the Re- 
verſion deſcended in the Life-time of her Mother, levies a Fine come ceo, 
esc. with Proclamations to J. S. then the Wife, Tenant in Tail, dies ; 
and if J. S. the Conuzee of the Fine, was bound by this Leaſe, was the 
Queſtion: No Judgment is given in the Caſe, but the Opinion of the 


Court, upon the firſt and ſecond arguing of the Caſe, ſeemed to be, that 


the Conuzee could not avoid this Leaſe; and the Reaſon they went 
upon was, becauſe this Leaſe, at firſt, took its Effect out of the Eſtate- 
tail by way of Concluſion, and out of the Reverſion in Fee by way of 
Intereſt ; but the taking Effect by way of Concluſion was at an End by 
the Death of the Iſſue who made it, becauſe he died before the Eſtate- 
tail came to him, and ſo it reſted barely upon the Reverſion in Pee. 
which was well charged therewith ; then when C. the Siſter, inheritable 
likewiſe to both the Intail and Reverſion in Fee, levied a Fine in the 
Life-time of the Mother; this paſſed the Reverſion in Point of Intereſt 
charged with that Leaſe, and it likewiſe carried the Eſtate-tail ; (nor as 
an Eſtate-tail, for that none could have but the Donees and their Iſſue, 
inheritable by Force of the Gift; much leſs when the Iſſue who levied 
it had then nothing in the Intail, her Mother, who had the whole Eſtate- 
tail in her, being then living ;) but it paſſed the Eſtate-tail by way of 
Bar or Extinguiſhment, ſo that the Leaſe, which would have taken 
Place out of the Eſtate-tail by way of Concluſion, if it had ever come to 
the Leſſor, and which did take Place out of the Reverſion in Point of 
Intereſt, now that the Eſtate-tail is put out of the way by Virtue of 
the Fine, the Leaſe then takes Place out of the Reverſion preſently, and 
by Conſequence the Conuzee, who has that Reverſion by Conveyance 
ſubſequent to the Leaſe, muſt hold it ſubject thereto ; and the Siſter 
could not by the Fine convey over the Poſſibility of avoiding the Leaſe, 
which ſhe herſelf would have had if the Eſtate-tail had come to her; 
and ſome held, that if either the Brother, or Siſter, after the Brother's 
Death, had acknowledged a Statute, and then after levied the Fine, and 
then the Mother had died, that the Eſtate-tail would be ſo barred and 
gone, quoad the Conuzee of the Statute, that he might lay on his Statute 
againſt the Conuzee of the Fine, who hath the Fee-ſimple abſolute in 


him, out of which the Leaſe or Statute were to take Place; and the 


Iſſue in Tail only is inheritable to the Privilege of avoiding ſuch Charges 
by Virtue of his Eſtate-rail, not the Conuzee, who is a Stranger, and 
cannot have that Eſtate, But afterwards when Coke came to be Chief 
Juſtice, he was clear of Opinion, that the Conuzee of the Fine was not 
bound by this Leaſe, for he held the Leaſe to be clearly and abſolutely 
void as againſt the Siſter and her Conuzee, and not only voidable ; in- 
deed if the Son had come to the Eſtate-tail, it would haye bound him, 
and ſo it would his Conuzee, if he had levied the Fine in the Life of 
his Mother; but he dying in the Life-time of the Mother, who was 
perfect Tenant in Tail, the Siſter was not at all bound by this Conclu— 
ſion, but the Leaſe, as to her, was abſolutely void; and then of all void 
Charges a Stranger may take Advantage, tho? of ſuch as are only void- 
able, Privies only, and not Strangers, can take Advantage: And he di- 
vided the Caſe, and put it as if the Reverſion in Fee had been in the 
Donor, and ſuch Donor had made a Leaſe for Years, or granted a 
Rent-Charge, and then the Iſſue in Tail, in the Life of the Tenant in 
Tail, had levied a Fine, and then the Tenant in Tail had died, clearly 
the Conuzee of the Fine ſhould hold the Land fo long as there were any 
Ifſue in Tail; for during that Time the Conuzee hath a Fee- ſimple; and 
thoꝰ the Iſſue in Tail here had the Reverſion in Fee, which he paſſed to 
the Conuzee, together with a Fee determinable on the Failure of Iſſue, 
and that the Conuzee cannot have two Fee-ſimples in him, yet he hath 
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ſuch a Fee-ſimple as ſhall be diſcharged of the Leaſe during the Conti. 


4 Mo t, 2. 

1 Salk 338. 
Carth. 257, 
253. 

1 Motw. 370. 
S.C Symonds 
and Cudmore. 
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nnn 


nuance of the Eſtate-Tail, if it had not been barred, and the one Fee. 
ſimple ſhall not determine or drown the other, but both ſhall have Con- 


tinuance groad Strangers, as if they were in ſeveral and diſtinct Perſons; 


and he alſo held, that if the Daughter in this Caſe had entered, and 
accepted the Rent, yet clearly this Acceptance would nut have bound 
her, or made good the Leaſe, becauſe, as to her, it was abfolutely void, 
and not only voidable ; and this ſeems the moſt reaſonable and beſt Opi- 
nion; but no Judgment was given, but the Caſe ended by Agree- 
ment. 

A. Tenant in Tail, with Reverſion to himſelf in Fee, makes a Leaſe 
for 99 Years, if two Lives ſhould ſo long live, to commence after the 
Determination of a Leaſe for Years then in Being, A. dies, leaving B. 
his eldeſt Son and Heir, who being the Iſſue in Tail levied a Fine to the 
Uſe of himſelf and his Heirs; the firſt Leaſe determines, then B. enters 
upon his Father's Leſſee; and if his Entry was lawful, was the Queſtion, 
and it was adjudged, that it was not; for this was an Intereſt derived 
out of the Eſtate-Tail, and alſo out of the Reverſion, and being made by 
Tenant in Tail was not abſolutely void as againſt his Iſſue, but only 
voidable ; then when the Iſſue, without taking the Advantage the Law 
gave him in reſpect of his Eſtate-Tail to avoid this Leaſe, levies a Fine 


of the Eſtate, his Eſtate-Tail by ſuch Fine is extinguiſhed or barred and 


if | 1 Rol. Abr. 
$42. 

1 Fon. 60. 
FHtton 84. 
Cro. Fac. 688. 
2 Rol. Nep. 
499, 498. 
Crocker and 
Kelſey. 

1 Fd. 62. 
1 Keb. 182 
S. C. cited. 


(4) 3 Co. 51. 
2 Kol. Rep. 
491; & vide 
3 Keb. 333, 
436, 448. 


gone, and by Conſequence his Power to avoid this Leaſe in reſpect of 


that Eſtate-Tail is gone likewiſe, and the Conuzee has no Power to avoid 


it, becauſe he is a meer Stranger, and no ways in Privity of the Eſtatr- 
Tail, nor could this Power to avoid the I eaſe be transferred to the Co- 
nuzee, when the Iſſue in Tail had it only in reſpec of his Eſtate- Tail, 
which is now barred, or rather extinguiſhed, as it was held to be, and ſo 
the Leaſe took Flace of the Reverſion in Fee. Note; This Caſe ſeems to 
differ from that of Errington's ſupra, where the Son, who had made the 
Leaſe, died without Iſſue in the Life-time of his Mother, who was perfect 
Tenant in Tail. 


| Husband and Wife Tenants in Special Tail, with Remainder to the Huſ- 


band in Fee, by Conveyance made by the Husband, during the Coverture 
have Iſſue a Son, the Husband dies, the Son in the Life-time of his 
Mother levies a Fine to the Uſe of himſelf and his Heirs, the Wife after 
makes a Leaſe for twenty-one Years without reſerving the antient Rent, 
and ſo not warranted by 32 H. 8. and dies, the Son hath Ifſue, and by 
his Will deviſes theſe Lands to the Defendant, and dies, the Defendant 
enters upon the Leſſee, who brings Ejectment; and it was adjudged in 
B. R. for the Plaintiff, and that Judgment afterwards affirmed in Error 
in the Exchequer Chamber, after divers Arguments, and in the Caſe 
two Points were made: 1. If this Leaſe, being made by a Jointreſs within 
11 II. J. and not warranted by 32 H. 8. be voidable by the Iflue in Tail, 
upon the Statute 11 H. J. in Caſe no ſuch Fine had been levied. 2. It 
the Conuzee of the Fine ſhould have the ſame Power to avoid the Leaſe, 


either in Reſpect of the Eſtate-Tail or the Remainder in Fee, as the 


Iſſue ſhould have had, if no ſuch Fine had been levied. As to the firſt 
Point, it was reſolved, that this Leaſe was not within the 11 I. 7. for it 
was no Diſcontinuance, bur only an ordinary Leaſe for Years, which the 
Wife might ſurvive, and therefore this differs from a Leaſe for Lite or 
Lives made by a ſole 182 not warranted by 32 H. 8. for that makes 
a Diſcontinuance preſently, and is expreſly within 11 H. 7. alſo this 
differs from the Caſe put in (a) Sir George Brows's Caſe, that if a Woman 
Jointreſs in Tail accepts a Fine come ceo, E9c. and grants and renders the 
Land for 500 or 1000 Years, to evade the Act, that yet this is an Alie- 
nation within the Meaning of that Act, as much as if ſhe had exprelly 
levied a Fine for 500 or 1000 Years, becauſe in both Caſes, after her 
Death, ſuch Fine would bind the Iſſue in Tail, which that Statute 5 
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tended to prevent; but becauſe ſuch Fines paſſing only an Intereſt for 
Years, and not meddling with the Freehold, make no Diſcontinuance, 
nor can be forfeited with collateral Warranty, therefore during the Life 
of the Jointreſs they continue good, ſhe continuing ſtill Tenant in Tail, 
as ſhe was before, at leaſt in Caſe of the Fine levied by her for Years y 
but after her Death the Ifſue in Tail may avoid them, becauſe otherwiſe 
they would be prejudicial to him in binding his Inheritance, and ſo 
would be equivalent to a Diſcontinuance, and therefore after the Death 
of the Jointreſs in ſuch Caſe the Iſſue in Tail may avoid them by 11 U. . 
but not before; but this Leaſe for twenty-one Years being made in the 
ordinary Form, by Indenture, is not within the Statute 11 I. J. and 
therefore if the Jointreſs in this Caſe had made a Leaſe for 100 or 1000 
Years by Indenture only, this would be no Alienation within 11 J. 7. 
becauſe the Iſſue might avoid it by the Statute de Donis ; ſo that there 
appears a manifeſt Difference between Leaſes for Life or Lives, and Leaſcs 
for Years, and alſo between Leaſes for Years made by Fine, and Leaſes 
for Years made only by Indenture or Deed Poll; but if ſuch Leaſe, either 
for Lives or Years, were in all 3 warranted by 32 J. 8. then they 
would be good and binding upon the Iſſue. As to the ſecond Point, if 
the Conuzee of the Iſſue in Tail ſhould have the ſame Power of avoiding 
the Leaſe, either in Reſpect of the Eſtare-Tail or the Remainder in Fee, 
as the Ifſue himſelf ſhould have had if no ſuch Fine had been levied ; as 
to this it was reſolved, that he ſhould not, but that the Leaſe was good, 
and unavoidable ; for notwithſtanding the Fine levied by the Son, the 
Mother continued perfect and abſolute Tenant in Tail; and therefore the 
Leaſe made by her would not have been abſolutely void againſt the Iſſue, 
but only voidable, if he had levied no Fine ; but now having levied a 
Fine, this hath barred the Iſſue and the Entail, ſo that the Iſſue himſelf 


cannot avoid this Leaſe ; for he hath nothing to do with the Entail, and 


the Conuzee cannot avoid it, becauſe he is a Stranger to the Entail, 
which could not be transferred to him by the Fine, but only be extin- 
guiſhed as an Eſtate-Tail; and the Statute de Douis helps only the Ifſue 
and thoſe in Reverſion or Remainder; and tho' the Fine carried likewiſe 
the Remainder in Fee, and after the Death of the Wife the Entail was 
not in Eſſe, but determined; yet this was only between the Conuzor and 
Conuzee ; for as to the Feme, and all , the Eſtate-Tail continues 
ſo long as there is any Iſſue, and no Diverſity when the Fine of the Iſſue 
is precedent to the Leaſe, and where ſubſequent; for the Leaſe is good 
againſt all, but thoſe who are aided by the Statute e Donis; and when 
the Iſſue in Tail by his own Act hath extinguiſhed or barred the 
Eſtate-Taih and deſtroyed the Privity, the Leaſe continues good and 
unavoidable ſo long as any of the Iſſue in Tail are in Being; and if the 
Feme in this Cale, after the Fine levied by the Iſſue, had made a Feoff- 


ment in Fee, and died, the Feoffce ſhould have held the Land againſt the 
Ihe and his Conuzee, ſo long as there were my Iſſues in Tail; and if 


Tenant in Tail makes a Leaſe for Years, and after levies a Fine to him 
in the Reverſion, and dies, leaving Iſſue, tho? in this Caſe he in Rever- 
ſion ſhall be in of his antient Reverſion, yet he ſhall not avoid the Leaſe 
during the Lives of the Iſſues in Tail; for as to Strangers, the Eſtate-Tail 
hath Continuance in Rigbt, tho? as to other Purpoſes he ſhall be in of an 
Eftate in Fee; and therefore the Difference berween this and Sir George 
Brown's Caſe is, that the Leaſe there for three Lives was a Diſcontinu- 
ance, and then 11 H. J. gives Title of Entry to him to whom the Inte- 
reſt after the Death of the Feme ſhould appertain, to avoid it ; but here 
this Leaſe for Years was no Difcontinuance, nor at all within that Sta- 
tute; and then it remains at Common Law, where none but the Iſſue 
in Privity of the Eſtate-Tail, or thoſe in Reverſion or Remainder, ſhall 
avoid it; and here the Eſtate-Tail, as to all Strangers, bath Continu— 
ance, and then the Iſſue cannot avoid it, becauſe he hath no Eſtate-Tail, 
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nor the Conuzee, becauſe a Stranger to the Entail; and ſo the Leaf: 
remains abſolute and unavoidable. 


* 


* Carth. 260. If Tenant in Tail makes a future Leaſe, and dies before it is to com. 


in the Caſe mence, ſuch Leaſe is meerly void, without more Circumſtances ; but the 
of Hen, „ Iſſue in Tail has his Election to make it good by accepting the Rent, or 
by Holt C. J. by Diſtraining and Avowry, which amounts to an Admittance of the 
againſt the Leaſe, and ſo eſtops and concludes the Ifſue to deny it; ſo that the 
three others, Election of the Iſſue in that Caſe is only to ſupport and make good the 
who doubt- 7 caſe by ſome Act of his own Concluſion, and not an Election to avoid 
ed. 8 2 0 2 " 1 1. 
it by his own Act, becauſe there is no ſuch Act neceſſary; for the Lay 
eſteems it void ipſo facto by the Death of the Tenant in Tail, unleſs the 
Ifſue doth by ſome Act make it good, | 
Where Leaſes are voidable only, the ſame may in ſome Caſes be 
avoided by one Perſon, and yet revived and made good by another; and 
in ſome Caſes an Avoidance of ſuch Leaſes by one Perſon concludes all 
others to revive or ſet them up again; wherein the Diverſity is between 
thoſe who at the Time of the Avoidance have the abſolute Fee and Inhe. 
ritance in them, and thoſe who have only a temporary and particular 
Eſtate or Intereſt therein. 
7 Co. 35. Therefore if "Tenant in Tail, or Biſhop, make a Leaſe for Years not 
Co. Lit. 46. a. warranted by the Statute, ſo that the Iſſue in Tail or Succeſſor may 
avoid them, if during theſe Leaſes the Temporalties come into the Hands 
of the King by the Vacancy of the Biſhoprick, or the Wardſhip of the 
Iſſue, and his Lands come to the King, or any other, upon the Death of 
the Tenant in Tail, by reaſon of a Tenure by Knight's Service; in theſe 
Caſes the King, or other Guardian, may avoid theſe Leaſes in Right of 
the Biſhoprick or Iſſue, whether made by the Anceſtor within Age, or 
by the Ward himſelf ; but yet the Succeſſor, or Ifſue, when they come 
to the actual Poſſeſſion of theſe Lands themſelves, may by the Acceptance 
of the Rent, Sc. and Waver of the Poſſeſſion, re-eſtabliſh and ſet up 
ſuch Leaſes again; ſo where the King for his Primier Seiſin avoided a 
Leaſe for Years made by a Tenant in Tail, yet it was adjudged, that 
after Livery had, the Iſſue in Tail had Election either to defeat or abide 
by ſuch Avoidance ; and therefore if he accepted the Rent from the 
Leſſee, and waved the Poſſeſſion, this ſet up the Leaſe again. 
ca 36. So if the Wife of Tenant in Tail, being endowed of thoſe Lands, avoids 
a Leaſe made by her Husband during the Coverture, for thirty or forty 
Years, yet after her Death the Iſſue in Tail, by Acceptance of Rent, 
and Waver of the Poſſeſſion, may ſet up ſuch Leaſe again. 
Ce. Lit. 46.4, So if Tenant in Tail makes a Leaſe for thirty or forty Years, render- 
7 Co. z. ing Rent, and dies without Iſſue, his Wife privement enſeint with a Son, 
Ocab. 325. and the Donor enters, and as to himſelf avoids the Leaſe; then the Son 
is born, and the Leſſee re- enters; the Son at full Age may either affirm 
or avoid ſuch Leaſe, as he thinks fit; for the Leaſe was not abſolutely 
determined or avoided, more than the Eſtate-Tail itſelf, out of which 
it was derived, but only ſecundum quid, and ſubject to be ſet up again 
upon the Birth of the Iſſue, which revived the Eſtate-Tail ; but if ſuch 
Leaſe were made by the Tenant in Tail before Marriage, rendering Rent, 
and then he married, and died, leaving his Wife privement enſeint, and 
the Donor enters, and as to himſelf avoids the Leaſe, yet if the Wife 
be after endowed, the Leaſe is revived as againſt her, becauſe her 
Eſtate is quodam modo a Continuance of the Eſtate-Tail of the Husband, 
and therefore, revives all Charges made by him before the Marriage 
bur if the Wife be after delivered of a Son, and dies, now the Iſſue ma 
again avoid that Leaſe or affirm it, as he thinks fit; or if ſuch Leaſe 
were made after Marriage, and the Wife, being endowed thereof, avoids 
that Leaſe, yet after her Death the Iſſue in Tail may revive it; for in 
all rheſe Caſes the Avoidance of ſuch Leaſes being only by thoſe who 


had a temporary Eſtate or Intereſt in the Land, cannot bind thoſe who 
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ſucceed to the Inheritance thereof, but that they may, if they think fit, 
re-eſtabliſh and ſet up ſuch Leaſe again, which, as to them, was at firſt 
only voidable, and not abſolutely void. | : | 
But if a Woman be endowed of an Advowſon, which was appropri- 
ated, during the Coverture, and ſhe preſents, and her Preſentee is ad- 
mitted, inſtituted, and inducted, tho* the Incumbent dies during the 
Life of the Dowreſs, yet is the Appropriation defeated and diffolved for 
ever ; becauſe the Incumbent, who came in by her Preſentation, had the 
whole Fee and Eſtate in him, as much as any Incumbent ever can have, 
and conſequently there can be no reverſionary or contingent Intereſt left 
to revive the Appropriation ; but if the Wife in this Cafe had died before 
any Preſentation, then the Appropriation had remained untouched ; for 
then nothing had been done to defeat or alter it, and make it preſent- 
able; for the actual Preſentation only defeats and diſſolves the Appro- 
priation, not the tare Power of Preſenting, without it be reduced into 
Execution. ö 


th. — * 
* * 


(E) Of Leaſes foz Lives oz Years by Eccle⸗ 
ſiaſtical Perſons : And herein, 


1, That Leaſcs they might have made by the Common 
Law; and of the ſeveral enabling and diſabling Sta- 
tutes, with ſome general Obſervations on them. 


A Sto Leaſes made by Eccleſiaſtical Perſons, by the Common Law, 
we ſhall but briefly obſerve, that all Eccleſiaſtical Perſons had in 
former Times as full Power and Authority to leaſe, . grant, or alien their 
Poſſeſhons, as Temporal Perſons had, that is, if the Grant, Cc. made 
by a ſole Corporation was with the Conſent of others, whoſe Confirma- 
tion was in fuch Caſe neceffary ; for tho' Deans and Chapters, Maſters 
and Fellows of Colleges, Maſters and Brethren of Hoſpitals, and ſuch 
like Corporations Aggregate, might of themſelves alone, without the 
Conſent or Confirmation of any, have made long Leaſes for Lives or 
Years, or Gifts in Tail or Fee, at Pleaſure ; yer Biſhops, Deans, Oc. 
ſeiſed in Right of their Biſhopricks, Deanries, Oc. ſo Archdeacons, Pre- 
bendaries, Parſons, Vicars, Cc. if they aliened or leaſed, muſt have had 
the Conſent and Confirmation of others, that had the Power of con- 
firming in that Behalf, and then their Grants, Ec. were as good as thoſe 
made by Aggregate Corporations. «bu 

But the Law, as to the Capacity of Clergymen in granting, leaſ- 
ing, Ec. being greatly altered by divers Acts of Parliament, and thoſe 
not a little intricate and perplexed, it will be neceſſary to ſet down the 
Statutes themſelves, ro render the Caſes reducible to them more clear 
and intelligible. . 5 ; 

The firſt Statute concerning Leaſes by Eccleſiaſtical Perſons, which is 
alſo the only Statute that gives Directions concerning Leaſes by Tenant 
in Tail, or Husbands ſeiſed of Lands in Right of their Wives, is 32 11.8. 
cap. 28. which provides as followeth: © Where great Numbers of the 
King's Subjects have heretofore taken Leaſes of Lands, Tenements, 
© and other Hereditaments, for Term for Years, and divers of them for 
Term of Life, and have given and paid great Fines and Sums for the 
* ſame, and alſo been at great Coſts and Charges, as well in and about 
* great Reparations and Buildings upon their ſaid Farms, as otherwiſe 
concerning their ſaid Farms; yet notwithſtanding the ſaid Farmers, 


700. 26. 
Co. Lit. 46 6. 


Comp. Incumb. 
415. 


32 H. 8. 
cap. 28. 


after 
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after the Deaths or Reſignation of their Leſſors, have been, and be 
„daily, with great Cruelty, expulſed and put out of their ſaid Farms 


Arn 


and Takings by the Heirs or Succeſſors of their ſaid Leffors, or by 
© ſuch Perſons as have Intereſt therein, after the Deaths or Reſignations 


© of their ſaid Leſſors, by reaſon of privy Gifts of Intail, or for that 
© the Leſſors had nothing in the Lands, Tenements, or other Heredita- 


© ments ſo letten at the Time of the Leaſes thereof made, but only in 
the Right of their Wives, or ſuch other like Cauſe, to the great Im- 


0 
< poveriſhment, and in a Manner utter undoing, of the ſaid Farmers; for 


© Reformation whereof, be it enacted, Ec. That all Leaſes to be made of 
© any Lands, Tenements, or other Hereditaments, by Writing indented; 
© under Seal, for Term of Years, or for Term of Life, by any Perſon 
© or Perſons, being of full Age of Twenty-one Years, having an Eſtate 
© of Inheritance either in Fee- ſimple or Fee-tail, in their own Right, or 
in Right of their Churches and Wives, or jointly with their Wives, 
© of an Eſtate of Inheritance, made before the Coverture or after, ſhall 
© be good and effectual in the Law againſt the Leſſors, their Wives, 


© Heirs and Succeſſors, and every of them, Ec. Provided that the (aid 


19 Co, 60. A. 


Act ſhall not extend to any Leaſes to be made of any Manors, Lands, 
Tenements or Hereditaments, being in the Hands of any Farmer or 
Farmers, by Virtue of an old Leaſe, unleſs the ſame old, Leaſe be 
expired, ſurrendered, or ended, within one Year next after the making 
of the. ſaid new Leaſe; nor ſhall extend to any Grant to be made of 
any Reverſion of any Manors, Lands, Tenements or Hereditaments, 
which have not moſt commonly been letten to Farm, or occupied by 
the Farmers thereof, by the Space of twenty Years next before ſuch 
Leaſe thereof made; nor to any Leaſe to be made without Impeach- 


Twenty-one Years, or th rhe moſt, from the Day of the making 
thereof; and that upon evEry ſuch Leaſe there be reſerved yearly, 
during the ſame Leaſe, due and payable to the Leſſors, their Heirs 
and Succeſſors, to whom the ſame Lands ſhould have come after the 
Deaths of the Leſſors, if no Leaſe had been thereof made, and to 
whom the Reverſion thereof ſhall appertain, according to their Eſtates 
and Intereſts, ſo much yearly Ferm or Rent, or more, as hath been 
moſt accuſtomably yielden or paid for the Manors, Ec. ſo to be letten 
within twenty Years next before ſuch Leaſe thereof made; and that 
every ſuch Perſon or Perſons, to whom the Reverſion of ſuch Manors, 
Sc. ſo to be letten ſhall appertain, as is aforeſaid; after the Deaths of 
ſuch Leflors, or their Heirs, ſhall and may have ſuch like Remedy 
and Advantage, to all Intents and Purpoſes, againſt the Leſſees there- 
of, their Executors and Aſſigns, as the ſame Leſſor ſhould or might 
have had againſt the ſame Leſſees; Provided alſo, that this Act ex- 
tend not to give any Liberty or Power to any Perſon to take any 


might lawfully have done before the making of this Act; nor extend 
to any Liberty or Power to any Parſon, or Vicar of any Church or 
Vicaridge, for to make any Leaſe or Grant of any of their Meſſuages, 
Lands, Tenements, Tythes, Profits or Hereditaments, belonging to 
their Churches or Vicaridges, otherwiſe, or in any other Manner, 
than they ſhould or might have done before the making of this Act. 

This Act extends only to ſole Corporations, as Biſhops, Deans, G. 
but as to Corporations Aggregate, as Deans and Chapters, c. tho' the) 
be ſeiſed in Right of their Churches, this is no enabling Statute; for 
they, by the Conſent of the major Part of them, might have made any 
Leaſes or Grants of their Eſtates without Limitation before this Statute, 
and ſo they might have done after, till by other ſubſequent Statutes the) 
were reſtrained, this being meerly enabling, and not at all reſtraining 
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them; and tho by this Stat ute the ſole Corporations before mentioned 


ment of Waſte, nor to 91 gale to be made above the Number ofy 


more Farms, Leaſes or Tong of any Manors, Sc. than he ſhould or 
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could not, without the Conſent and Confirmation of others, have made 

Leaſes for three Lives, or Twenty-one Years, yet with Confirmation 

they might have made longer Leaſes, or abſolute Alienations, of any of 

their Poſſeſſions; and therefore to reſtrain Biſhops, and other Eccleſiaſtical 

Perſons, were the Statures of x69 13 Eliz. made, which are as follow. door 107. 

For reſtraining of Biſhops, the 1 Hlix. cap, 19. ſays, * That all Gifts, 

« Grants, Feoffments, Fines, and other Conveyances, or Eſtates, from 

the firſt Day of this preſent Parliament had, made, done or ſuffered, 

or to be had, made, done or ſuffered, by any Archbiſhop or Biſhop, 

of any Honours, Caſtles, Manors, Lands, Tenements, or other Here- 

« diraments, being Parcel of the Poſſeſſions of his Archbiſhoprick or 

« Biſhoprick, or united, appertaining, or belonging to any of the ſame, 

to any Perſon (other than the (a) Queen, her Heirs and Succeſſors) (a) This Sta- 
« whereby any Eſtate ſhould or might pats from the Archbiſhop or cute leaving 
« Biſhop, other than for Werm of "Twenty-one Years, or three Lives, Biſhops their 

© from ſuch Time as any Leaſe, Grant or Aſſurance, ſhall begin, and * oe 

© whereupon the old accuſtomed yearly Rent, or more, ſhall be referved ie 5 

© payable yearly during the ſaid Term of Twenty-one Years, or three the Queen, 
Lives, ſhall be utterly void; any Law, Cuſtom, Ec. notwithſtanding. her Heirsand 


duc ceſſors, to 
little Effect, for that many Eſtates were granted to the Queen, upon Deſign that ſhe ſhould grant 
them over to others, to prevent which was the Statute 1 Fac. 1. cap. 3. mede, which diſables all 
Archbiſhops and Biſhops from granting any of their Poſſeſhons to the King, his Heirs or Succeſſors, 


and makes all ſuch Leaſes, Grants, c. to the King, his Heirs or Succeſſors, utterly void and of 
none Effect. 11 Co. 71. Gibſ. Codex 679. 


The Statute which diſables all other Eccleſiaſtical Perſons is 13 Elix. 
cap. 10. which is as followeth: © And for that long and unreaſonable a 

Leaſes made by Colleges, Deans and Chapters, Parſons and Vicars, 
and others, having Spiritual Promotions, be the chiefeſt Cauſes of the 
Dilapidations and the Decay of all Spiritual Livings and Hoſpitality, 
and the utter impoveriſhing of all Succeſſors, Incumbents of the ſame, 
be it enacted, © That from henceforth all Leaſes, Gifts, Grants, Feoff- 
ments, Conveyances 'or Eſtates, to. be made, had, done or ſuffered, 
by any Maſter and Fellows of any College, Dean and Chapter of any 
Cathedral or Collegiate Church, Maſter or Guardian of any Hoſpital, 
Parſon, Vicar, or any other, having any Spiritual or Eccleſiaſtical 
Living, or any Houſe, Lands, Tithes, Tenements or other Heredita- 
ments, being any Parcel of the Poſſeſſions of any ſuch College, Cathe- 
dral, Church, Chapel, Hoſpital, Parſonage, Vicaridge, or other Spiri- 
tual Promotion, or any ways appertaining or belonging to the ſame, 
or any of them, to any Perſon or Perſons Bodies Politick or Corporate 
(other than for the Term of Twenty-one Years, or three Lives, from 
the Time as any ſuch Leaſe or Grant ſhall be made or granted ; where- 
upon the accuſtomed yearly Rent, or more, ſhall be reſerved and 
payable during the ſaid Term) ſhall be utterly void, and of none 
Effect, to all Intents and Purpoſes whatſoever ; any Law, Cuſtom, Cc. 
notwithſtanding: Provided, &c. that nothing herein extend to make 
good any Leaſe, or other Grant, to be made by any ſuch College or 
Collegiate Church within either of both the Univerſities: of Oxford and 
Cambridge, or elſewhere, within the Realm of England, for more Years 
than are limited by the private Statute of the ſame College : Provided 
alſo, that this Act ſhall not extend to any Leaſe bereafter to be made, 
upon Surrender of any Leaſe heretofore made and now continuing, ſo 
that the Leaſe to be made do not contain more Years than the Reſidue 
of the Years of the former Leaſe, now continuing, ſhall be at the 


Time of ſuch Leaſe hereafter to be made, nor any leſs Rent than is 
reſerved in the ſaid former Leaſe. 
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5 Co. 2. On theſe Statutes we ſhall obſerve, 1. That the Statute of 1 Eliz, 0 
4 Co. 16. 19. is but a private or particular Statute, and muſt be ſpecially pleaded 
Moor 253. elſe the Court will take no Notice of it; but 13 Elix. cap. 10. is a 


: Rat. abr. general Law, whereof the Judges are bound ex officio to take Notice 


| 466. tho' it be not pleaded, becauſe it extends to all Eccleſiaſtical Perſons 

| 1 Leon. 306 whatſoever, except Biſhops, who were before provided for by the 1 Fj; 
Yelv. 106. N L. 
1 Med. 205. (4p. 19. 4 
2 Mod. 56. | ; iy F : 8 
5 Co. 15. b. 2. It has been adjudged and held in Parliament, that the King vez: 
11 Co. 75. bound by 13 Eliz. cap. 10. tho' not named, becauſe the Statute was | : 


| 1 Rel. Abr. general and for the publick Good; but for ſome Time the Law was held © 
| 378. otherwiſe, and therefore where a Leaſe was made to the King by z | 
N. 1 Rol-Rep-151 Dean and Chapter, and the King had aſſigned it over, after that, the Lay 
5 came to be held that the King was bound, the Aſſignee had his Leaſe 
made good to him in Chancery againſt the Statute, becauſe he could not 


5 know the Law in a Matter ſo dubious. | 
| | Comp. Incum. 3. That all Leaſes made according to 13 Ex. by any ſingle Corpora. 
410. tion, if not warranted likewiſe by 32 H. 8. muſt be confirmed by thoſe, , KÞ 
| who by Law are to confirm the ſame, N 8 


Comp. lum. 4. That theſe Statutes of 1 fi 13 Eliz. are meerly reſtraining, ſo tha 


419. tho' Biſhops, and other Eccleſiaſtical Perſons, might, with the Confirma- 4 
tion of thoſe required by Law, have made any Leaſe or perpetual Grant, 3 
yet now no Confirmation whatever will make them good for above three 


Lives, or Twenty-one Years. | 
10 Co. 69. z. F. That no Leaſe by an Archbiſhop or Biſhop for three Lives, or 
Co. Lit. 4j. 4. Twenty-one Years, made according to the Exception of 1 Eliz. is good 
Moor 108. to bind the Succeſſor, if it be not in every Thing purſuant to 32 H.8. 
unleſs it be confirmed by the Dean and Chapter; for Leaſes for Twenty- 


i OE OD one Years, or three Years, being only exempted and taken out from 
1 the general Diſability impoſed on Biſhops by the firſt Part of the Act, 
it receive no Sanction at all from that Act, but as they are taken out to 


'1 reſt upon 32 H. 8. and therefore tho* they are for 'Twenty-one Years, 

3 or three Lives; yet if Part of the Land were not in Poſſeſſion, or that 

ny the old Leaſe were not ſurrendered or expired within one Year before 

þ the new Leaſe made, or in any other Reſpect, ſuch new Leaſe were 
not warranted by 32 H. 8. to bind the Succeſſor, there muſt be the Con- 
firmation of the Dean and Chapter; becauſe at Common Law ſuch 
Confirmation was neceſſary; and theſe Leaſes not being warranted by 
32 H. 8. which is the only Statute that enables Biſhops ſolely to make 
Leaſes to bind their Succeſſors, remain at Common Law, and by Con- 
ſequence, without Confirmation, are voidable by the Succeſſors as much 
as if they were made for one Hundred Years or Lives. 


11 Co. 76 6. That 13 Eliz. cap. 10. hath been always conſtrued largely and ; 
r= IT beneficially to prevent all Inventions and Evaſions aÞainſt the true In- : 
Cees tent thereof; therefore where the Statute ſays, Maſter and Pellows of ; 


any College, yet it hath been often held, that be the College incor- . 
porated by that Name, or by the Name of Warden and Fellows, ot = 
Warden and Scholars, or Warden, Fellows and Scholars, or Maſte, þÞ © 
Fellows and Scholars, or Maſter and Scholars, or Frovoſt, Fellows and 
Scholars, or by any other Name of Corporation, and be the College 
1 Temporal for the Advancement of the Liberal Arts and Sciences, C“ 
meer Eccleſiaſtical or Mixt, that all theſe are within the Reſtraint o Þ 
this Act; ſo where the Statute ſays Maſter or Wardens of any Hoſpitah Þ 
be the Hoſpital incorporated by any other Name, and be it a ſole Cor- 
parties, or Corporation Aggregate of many, yet the Statute extends 0 
them. | —_— 
:4 Ela cap. The next Statute that made any Alteration in theſe Things was 14 £/* Þ 
nap which as to Houſes in Cities and great Towns is as followeth: Where??? 
in an Act made 13 Eliz. there is no Branch to avoid certain Leaſes . 
1 HY 
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* made by Maſters and Fellows of Colleges, Deans and Chapters of 
© Cathedral or Collegiate Churches, Maſters or Guardians of any Hoſpi- 
© tal, or by any Party or Vicar, or any other having auy Spiritual or 
« Eccleſiaſtical Living; Be it Enacted, That the ſaid Branch, nor any 
© Thing therein contained, ſhall not extend to any Grant, Aſſurance, or 
« Leaſe of any Houſes belonging to any Perſons or Bodies Politick or 
Corporate aforeſaid, nor to any Grounds to ſuch Houſes appertaining, 
which Houſes be ſituate in any City, Borough, Town Corporate or 
Market-Town, or the Suburbs of any of them ; bur that all ſuch 
Houſes and Grounds may be granted, demiſed, and aſſured as by the 
Laws of this Realm and the ſeveral Statutes of the ſaid Colleges, Ca- 
thedral Churches and Hoſpitals they lawfully might have been before the 
making of the ſaid Statute, or lawfully might be, if ſuch Statute were 
not, ſo always that ſuch Houſe be not the Capital or Dwelling-Houſe 
uſed for the Habitation of the Perſons aboveſaid, nor have Ground to 
the ſame belonging above the Quantity of ten Acres ; provided that no 
Leaſe ſhall be permitted to be made by Force of this Act in Reverſion, 
c nor without reſerving the accuſtomed yearly Rent at the leaſt, nor 
© without charging the Leſſee with the Reparations, nor for longer Term 
than forty Years at the moſt; nor any Houſes ſhall be permitted to be 
c aliened, unleſs in Recompence thereof there ſhall be a good and ſufficient 
< Aſſurance made in Fee- ſimple abſolutely to ſuch Colleges, Houſes, Bo- 
© dies Politick or Corporate, and their Succeſſors, of Lands of as good 
Value, and of as great yearly Value at the leaſt, as ſhall be aliened; 
© any Statute to the contrary eee 

Note; This Statute makes no Alteration of the Statute 1 Eliz. nor has comb. In und. 
any Relation to it, but only to the Statute 13 Eliz. and therefore gives 423. 
no Power to Biſhops to let Houſes, otherwiſe than according to 1 Elixz. 

Note alſo, That this Statute' need not be found by Verdict, being a c. Eli. 564. 
general Law. | | 

By this Statute it is expreſly provided, that no Leaſe ſhall be made of 
ſuch Houſes in Reverſion; but by 13 Eliz. no Reſtraint being made of 
ſuch Leaſes, it was found neceſſary to provide againſt them by another 
Statute, vz. the 18 Elix. 


Which reciting, that ſince the making of the 13 Eliz. divers Eccle- 18 Elz. cap. 


G ® a &:a- a a ®@ a & 


ſiaſtical and Spiritual Perſons, and others having Spiritual or Ecclefiaſtical 11. continu- 


Livings, have from Time to 'Time made Leaſes for Term of twenty-one ed by 43Eliz. 


Years, or three Lives, long before the Expiration of the former Years, 2 5 


contrary to the true Intent and Meaning of the ſaid Statute; © Be it general Law. 


© therefore Enacted, That all Leaſes to be made by any of the ſaid Eccle- 4 Ce. 76, 120. 


© ſiaſtical, Spiritual, or Collegiate Perſons, or others, of any of the ſaid 2 Kol. Ab. 


"© Eccleſiaſtical, Spiritual, or Collegiate Lands, Tenements, or Heredita- *** 


© ments whereof any former Leaſe for Years is in Being, not to be ex- 
© pired, ſurrendered, or ended within three Years next after the making 
of any ſuch new Leaſe, ſhall be void, fruſtrate, and of none Effect, and 
© that all and every Bond and Covenant for renewing or making of an 
© Leaſe or Leaſes contrary to the true Intent of this Act, or of the ſaid 
Act made in the ſaid 13th Year, ſhall be utterly void; any Law, Sta- 
* tute, Ec. Provided, that this Act, nor any Thing therein contained, 
* ſhall extend or be prejudicial to make fruſtrate or void any Leaſe or 
* Leaſes heretofore made by any of the ſaid Spiritual or Eccleſiaſtical 
© Perſons, or any of them; but that the ſame, and every of them, are cf 
the like Force and Effect, as they, or any of them, were before the 
making of this preſent Statute.? : 

The Statute of 18 Eliz. has Relation only to the Statute 13 Eliz. to 11:4. 260. 
reſtrain Leaſes in Reverſion where above three Years of the firſt Leaſe is Ce «5.4 
then to come, but leaves the Statute of 14 Eliz. perfectly at large as to T 
Houſes in Cities, without making void ſuch Leaſes, or any Bonds or 
Covenants concerning them; for as to ſuch Houſes the Statute of 14 Li 
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(a) 1 Vert. 
245 


Moor 789. 

Dean and 
Canons of 
Windſor ver. 
Sir Gilbert 
Perwin. 


1 


is a new Law, and ſets looſe the 13 Eliz. therefore where an Action of 
Covenant was brought againſt the Dean of Lincoln and one of the Preben. 
daries, upon a Covenant made by the Dean and Chapter, by their ſpecial 
Names jointly and ſeverally, to make a Leaſe of a Houſe in Long 
tho! it was argued to be void upon the Statute 18 Eliz. that Statute ex. 
tending only to 13 Elix. and not to the 14 Eliz. which, as to Houſes in 
Cities, repealed 13 Elix. and makes all Leaſes thereof good, ſo they do 
not exceed forty Years, Sc. and are not made in Reverſion, which was 
not prohibited by 13 Elix. Alſo the Statute 14 El:z. forbids Alienation 
of ſuch Houſes, except there be full Recompence given to the Church 
at the ſame Time, ſo as with ſuch Recompence they may alien ſuch 
Houſes in Fee, which was not permitted by 13 Eliz. and it was adjudped 
accordingly ; and it is (a) ſaid, the Reaſon of repealing 13 Eliz. as to 
Houſes in Market-Towns, was to make thoſe Places more populous. 

But to avoid the Force of thoſe Statutes of 13 Elix. and 18 Flix. and 
the Clauſe making void Bonds and Covenants againſt them, a Contrivance 
was {et on foot to this Effect; the Dean and Chapter of Windſor, in the 
35th Year of Elix. made an Agreement amongſt themſelves by Lots to 
have an Aſſurance of a Leaſe to each of them, of certain Part of the 
Poſſeſſions of their Church, which, after the Lots caſt, whereby every 
one knew his own Leaſe, they executed the Aſſurance in this Manner; 


the Corporation enters into an Obligation of 500 J. to every Canon that 


was to have a Leaſe, and the Payment limited to be within a ſhort Time 
before the Expiration of the old Leaſe in Being, and the Canon the ſame 
Day entered into an Obligation to pay the College 510 J. at the ſame 
Time, if they did make a Leaſe according to a Schedule annexed, which 
Schedule was Verbatim the Demiſe agreed to be made; and it was farther 
proved, that the Intent and Agreement betwixt them was, that the one 
5001. ſhould be ſtopped for the other 500 J. and that the Corporation 
ſhould have only the 107. for the Leaſe ; which Matter being diſcloſed 
in Chancery, the Lord Keeper Egerton made a Decree, that the Obliga- 
tion of 500 /. made by the Dean and Canons to each Canon was void by 
18 Eliz. and in the ſame Caſe a Precedent was ſhewn between Fry and 
the Dean and Canons of Ves, decreed 44 Eliz. in Chancery, which 
was thus; Fry gave to the Dean and Canons of //e/l/s 1000 J. and took 
an Obligation of 20007. with Condition to repay the 1000 J. and for 
Non-payment brought an Action of Debt againſt the Dean and Prebends, 
and obtained a Judgment, and made a 8 thereof, that if they 
make a Leaſe to him of Land then in Leaſe to Sir Amias Pawlett for 
fifteen Vears to come, then the Judgment ſhould be void; and the Truth 
of the Caſe was, that the 1000 J. was paid, and 600 J. thereof employed 
in Payment of Tenths due by the Church; yet by the Opinion of Popbam, 
Anderſon and Periam it was decreed in Chancery, that the Judgment was 
void by 18 Eliz. which makes void Bonds and Covenants for making 
Leaſes againſt that Statute or 13 Fiz. cap. 10. but by Way of Arbitra- 
ment they awarded to Fry the 600 J. that was paid and employed in the 
Affairs of the Church, and after the 43 Eliz. was made to extend to 


| Judgments in ſuch Caſes. 


Another Statute concerning Leaſes made by Colleges in the two Uni- 
verſities, and the Colleges of Wincheſter and Eaton, is 18 Eliz. which 
adds one Thing more, as followeth : That no Maſter, Provoſt, Preſi- 
dent, Warden, Dean, Governor, Rector, or chief Ruler of any Col- 
lege, Cathedral Church, Hall or Houſe of Learning in any of the 
* Univerſities of Cambridge and Oxford, nor any Provoſt, Warden, or 
other Head Officer of the Colleges of Mincheſter or Eaton, nor the Cor- 
© poration of any ofthe ſame, by what Title, Stile, or Name ſoever the) 
* now be, ſhall, or may be called, after the End of this preſent Seſſion o 
Parliament ſhall make any Leaſe for Life, Lives or Years, of any Farm, 


© or any their Lands, Tenements, or other Hereditaments, to the which 
1 ö any 
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* any Tythes, Arable Land, Meadow, or Paſture doth or ſhall appertain, 
+ except that the one Third Part at leaſt of the old Rent be reſerved in 
Corn for the ſaid Colleges, Cathedral Churches, Halls and Houſes, 
that is to ſay, in good Wheat after the Rate of 65. and 8 d. the Quar- 
ter, or under, and good Malt at 5 s. the Quarter, or under, to be deli- 
« vered yearly upon a Day prefixed at the ſaid Colleges, Cathedral Church, 
Halls or Houſes; and tor Default thereof to pay to the ſaid Colleges, 
© Cathedral Church, Halls or Houles in ready Money, at the Election 
of the ſaid Leſſees, their Executors, Adminiſtrators, and Aſſigns, after 
the Rate of the beſt Wheat and Malt in the Market of Cambridge, for 
the Rents that are to be paid to the Uſe of the Houſe or Houſes there, 
(and ſo for Oxford and Ii incheſter, in totidem Jerbis,) and in the Market 
of Mindſor for the Rents that are to be paid to the Uſe of the Houſe or 
Houſes at Faton, is or ſhall be due, without Fraud or Deceit ; and that 
all Leaſes otherwiſe hereafter to be made, and all collatera] Bonds or 
Aſſurances to the contrary by any of the ſaid Corporations ſhall be 
void in Law to all Intents and Purpotes; the ſame Wheat, Malt, or 
Money coming of the ſame, to be expended to the Uſe of the Relief of 
the Commons and Diet of the ſaid Colleges, Cathedral Church, Halls 
and Houſes only, and by no Fraud or Colour let or fold away from 
the Profit of the ſaid Colleges, Cathedral Church, Halls and Houſes, 
and the Fellows and Scholars in the ſame, and the Uſe aforeſaid, upon 
Pain of Deprivation of the Governor and chief Rulers of the ſaid Co!- 
leges, Cathedral Church, Halls and Houſes, and all other thereunto 
conſenting: Bur this Act, or any Thing therein contained, ſhall not 
extend or be in any wiſe prejudicial to any Leaſe to be made of a Barn 
called Muncken Barn, with a certain Fortion of Tithes riſing, growing, 
and being in the Pariſh of Sourhwerk in the County of Suſſex, being 
Parcel of the Poſſeſſions of Maudlin College in Oxford, ſo that the Term 
demiſed in and by the ſaid Leaſe exceed not the Number of ten Years 
from. and after the Feaſt of St. Michael the Archangel next coming, 
neither ſhall this Act extend to any Leaſe to be made by the Preſident 
and Scholars of the College of St. Fob7 Baptiſt in Oxford to any Heir 
Male of Sir Thomas Hite, Founder of the ſaid College, which Leaſe 
ſhall be made according to the Meaning of the Foundation and Statutes 
of the ſaid College, of the Manor of Fifeld, and no other Heredita- 
ments.” | 
In the Conſtruction of this Statute it hath been holden, that it is a 
private Act, becauſe it concerns only thoſe particular Places; and there- 
tore muſt be pleaded or given in Evidence, or found by a Jury, other- 
wiſe the Court is not bound to take Notice of it. | 

Alſo it is ſaid, that in a Declaration upon a Leaſe made by any of 
theſe Colleges it ought to be ſhewed, that the Corn was reſerved accord- 
ing to the Stature, otherwiſe this may be good Cauſe to move in Arreſt 
ot Judgment ; bur of this it may be doubted; for in the Caſe itſelf, cited 
in Leon. for that Purpoſe, it appears that that Exception was diſallowed ; 
for tho? it does not appear in the Declaration that Corn was reſerved, yet 
it may be that it was reſerved in the Leaſe; and if not, yet the other 
Party ought to ſhew it ; and therefore the Exception to the Declaration 
for not ſhewing it was diſallowed. 

By the Statute 22 Car. 2. it is Enacted, © That for ever hereafter the 
; Mayor, Commonalty, and Citizens of London may and ſhall have a 
; Market, to be kept three or four Days in the Week, as to them ſhall 
; ſeem convenient, upon the Ground now {et out by the Aſſent of the 
Dean and Chapter of the Cathedral Church of St. Paul, London, for a 
: Market-place within Newgate, and that the ſaid Dean and Chapter ſhall 
: Bn and give one or more Leaſe or Leaſes of the ſaid Ground to the 
: aid Mayor, Commonalty, and Citizens, and alſo of the Wall of the 

ſaid Church-yard, abutting ſeverally upon Pater-rofter-Row and the 
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© Old Change, for the Term of forty Years, reſerving the yearly Rent of 
© four Pounds for the Ground of the ſaid Market- place, and T'wo-pence 
« for every ſuperficial Foot of the Ground or Soil of the ſaid Wall, as 
© js now ſet out by the Surveyors of the City and of the ſaid Dean and 
Chapter, and ſo from forty Years to forty Years for ever, at the lik; 
« yearly Rent, and one Year's Rent, after the Rates aforeſaid, to be paid 
© by way of Fine for each of the ſaid Grounds reſpectively, upon the 
© making every new Leaſe thereof; which ſaid Leaſe and Leaſes ſh; 
© be good and effectual in the Law, as againſt the Dean and Chapter, and 
© their Succeſſors, and all Perſons claiming by, from, or undef then, 
© and that no Houſe, Shed, or other Building, ſhall ſtand, or hereafter 
© be erected and fixed upon the ſaid Market-place, other than the Marke:. 
© Houſe already built with the Conſent of the ſaid Dean and Chapter; 
© any thing in this or any other Act to the contrary notwithſtanding: 
And whereas the ſaid Parſons or Vicars, or ſome of them, (within the 
© ſaid City of London) are intereſted in ſeveral Glebe-Lands or Grounds, 
the which they cannot rebuild themſelves, nor let ſuch Leaſe or Leaſe; 
© as may be an Encouragement to others to rebuild the ſame; Be i: 
© Enacted, That the ſaid Parſons and Vicars, and every of them reſyec- 
c tively, be impowered, and are hereby impowered to let ſuch Leafe or 
© Leaſes of their ſaid Glebe-Lands or Grounds, with the Conſent and 
Approbation of the Patron or Patrons, and Ordinary, for any Term 
© not exceeding forty Years, and at ſuch yearly Rents, without Fine, a 
© can be obrained for the ſame.” 

Before we mention any Caſes, or make any Obſervations on the fore. 
going Statute, it may be neceſſary to take Notice, That at Common Las 
if a Parſon had made a Leaſe for Years of his Glebe-Land, to begin 
after his Death, or granted a Rent-Charge in that Manner, and ſuch 
Leaſe or Grant were confirmed by the Patron and Ordinary, this would 
have bound the Succeſſor of the Parſon ; becauſe here was the Conſent 
and Concurrence of all Perſons intereſted, and the Leaſe or Charge 
bound immediately from the perfecting of the Deed by the Parſon, Pa. 
tron, and Ordinary, tho' it was not to take Effect in Poſſeſſion till after 
the Parſon's Death ; but now no Confirmation whatever will make ſuch 
Leaſe or Grant good againſt the Succeſſor, by reaſon of the Statute 
made to avoid them. | 

If a Perſon obtain a Grant to build Houſes on Church or College 
Lands, this is confirmed, (in Caſe where Confirmation is neceſſary,) ye 
this Grant is no Alienation againſt the Statutes, bur is only a Covenant 
or Licence, and nothing elſe; for the Soil remains in the Grantor, and 
by Conſequence the Houſes built thereon are in him. 

If a Pariſh be upon the Deſign of incloſing Lands, and a Parſon hath 
Tithes in Kind, and Common for Beaſts thereout, the Chancery may 
decree him to take a 88 of Ground elſewhere, in Lieu thereof 

So where one had a Leaſe of Tithes in Kind, it was ordered in Chan- 
cery, that a Commiſſion ſhould go forth to ſer out other Meadow and 
Ground in Lieu thereof; the Reaſon of which Caſes ſeems to be, eithet 
for the Prejudice the Publick might ſuffer, if ſuch Recompence in 10 
Caſe ſhould be allowed, or for that the Succeſſor of the Parſon have 10 
Injury thereby, being recompenced in other Lands; ſed guere why an 
Act of Parliament in ſuch Cafes ought not to be procured ; for it ſhoull 
ſeem the Chancery, as well as the other Courts, are bound by all Act 
of Parliament, which are poſitive Laws, and have no Liberty of breaking 
thro* them, upon any Pretence of Convenience or Neceſſity, more thun 
other Courts. ' ot, [IF 

By the Statute of 14 Eliz. as appears before, all thoſe who w*'* 
reſtrained by 13 Eliz. Have Liberty given them to alien Houſes in Cite 
abſolutely, ſo as at the Time of ſuch Alienation there be a Recompenc 


in Lands given to them, and their Succeſſors, of as great Value = e# 
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Houſes al iened are; but this Liberty of aliening, upon ſuch Recompence 
to be given, extends only to Houſes; for as to Lands they have no ſuch 
power, nor can they exchange them, to bind their Succeſſors, upon any 
Recompence whatſoever; and quære whether ſuch Houſe may be ex- 
changed for Lands of greater Value, without Licence, againſt the Sta- 
tutes of Mortmarn. 2 I 

It is agreed, that Corporations of Mayor and Commonalty, Bailiffs S 164. 
and Burgeſſes, and ſuch other Lay Corporations, are out of all the before- 
mentioned Statutes, and may make Leaſes, and other Eſtates, as they 
might ever have done. | | 

It hath been adjudged, that a Spirirual Perſon not Beneficed is not 2 135. 
within the 21 H. 8. cap. 13. which prohibits Spiritual Perſons from taking „ eder 
Leaſes to Farm, Sc. for Life, Years, or at Will, in their own Name, or c, an 
in the Name of any other Perſon or Perſons to his Uſe, &.. L.amplev. 

A Leaſe being made to a Spiritual Perſon againſt 21 UH. 8. and a Bond 7,,, :1, 28. 
or Obligation taken for Performance of Covenants, the Obligee brought 38. 4 
an Action of Debt upon this Bond, and had Judgment; which proves! 2 2 
that the Leaſe was not abſolutely void between the Leſſor and Leſſec, as ? *“ 459. 
the Words of the Statute are; and tho' in Dyer, where this Caſe is 
reported, this is not mentioned to be any Cauſe of the Judgment, yet 
Periam in 1 Leen. held it to be the greateſt Cauſe of the Judgment ; and 
ſo it appears to have been adjudged in another Place; for the Statute 
inflicts a Penalty of 10/7. for every Month that the Clerk ſhall occupy 
ſuch Farm, and therefore it cannot be void; but the Leaſes made void 
by that Statute are only thoſe which Spiritual Ferions before that Act, 
or after, had, and before Michaelmas then next following were not bar- 
gained, ſold, or granted away. | 

In an Action upon 21 II. 8. cap. 13. againſt a Parſon for taking of Bro. Tir. 
Farms, it is a good Plea to ſay, Non habuit ſeu tenuit ad firmam contra Aon ſur l. 
Formam Statuti; and the Defendant may give in Evidence, that the Farm. *: 
was for the Maintenance of his Houſe, Cc. according to the Proviſo in 
the Statute for that Purpoſe. 

Alſo the Writ grounded on this Statute ought to be Cu tam for the Bro. Adion 
King and Party; and therefore a Writ, which demanded the Whole, was /#r de Stat. 4. 
mo not to be good; but that Statute need not be mentioned in the 

rit. 

By another Act, intituled, in Ad for erecting of Hoſpitals, or Abidiug 35 Fl . 
or A rr” th for the Poor, it is pang other Things) neovided 7 „ 
That all Leaſes, Grants, Conveyances, or Eſtates to be made by any 
Corporation ſo to be founded exceeding the Number of twenty-one Years, 
and that in Poſſeſſion, and whereupon the accuſtomable yearly Rent, or 
more, Pl the greater Part of twenty Years next before the taking of ſuch 
Leaſe, ſhall not be reſerved, and yearly payable, ſhall be void. | 

As to the Perſons who may be fad to be ſeiſed in Right of their 4 Lean 51. 
Churches, ſo as to be impowered by the Statute of 32 U. 8. to make An and 
Leaſes for three Lives, or twenty-one Years, to bind their Succeſſors, it 8 a 
appears to have been adjudged, tho' he be ſeiſed in Right of his Preben- INE 3.99: 


. , s | Wat kin fo 
dary, and not in Right of his Church, may yet within the Equity of 4 


F 


that Act make Leaſes for. three Lives, or twenty-one Years, to bind his C0. L/. 44-6. 


Succeſſor, obſerving the ſeveral Qualifications required by the Act; for * 590- 
the Words of the Act being general, all Perſons having an Eſtate of Inhe- e by 


ritance in Right of their Church, with a ſpecial Exception of Parſons and Palm. 105. 


Vicars only, ſhew che Intent of the Act to include and take in all but Comp. Inu 


thoſe ſo excepted ; and Pephann ſaid, that in Dr. Dale's Caſe, for an Houſe 3*5: 
near St. Paul's, it was ſo adjudged, and ſo had been twice adjudged in 
his Experience ; and Fenner ſaid, it was ſo adjudged in the Cale of a 
Treaſurer. of a Church, and Prebendaries are Eccleſiaſtical Perſons, for 


83 admitted and inſtituted, and have Locum in Choro, & Vocem iu 
Dell. | 
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i Lev. i112. 80 likewiſe it hath been adjudged, that a Chancellor of a Cathedral 
1. Church may make Leaſes for twenty-one Vears, or three Lives, within 
Ris mah, Heat this Statute, to bind his Succeflor ; ſo of a Treaſurer, Archdeacon, and 
Palm. 105. Precentor ; for they are Prebendaries, and more, for they are generally 
Enſden ver. choſen out of the Prebendaries, and have thoſe Dignities ſuperadded or 
An annexed ; and tho* Chancellors and Treaſurers are in ſome ſort Miniſte- 
rial, yet are they not inter minores Ordines, as the Oſtiarii and Vergers are, 
u ho are only Servants to carry Candles and Wax, keep the Doors, Cc. 
but the others are ſeiſed in Fee in Right of their Church, Ec. and have 
moreover theſe Dignities ſuperadded ; but a Caſe was cited to have been 
adjudged in the Exchequer, that Leaſes made by the Chanters of St. 
Paul's muſt be confirmed; for it was ſaid, they are not properly Chanters, 
but Singing-Men only, and mizoris Ordinis; but Chanters, properly ſo 
called, Precentors, Ec. are majoris Ordinis; as the Biſhop of Sarum, in 
Right of his Biſhoprick, is Præcentor Anglie ; which ſhews it to be Hono. 
| rarv, and a Spiritual Dignity. 
Bro. Tit. 4ge If a Parſon, Prebend, Mayor, Dean, Abbot, Sc. or any other ſole 
04, 80. Corporation make a Leaſe for Years, either upon theſe Statutes, or at 
Common Law, tho' the Leſſor be under the Age of twenty-one Years, 
yet he ſhall not avoid ſuch Leaſe for that Cauſe ; for ſince they are ad- 
mitted to exerciſe ſuch Offices or Functions, tho* within Age, they are 
likewiſe by Law ſuppoſed capable of doing all 'Things belonging thereto, 
as other Ferſons of full Age may do; and therefore ſuch Acts as are done 
ly them in their Politick Capacity, which is ſubject to no Age or Infirmi- 
ty, as the Body natural is, are valid and effectual, notwithſtanding their 
Minority, which in ſuch Caſe is not material. 


Anm is 


2, Of the Rules to be obſerved and Nualifications requt- 
ſite to the Perfection of Leaſes by Eccleſtalitcal Perſons: 
And therein, | | | 


Rule 1. gere an Jndenture 02 Deed is neceſſary, 


Co. Lit. 44. b. "The firſt Thing to be obſerved upon the ſeveral Statutes before-men- 


Keb. 379 tioned concerning Leaſes is, that as well upon the Statutes of the 1& 


13 Fliz. as upon 38 H. 8. the Leaſes to be made by Virtue thereof muſt 
be by Indenture ; for tho' the Statutes 1 E9 13 Eliz. do not require it, 
yet in that and all other Qualities and Properties required by the 32 H.5. 
'a) 5 Co 25, Cexcept concurrent Leaſes only) they muſt follow the Pattern thereof; 
Stile's Caſe. and (a) if the Deed be indented, whether it begin This Indenture or not, 
Co. Lit. 143. 4. is not material; for notwithſtanding that, it is an Indenture ; on the con- 


as. 472. trary, if it be not indented, the calling it an Indenture will not make 
0. FE. "oy | 
2 Inſt. 672. it ſo. 


2 Rol Abr 22. | 

Co1p. Incumb. But the moſt obſervable Thing under this Head is, how far a Parol 

337, e. Leaſe or Agreement by the Parſon with his Pariſhioner or a Stranger for 
his 'Tithes ſhall be good, and how far and in what Caſes not; concerning 
which there are various Caſes and Opinions in the Books, many of which 


have no Foundation from the Statute, but ſtand intirely on their own 
Bottom. 


Godb. 374. And herein all the Books agree, that if a Parſon leaſe or grant over 


N= 21 his Tithes to a Stranger for Life or Years, or even for a Year, that ſuch 


249. ' Leaſe or Grant muſt be in Writing; and if it be not, it will be abſo- 
Perk. ſect G:. lutely void; the Reaſon whereof is, becauſe Tithes are Things which 
C10. Fac. 31), lie meerly in Grant, and whereof no manual Occupation can be; till they 


me 22. are actually collected, they are not Things ſubſtantive, whereof the Pro- 


Leon. 23. 2 Brownl. 11, 17. 2 Keb 376, 
perty 
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an be changed by the Notoriety of Livery and Seiſin, or any 

2 pe: of Poſſekon; but their "bake Eſſence before they are 
ſevered and divided conſiſts only in Notion and Idea; therefore without 
Deed the Grantee or Leſſee can make no manner of Title to them ; for 
without that, there is nothing can be done to inveſt him with the Property 
thereof, but the Eſſence and Subſtance of his Title is to be derived from 
the Deed, granting or leaſing them to him; and for this Reaſon it is that 
he muſt not only have a Deed thereof, but muſt alſo in Pleading ſhew it 
with a Profert hic in Curia; for otherwiſe the Court, which is to judge 
ſecundum allegata & probata, can no more adjudge his Title good, than if 
he had no Deed at all; but yet (a) if ſuch Grant or Leaſe be made of (2) Leon. 25, 
Tithes without Deed, and the Grantee or Leſſee ſues for them in the bar ver. 
Spiritual Court, the Defendant muſt plead, that all the Title that the“ 
Plaintiff has is by Leaſe without Deed; nor can he ſuggeſt this Matter 
to ground a- Prohibition on; but he ought either to ſet out his T :thes 
without who hath the Title ro them, which will diſcharge him, or he 
ought to preſcribe in modo Decimandi, and ſurmiſe, that the Jithes 
belong to J. S. with whom he hath compounded to pay ſuch a Sum for 
all Tithes. | | | | | 

But if a Parſon leaſe his Rectory or Parſonage for Years, in this Caſe 2 Rel Abr.6;, 
the Tithes and Offerings will paſs as incident to the Rectory, tho' there £4t-b 173. 
be no Deed, becauſe the Rectory is the Principal, and the Leaſe of that 3 * 
being good without Deed, the Tithes and Offerings, which are but as Part Ti. Lack 
of, or acceſſory to the Rectory, muſt paſs likewiſe, tho* they are not 135, 20, 
named; and ſome hold, that by ſuch Parol Leaſe of the Rectory the Tit. Gran? 
Tithes will paſs, tho' there be no Houſe, but only the Church and #+ 59. 
Church-yard. | N ; 5 

If a Portion of Tithes hath been long uſed with a Chapel, by Grant Clayion, fe#. 
or Leaſe of the Chapel, with all the Tithes thereunto belonging, this is 25- Brad- 
a ſufficient Deſcription to paſs the Tithes, tho' generally a Portion of fed Cate. 
Tithes ought to be fo named; but it does not appear whether in this = On 
Caſe the Grant or Leaſe of the Chapel were by Deed or nor. dl 

As concerning Leaſes of Tithes to the Pariſhioner himſelf, who ought 
to pay them, there are Variety of Opinions in the Books, how far ſuch 
Leaſes or Agreements ſhall be good without Writing, if they are made 
for the Life of the Parſon, or for Yea's, or for one Year only, and how 
far, and in what Caſes, the Aſſignee of the Pariſhioner ſhall rake Advan- 
tage of, or be bound by ſuch Leaſes or Agreements. | | 

Firſt then, moſt of the Books agree, that if the Parſon, in Conſidera- Cro. Fac. 147. 
tion of ſuch a Sum then paid, or ſo much annually to be paid by the Cr Eliz.188, 
Pariſhioner, do contract or agree by Parol with him, that he ſhall retain 1 
his Tithes, or ſhall be diſcharged of the Payment of his Tithes during 7. = 
the Life of the Parſon, or for ſo many Years as he ſhall be Incumbent, 2 Leon 29 
© that is void; and the Reaſon given is, becauſe as a Leaſe this cannot be 3 Leon. 35). 
= «good without Writing, and as a Compoſition or Agreement it cannot be 7% 353: 
7 good, becauſe it is uncertain at the making of it. Fam. 377. 


py 
. 
l 8 0 1 +. " © 
. 4 7 p 3 I . T4 p " 
. 1 Gs. % 4A Y LN 2 
r as i TY 
5 - 8 BY * * 4 


rg. 2 . - 


oP EI, 


** 5 4 q * 4 
* I. „ N Kos Þ 


2 « 4 _” , * 
„% oe I, awe RY ELIE. „ 5 
c h 4 ow File B%-+.7 5 


T0 Er OR + + 
* 


5 | 1 Ley. 24. 
But yet ſome Books hold ſuch Parol Agreement for the Life or Incum- «Ro 5 6 
bency of the Parſon to be good, and that if he demands Tithes againſt it Godb. 333; 4 
in the Spiritual Court, a Prohibition ſhall be awarded to ſtay his Suit. Palm. 377. 
2 It is held in ſeveral Books, that tho' ſuch Parol Agreement with the Hetley 31, 
= Pariſhioner for the Life or Incumbency of the Parſon be not good, yer 107, 122. 
if it de for ſo many Years certain, that this is good, tho' it be not by Tele. 94. 
Deed or Writing; becauſe it is in Nature of a Compoſition or Apree- ag 28 
ment with the Pariſhioner himſelf, who ought to pay them; and that 3 . 
therefore if he ſues in the Spiritual Court for Tithes, againſt ſuch Agree- = Rel. 4br. 63. 


ment, that a Prohibition ſhall be awarded to ſtay his Proceeding, Godb. 354, 
* 374 
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Hetley 31. So ir is likewiſe held, in Purſuance of that Opinion, that if the Pariſhi. 
| oner, after ſuch Agreement to retain his Tithes for Years, makes a Leaſe 
of thoſe Lands to another, that the Leſſee alſo ſhall be diſcharged of 
the Payment of 'Tithes, becauſe the Diſcharge runs along with the Lang. 
Yelv. 94 but others held the contrary ; and that if the Aſſignee be ſued in the 
Hawkes and Spiritual Court, he ſhall have no Prohibition, becauſe by ſuch Paro“ 
Brothwith. Contract no Intereſt was transferred to the Pariſhioner, but it was on] 
a Perſonal Agreement between the Parties themſelves, and cannot extend 
to Strangers. | 

2 Rol. Abr. 63. But all, that hold ſuch Parol Agreement for Years to be good, hold 
Co, Fac. 668. likewiſe, that if the Agreement were with the Pariſhioner, his Executors 
wy 333. and Aſſigns, that there the Executors or Aſſigns of the Pariſhioner, or 
377 even their Leſſee at Will, thall take Advantage thereof; and if they are 
ſued in the Spiritual Court ſhall have a Prohibition, and compel the 
Parſon to take his Remedy upon the Contract; and that if the Executor 
of the Pariſhioner have made a Leaſe over at Will, they ſhall have their 
Remedy over againſt the Tenant at Will, who came in under the Beneft 
. of ſuch a Diſcharge, and therefore ought to be contributory to the 
= Charge of it, and that granting ſuch Prohibition is a Means to compel 

the Parſon to ſeek his true Remedy. | 
Palm. 36. And yet we find ſome Caſes, where ſuch Agreement was by Deed with 
— "op the Pariſhioner and his Aſſigns, that the Pariſhioner, or Aſſignee, being 
pals 355. ſued in the Spiritual Court, would have no Prohibition, becauſe as they 
A 2 Leon. 73, held, the Covenant or Agreement paſſed no Intereſt in the Tithes; and 
al Weltock's therefore for Breach of ſuch Covenant, the Aſſignee had no Remedy 
| Caſe. but by Action of Covenant on the Deed. | 
1 3 Accordingly alſo ſeveral Books held, that tho' ſuch Parol Agreement 
il N 4 for Life, or Years, be not ſufficient Foundation for granting a Prohiki- 
if Fullcher ver. tion, yet ſuch Suit in the Spiritual Court is a Breach of the Contract or 
1 Griffin. Agreement, for which the Party may have Remedy by Action upon the 


Cen BHI Caſe, upon the Aſumpſit that he ſhould hold diſcharged. 


4 1 Rol. Abr. 43. Bieten ver. Kinman. 


1 Lev. 24. So likewiſe it is held in ſeveral Books, that tho' ſuch Parol Agree- 
Raym- 14- ment to retain for Life, or Years, be not good by way of paſſing an In- 
* "tereſt; yet if an Action of Debt be brought upon the Statute 2 F. 6. and 
2 Keb. 24. the Agreement be pleaded and found for the Defendant, that this ſhall 
be ſufficient to bar the Plaintiff of the treble Damages given by that 
Statute; ſo if Nihil debet be pleaded, and ſuch Agreement be given in 
Evidence, it is ſufficient ro excuſe the Defendant from the Penalty of 
treble Damages. | 
2 Brownl. 17, But the beſt Opinion ſeems to be, that ſuch Parol Agreement with the 
Cro. Fac. 137. Pariſhioner himſelf for more than one Year is void; and even to makes: 
Hob. 17 * good this, it ought not to be entered into till after the Corn ſown, be- 
1 ONE: ' cauſe when once the Corn is ſown, then it is ſuppoſed to be in eſſe, and 
iF 2 Leon 29 growing all that Year; and then ſuch Agreement is in the Nature of a 
3 3 Leon. 257. Sale of a Thing or Chattel actually iz eſſe, which, like Sales of other 
_ 105- Goods and Chattels, needs no Writing; but if it be for more than one 
13 iT Year, then it is in the Nature of a Leaſe or Grant of the Parſon's Right 
1 Keb. 3. or Intereſt in the Tithes, which before they are in eſſe conſiſt only in 
Godb. 333» Notion ; and therefore to bind the Parſon, there ought to be a Deed ot) 


354 "=. : . 3 LY | 
1 Writing; and if there be not, he may ſue for them in the Spiritus 


. Ney 89. Court, and {hall not be tied up by a Prohibition; and ſuch Parol Grant 
| Cond Incumb, or Agreement, for more Years than one, is not only void for all the 
oe: Years after the firſt, but in the whole; for the Contract being intire, 
- muſt be void in all, or good in all, and ſhall not be good and void ty 

k Parcels. : 
. Comp. Incumb. But a Diverſity ſeems to be taken in ſome Books between the Parſon 
b 338. or Vicar and the Impropriator; the Parſon or Vicar, they ſay, may leale 


I his 


1 * 
1 * 
3 7 * 
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his Tithes for one Year without Deed, but the Impropriator cannot, but Latch 176. 


it will be abſolutely void; and it is ſaid to be ſo ruled in Bennet and 
Suells Caſe, and in the Caſe of Bellamy and Balthorp, it appearing that 
the Leaſe for one Year by the Impropriator, which was held void, being 
to a Stranger, of the Tithes of the whole Pariſh, by the Oppoſition that 
follows in ſaying otherwiſe it is, if it be a Leaſe of the Tithes for a 
Year, by the Parſon himſelf, it muſt alſo be meant of a Leaſe to a 
Stranger, and not to the Pariſhioner himſelf, who ought to pay them ; 
and then it follows, that a Parſon, or Vicar,. may leaſe the Jithes ot 
their whole Pariſh for one Year to a Stranger without Deed, which, it 
ſeems, they may do notwithſtanding the Books above-mentioned, as is 
proved by conſtant Practice; for perhaps it would be difficult and trouble- 
ſome for the Parſon himſelf to collect all the Tithes in Specze, and it 
may be ſeveral of the Pariſhioners will not take Leaſes, or agree or com- 
pound for their own Tithes; and therefore if the Parſon can find one 


Noy 89. 
Godb. 374 


who will take all that Trouble off his Hands, and leave him more at 


Liberty to attend his Cure, it ſeems reaſonable he ſhould be at Liberty to 
ſet his Tithes (as they call it) to ſuch Perſon for that Year; and it 
would be too troubleſome and unreaſonable to expect, that upon every 
ſuch yearly Setting of his Tithes, he ſhould be forced to be at the Ex- 
pence of a new and formal Leaſe in Writing, eſpecially ſince ſuch Setting 
or Leaſing is generally made about Faſter, when the. Corn is actually 
growing and in a good Forwardneſs; and therefore ſuch Setting or Leaſing 
is rather a Sale of a Chattel zz eſſe, than a leaſing or making over of a 
Thing only in Potentiality or Idea, and then fach Sale may be good 
without Deed, as it would be of any other Goods or Chattels, and why 
the Impropriator himſelf, in the like Caſe, ſhould not have the ſame 
Power, ſeems hard to be accounted for; tho' perhaps in the Caſe where 
this Difference is taken, the Vendee, or Leſſee, ſtrictly ſpeaking, could 
not juſtify in Trover againſt the Owner, as by Virtue of the Leaſe 94 
Leafs without Deed. But Cure, if he had pleaded it as a Sale for a 
valuable Conſideration, if that would not have altered the Caſe, and 
made good his Juſtification in taking them after they were ſevered. 


A Parſon by Parol leaſed his Tithe Hay to the Vicar, and the Vicar Latch 115. 


paid the Rent for the firſt Year, but finding that the Rent was more 


= 


than the Tithe was worth, refuſed to hold the Bargain any longer; and 


Vicar of An- 
ford's Caſe. 


being ſued in the Court of Requeſts, (which was a Court of Equity) and LC 0. be | 


then not Pleading there any Notice of his Refuſal, and Sentence and Name of 


Decree being given for the Parſon, the Vicar prayed a Prohibition ; and 
it was agreed by the Court, that if the Vicar had received the Profits, 


had given Notice of the Refuſal of the Bargain, he had been diſcharged 
of the Rent from the Time of the Notice given, becauſe he had no 


Harris and 
Dilworthy. 


he was ſuable in the Court of Requeſts for the Rent; and that if he 


Remedy for the Tithes, for that it was a void Contract in Law; and by 


Dodderidge and Jones the Caſe is the ſame, tho' he hath not given 
N otice. 


By all the Caſes before-mentioned, it appears how unſettled a Point Comp. Ineumb. | 


this is; and it is ſaid now to be the conſtant Practice of the Courts at 33y, 340. 


Weſtminſter not to grant Prohibitions upon the Suggeſtions of ſuch Agree- 
ments, but to leave it to the Spiritual Court to determine; and if the 
Party thinks himſelf there aggrieved, he may appeal; and this ſeems to 
hold ſtill, as to fuch Parol Leafes under the Term of three Years ; for if 
they be above three Years, then by the Statute of Frauds and Perjuries 
they are made to have the Force only of Leaſes at Will; and if under 
three Years, yet by that Statute there muſt be yearly reſerved two 
Thirds, at leaſt, of the full improved Value of the Thing demiſcd. 


Rule 2. 


— 
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Co. Lit. 45. 4. 
5 Co. 6. 
Mountjoy's 
Caſe. ** 

3 Keb. 379. 


Co. Lit. 46. b. 
2 Co. 5. 

2 Inſt. 674. 
Telo. 194. 
Hob. 140. 

2 Rol. Abr. 21. 
Plow. 402. 

1 Rol. Abr. 


848. 


Latch 6 I, 


"0. Lit. 46. 


womp. Incumb. 


140. 


Hob. 140. 

5 Co. 1. 

2 Co. 5. a. 
2 Inſt. 674. 
Moor 879. 


Cro. Fac. 264. 


Cro. Car. 263. 
Dyer 286, 
507. 

Hob. 73. 

2 Rol. Abr. 
520, 


a)Latch 157. 
1:/op's Caſe. 


Rule 2. When ſuch Leaſes are to begin. 


And herein the Statute of 32 H. 8. is different from the Statutes of 
x E3 13 Eliz. for the 32 H. 8. requires ſuch Leaſes to begin from the 
Day of the making, but by the Exceptions in 1 & 13 Eliz. they are to 
begin from the making thereof; and the Diverſity between theſe Ex. 
preſſions will appear more fully by the following Caſe, which we will 
reduce under the following Heads, | 


1. When ſuch Leaſes as have no Pate at all, oz a void 
dd impoſſible Date, are to begin. 


As to ſuch Leaſes as have no Date at all, or a void or impoſſible Date, 
as the goth of February, or the 4oth of March, theſe muſt begin 
from the Delivery, for there is no other certain Indicium of the Time 
of their taking Effect; and therefore the Delivery, which is ſolemn and 


notorious, gives them from thenceforth a Sanction, and binds the Parties 
thereto. 


2. Such Leaſes as habe a good Date, and are delivered 
on the ſame Day; in what Caſes the Day of the Date 
o2 Delivery is to be taken incluſive, and in what Caſes 


Where Leaſes have a good Date, and are delivered on the ſame Day, 
Habendum for Twenty-one Years, without ſaying from what Time or 
when they ſhall begin; the Leaſes in this Caſe ſhall begin from the Deli- 
very, for the Delivery makes it preſently to be the Deed of the Leſſor, 
and when nothing appears to the contrary, the Lands contained in ſuch 
Deed ſhall paſs to the Leſſee ar the ſame Time; for otherwiſe it would 
be the Deed of the Leſſor to no manner of Purpoſe; and there can be 
no Reaſon to affix the Time when the Lands ſhall paſs after ro one Day 
more than to another ; therefore the Delivery, which in this Caſe makes 
it the Deed of the Leſſor, ſhall likewiſe fix the Terminus a quo the Con- 
tract or Leaſe ſhall begin. 

So if a Leaſe be made for "Twenty-one Years, Habendum from the 


Making, or from the Scaling and Delivery, or from 'henceforth, this 


ſhall take Effect from the Delivery, whether there be a Date or not, for. 
the Delivery gives Sanction to the Deed, and before Delivery it is no 
Deed at all; and by Conſequence from henceforth, or from the Making, 
muſt relate to the Time of its taking Effect as a Deed, and not from any 
other Time; and in ſuch Caſe the Day of the Delivery is taken inclu- 
ſive; ſo that if ſuch a Leaſe be delivered the 2oth Day of June, the 
Leaſe ſhall determine on the 19th Day of June incluſive ; and tho' the 
Leaſe was delivered at four of the Clock in the Afternoon, of at any 
Time after on the ſaid 2oth Day of June, yet that whole Day ſhall be 
taken incluſive to prevent Clamour and Incertainty, by making Fractions 
and Diviſions in a Day; and yet in (a) Latch, where one declared of 
a Leaſe of 25 March, Habendum abinde for a Year, rendring Rent at 
Michaelmas and the Annunciation ; and objetted that the laſt Anuunciatics 
was not within the Year; /ed non allocatur; for abinde ſhall be taken? 


Cunfectioue, and excluſive of the Day. 
I Bur 
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But if a Leaſe be made to begin a Die confetionis, or a Die Datus, 5 Co. 1, 94. 
there the Day of the Delivery, or the Day of the Dare, is to be taken 2 
excluſive, becauſe the Prepoſition @ is Privative of the whole Day before % 72 58, 
which it is prefixed; and therefore if the Leſſee in ſuch Caſe ſhould de- 340 
clare of an Ejectment the Day of the Delivery or Date, it would be Cre. Elis. 766. 
againſt him, becauſe that was before his Title began. 

So if a Leaſe be dated and delivered the ſame Day, and the Habend co. Lit. 46. b. 
be a Datu, or from the Date hereof, it has been held, that the whole Dyer 218. 
Day of the Date is to be taken excluſive; and by Conſequence, that M 1. 


from the Date, and from the Day of the Date, are all one, if there be a 3 


Inſt. 67 
Date ; but if there be none, then the Date ſhall be taken for the Day of ; E Abv. — 
the Delivery, and that whole Day be excluded. 7 Rep387 
WI. 203. 


But yet the contrary to this has been adjudged in one Caſe where an e. Fac. 139. 
Ejectment was brought on a Leaſe made 1 Fanuary 3 Fac. Habend' a Oibten and 
Datu In denturæ præ die', and the Ejectment was the ſame Day, and after 1 * 17 
Verdict for the Plaintiff it was moved in Arreſt, &c. that this Leaſe being 3. &. 
made Habend* a Datu Indenture predict, was as much as from the Day 
of the Date, as in 5 Co. 1. and then the Ejectment being alledged the 
ſame Day, is ill; but all the Court reſolved that the Date is the Time 
of the Delivery, and it differs from the Time or Day of the Date, and 
therefore the Ejectment being alledged Paſtea the ſame Day was good 
enough, and the Plaintiff had Judgment. | 

So where the Archbiſhop of Vork 6 Novem. 18 Eliz. by Indenture, Ar 107. 
made a Leaſe for 'Twenty-one Years, Habend a Datu Indenture, no 1 And. 65. 
Exception was taken to it, which proves that a Datu Indenture is the Fer and C 
ſame as from the making, and that the Day of the Date, or Day of the 885 
making, is not to be taken excluſive in ſuch Caſe, becauſe then the 
Leaſe would not be warranted by the Exception in 1 Eliz. which ſays 
other than for three Lives, or Twenty-one Years from the making, 
which is incluſive of the Day of the making. 

Ejectment by the Succeſſor of a Prebend upon a Leaſe made for Life 3 Lev. 438. 
Habend* a Datu; and if this ſhould bind the Succeſſor was thrice ar- Hatter and 
gued, and for the Plaintiff urged, that it ſhould not; that a Datu is all 1 
one with a Die Datus, and then Livery being made the ſame Day that S. C. TIE 
the Indenture bears Date was void, becauſe it cannot expect. 2. That 
this was a Leaſe in Reverſion, not being to begin in Point of Intereſt till 
the Day after the making or Date, which is not good by 13 Eliz. cap. 10. 
for here the Day of the Date is excluded ; but it was anſwered and re- 
ſolved, that in Propciety of Speech Datus, or dated in Engliſh, is the very 


Act of the Delivery of the Deed ; for Datus in Latin, being taken Parti- 


ciply, is given or delivered in Engliſh; and Datus Subſtantively taken in 
Latin is the Date or Delivery in Engliſh, which ſignifies all one; and in 
Clayton's Caſe, the fix Months were taken the moſt extenſively to make 
good the Deed by Inrolment, but to make a Word of an equivocal Senſe 
as this is, (which may be taken either incluſive or excluſive of the Day 
of the Delivery or Date of it) to make the Leaſe void is unreaſonable, 
therefore it ſhall rather be taken in ſuch Senſe as may make it good, ut 


res magis valeat quam pereat ; and therefore it was adjudged good by the 


three puiſne Judges, the Chief Juſtice Treby diſſenting, tho' he was at 
firſt of the ſame Opinion, and ſo alſo was Powell, but afterwards changed 
it for the Defendant ; which ſhews the Nicety of theſe Diſtinctions. 


vol. III. 45 3. Such 
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z. Such Leafes as have a good Date, but are not deliver. 
ed till a- Meek oz Month, &c. after, when they are to 
begin, and how the Declaration on ſuch Leaſes is to 

e tramed. 


2 Inf. 614 And it is to be obſerved, that every Deed ſhall be intended to be de- 


Co. Fac. 264. livered on the ſame Day it bears Date, unleſs the contrary be proved; 
and it is the beſt Courſe (as the Law intends) to deliver it on the ſame 
Cro. El. 773. Day that it bears Date; therefore where in an Ejectment the Plaintiff 
Cro. Fac. 646. declares of a Leaſe dated 1 Novem. Habend a Confetione, or a Die 
Dyer 167. b. Datus, Sigillationis £9 Deliberationts Indenturæ prædict', and lays the Eject. 
ment 2 Novem. tho' it was objected that the Declaration was not good, 
becauſe it did not appear when the Leaſe was ſealed and delivered, and 
it might be delivered long after the Date; and the Courſe is to ſay, that 
ſuch a Day and Year dimiſit per Indenturam, bearing Date the ſame Da 
and Year ; yet it was adjudged, that the Declaration was good, becauſe 
when he declares that he let by Indenture of ſuch a Date, it ſhall be 
intended to be delivered on the ſame Day, unleſs it be ſhewn with a 
Primo Deliberatum at another Day ; and he, who pleads a Deed of ſuch 
a Date, cannot by Replication, or other Pleading, maintain it to be de- 
livered at another Time, for that would be a Departure. 
Cro. Fac. 264 But if the Truth be that the Leaſe was ſealed and delivered at another 
Time than it bears Date, then the Plaintiff ought ro ſhew it in his De- 
claration; or the Defendant, if it be material for him, may ſhew in his 
Plea the Delivery at another Time than the Date, and traverſe, that it 
was delivered on the Day it bears Date. | 


| Cre. Fac. 258. Accordingly an Ejectment was brought of a Leaſe made 12 December, 


Lewellyn and Flabend* a Primo Die, and upon Not guilty, the Jury found the Leaſe 
Williams. dated 1 December, Habend from henceforth, but delivered 12 December, 
which proves, that where the Date and Delivery were at ſeveral Times, 
they ought to be diſtinguiſhed in the Declaration; but the Queſtion there 
was, whether this Leaſe was the ſame whereof the Plaintiff declared, 
that is, whether being limited to take Effect from henceforth, the Day 


of the Date ſhould be taken excluſive, ſo as to warrant the Declaring of 


a Leaſe a Primo Die; for it was objected, that this did not warrant the 
Declaration, becauſe from henceforth, and from the Day of the Date, are 
ſeveral Commencements, the one beginning on the Day it is ſealed and 
delivered, the other the Day after; but it was reſolved per Curiam, that 
they are but one, being a Computation up to a Time paſt; and when 
the Leaſe is ſealed at a Day after the Date, whether it be limited to 
begin from henceforth, or from the Day of the Date, yet in Pleading it 
ſhall be alledged to begin from the Day on which it is dated; and 
Serjeant Moor took this Diverſity in another Caſe, that if one leaſes Land 
in Intereſt, Habend a Datu, there the Day of the Date ſhall be taken 
incluſive, the Date and Delivery being both on the ſame Day; but where 
it does not begin in Intereſt at the Time it is dated, as where the Date 
and Delivery are ſeveral, and the Habend is a Datu, there the Day 


of the Date ſhall be taken excluſive, becauſe it is to commence from the 


Date, that is, from the Day of the Date, for the Date in that Caſe can 
mean nothing elſe, ſince it is not delivered till after; and therefore the 
Computation of its Commencement being from a Day backwards, that 
whole Day ſhall be excluded ; and perhaps this Diverſity may reconcile 
the Caſes of Clayton, 5 Co. and Osburn and Rider, Cro. Fac. 135. before 
put; for in Osburn's Caſe the Leaſe was made the ſame Day it was 
dated, and ſo began then in Intereſt ; but the Caſe cited in Claytor's 
Caſe, is to prove the Date and the Day of the Date to be all one, was 
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from a Computation backwards upon the Statute of Inrolments, which 
appoints them to be inrolled within fix Months after the Date ; and there 
it was adjudged that a Deed inrolled upon the laſt Day of the ſix Months, 
accounting the Day of the Date excluſive, was yet well inrolled within the 
Statute ; but this, as has been obſerved, was a Computation backwards, 
and that from the Date, and from the Day of the Date, is all one, is 
only an Unde ſequitur of my Lord Coke's own, from the Caſe of the Intol- 
ment; and in his 1 J:ft. 46. where he mentions it again, yet he cites for 
it Clayton's Caſe and Dyer, where that Caſe of the Inrolment is reported : 
And tho' the Caſe of Bacon and Waller, 3 Rulſ. was adjudged according 


to Claytor's Caſe, that the Date and Day of the Date were all one, and 


the Day to be taken excluſive; ſo that a Leaſe there dated and delivered 
26 May, Habend' from the Date, did not begin till 27 May; yet it ap- 
pears both by (a) Bulſ. and Rolls, that the Judgment therein given was 
founded on the Caſe of Lewellin and Williams, where the Date and Da 


(a) 3 Bu 
1 Rol. Rep. 


of the Date were held all one; yet as it appears, the Reaſon of that Caſe 387. Bacon 
was upon a Computation from a Time paſt, and that the Leaſe therein ar.d Water. 


did not begin in Point of Intereſt upon the Day it bore Date, and by 
Conſequence was no Warrant for the Judgment that was given in Bacon 
and Waller's Caſe; and then that Judgment being founded on the Au- 
thority of the former Caſe, can be of Authority no farther than as it 
agrees with that former Caſe, and then it is of none at all, becauſe, as 
appears before, it varied 3 from it; and ſo the Diverſity taken 
by Serjeant Moor, which is likewiſe 


ſettling the Books. 


warranted by the Caſe of (b) Osburn (6) cr Fac. 
and Rider, ſeems to remain unſhaken, and to be the true Diſtinction for 135. 


In Ejectment the Plaintiff declares of a Leaſe ) Fan. by Indenture Cro. Fac. 647. 
dated 6 Decemb. Habend" a Die Datus Indenture pradid”, and gave in Scavage and 
Evidence a Leaſe dated 6 Decemb. Habend a tempore conſectionis Inden- 2 * 


ture, and it was held not the ſame Leaſe whereof the Plaintiff declares, 
becauſe, ſays the Book, a Die Datus excludes the Day ; but a better 
Reaſon ſeems to be, becauſe it does not agree in Point of Deſcription 
with the Leaſe whereof he declares ; for if the Declaration had been of 
a Leaſe 7 Fan. Habend a 6 Die Decembris, then by the Authority of 
Lewellin's Caſe this had been good, yet being upon a Computation from 
a Time paſt, the Day of the Date muſt be pleaded excluſively ; but 
when he declares of a Leaſe ) Far. by Indenture dated 6 Decemb. Ha- 
bend a Die Datus, this muſt be intended a Deſcription of the Leaſe 
as it is compriſed in the Indenture ; and when he afterwards ſhews an 


Indenture, containing a Leaſe Habend* a tempore confeftionis, this is a 


Deſcription of another Leaſe, and not of that which was to begin a Die 


Datus ; and this likewiſe ſeems to be the Reaſon, that in another Caſe, Heb. 73. 


where the Plaintiff, in Bar of an Avowry, pleads a Leaſe 30 March, Ha- 
bend” from the Feaſt of the Annunciation next before, and upon Traverſe 
of the Leaſe modo & forma, the Jury found a Leaſe to the Plaintiff on 
the 25th Day of March for one Year from thence next enſying, and tho? 
held not to be the ſame Leaſe the Plaintiff pleaded, becauſe this begins 
on the 25th of March incluſive, and the Leaſe pleaded from the 25th of 
March excluſive; yet Plaintiff had Judgment, being found in Subſtance 


that Plaintiff had ſuch a Leaſe as by Force thereof he might have Com- 


mon the 11th of April following, &c. but agreed clearly, that if he had 


declared ſo in Ejectment, it would have been againſt him, becauſe there 


he demands and recovers the Term, and therefore muſt ſet out his Title 
truly, which appears to have been by a Leaſe dated and executed the 
25th of March, Habend' from thenceforth ; and therefore a Leaſe exe- 
cuted but the 3oth of March, and dated the 25th of March, Habend 
from thenceforth, could not be the ſame, not agreeing in Point of De- 
ſcription; but if the Truth had been that the Leaſe had been executed 
but the zoth of March, then, it ſeems, he might have declared of a Leaſe 

then 


Moor, pl I I 88. 
P ope ver. 
Skinner. 
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then made, Habend' from the 25th Day of March, being a Computation 
from a Time paſt, tho the Leaſe were dated 25 March, Habend' from 
thenceforth, becauſe it did not then begin in Intereſt : But Q1ere if the 
better Way in all theſe Caſes, to prevent any Miſtakes, be not to declare 


| of a Leaſe dated ſuch a Day, Habend' from thenceforth, or from the 
1 making, or from the Day of the Date, or Day of the making, Ec. ex. 


actly as it is in the Leaſe, with a Primo deliberat” ſuch a Day, if the 


Truth be ſo, rather than to take upon him to judge when the Day ſhall 
| be taken incluſive, and when excluſive, and ſo as in this Caſe to declare 
of the Habend a 25 Die Martii, when in Truth the Habend' was worded 
; from henceforth ; tho? if the Leaſe had been executed but 3o March, it 

} ſeems that if he had declared of a Leaſe 30 March, Habend' a 25 March, 
[ this had been good, for the Reaſons before-mentioned. 
k oro. Car. 5022 A Leaſe in Reverſion was made to commence ad Feftum Annunciationis 
Lloyd ver. after the former Leaſe ſhould be determined; and it was objected, that 
Gregory. it ought to be a Feſo Annanciationts; yet the Court held it to be all one; 
for that there ſhall be no Fraction of a Day: But Cure how this would 
i have made a Fraction of a Day; for there ſeems to be a whole Day's 
(i ; Difference, ad including the Feaſt-day, and à excluding it. 
| Yelv. 131. A Parſon leaſes by Indenture the Tithes of 200 Acres of Land to the 
Edmonds yer. Owner of the Land, of which he, and his Wife, and his Heirs were ſeiſed, 
Boothe. Habend' from Mich. next following to him and his Heirs, during the Life 
of the Parſon, the Leſſee dies, and his Wife had the 200 Acres for her 
Jointure, and married B. who let the 200 Acres to the Plaintiff; the 
| | Heir of the firſt Husband grants alſo to the Plaintiff the Tithes of thoſe 
Lands at Will, and he being ſued for Tithes by the Parſon againſt his 
'- own Leaſe brought a Prohibition ; but a Conſultation was after granted; 
[! for by Fleming, Fenner, and Williams, the Leaſe being for Life, and to 
I's begin at a Day to come, was void; for tho? Tithes are Spiritual, and are 
| | not extinct in the Land, yet in the Conveyance of them they ought to 
follow the Nature of Land, Rent, or other Hereditaments in eſſe, which 
cannot be granted for Life at a Day to come; but Telverton and Croke 
if thought, that this Leaſe being to the Owner of the Land did not enure 
by way of Intereſt, but by way of Diſcharge ; for the Plaintiff hath 
bil 0 | | pleaded, by Force of which the Leſſee was ſeiſed of the Tithes to him 
1% and his Heirs for the Life of the Parſon; they, as Judges, could not 
it | intend it to be otherwiſe; and beſides, it cannot be intended by way of 
1 Diſcharge, becauſe there are no ſuch Words in the Leaſe, and it was 
| more for the Leſſee's Benefit to have it by way of Intereſt than by way 
of Diſcharge ; for then this would be ſuch a Privilege annexed to the 


— m— 
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of the Land, but the Son and Heir of the Leſſee took upon him to be 

] Owner of the Tithes; and Telverton inclined, that the pleading of the 

4 | | I.caſe, and of the Seiſin by Force of it, was not good. 

{8 Po:h. 9. A Leaſe of Houſes within the 14 Eliz. cap. 11. may be made for 

| Thompſon ver. Years from a Time to come; for that Statute does not require them to 

Trafford. begin from the making, or Day of the making, but only that they do not 
exceed forty Years from the making. 


Comp. Incumb. 


78 341. ſor that it was made to commence from a Time to come, an Injunction 
[4 was granted out of Chancery to continue Poſſeſſion. 

i | 15 Moor 637, A Leaſe to three for their Lives, Habend* a Die Datus, is good, if 
159- Livery be made after the Day of the Date, becauſe till Livery nothing 


paſſes, and being made after the Day of the Date, it may then operate 
| preſently ; ſecus if Livery had been made on the Day of the Dare, be- 
i cauſe then the Operation of it muſt have been ſuſpended till the next 
| Day, which the Law will not allow, 


4 OD, : Rule 


Land as could not be granted over; whereas here the Wife was Owner 


And ir is ſaid, that a Leaſe for Lives being avoided at Common Law, 


A 246 a aa { as. a 
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Rule 3. Cclithin what Time the old Leaſe is to be ſurren- 
9 dered; and therein of concurrent Leaſes. 


Another Rule to be obſerved in making of Leaſes upon theſe Statutes Co. Lit. 44. b. 
„ that if there be an old Leaſe in Being, it muſt be ſurrendered, ex- 1 * 108 
= pred, or ended within a certain Time after the making of the new * 

l eaſe; and ſuch Surrender muſt be abſolute, and not conditional ; for 
ten the Intent of the Statute might be eaſily evaded, by ſetting up ſuch 
old Leaſes again, upon Breach of the Condition. .. TS 
And ſuch Surrender may be ſafely made either to a Corporation Sole 1 Rel. Rep. Sa. 
or Aggregate, upon their Promiſe to make a new Leaſe; for if any ſingle Bo 72 
per ſon, or ſole Corporation makes ſuch Promiſe, and refuſes after to make r _ 
the Leaſe, an Action on the Caſe will lie againſt them; and if Tvch Pro- Comp. 1 
© miſe be made by a Corporation Aggregate, tho' no Action will lie againſt 346. 
them, becauſe being a Corporation they cannot be bound without Deed, 
yet the Perſon who ſurrendered may ſue in Equity, and compel them to 
© a ſpecifick Performance of their Promiſe, and to make a new Leaſe ; but 
© ſuch Suit muſt be againſt tome of them by Name, as the Dean in parti- 
cular, and the Chapter of the ſame Place generally; and ſuch Suit in 
© © Equity ſeems the beſt Way in caſe the Surrender were made to a ſole 
Corporation or ſingle Perſon, becauſe in the Action at Common Law 
Damages are to be recovered only, but no new Leaſe made, as they will 

* decree in Equity; but now ſince the Statute of Frauds and Perjuries, 29 Car. 2. 

© which requires all Surrenders to be in Writing, it is uſual to have a Co- cap. 3. 

venant from the Perſon or Corporation, to whom the Surrender is made, 

© that they will within ſuch a Time make a new Leaſe under ſuch and ſuch 

2 Terms; bur, as it ſeems, that Statute does not extend to Surrenders in 

Lau, by taking of a new Leaſe in Writing. Ig 
Ihe Statute of 32 II. 8. provides, that ſuch old Leaſe ſhall be expired, 

ſurrendered, or ended within one Year next after the making the new 

Leaſe; and the Statute 18 Fliz. enacts, that all Leaſes to be made by 

any of the Eccleſiaſtical, Spiritual, or Collegiate Perſons, or others, with- 

in 13 Eliz. cap. 10. of any Lands, ic. whereof any former Leaſe, Oc. 

for Years is in Being, and not to be expired, ſurrendered, or ended with- 

in three Years next after the making of any ſuch new Leaſe, ſhall be 

; void, and of none Effect. | : 


And a Surrender in Law by taking of a new Leaſe, either to begin Pop 5.5 
preſently, or at a Day to come, ſeems a good Surrender within theſe Sta- Plow. 106. 
tutes; for by taking ſuch new Leaſe, tho? it be to commence at a future Comp A 
Day, the firſt Leaſe is preſently ſurrendered and. gone, and ſhall not * 
continue good till the Day on which the ſecond Leaſe is to commence ; 
but by Acceptance of ſuch ſecond Leaſe rhe firſt is immediately deter- 
= mined ; becauſe both Leaſes cannot conſiſt together, and the firſt cannot 
be diſſolved or ſurrendered in Part, and therefore muſt be ſurrendered 
: tor the Whole. | 1 3 
One Small being poſſeſſed of the Manor of Paddington by a Leaſe for Degg 130. 
ears from a Biſhop, the Biſhop made a Leaſe to another for three Lives, Smaz's Caſe 
and before Livery the Tenant ſurrendered his former Term; and it was 
4 held, that this Surrender was made in Time, and the ſecond Leaſe good, 
becauſe it was no complete Leaſe till Livery, and before that, the firſt 
+ Leaſe was ſurrendered and gone. 1 | | 1 
And this Rule, that if there be any old Leaſe in Being, it muſt be Comp. Hcumb. 
ſurrendered, expired, or ended within the Times before mentioned; is 343. 
heceſſary not only when Biſhops, and other ſole Corporations, mentioned 
32 H. 8. make Leaſes by Authority, of that Statute for twenty-one 
ears, or three Lives, without the Aſſent or Confirmation of others, 
Vol. III. 4 1 but 
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but alſo when any Spiritual or Eccleſiaſtical Corporation Sole (other than 
Biſhops) do make ſuch Leaſes, tho' with the Conſent and Confirmation 
of thoſe who by Law are to confirm the ſame, and alſo when any Spiri. 
tual, Eccleſiaſtical, or Collegiate Corporation Aggregate make {1 
Leaſes whereto no Confirmation of others was ever requiſite : For the 
better Underſtanding whereof, it will be neceſſary to conſider the Lear. 
ing of concurrent Leaſes, and what Perſons, upon the ſeveral Statyt; 
before mentioned are capable of making them, and in what Manner, 
To begin then with Bifhops; it is to be obſerved, that at Common | 
Law Biſhops, with the Confirmation of their Dean and Chapter, mig 
have aliened the Poſſeſſions of their Church for ever, or have made Leaſe 
for what Term of Years they thought fit; and this would have bound 
their Succeffors, tho' it were for 500 Years; but a Biſhop without {uh 
Confirmation could not have made a Leaſe to bind his Succeffors, thy 
but for one Year; both of which being great Miſchiefs, were remediet 
by 32 H. 8. and 1 Elia. for whereas before 32 H. 8. Biſhops could ny 
make any Leaſe at all to bind their Succeſſors, unleſs it were confirmet 
by the Dean and Chapter; now that Statute enables the Biſhops alone, 


* withour ſuch Confirmation, to make Leaſes of all or any of their Poſſe. 


fions, ſo they do not exceed three Lives, or twenty-one Years ; but iſ 
Biſhops had a Mind to make Leaſes or Grants for any longer Term, 
or in any other Manner, than this Statute warranted, then ſuch Leafs Þ 
or Grants were out of the Protection of this Act, and remained perfecy Þ 


at Common Law, as they were before, and by Conſequence muſt ha: Þ 


the like Confirmation of the Dean and Chapter, in order to bind the Þ 
Succeſſor, as they muſt have in all Caſes at Common Law; and becaut 
it was found by Experience, that many Biſhops made an ill Uſe of thi 


Power, and choſe to make Leafes for long Terms of Years, rather th : 


keep within the Bounds this Statute had preſcribed them, and ſometins 

to make abſolute Alienations of their Poſſeſſions, and then get the Den 
and Chapter to confirm ſuch Leaſes and Alienations, whereby the Sue. 
ce ſſor was oftentimes left without ſufficient to keep up Hoſpitality, a 
ſuſtain their Dignity ; therefore to remedy this Miſchief was the Statur 
of 1 Eliz. made, which makes void all Gifts, Grants, c. or Eſtates « 
any Honours, Caſtles, Manors, Lands, Tenements, or Hereditament, 


being Parcel of the Poſſeſſion of the Biſhoprick, (other than for twents- 


one Years, or three Lives,) fo that now, after this Statute, no Confirms 
tion whatever will make good any Biſhop's Leaſe, if it exceed that Tern, 
becauſe then the Statute makes it void, and by Conſequence not capal# 
of receiving any Sanction from a Confirmation: But upon theſe Statuts 
was the concurrent Leaſe invented, which has generally obtained, aid 
been held good, and is in this Manner : | 

If a Biſhop folely makes a Leaſe for rwenty-one Years according to the 
Statute of 32 H. 8. and within four or five Years, or more, before ht 
End of that Leaſe makes a new Leaſe to another for twenty-one Yea, Þ 7 


to begin from the making, c. this ſecond Leaſe, if it be confirmed b! Þ 


the Dean and Chapter, and be in every Thing elſe purſuant to the H. 


ception in the 1 Eliz. is good as a concurrent Leaſe, for theſe Reaſos © 
1. Becauſe ſuch Leaſe, tho' it be not good within the 32 . 8. by rea 
the firſt Leaſe is not ſurrendered or expired within a Year after ie 


making thereof; yet being confirmed by the Dean and Chapter, it remill" 


a good Leaſe at Common Law, and then if it be not void within i Þ 7 


Exception of 1 Elix. the Succeſſor ſhall be bound; and that it is not void 


within that Statute, appears both from the Letter and Meaning of te 
Exception; for the Words are, other than for twenty-one Tears, or te 


Lives, from ſuch Time as any ſuch Leaſe ſhall begin; now this ſecond A 
Leaſe does not exceed twenty-one Years from the Time it begins, bens je 
for twenty-one Years only from the making, and ſo within the exp't% jt 
Words of the Exception. 2. This is not void within the Meaning ® 
570-4 I 
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the Exception, becauſe for ſo many Years as were to come of the firſt 
Leaſe this is good only by Eſtoppel, and not in Intereſt ; for the ſecond 
Leſſee can have no Benefit of it ſo long as the firſt Leaſe endures, and 
then againſt the Succeflor there is in Effect no more than a Leaſe for 
ewenty-one Years in Being, ſince the ſecond Leaſe being in Effect void 
for all the Years that are to come of the firſt Leaſe, thoſe Years that are 
to come of the firſt Leaſe and thoſe that will then remain of the ſecond 
Leaſe make in all no more than twenty-one Years at one Time, and fo 
not againſt the Meaning of that Exception. 3. Such ſecond Leaſe is fo 
far from being prejudicial to the Sueceſſor, that it is rather for his Benefit; 
for now he will have the Rent reſerved on the firſt Leaſe during the 
Reſidue of that Term, and may alſo at the ſame Time recover the Rent 
reſerved upon the ſecond Leaſe, being only for Years, becauſe the Leſſee 
is eſtopped to ſay he did not take ſuch Leaſe under ſuch Reſervation ; 
and ſo the Succeſſor will have two Rents inſtead of one; tho' if the 
ſecond Leſſee ſhould enter, and be evicted by the firſt Leſſee, this would 
cauſe a Suſpenſion of the Rent reſerved on the ſecond Leaſe ; but how- 
ever, the Succeſſor ſuffers no Prejudice, becauſe tho' he cannot diſtrain 
for the ſecond Rent during the Continuance of the firſt Leaſe, and tho' 
the Re- entry of the firſt Leſſee ſhould amount to an Attornment, and 
give the Rent thereon reſerved to the ſecond Leſſee, yet the Biſhop, or 
his Succeſſor, may always maintain an Action of Debt againſt the ſecond 
Leſſee for the Rent, and ſo will in all Events be ſure of one Rent. | 
But this Leaſe, tho” it be not either againſt the Letter or Meaning of 10 Co. 60. ö. 
the Exception in 1 Ez. yet ſince it is not warranted by 32 J. 8. it Aar 109. 
muſt be confirmed by the Dean and Chapter, as before the 1 Eliz. all ran, 
Leafes not purſuant to 32 H. 8. muſt have been, to bind the Succeſſor, 
and ſuch Confirmation muſt be in the (a) Life of the Biſhop who (a) But one 
makes it. | Book ſays, 


| that Conhr- 
mation of ſuch concurrent Leaſe in the Vacation of the Biſhoprick, is gocd enough. 4 Leon. 78. Gage, 


But after ſuch Leaſe for Years the Biſhop cannot make a Leaſe for Co. Lir. 44. k 
three Lives to be good by way of concurrent Leaſe, tho' it be confirmed Fa. 466, 
by the Dean and Chapter; but ſuch ſecond Leaſe, whether it be made * 
to begin preſently, or by Way of Leaſe or Grant in Reverſion, and 1 53. 
Attornment upon it, is againſt the Exception in the 1 Eliz. and by 1 Leen. 59. 
Conſequence ſhall not bind the Succeſſor; for the Words of the Excep- Etc 241. 
tion are, other than Leaſes for three Lives, or twenty-one Tears, in the Aon! +5 
Disjunctive; ſo that there ought to be only one, or only the other in 9 934 
Being at a 'Time againſt the Succeſſor, and not both together ; for which Ley 18. | 
Reaſon. alſo, after a Leaſe for three Lives, the Biſhop cannot make a Cr» ELT 111. 
Leaſe for twenty-one Years to bind the Succeſſor, tho' with the Confir- 
mation of the Dean and Chapter, becavſe then there would be both a 
Leaſe for three Lives and twenty-one Years in Being at a Time, which 
that Statute does not allow of; and if the Leaſe in Reverſion for three 
Lives ſhould be good as a concurrent Leaſe, then would the Succeſſor 
have no Remedy for the Rent thereon reſerved during the firſt Leaſe; 
not by Diſtreſs, becauſe the Poſſeſſion: was only a Pledge for the Rent y;4- Tit. 
reſerved on the firſt Leaſe; not by Action of Debt, becauſe that does Rent. 
not lie for Rent reſerved on an Eſtate of Freehold during the Conti- 
nuance thereof; nor by Aſſiſe, becauſe he had no Seiſin of it; and tho 
ex Vi Termini the Rent is payable, becauſe after the Leaſe for Years 
determined the Leſſor may diſtrain for all Arrears; yet that is only a 
Poſſibility or Contingency ; for the Leaſe for Years may outlaſt the three 
Lives, and then they, by reaſon of their Reverſionary Intereſt, having 
the preſent Rent of the Leſſee for Years, if they all die before the Deter- 
mination of the Leaſe for Years, the Biſhop and his Succeſſors will loſe 
all that Rent, and ſo have nothing to maintain Hoſpitality, or ſuſtain 


the 
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„ the Dignity of their Sees, which this Statute of 1 Eliz. intended chiefly 
* to provide for; and tho' the firſt Leaſe were for three Lives, and the 
þ | ſecond only for twenty-one Years, yet that will not bind the Succeſſor ; 
becauſe tho' an Action of Debt might be maintained againſt the Leſſee 

| for Years for the Rent reſerved on his Leaſe during the Leaſe for Lives, 

1 yet ſuch Leaſe for Lives and Years at the ſame Time is againſt the 
Words of the Exception of 1 Eliz. which are in the Disjunctive ; and 
alſo it may happen that the Leſſee for Years is worth nothing, and then 


Wi. if the three Lives ſhould outlive ſuch ſubſequent Leaſe for Years, the 
| Succeſſor of the Biſhop would loſe all that Rent, and ſo ſuffer in his 
li” Revenues, againſt the Deſign and Meaning of the Act ; which proves, 
1 that the concurrent Leaſe holds Place only where both are for Years; 


| ſo that the certain Determination of the firſt, and Commencement of the 
1 ſecond are known immediately upon the making thereof, and that the 
7 | Succeſſor will in all Events be ſure of a Remedy by way of Diſtreſs, for 
N the one Rent and the other, as they reſpectively commence; and alſo 
| 
| 


by Action of Debt or Covenant upon the Contract in the mean Time, 
WW. - if ſuch concurrent Leaſe ſhould be conſtrued to paſs a Reverſionary 
if Intereſt, and intitle him to the Rent reſerved upon the firſt Leaſe by an 
i | unwary or wilful Attornment of the firſt Leſſee. And this concurrent 
[ Leaſe for Years has not eſcaped the Cenſure of ſome learned Men, tho' 
being adjudged at firſt in the Exchequer Chamber, by a Majority of ten 
Judges, it has been ever ſince allowed for Law; but my Lord Chief 
K 378, Juſtice Vaughan ſays, that this concurrent Leaſe is neither within the 
Degg 111. Letter or Meaning of the Statute 1 Eliz. the Words of which are, other 
than for twenty-one Tears, or three Lives, and in that Caſe there is another 
1 | | Leaſe in Eſe than for twenty-one Years, or three Lives; for there are 
1 two Leaſes in Eſſe, and ſo more than the Statute. warrants; and that 
I. the Statute intended, when the firſt Leaſe expired, the Biſhop who ſhould 
| | then be ſhould have the Advantage to make a new Leaſe, which by 
a 8 allowing ſuch concurrent Leaſe may be prevented perpetually, except 
1 by way of Remainder; and as for the Intent of the Statute, he ſaid, 
\h = tho' the Party is eſtopped in pleading, yet the Jury are not, but may 
It find the Truth of the Caſe; and if the Party dies to whom ſuch concur- 
t | rent Leaſe is made, neither his Executors nor Adminiſtrators are eſtop- 
| ped ; for otherwiſe they would pay a Rent for nothing, which would be 
in their own Wrong, and againſt the Right of the Teſtator. 
Con. In umb. . It appears by the Caſes before- mentioned, how and in what Manner 
343. Biſhops may make concurrent Leaſes, not being reſtrained therefrom by 
| the 1 Eliz. In the ſame Manner likewiſe might Deans and Chapters, 
Maſter and Fellows of any College, and other Perſons mentioned in the 
13 Eliz. cap. 10. not being reſtrained therefrom by that Statute; but 
that being found a great Miſchief, was remedied and qualified by 18 
Elix. cap. 11. which makes all Leaſes by any of the ſaid Eccleſiaſtical, 
Spiritual, or Collegiate Perſons, or others, of any of their Eccleſtaſtical, 
Spiritual, or Collegiate Lands, Tenements, or Hereditaments, whereof 
any former Leaſe for Years is in Being, not to be expired, ſurrendered, 
or ended within three Years after the making of any ſuch new Leaſe, to 
5 be void, and of none Effect; fo that within theſe Bounds they may like- 
. wiſe make concurrent Leaſes for Vears. | | | 
w : Broun!.134, The Dean and Chapter of Norwich, 8 Eliz. made a Leaſe to A. for 
'8 * "” ninety- nine Vears, to begin after the End of a former Leaſe then in 
* 25 Litas z Being, and which happened 35 Elz. afterwards in 42 Eliz. the Dean 
and Chapter made a Leaſe to the Plaintiff for three Lives, rendering the 
antient Rent Quarterly, and covenanted to acquit and ſave harmleſs the 
Plaintiff and the Lands demiſed to him, during the Leaſe, by reaſon of 
any Leaſe made by them, or any of their Predeceſſors; and Livery was 
made upon it ; but it did not appear whether it was the ſame Dean 
that made the Leaſe to A. nor that A. had then entered; and now the 
I Plainu 
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intiff being evicted by the Aſſignee of A. brought his Action of Cove- 
= ſt 10 D ani Chapter, and had Judgment by reaſon of 
the expreſs Covenant; and alſo, becauſe it did not appear that the 
Dean, who. was Party to the Plaintiff's Leaſe, was dead; for it was a- 
greed, that the Leaſe to the Plaintiff would be void againſt the ſucceed- 
ing Dean by the 18 Eliz. becauſe there were then above three Years of 
the firſt to come; but Coke held, that tho* there were four of five, or 


more, Years of a former Leaſe to come, yet if that former Leaſe were 


ſurrendered within three Years after the making of a ſecond Leaſe for 
Years, ſuch Surrender would make good the ſecond Leaſe; but if the 
firſt Leaſe were for Years, and the ſecond for Lives, then tho' there 
were but two Years to come of the firſt Leaſe, yet the ſecond would be 
void, which perhaps may be for the Reaſons mentioned in the concurrent 
Leaſes by Biſhops ; but if ſo, then what my Lord Coke ſays in the ſame 
Caſe muſt be a Miſtake, chat if the Flaintiff (whoſe Leaſe was for three 
Lives) had procured A. within three Years to have ſurrendered his Leaſe 
to him, that this would have made good his own Leaſe, which cannot 
be if what he ſaid before be true; 7deo &; 3 | 

But for ſuch Houſes, and ſo much Land, as by 14 Eliz. they may 
let for forty Years, they cannot make Leaſes in Reverſion or concutrent 
Leaſes, becauſe that Statute expreſly forbids Leaſes in Reverſion there- 
of; and the 18 Fiz. relates only to the 13 Eliz. as appears by the fol- 
lowing Caſe. | 

In "Treſpaſs upon Special Verdict it was found, that the Dean and 
Chapter of Paul's made a Leaſe for forty Years, of a Houſe in London, 
to begin preſently, there being then ten Years of a former Leaſe to a 
Stranger to come ; and the Court held this ſecond Leaſe meerly void by 
13 Eliz. and not warranted by 14 Eliz. which makes good Leaſes of 
Houſes in Market-Towns for forty Years, ſo they be not made in Re- 
verſion ; and this Leaſe, tho' it be made to begin preſently, yet there 
being another Leaſe in eſſe, is a Leaſe in Reverſion for ſo much as re- 
mains of the former Leaſe; and ſo it was reſolved in C. B. 14 Car. 2. in 
the Caſe of hun and Mild, of a Leaſe of the Dean and Chapter of 
Weſtminſter ; and tho? this was properly a concurrent Leaſe, yet being a 
Leaſe in Reverſion, it is forbidden within the expreſs Words of the 
14 Eliz. and fo void againſt the Succeſſor. 

A Vicar having made a Leaſe for Years of a Houſe in a Market-Town, 
and of Lands thereunto appertaining, Anuo 1672, when there were but 
two Years of that Leaſe to come, let it to another for Twenty-one 
Years from Michaelmas then next, reſetving the antient Rent during the 
Term, payable at the four moſt uſual Feaſts, or within ten Days after, 
and this Leaſe was confirmed by the Archbiſhop, (Patron of the Vica- 
ridge) and the Dean and Chapter of Canterbury; and if the ſucceeding 
Vicar was bound by this Leaſe, was the Queſtion ; and adjudged by all 
the Court, that he was not. 1. It was adjudged that the Death of the 
Vicar, by eighty Days, did not make ſuch Non-reſidence as would avoid 
the Leaſe within the Statute of Non-reſidence. 2. That tho' the Rent 


were reſerved at the uſual Feaſts, or within ten Days after; and there- 
fore, as it was urged, the Lerm ending at Michaelmas would be ex- 
pired before the laſt Day of Payment, tho? for the other Days it was 


agreed to be for the Succeſſor's Advantage; becauſe the Predeceſſor might 
die within the ten Days, and then the Succeſſor would have that whote 
Quarter's Rent; yet the Court reſolved that the Reſervation was good 
in the Whole, and that being reſerved during the Term, there ſhould be 
no ten Days given to the Leffee for the laſt Payment, according to 
Barwick and Fiſter's Caſe, Cro. fac. 22), 233. 3. It was adjudged that 
this was a Leaſe in Reverfion, and ſo not warranted by 14 Eliz. which, 
as to Houſes in Market-Towns, repeals the 13 Eliz. but excepts Leaſes 


in Reverſion ; and this Leafe being to commence at Michaelmas, next 
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was properly a Leaſe in Reverſion, and differs from a Grant of a Rever. 
fion; and alſo they all but Hale held, that if this Leaſe, in this Cafe, 
had been made to commence prefently, yet it would have been vod, 
there being another Leaſe in Being, ſo that for ſo many Years as were 
to come of the former Leaſe, it would be a Leaſe in Reverſion ; and 
they. held, that the 18 Eliz. which permits concurrent Leaſes, ſo that 
there be not above three Years of the former Leaſe, Ec., extends only 
to 13 Elix. and recites that, but not the 14 E/;z. nor makes any Al. 
teration thereof; bur Hale doubted of this, and inclined rather contrary, 
that if the Leaſe: had been made to commence preſently it had been 
good, becauſe. there was not then three Years of the former Leaſe to 
come, and he thought the 18 E/iz. was as a Qualification as well of 
Leaſes upon the 14 E//z. as upon 13 Eliz. 1. Becauſe the 14 Els. is as 
an Appendix to 13 Eliz. and only enlarges it as to Houſes in Cities and 
Market-Towns ; and therefore the 18 Flix. reciting the 13 Eliz. does by 
Conſequence recite alſo the 14 Flix. 2. Becauſe there is ſuch a Con- 
nexion between all the Statures concerning Ecclefiaſtical Perſons, that 
they have been generally taken in the Conſtruction of one another; 
and that tho' 32 H. 8. is not recited either in the 1 or 13 Elis. vet a 
Leaſe is not warranted by thoſe Statutes, unleſs it hath the Qualifica- 
tions required by 32 H. 8. 3. From the great Rummage it would make 
in Leaſes, if they ſhould be void, when there was ever ſo little of a 
former Leaſe unexpired. 

The Preſident and Scholars of Magdalen College in Oxford made a 
' Leaſe of a Houſe, c. for twenty Years, and ten Years before the Ex- 
piration thereof made a Leaſe to another for twenty Years, to begin 
after the Expiration of the firſt Leaſe; tho' this be in ſtrict Propriety a 
Leaſe in Reverſion, yet it was ſaid to be good and to ſtand well with 
14 Eliz. becauſe theſe Contracts or Leaſes do not intermix, but the one 
ſtands well with the other, 'and both together do not exceed the forty 
Years compriſed in the Statute, which do not hinder Leaſes to be made 
from a Day to come; but this Opinion is (a) denied to be Law, and 
ſeems alſo to be expreſly againſt the foregoing Caſes, where ſuch Leaſe 
to begin at a Day to come, there being then another Leaſe in eſſe, is 
condemned, tho' both did not exceed the Term of forty Years in the 
Whole. | 


9 


Rule 4. That ſuch Leaſes are not to exceed thꝛee Lives 
02 Twenty-one Years. 


A fourth Rule to be obſerved for making theſe Leaſes good in Lav 
is, that they do not exceed three Lives, or Twenty-one Years, fron 
the making thereof; therefore if a Biſhop makes a Leaſe for four Lives, 
and one of them dies in the Life of the Biſhop, ſs that at his Death 
there are but three Lives in Being, yet the Leaſe is void againſt the Suc- 
cefſor, becauſe being void by 1 Elix. at the Time when it was made, no 
ſubſequent Accident can make it goad. | 

So if a Leaſe be made for three Lives in this Manner, viz. to one 
for Life, Remainder to a ſecond for Life, Remainder to a third fot 
Life, this Leaſe is void againſt the Succeſſor, becauſe otherwiſe the tuo 
firſt would be diſpuniſhable of Waſte during their Lives, by reaion ot 
the intermediate Remainder, and ſo Dilapidations, and other Mil- 
chiefs, which the Statutes intended to provide againſt, would be let in. 

So if an Archdeacon makes a Leaſe for three Lives according to the 
Statutes, and the Leſſees make a Leaſe for roo Years, which is cob. 
firmed by the Archdeacon, Biſhop, Dean and Chapter, yet ſuch Leal 


5 £9. 15.4. ſhall not bind the Succeſſor; or if a Biſhop makes a Leaſe for thtet 
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Lives, reſerving the antient Rent, and they make a Leaſe for 100 Years, 
if three Men ſo long live, which is confirmed by the Biſhop and Chapter ; 
yet may the Succeflor avoid this Leaſe, and yet theſe are out of the 
Words of the Statutes; but if they are not to be conſtrued to be within 
the Meaning thereof, the Statutes would ſignify nothing, and all Eccle- 
ſiaſtical Perſons, by ſuch Evaſions, might get out of the Acts, and make 
what Alienations they pleaſed, | . 27 
If a Leaſe be made to A. for the Lives of B. C. and D. this is a good Cro Fac. 76. 
Leaſe, for a Leaſe to one for the Lives of three others, and a Leate to Buch ver. 
three for their Lives is all one within the Intent of theſe Statutes; for Hains. 
three Lives are the Meaſure of the Eſtate, which is all the Starures re- 
quire; but a Leaſe for Ninety-nine Years, determinable on three Lives, 
ſeems not good within the Statute of the 1 & 13 Eliz. which make void 
all Eſtates, Gifts, Grants, c. (other than for three Lives or 'I'wenty- 
one Years): {@ that a Leaſe tor'Ninety-nine Years, determinable on three 
Lives, being neither of thoſe, falls within the Diſability and Voida:ce of 
the firſt Part of thoſe Acts. | | | 
But a Leaſe by Husband ſeiſed of Lands in Right of his Wife, or Cr Car. 22. 
jointly with his Wife, of an Eſtate of Inheritance for ſixty Years, if they 5 
ſhould ſo long live, was held ſufficient to bind the Wife ſurviving within 
the 32 II. 8. and no Queſtion wade of it; the only Diſpute there being, 
whether the Wife ought not to have joined in the Indenture of Leaſe; 
and that ſuch Leaſes tor Ninery-nine Years, determinable on three Lives, 
are good within that Statute, appears from the Reaſoning in (a) ///bitlock's (a) 8 Co. 70. 
Caſe; where it is adjudged, that if a Man has Power to make Leaſes & vii 3 
abſolutely or generally (as the ſeveral Perſons compriſed in the Statute Kev. 595 
of 32 II. 8. have) and a Proviſo or Reſtraint comes after, (as in that 
Act it docs) that ſuch Leaſes ſhall not exceed the Number of Twenty- 
one Years, or three Lives, at the moſt; there a Leaſe for Ninety-nine 
Years, determinable on two or three Lives, is good within the firſt 
Part of the Act, and not made void by the laſt Part thereof, becauſe it 
does not exceed the three Lives thereby allowed, tho' it be not directly 
for three Lives; but now a Leaſe for Ninety-nine Years, determinable 
on three Lives, upon the Statutes of 1 & 13 {1iz. is juſt the reverſe of 
this; for the firſt Part of theſe Acts makes void all Eftates, Gifts, Grants, 
Sc. by the Perſons therein mentioned, and the laſt Part ſaves only 
Leaſes for Twenty-one Years, or three Lives, Ec. ſo that this Leaſe being 
void by the firſt Part of theſe Acts, and not within the Saving of the laſt 
Part, being neither for Twenty-one Years, or three Lives, ſhall not bind 
the Succeſſor within theſe Acts; ſed Au re de hoc. | | 
But tho* theſe Statutes provide that theſe Leaſes ſhall not exceed 1 Leon. 306. 
Twenty-one Years, or three Lives, yet ſuch Leaſes for fewer Years, or 5 C. e 6- 
Lives, are good; for the Intent of the Statute was only to abridge the had dds 
Power of making long and unreaſonable Leaſes, by reducing- them to 
ſuch a determinate Number of Years or Lives, which they ſhould not 
exceed, but might be made as much under as the Partics pleaſed, 


Rule 5. Of what Things Leaſes map be made to bind 
the Duccelloz, | 


A fifth Rule to be obſerved in making & Leaſes upon theſe Statutes Co. Lit 44-5. 
to bind the Succeſſor is, that they muſt be made of Lands or Tenements 47: ©: 142 4: 


Corporeal and Manurable, whereto Reſort may be had for the Rent re- !** ©: 


3 ; Co. 51. 
ſerved thereout by way of Diſtreſs; for otherwiſe the Succeſſor may be 3 33. 


without any Remedy for the Rent, and ſo Dilapidations, Poverty, and Bro. Tir. 


all rhe other Miſchiefs, the Statutes intended to provide againſt, be let E 17.21: 


Tit. Grant 


in; therefore Leaſes of Fairs, Markets, Liberties, Pranchiſes, Advow- 44, 59. 


ſons, 
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ſons, Commons, Piſcaries, Offices, Hundreds, Tithes, or any other in- 
corporeal Inheritance, tho with Confirmation of the Dean and Chapter, 
or other Perſons required by Law to confirm the ſame, will not bind the 
Succeſſor. | 
But for the better Underſtanding of this Rule, it will be neceſlary to 
take Notice of ſome Diſtinctions which plainly ariſe out of the Books. 
1. All the Books agree that a Leaſe for three Lives of Tithes, or 


Fewel's Caſe. other incorporeal Inheritances before-mentioned, will not bind the Suc. 


173. 
Moor 778. 
Palm. 175. 


Cro- Fac-iil, ceſſor, tho' the antient Rent be reſerved, and the Leaſe or Grant con- 


firmed ; the Reaſon whereof is, that if ſuch Leaſe or Grant ſhould be 
good againſt the Succeſſor, he would then be without the Tithes, G.. 
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2 Sand. zoz. and have no Remedy for the Rent thereon reſerved ; for diſtrain he 
ard. 326. could not; becauſe there would be no Place wherein to take any Di- 
ſtreſs, the Things leaſed or granted being perfectly incorporeal and invi- 
ſible; an Aſſiſe he could not have, becauſe either he had not Seiſin, or 
if he had, yet there would be nothing to put in View of the Recogni. 
tors; and an Action of Debt he could not maintain during the Leaſe, 
becauſe, being for three Lives, that is an Eſtate of Freehold, which will 
endure no Action of Debt ſo long as it continues; and ſo the Succeſſor 
would in ſuch Caſe have no Manner of Remedy for the Rent reſerved, 


which would be againſt the expreſs Proviſion and Intent of the ſeveral 


Acts. | 
3c. z. 2. It is held likewiſe in ſome Books, that a Leaſe for Twenty- one 
co. Lit. 44 b. Years of ſuch incorporeal Inheritances, tho' they have been uſually de- 
tier miſed, and the ancient Rent be thereout reſerved, that yet this is void- 
able by the Succeſſor within theſe Statutes.; becauſe tho” the Rent re- 
ſerved be good by way of Contract between the Leſſor and Leſſee, and 
that Debt may be maintained for Recovery thereof; yer, they ſay, it is 
not ſuch a Rent as is incident to the Reverſion, nor ſhall paſs with it to 
the Succeſſor ; and therefore the Succeſſor having no Remedy for the 
Rent, ſhall not be bound by the Leaſe. 
Gro. Fac.112 But this Point ſeems to have been ſhaken by contrary Reſolutions 
r Jewel's Caſe, for ſome Books expreſly hold ſuch Leaſe for Years 
Palm. 105. to be good againſt the Succeſſor, becauſe, they ſay, he has Remedy for 
Hard. 326. the Rent by Action of Debt, and fay it has been ſo adjudged, and take 


_— — the Diverſity between ſuch Leaſe for Years and a Leaſe for Life; alſo 
e. . 


ig Rand we they fay, that the Rent iſſues out of the Tithes in Point of Render, tho 


| Keb. 63, not in Point of Remedy, becauſe no Diſtreſs can be taken for it; but 
2 Krb. 727. that is ſupplied by the Action of Debt which lies for ſuch Rent, and 
ſhall devolve on the Succeſſor; and that ſuch Rent does not lie only in 
Privity of Contract, as a Sum in Groſs, but is incident to the Rever- 
fion, otherwiſe the Succeſſor could not have it, being only privy to the 


"Eſtate, not to the Perſonal Contracts of his Predeceſſor; and to this 


Opinion the Court inclined, but thought it a Point of great Conſequence, 
and therefore to avoid it, gave Fudgment on another Point which was 
clear. | 
(ro. Fac. 453. 3. All the Books agree that a Leaſe for three Lives, or Twenty-one 
Moor 201. Years, of a Manor, with the Advowſon Appendant, or of Lands or 
* . Houſes, and of Tithes uſually let therewith, reſerving the antient Rent, 
3 c. is good, and ſhall bind the Succeſſor within theſe Statutes; for tho 


Vaugh. 203, the Rent does not ifſue out of the Advowſon, Tithes, Sc. in Point of 


204. Remedy, yet the Rent is greater in Reſpect thereof, and the Succeſſor 
12 505 has his Remedy for the whole Rent upon the Lands or other Corporeal 
een. 353. Inheritances let therewith; ( ſed Quære, if the Tithes ſhould be worth 

2 or 3ool. per Ann. and the Lands not above 4 or 5 J. Ec.) and 

Vaughan proves this from the expreſs Words of 13 Fliz. which are, 

That all Leaſes, by any Spiritual or Eccleſiaſtical Perſons, having an) 

Lands, Tenements, Tithes or Hereditaments, (other than for 'Twent)- 

one Years, or three Lives, Cc.) ſhall be void; ſo that the 8 

I plain 


3 3 


Lands, after 1 Elix. lets it to the Plaintiff for three Lives, rendering the 


— . 


Leaſes and Terms foꝛ Years. 353 


plainly ſhews, that ſome Way or other Tithes may be leaſed for twenty- 
one Years, or three Lives; and if they cannot be leaſed ſingly, it muſt be 
with Lands uſually letten therewith _ 

Therefore where the Dean and Chapter of Norwich leaſed a Parſonage 1 Lev. 333. 
and Common of Paſture, rendering Rent, and 1 E. 6. ſurrendered their 2 -—:_ 
Poſſeſſions to the King, and afterwards the King granted the Parſonage, e 
without ſpeaking of the Common of Paſture; and it was held, that the 
Patentee of the Parſonage ſhould have all the Rent, and no Apportion- 
ment ſhould be in Reſpect of the Common; becauſe all the Rent iſſued 
out of the Par ſonage, and nothing out of the Common. | 

A Biſhop, having an Advowſon appendant to a Manor in Right of his Cre. Eliz. 690. 
Biſhoprick, grants the Advowſon for twenty-one Years, ani this was Ae Ne 
confirmed by the Dean and Chapter, yet held within the Reſtraint of 4 ans Kh 
1 Eliz. and void againſt the Succeſſor ; becauſe, as was ſaid, it was not Hard, 
ſuch an Hereditament whereout a Rent could be reſerved ; but a better 
Reaſon ſeems to be, becauſe no Rent was at all reſerved, and then, to 
be ſure, neither the Predeceſſor nor Succeſſor could have any Benefit 
thereof by way of Contract, or otherwiſe; nor did it appear to have been 
uſually letten. 


” Fl” 3 1 
I he B. ſnop of Oxford, having primam Veſturam five Tonſuram of certain Biſhop of Ox- 


antient Rent, and dies, and his Succeſſor, the now Defendant, enters 8 
upon him, and takes the Hay; and it was urged, that this was not like 142. 4. 186 6. 
the Leaſe of a Fair, becauſe this concerned Land, and was to be taken 
upon the Land, and ſo the Succeſſor was not without Remedy, becauſe 
he might diſtrain the Graſs when it was cut; but per Curiam it was held, 
that if the Biſhop had had Vefturam, or primam Veſturam, or Tonſuram, 
from ſuch a Day to ſuch a Day, this had been ſuch an Hereditament as 
might have been leaſed ; for there the Biſhop, or his Leſſee, might have 
mowed, and after fed it, during that Time, and then the Succeſſor 
might have diſtrained the Cattle; but here the Biſhop had only primæin 
Veſturam, viz. only the cutting of the Graſs once within ſuch a Time, 
and then his Intereſt is at an End, and he cannot after feed it; ſo that it 
is no Hereditament within the Statute, whereof any Leaſe can be made 
to bind the Succeſſor. | 

If a Biſhop, Dean and Chapter, or any other Perſons reſtrained by 5 Co. 15. a. 
theſe Statutes, grant the next Avoidance of any Church which they 10 Co. 60. 6. 
have in Right of their Biſhoprick, Deanry, Sc. tho' with Confirmation Eli, 207» 
of all Perſons intereſted therein, yet the Succeſſor ſhall avoid it; for 1/4 241. 
this is ſuch an Hereditament as the Statutes intended to reſtrain them 1 Mod. 284. 
from binding their Succeſſors by, and no Rent can be reſerved out of it; 2 Med. 56. 
for ſuch Grant of the next Avoidance can bring no manner of Benefit to 
the Succeſſor. | TT | 

It has been ſeveral Times held, that Biſhops, or other Eccleſiaſtical 4 Co. 24. 
Perſons, are not reſtrained either by the 1 or 13 Eliz. from making 22 2. 
Grants of Copyhold Lands in Fee, in Tail, or for Lives, or for any png 32 
Number of Years, according to the Cuſtom of the Manor, and that no \G 7 8 
Canfirmation is neceſſary to make ſuch Grants good, tho' they are made Mor, pl. 276. 


by a ſole Corporation, as by a Biſhop, Prebendary, Gs. = ” 4 


4 Leon, 117. Heydon's Cale. 


"The Biſhop of Hinchefter, 5 Eliz. with Confirmation of the Dean and Dyer 370. l 
Chapter, granted an Annuity or annual Rent out of Lands, Parcel of 1% 61. 
the Poſſeſſions of his Biſhoprick, with Clauſe of Diſtreſs to it, pro Con- 12 42 
ſilio impenſo & impendendo pro Termino Vite ſue, and dies; the Grantee 1 Rot. * 
brought Debt againſt the Executors of the Biſhop for Arrears incurred 164, 171. 
in his Life-time ; and the only Queſtion was, whether upon the 1 Eliz. 0% Ca 49. 
this Grant was void againſt the Succeſſor, ſo that the Grantee could not © . 
maintain a Writ of Annuity againſt him, but only an Action of Debt 

Vol. III. 1 againſt 
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againſt the Executors of the Grantor; the Caſe does not appear to be 
uf adjudged, but it is cited in ſeveral Books, that the Annuity was deter. 
„ mined by the Death of the Grantor ; for tho' this was not Parcel of the 
| Poſſeſſions of the Biſhoprick, but only iſſuing out of them, yet if the 
if Succeſſor ſhould be charged with it, this would tend to his Prejudice and 
1 | Impoveriſhment, which the Statutes inrended to prevent. 

—_ n So where a Writ of Annuity was brought againſt the Succeſſor upon a 
8 Biſhop of Grant made by his Predeceflor, and Confirmation by the Dean and 
Chefter'sCaſe, Chapter, yet it was adjudged that it would not lie, becauſe it was not 
3 cited 30 Eliz. averred that it had been uſually granted, tho' it was averred to be rea. 
| 8 ſonable; and it appears by theſe Caſes, that if to avoid this Act a Writ 


| | : 6 of Annuity were brought againſt a Parſon or Vicar, who prayed in Aid 


1 5. C cited. of the Patron and Ordinary, and upon Default Judgment is given for 
Wo Plaintiff, this likewiſe is within the Equity of the ſaid Act, and void 
8 againſt the Succeſſor ; ſo if a Writ of Annuity were brought againſt a 
Biſhop upon Title of Preſcription, or otherwiſe, and Judgment given 
N | againſt him by Verdict or Confeſſion, yet this is reſtrained by 1 Eli. 
'F becauſe the Biſhop is charged with the Annuity in reſpect of the Biſhop- 
| | rick ; and therefore the Succeſſor would be charged with the Arrears 
| 

| 


1 incurred in the Life of the Predeceſſor, as it is held 48 E. 3. c. 26. and 
1 | ſo _ to the Diminution of the Revenues, and Impoveriſhing of the 
1 Church. | 

1 5 Co. 15 4 So if a Rent-· charge be granted by any Corporation reſtrained by theſe 
i 1 1 Rol Rep. Statutes, tho' this Rent-charge be not Parcel of their Poſſeſſions, yet it 
| N 171. is againſt the Equity of the Statutes, and void againſt the Succeſſor; for 
wu if Biſhops, and other Eccleſiaſtical Perſons, were at Liberty to grant 
18 | what Rent-charges they thought fit, and that theſe ſhould be good and Þ 
\# binding upon the Succeſſor, he might have his Poſſeſſions ſo clogged and | 
| 
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incumbered as not to be able to keep up Hoſpitality, or ſuſtain the 


| | | Dignity of his Function, and ſo the good Deſign of theſe Acts be wholly : 

8 cluded. | 

i i Vent. 223, In Covenant Plaintiff declared of a Leaſe by the Predeceſſor of the : 

HA 2 Lev. 68. Defendant, in which was a Covenant, that he and his Succeſſors would : 
1 3 Keb. 69. pay all Taxes during the Term, and aſſigns for Breach, that ſuch a Tax ) 
| vr Mis was made by Parliament for the Royal Aid, and that the Plaintiff was 


of Salifbury, forced to pay it, the Defendant refuſing to diſcharge it, unde Actio accre- 
Dit, Oc. and the only Queſtion was, whether this were ſuch a Covenant 
as ſhould bind the Succeſſor as incident to the Leaſe by 32 H. 8. for it ß; 
clear, if a Biſhop had made a Covenant or Warranty, this had not bound 
the Succeſſor at the Common Law, without the Conſent of the Dean 
and Chapter; and if it ſhould now be taken that every Covenant would 
bind the Succeſſor, the Statute of 1 Eliz. would be of no Effect: But it 
was held, this Covenant would not bind the Succeſſor; 1. Becauſe it is 
not averred that ſuch Covenants had been uſed in former Leaſes, as it 
ought to have been, to prove it an antient Covenant. 2, If this Co- 
venant had been in former Leaſes, yet it could not bind to pay this nes 
Tax by Parliament; but it muſt have been intended only of ſuch 3 
were then in Uſe, viz. Synodals, Penſions, Tenths granted by the Clerg), 
Procurations, Ec. but it was held however, that this Covenant would 
not avoid the Leaſe. 


Of Grants of Offices by Biſhops, Oc. within theſe Statutes, 9 
Tit. Offices. 


- » 
%. ” % KS. % * 
* * % + Py.” N. 
£4 Wo e * 


95 Ne 8 3 . FS * 
E RET Ws SHEET 


Leaſes and Terms fo2 Years. 


335 


Rule 6. Chat Hall be ſaid a uſual letting to Farm upon 
the teveral Statutes, and by what Perſons, 


A ſixth Rule to be obſerved in the Conſtruction of Leaſes upon theſe 
Statutes ariſes upon the Words of 32 H. 8. that rhat At ſhall not extend 
te any Leaſe of auy Manors, Lands, Tenements, or Hereditament s which have 
nt moſt commonly been letten to Farm, or occupied by the Farmers. for the 
Space of twenty Tears wext beſore ſuch Leaſe thereof made, The firſt Con- 


ſtruction that prevailed was, that this letting to Farm within the twenty c. Lit. 44. b. 
Years ought to be by ſome Perſon who had an Eſtate of Inheritance Dyer 271. 
therein; and therefore if the Heir in Tail were in Ward of the King for Degg 106. 


twenty Years, and during that Term the King, or his Grantee, made 
Leaſes of Lands of the Ward which had not been uſually letten or occu- 
pied in Farm for twenty Years before, this letting them ro Farm by the 
King, or his Grantee, during the twenty Years Wardſhip, is not ſuch a 
letting to Farm within the Intent of the Stature, as will enable the Heir 
in Tail, when he comes of Age, to make a Leaſe for twenty-one Years, 
or three Lives, of thoſe Lands, to bind his Iſſue; ſo if ſuch Leaſe were 
made by "Tenant by the Curteſy, Tenant in Dower, or the like, of 
Lands which before that Time had not been moſt uſually letten to Farm 
for twenty Years, their letting to Farm of ſuch Lands for the greater 
Part of twenty Years will not impower the Iſſue in Tail, when he comes 
into Foſſeſſion, to make a binding Leaſe of ſuch Lands within the Intent 
of the Statute ; for the Intent of the Statute was only to make good 


Leaijes of ſuch Parts of the Land as had been before uſually letten by 


thoſe who were Owners of the Inheritance, and beſt knew what was moſt 
proper to be let out, and what not, and therefore did not intend to eſta- 
bliſh L eaſes made of any other Poſſeſſions than thoſe, which the Owners 
of an Eſtate of Inheritance therein had, for the greater Part of twenty 
Years, thought fit to leaſe to Farm; for if the Leaſes of Tenant in 
Dower, 'Tenant by the Curteſy, Guardian by Knight's Service, or ſuch 
like, who, having only a particular Eſtate therein, would be for making 
Money of it all, and letting out the whole for Rent; if Leaſes made by 
ſuch for eleven or twelve Years, or more, according to the 'Time they 
lived or had Intereſt therein, ſhould be a letting to Farm within this Sta- 
tutc ; then might the Iſſue in Tail, when he came into Poſſeſſion, make a 
Leafe for twenty-one Years, or three Lives, of the Capital Meſſuage or 
Manſion-Houſe, or, perhaps, of the whole Eſtate, becauſe thoſe parti- 
cular Tenants had ſo done for eleven or twelve Years, or more ; and then 


if ſuch Tenant in Tail ſhould die the next Day, his Iſſue would not 
have a Houſe to put his Head in; which never was the Intent of the 


Statute. | 

.So where the Temporalties of a Biſhoprick come into the Hands of the 
King, and he keeps them twenty Years, or more, and during that Time 
lets to Farm for eleven Years, or more, Lands which had not been before 
accuſtomably letten, and then appoints a Succeſſor, and reſtores him the 
Temporalties, he cannot by any Leaſe bind his Succeſſor, for thoſe 
Lands, which had no other Warrant for his leaſing thereof, than only 
that the King, whilſt the Temporalties were in his Hands, had let them 
to Farm for eleven Years, or more; and he might have let the Biſhop's 
Palace, or the Demeſnes about it; and then if the Succeſſor might likewiſe 
make a binding Leaſe thereof for twenty-one Years, or three Lives, and 
ſhould die, or be removed ſoon, the Miſchief intended to be remedied by 
the Statute, in giving the Farmers a ſecure and laſting Poſſeſſion during 
their Leaſes, would introduce a much greater upon the Succeſſor, by ſhut- 
ting him out of all the Houſes and Lands belonging to the Biſhoprick for 
twenty- 
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twenty-one Years, or three Lives; and ſo, inſtead of maintaining Hoſpi. 
tality, as the Books ſpeak, would occaſion nothing but Quarrels and 
Contentions; ſo for the ſame Reaſon, a letting to Farm by a Diſſeiſot, 
or any other who has not a rightful Eſtate of Inheritance, tho' it be fr 
the greater Part of twenty Years, is not a letting to Farm by ſuch à 
Perſon as will enable the Tenant in Tail, Biſhop, or other Perſon in. 
tended to be provided for by this Statute, to make any binding Leaſe 
of Lands which were not accuſtomably letten to Farm for the greater 
Part of twenty Years, by thoſe who had a rightful Eſtate of Inheritance 
therein. | 

But as the Miſchief would be great, on the one Hand, to conſtrue 
the Statute in ſuch a Manner, as would impower the Perſons before. 
mentioned to determine of what Parts and Poſſeſſions Leaſes might be 
made good and binding againſt the Succeſſors, Iſſues in Tail, and other 
Perſons intended to be bound by the Act; ſo, on the other Hand, a 
Conſtruction not leſs hurtful to them ſeems to have obtained upon the 
ſame Words of the Statute ; which provides, That it ſhall not extend 9 
any Leaſe of any Manors, Lands, Tenements, or Hereditaments which have 
not moſt commonly been letten to Farm, or occupied by the Farmers for the 
Space of twenty Tears next before ſuch Leaſe thereof made ; upon which 
. Words it is held, that the Lands to be leaſed within that Statute muſt 
74 get hy be ſuch, and ſuch only, as have been letten to Farm, or occupied for 
Mallet. eleven Years, or more, at one or ſeveral Times within the twenty Years 


Sir Fohn next before the Leaſe for twenty-one Years, or three Lives, to be made; 
Mervyn's 


nn 


Los ſo that if Lands have been formerly let to Farm never ſo long, or often, 


yet if the Tenant in Tail, or Biſhop, ſhould keep them in his own Hand: 
fifteen or twenty Years, theſe Lands cannot be leaſed for twenty-one 
Years, or three Lives, to bind the Iſſue or Succeſſor, till they have 
undergone a Probation of twenty Years longer, and within that Time 
have been letten to Farm, or occupied by Farmers for eleven Years, or 
more ; ſo if the Temporalties come to the Hands of the King, and he 
ſhould keep the Lands uſually letten in his own Hands forty or fifty 
Years, more or leſs, and then reſtore the Temporalties to the Succeſſor, 
he muſt then begin to let them to Farm, till they have run out in Parmers 
Hands eleven Years at leaſt, otherwiſe he can make no Leaſe for twenty- 
one Years, or three Lives, within this Statute. So if a Diſſeiſor after a 
Leaſe for twenty-one Years, or three Lives, expired, enter upon the 
Biſhop, or Tenant in Tail, and hold the Lands twenty Years, or more, 
and then the Biſhop, or Tenant in Tail, or their Iſſue or Succeſſor, enter, 
tho' theſe Lands were demiſable, and actually demiſed, within the Sta- 
tute, bur juſt before the Diſſeiſor entered, yet now they cannot be again 
leaſed for twenty-one Years, or three Lives, till they have been in Far- 
mers Hands for eleven Years at leaſt; and ſo it is in the Power of the 
King, the Diſſeiſor, nay of the Biſhop, or Tenant in Tail himſelf, to 
evade and elude the Intent of the Act, by keeping the Lands ten or 
twelve Years in their Hands; and tho? they die, or are removed pre- 
ſently, yet the Succeſſor or Iſſue can have no Benefit of the Statute til 
aſter eleven Vears at leaſt. | | 


(2) Where Theſe Reaſonings and Inſtances were preſſed and urged in (4) a Caſe 
the Caſe 


DD Sk Twiſden and Chief Juſtice Keeling, againſt Windham and Moreto!, 
Archbiſhop and they thought them ſo conſiderable, that it put them upon finding 


of York in out a more eaſy and natural Conſtruction. 
1604. made | 


a Lcaſe for three Lives, rendering the antient Rent, in 1630. this Leaſe was ſurrendered, and 'Þ* 
Lands remained unlet till 1662. when the Archbiſhop made a Leaſe thereof to the Plaintiff 's Leſſor, 
rendering the ſame Rent as was reſerved 1n 1604. and died, and the then Archbiſhop entered, 00 
let to the Defendant; and whether theſe Lands, not having been let ſince 1630. could be leaſed ag, 
was the Queſtion ; and Twiſden and Keeling, for the Reaſons herein mentioned, held they wig!" 
1 Lev. 212. 1 Sid. 316, 416. Raym. 165. 2 Keb. 213. Pemble verſus Stern, 
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For they held, that the Clauſe conſiſted of two Parts in the Dit- 
junctive, and if either of them were obſerved, it was ſufficient to war- 
rant the Leaſing for three Lives, or twenty-one Years, within the Intent 
of the Statute ; the Words are, that that A& ſhall not extend to any Leaſe 
of any Manors, Lands, &c. which have not moſt commonly veen _ fo 
Firm; this is the firſt Part of the Disjunctive, and is general; the ot er 
Part is, or occupied by the Farmers thereof by the Space of twenty Tears, &c. 
and they thought this the moſt natural and genuine Meaning of the 
Words, that the Lands to be leaſed muſt either be ſuch as have been 
moſt commonly letten, that is, ſuch as are not repured Part of the De- 
meſnes of the Biſhoprick, or ſuch as have been occupied by the Farmers 
thereof by the Space of twenty Years, &c. that is, if the Biſhop has let 
out Part of his Demeſnes to Farm, and the Occupation of the Farmer 
has been approved for twenty Years together, as not any ways inconve- 
nient to the Biſhop, the Statute will preſume that they are Lands fit to 
be let; and for the Authorities againſt this Opinion, Twiſden ſaid, in 
Aallet's Caſe, that Point came in unnecceflarily ; and Keeling, that it 
came in on a fooliſh Argument, and therefore was of no great Weight ; 

and ſo in Sir 70% Mervin's Caſe, the Point never came in Queſtion, but 
only dictum fuit pro Lege; and for my Lord Coke, (tho' he were a grave 
and learned Man,) yet he was not infallible, nor did he deſire to be 
accounted ſo, and this Opinion of his was not Judicial, that if it had 
come to an Argument he might poſſibly have thought otherwiſe ; for 

Keeling ſaid himſelf was of that Opinion, till he came to conſider the 

Caſe, and weigh the Inconveniencies of that Conſtruction ; and it was ſaid, 

that Queen Elizabeth kept the Temporalties of the Biſhop of EH above 
twenty Years in her Hands, and yet no Queſtion of his Leaſes after; 
and they ſaid likewiſe, that the Lord Coke's Inference was falſe, and nor 
warranted by the Statute, vi. that if it had been leaſed for eleven Years 

it would be ſufficient ; for the firſt Part of the Statute, as to leaſing, ſeems 

to refer to a more antient Time; alſo it was held, that if the other Con- 

{ſtruction prevailed, theſe Lands, or any other which continued unlet for 

eleven Years, could never after be let again for twenty-one Years, or 
three Lives, becaute they were not moſt accuſtomably letten, E9c. by the 
Space of twenty Years, which makes it the more reaſonable to reject 
ſuch Conſtruction ; /ed re if by letting them again to Farm for eleven 
Years, or more, the Power given by the Statute to leaſe for twenty-one 

. Years, or three Lives, be not ſet up again; but Hure whether ſince 

| as it appears before, the letting to Farm by the King, or a Diſſeiſor, Cc. 

is not ſufficient within this Statute, whether ükewite their keeping it in 

their Hands for eleven Vears, or more, be of any Prejudice to the Biſhop, 

or his Succeſſors, or to the "Tenant in Tail, or his Iſſue; for if the Sta- 

tute only intended letting to Farm by the Biſhop, or Tenant in Tail 

himſelf, then all the Objections before- mentioned ſeem to loſe their 

Force, unleſs where the Biſhop, or Tenant in Tail, keep the Lands unde- 

miſed in their own Hands for eleven Years, or more. 

A Leaſe made by the Predeceſſor of the Plaintiff for three Lives, ren- Cr. Elz 874. 
dering Rent, and confirmed by the Dean and Chapter, and the Defen- Biſhop of 
dant claiming under it avers, that it was the uſual and antient Rent, 1 
and the Land uſually demiſed; the Plaintiff replies, that it was uſually FM 
before that T.caſe retained in the Hands of his Predeceſſors for Hoſpi- 
tility, and traverics abſque hoc, quod fuit magis uſualiter dimiſſa, Ec. and 
it was held a good Traverſe ; for ſince 32 H. 8. appoints that the an- 
tient Rent ſhall be reſerved, it is thereby implied that the Land ſhould 
have been uſually demiſed, otherwiſe the antient Rent cannot be re- 
ſerved. 

Another Thing required by the Statute is, that theſe Leaſes be made Co Lit. 44. b. 


= of Lands utually letten to Farm, Ec. upon which Words it hath been : 75 5 
vg ro FAC. 7 Os 
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adjudged, that a Demiſe by Copy of Court-Roll is ſufficient ; for ta 


is in Judgment of Law but an Eſtate at Will ; and, without Queſtior 
Lands demiſed at Will by thoſe who have the Inheritance, rendering 
Rent, are Lands accuſtomably letten to Farm within the ſaid AR, and 
fo it was ruled ) Eliz. in Sir James Mervin's Caſe, where Tenant in 
Tail let a Copyhold by Indenture, rendering the ſame Rent as before 
and held a good Leaſe within 32 H. 8. and Williams ſaid, he 


had 
known it thrice fo adjudged in his Time, in the Cafe of Tenant in 


Tail. | 

But where Tenant in Tail had Power, by a particular Act of Parlia. 
ment, to make Leaſes for Life, Lives, Years, or at Will after the 
Cuſtom of the Manor, yielding the true and antient Rent, c. and he 
made a Leaſe both of Freehold and Copyhold by a Deed at Common 
Law, reſerving ſuch a Rent, this was held not to be warranted by the 
Statute as to the Copyholds, becaufe the Statute ſpeaks of Leaſes at 
Will by the Cuſtom of the Manor ; which imports, that the Statute 
did not intend that Copyholds ſhould be demiſed otherwiſe than they 
were before the Statute, and that was by Copy of Court-Roll, not by 
a Leaſe for Years, and the Rent to be reſerved thereon was cuſtomary 
Rent, not Rent upon a Leaſe for Years at Common Law. 


Rule 7. That Rent is to be reſerved : And herein, 
1, That there mult be a Rent reſerved, 


As to this the Statute is expreſs, that a Rent muſt be reſerved ; and 
therefore where the College of All Souls in Oxford made a Leaſe without 
Reſervation of any Rent, tho?” it was but to try a Title, yet it was held 
void, the Statute being expreſs and poſitive; and therefore no Con- 
ſtruction or Pretence can be urged to avoid the Statute ; but in that 
Caſe it did not appear that no Rent was reſerved, but only rhe Plaintiff 
had not ſhewn that there was any reſerved, and yet there might be, in 


the Leaſe; and if not, the Defendant ought to ſhew it; and ſo the Ex- 
ception diſallowed. | | | 


That this Rent mult continue due, and be payable to 
the Lefſo2s and their Succeſſozs. 


This alſo is ſo ſtrictly required by the Statute, that it hath been held, 


that if a Biſhop, Tenant in Tail, Sc. make a Leaſe of Land, the an- 


tient Rent whereof was 10 J. and reſerve but 5 J. per Annum during his 
Life, and 101. per Annum after his Death, to the Iſſue or Succeſſor, yet 
this Leaſe ſhall not bind, becauſe the Rent originally reſerved was not 
purſuant to the Statutes ; tho* there can be no Pretence of Prejudice to 
the Iſſue or Succeſſor, more than if the Biſhop, or Tenant in Tail, &. 
ſhould releaſe the Rent, or any Part of it, during their own Lives, which 
ſurely they may do; ideo Quzre. X 


4 3. Thit 
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IEF: 


That ſuch Kent muſt be the ſame, oz moze in Quan⸗ 
tip than hath been reſerved within twenty Years nert 
befoze ſnch Leaſe made: And herein, 


1. hat tall be ſaid to be the antient Rent where Ua- 
riety of Rents have deen reſerved, 02 ſomething fo2- 
merly reſerved now omitted 02 varied. 


5 
y® 


As to this, where Variety of Rents have been reſerved, as formerly 
10. then 20). then 30. and laſtly 40 J. per Ann. or econtra formerly 


Hard. 325, 
326. Morice 


40 / then 30 J. then 20 and laſtly 10 J. per Ann. the 100. in the one WT Antrobus 


Caſe, and the 407. per Ann. in the other Caſe, are the Rents to be re- oy 


ſerved on any new Leaſe to be made; but with this Diverſity be- 
tween Leaſes made by Virtue of the ſeveral Statutes before-mentioned, 
and Leaſes by Virtue of Powers in private Conveyances and Settle- 
ments ; for upon Leaſes made by Virtue of the ſeveral Statutes before- 
mentioned, this was the Meaſure immediately after theſe Acts paſſed, 
and muſt continue ſo ſtill; becauſe the ſame Acts being to warrant 
every ſucceſſive Leaſe as well as the firſt, there can be no Varia- 
tion of the Rent in any other Leaſe to be made from the Rent, that, 
upon Conſtruction of thoſe Statutes, was in the firſt Leaſe, made by 
Virrue thereof, ſettled to be the antient and accuſtomed Rent, and con- 


ſequently the Variety of Rents in ſuch Leaſes muſt have been only be- 


fore the Statutes ; but upon Leaſes made by Virtue of Powers in private 
Conveyances and Settlements at this Day, reſerving the old and ac- 
cuſtomed yearly Rent, or the moſt antient and accuſtomable yearly 
Rent, there the Rent reſerved on any Leaſe then in Being, or upon the 
Leaſe made laſt before ſuch Settlement or Conveyance, ha to be the 


Meaſure of the Reſervation upon any Leaſe after to be made by Virtue 


thereof; for the Intent of ſuch Power, as well in ſuch Settlements as 
upon the ſeveral Acts before-mentioned, was only that they, who were 
to make Leaſes by Virtue- thereof, ſhould not put the Eſtate in any 
worſe Condition, than it was the Time of ſuch Settlement, or of thole 
Acts made, but keep it in the ſame Plight and Condition as it then re- 
ſpectively was; and the Rent reſerved laſt before the making of ſuch 
Settlement, or of thoſe Acts, may well be called old or ancient in re- 
ſpect of the new Rent to be reſerved on ſuch Leaſe, to be made after 


ſuch Settlement, or after thoſe Acts; but the Lord Cowper, in the Caſe 


ale. 


of Lord (a) Mchun and Orby, ſeemed to make a Doubt of this Con- (a) 2 Vers. 
ſtruction of the Words antient and accuftomable Rent, and thought the 331, 542- 


laſt Rent no certain Rule to go by; for ſuppoſe it were leaſed once at 
a greater, and twice at a leſſer Rent, he thoupht the antient Rent muſt 
be that reſerved on the firſt Leaſe, for the two laſt might be made by 
a Tenant in Fee, who was not bound to reſerve the antient Rent, but 
might Jer it for nothing, if he pleaſed; but upon the 32 H. 8. or the 
ſame Words in private Powers, viz. ſo much yearly Rent, or more, as 
hath been moſt accuſtomably yielded or paid within twenty Years next 
before ſuch Leaſe thereof made; if a greater Rent had been reſerved 
before the twenty Years, yet the Reſerved within the twenty Years, tho' 
it were Jeſs, muſt be the Meaſure of the Reſervation upon Leaſes vo be 
made by Virtue of that Statute, or of private Powers, worded in the 
ſame Manner; but if within the twenty Years it had been let once at a 
greater, and twice at a lefſer Rent, then the Queſtion will remain, which 
of the Reſervations will be the Meaſure of the Rent to be reſerved on 
any two new Leaſes to be made; and how far the Opinion of my Lord 
Chancellor Ceteper will outweigh the Opinions of my Lord Ch. Juſt. Hale 


and 


Preced. Chan, 


257. S. C. 


1 
4 


3 
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and Holt is conſiderable, tho' their Opinions ſeem to fix a ſtandin 
Rule to go by, whereas his leaves it at great Uncertainty, from which 
no Rule can be formed; for it may have been let twice formerly at x 
leſs Rent, and once, on the Jaſt Leaſe, at a greater; and if the firſt 
Reſervation in this Caſe, being greater, ſhall be the Rule, why ſhoulg 
not the two firſt, in this Caſe, tho” they are leſſer; for his Reaſon ſeem; 
ro turn upon the Priority and Antiquity of the Rent, ſo that the fir} 
Rent, according to his Opinion, and the laſt Rent, according to their 
two Opinions, are to be the Meaſure of the Reſervation. 
6 Co. 37- In ſome Caſes Leaſes, by Virtue of theſe Statutes, will be good, tho 
ogy c 8 there be an Omiſſion of Things formerly reſerved, or a Variation in the 
x dg Rent reſerved in Point of Time; therefore where the Dean and Chap. 
Dean and ter of I orreſter were ſeiſed of the Manor of H. in Fee, in Right of their 
Chapter of Church, of which Manor one G. was Copyholder for Life, under the 
. antient Rent of 8 5. and 8 d. payable at the four Quarter-Days of the 
IR Year, and Heriotable at the Death of the Tenant, and the Copyholds 
of that Manor were grantable by Cuſtom for three Lives; the Pean and 
Chapter 24 Eliz. by Indenture, under their common Seal, demiſe the 
{aid Lands to G. and his Aſſigns for the Lives of A. B. and C. and the 
Survivor of them, rendring 8s. and 8 4. Half-yearly, and without Re- 
ſcrvation of any Heriot; and after this Leaſe made the Dean dies, and 
his Succeſſor and the Chapter enter to avoid this Leaſe upon 13 Ex. 
(amongſt other Reaſons,) 1. Becauſe the antient Rent was not reſerved 
by Reafon of the Los of the Heriot. 2. Becauſe the Rent was not pay- 
able, as it uſed to be; for before it was payable Quarterly, and now it 
is reſerved payable Halt-yearly, which is not ſo beneficial to the Suc- 
ceſſor; but it was adjudged, that notwithſtanding theſe Objections the 
Leaſc was good, and ſhould bind the Succeſſor; for the 13 Eliz. does 
not avoid any Leaſe, if the accuſtomed Rent, or more, be reſerved; 
and here the accuſtomed Rent is reſerved, and the Omiſſion, or Loſs of 
the Heriot, is not material, becauſe that was not a Thing Annual or 
depending upon the Rent, but perfectly caſual and accidental. 2. That 
tho” the Rent was formerly reſerved Quarterly, and now Half-yearly, yet 
the Leaſe is good, and ſo would have been if it had been reſerved only 
| Yearly ; for the Words of the Act are, whereupon the accuſtomed yearly 
1 | Rent, or more, ſhall be reſerced; ſo that if the Rent be reſerved 
[ Yearly, the Words of this Act are ſatisfied, and this Word early, not 
| ; Co. 4-4. 5b. being in Mountjoy's Cale, makes the Difference; and yet this Rent had 
WM not all the beneficial Qualities the other Rent had; for whilſt it continued 
we | Copyhold, the Lord might have entered for a Forfeiture upon the De- 
nial or Non-payment of the Rent, which now, upon this Leaſe thereof, 
| ar Common Law, he cannot do. 
Co. . b. 5-b. If the Rent was antiently payable in Gold, and it is now reſerved 
payable in Silver, this Leaſe ſhall not bind the Succeſſor ; for the Va- 
| riation may be prejudicial to the Heir or Succeſſor, or by the Fall of 
=! Silver; and tho' the ſame may be ſaid were it reſerved in Gold, as it 
47 uſed to be, yet by continuing the Species of Reſervation formerly made, 
they have uſed all the Precaution the Statute required, and the accidental 
Fall after can be no ways imputed. | 


5 Co. 4. b. Bur if a Quarter of Corn was antiently reſerved, and now a Leaſe 

is made, reſerving eight Buſhels of Corn, this is good; for the Ke— 

1 | | ſervation is the. ſame both in Quality, Value and Nature, and differs 
0 . only in Words. 

ws Palm. 106. A Precentor or Chanter of St. Paul's, being ſeiſed of the Parſonage of 

.#F moe and F. in Jure Cantariæ, leaſed a Portion of Tithes for two Years, rendring 


8]. per Ann. and reſerving Paſturage for a Colt in the Land of the 
Leſſee, and the Leaſe being expired, his Succeſſor made a Leaſe 19! 
KF Twenty-one Years of the ſaid Portion of Tithes, rendring 8 J. per 4" 
but omitted the Running of the Colt; yet the Leaſe was held good, ” 
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cauſe it was a Thing reſerved out of the Lands of the firſt Leſſee only, 
which the Succeſſor could not reſerve, ſuch firſt Leſſee not being his 
Tenant of the Tithes ; otherwiſe perhaps if the Reſervation had been 


general. 


2. In what Manner ſuch Ueſervation is to be made. 


All that ſeems neceſſary here to be obſerved is, that there muſt be a 
particular Mention or Specification of the Sum intended to be reſerved, 
as well upon Leaſes to be made by Virtue of theſe Statutes, as upon 
Leaſes by Virtue of Powers in private Conveyances and Settlements; 
for otherwiſe the Heir, or Succeſſor, would be put to infinite Trouble, 
Vexation and Expence, if the Reſervation might be allowed to be made 
in the ſame or as general Terms, as the Power itſelf was; and the Ne- 
ceſſity of averring and proving what was the antient and accuſtomable 
Rent to lie upon them. 


— 


Therefore where a Biſhop was ſeiſed, in Right of his Biſhoprick, of (,, Ca, 93 
three Manors which had been uſually let together at the Rent of 32 J. Owen ver. 
per Ann. and made a. Leaſe of the ſaid three Manors, except ſuch and Thomas. 


uch Parts thereof, rendring the antient uſial accuſtomed yearly Rent, 
and the Rents and Services at the Days and Times uſually accuſtomed, 
without ſpecifying any Rent or Sum in particular ; it was adjudged that 
this Leaſe ſhould not bind the Succeſſor, becauſe the uſual and ac- 
cuſtomed Rent was 32/. per Ann. where all the ſaid three Manors had 
been let without any Exception ; whereas now Part being excepted, that 
which was the uſual and accuſtomed Rent for the Whole, cannot be 
{aid the uſual and accuſtomed Rent for Part; or when Part is excepted, 
and then the Reference being general to the ancient and accuſtomable 
Rent, nothing at all is reſerved, and by Conſequence the Succeſſor not 
bound by ſuch Leaſe ; this appears to be the Reaſon in the Book for the 
Avoidance of that Leaſe, and being ſufficient for the Furpoſe, there 
needed no other: But it will appear by the following Caſe, that if the 
whole three Manors had been let without any Exception, yet the Re- 
ſervation in ſuch general Terms would have been ſufficient to have avoid- 


cd the Leaſe. 


3 Keb. 380. 


Fitton Gerard, Tenant for Life, with Power to make Leaſes for 7. 1:06. 


= Twenty-one Years, or three Lives, ſo. as upon every Leaſe of ſuch in Cane. Lord 


Lands as have been uſually letren, and Fines taken for them, the old b and 


accuſtomed Rent, or more, be yearly reſerved, and ſo as upon every 
Leaſe of other Lands not uſually letten, nor Fines taken for them, 
there be reſerved the beſt improved Rent that can be gotten for the 
ſame, and the Leſſees to execute Counterparts thereof; Fitton by In- 
denture 21 Decemb. 1702, demiſes to the Defendants all ſuch Lands as 
have been uſually letten, and Fines taken for them for Ninety-nine 
Years, if three Perſons ſhould ſo long live, with a Reſervation in theſe 
Words, Tieldiug and Paying therefore the reſpective old and accuſtomed 
yearly Rents ; and if this Reſervation, was purſuant to the Power, was the 
Queſtion ; and my Lord Chancellor Cowper, being aſſiſted with the two 
Chief Juſtices Holt and Trevor, decreed, that this Leaſe was not good 
to bind the Remainder Man; but my Lord Chief Juſtice Holt differed in 
Opinion, and held this Leaſe good. 1. Becauſe the Reſervation being in 
the very Words of the Power, if the Power was good, the Reverſation 
muſt be ſo to, for the ſame Words muſt have the ſame Meaning in both; 
ind if a Sum certain had. been reſerved, yet it muſt have been averred to 
ve been the antient and accuſtomable Rent, or more; and therefore this 
Heſervation, in the Words of the Power, may be helped by ſuch an Aver- 
ment, and conſequently js good. 2. Thar if any of the Lands compriſed in 
this Leaſe had not been antiently let, tho' the Reſervation in ſuch Manner, 
Vol. III. ; 128 5 as 
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as to them, would be void, yet the T.cafe would remain good as to the 
others. 3. Tho' all the Lands were compriſed in this one Deed of Leafe, 
1Y | yer the Remainder Man, who is to have all the Deeds in his Cuſtody, 
„ might eaſily diſtinguiſh them as well as if they had been let by ſeveral 
iN Leaſes, as they were formerly; but my Lord Chancellor and Trevor held 
1 this Leaſe void againſt the Remainder Man, and not purſuant to the 
Ir. Power. 1. Becauſe it was never intended that the Words of the Power 
ſhould be turned verbatim into a Reſervation in Leaſes; and to ſay, that if 

the Words in the Power are good, they cannot be had in the Reſervation, 

: | is a ſtrange Poſition. Suppoſe in the Power to make Leaſes it were pro- 
vided, that in every fuch Leaſe there ſhould be inſerted fuch Covenant 

as are uſual in Leafes in that County, and a Leaſe were made in the 

very Words of the Power, would this be good? Certainly not; nor 

could it be aided by any Special Verdi, finding the Covenants uſual in 

that County. 2. The Queftion in this Caſe is not between the Leffor 

and Leſſee, (between whom perhaps the Leaſe may be good, and the 

Rent recoverable ;) but the Queſtion is, as to the Remainder Man, whoſe 

4 | Remainder and Inheritance is to be charged by a Power which is to be 
1 taken ſtrictly, and is not purſued ; for the Intent thereof was, that + 
= | certain Rent might be reſeryed upon every Leaſe to be made, ſo that he 
[| f in Remainder may know how to come at it, and form his Action for 
. | | the Recovery thereof, which, as this Reſervation is, he cannot do, but 
| | will be invalred in perpetual Controverſy and Uncertainty ; for he muſt 


not only aver and avow that the Sum he diſtrains for is the antient 
= | Rent, but muſt alſo prove it; for if the Tenant can ſhew another more 
[ antient Rent, then he may nonſuit the Remainder Man, and fo otic 
1 quot ies he diſtrains or avows for any Rent, the Tenant, by ſhewing that 
i} another Rent has been reſerved, may baffle him and keep the Land in 
| . fpight of his Teeth, without any Rent at all, till he is fo lucky as to hit 
[9 upon the true Sum reſerved upon every ſeveral Leaſe, which will be very 
1 difficult for him in Remainder to do, and is no ways agreeable to the 
8 Power ; but if a certain Sum had been reſerved, and the Counterpart 
it fhewn under the 'Fenant's Hand, he muſt either ſhew a more antient 
Rent, or it will be preſumed for the Plaintiff; and if he ſhould ſhew one 
more antient, the Confequence of that will be the Avoiding of his own 
Leaſe, which, to imagine he ſhould attempt, is abſurd ; and without de- 
feating of the Leaſe he can never avoid Payment of the Rent when it 
referved in Certainty ; but as it is referved here, it is wholly uncertain; 
and my Lord Chancellor ſaid ir was the firſt Attempt that ever ws 
made to delegate the Power generally that was to have been executed 
particularly, and was a new Invention tending to introduce Perjury, 
Forgery and Prauds, and therefore was not to be countenanced. 


was held fo utterly uncertain, that nothing was offered to ſupport it. 


of all the Lands antiently demiſed, reſervins all the Rent intended to 

reſerved ; and tho” theſe Words were very general and uncertain in then 

ſelves, the Reſervation was held good, becauſe it might eaſily be aſcet. 

tained by the Reference of 12 d. at leaſt, for every Cheſhire Acre, be. 

cauſe it is known what a Cheſhire Acre is; and that may by Admeaſur 

2 be at all Times aſcertained, and depends not upon uncerta" 
vidence. 12 | 


A Precentor of St. Paul's made a Leaſe of Lands, the antient Ren 


Hard. 32 5-6. 
Atorrive and 


Aab. whereof was 491. and a couple of Capons, and he now reſerves only f 
40 J. and takes a Covenant from the Leſſee tavpay yearly, over and 2 
4 | | the 


Lord Ab, 80 in the fame Cafe, where Tenant for Life had made a Leaſe of le 
ws ogy. Lands not vufually letten, reſerving therefore the beſt and moſt in-“ 
proved Rents for the ſame, according to the Words of the Power; tis“ 


Lewſon ver. But a Caſe was therein cited, where Mr. Venables of Cheſhire had Þ 4 
Pigget. Power, by a Settlement, to make Leaſes of Lands antiently demiſe! © 
reſerving, at leaf, 124. for every Cheſhire Acre; and he made a Leal: 


N. 1 . 
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Leaſes and Terms fo2 Years. 1 
the J a couple of Capons, or 6s. and 8 d. yet this was held ſuch a 
3 as 1 to a Reſervation, and therefore the Leaſe good 
againſt rhe Succeffor ; bur the Truth was, the Leaſe there was made. to 
Baron and Feme, and the Baron only covenanted in that Manner, which 
would not bind his Wife if ſhe ſurvived ; and for that Reaſon neither 


would the Succeſſor: be bound. 


3- (here the Addition of moze Land, with oz without 
the Addition of moze Rent, (hall avoid ſuch Leaſes, 


Tenant in Tail, or any Spiritual Perſon, in Right of the Church, Ly 74, 71. 
ſeiſed of a Manor whereof the Copyholds and Services have not uſually Cro. Eliz.340, 
been let, but only the Freehold Demeſnes, and they make a Leaſe of 34'- Tanfield 
the whole Manor, reſerving ſuch a Sum only as amounted to the antient Rogers. 
Rent; this Leaſe ſhall not bind the Iſſue or Succeffor ; but the Reſer- 
vation in that Caſe was ſeveral, vis. reſerving the antient Rent in Cer- 
tainty for the Lands antiently let, and another diſtin Rent for the 
Copyhold and Services, not uſually before letten; and therefore the 
Leaſe was good as to the Lands antiently let, becauſe for them the 
antient Rent was reſerved. 

A Prebend uſually let, with Exception of all Crab Trees, Oc. at cee. Fac. 458. 
17 J. per Ann. was now. let for three Lives at that Rent, without the 3 B. 290. 
Exception, and adjudged that the Leaſe was void to bind the Succeſſor, 2 1 80 
becauſe there was more let than had been antiently; for by the Excep- 
tion of the Trees, the Fruits and Boughs, and Soil itſelf, were excepted, 
which now by this Leaſe paſs to the Leſſee; and ſo more being let than 
formerly, it is not warranted by 32 H. 8. and then the Rent thereout 
reſerved cannot be ſaid to be the antient Rent, and by Conſequence is 
made void againſt the Succeffor by 13 Flix. 

Tenant in Tal, by Special Act of Parliament having Authority to 5 0 5 
make Leaſes, c. Reddendo verum antiquum Redditum, makes a Leaſe Moor 193. 


of Lands antiently demiſed, and of an Acre of Waſte not before de- Lord Mount- 


miſed, referving the antient Rent, and ſo much more as the Acre of /9 „ate. 
Waſte was worth; and yet held, that this Addition of Acre of Waſte wann! 
ſpoiled the whole Leaſe, becauſe the Rent being intire in the Reſervation 
iſſued out of the Whole, and out of every Part thereof, and the Acre of 
Waſte being never demiſed before, it could not be ſaid verus & antiquus 
8 which iſſued out of that which never before yielded any Rent 
at all. | 

If two Farms have uſually been let feverally, the one for 20 J. and the 

f : 5 Co. 4. 5. 

other for 101. and a Biſhop, Tenant in Tail, Oc. makes a Leaſe of both 1 Co. 139. 
together, rendring 30 J. per Ann. and die, &c. this Leaſe ſhall not bind Cre. Car. 23. 
the Iſſue or Succeffor, for the antient Rent iſſuing formerly out of the 3 X** 380. 
two Farms ſeverally, according to the aforeſaid | Sams, now iſſues 
wholly out of each, and out of every Part of each; and where befpre 
the Rents were ſeveral, now are they entire; and it was ſaid to be but 
Wantonneſe, to ſave Parchment and Paper, to join them together in 
one Leaſe, when they were uſually, and ought to have been, let ſeve- 
rally; and there was no Neceffity or Colour of Convenience to join them 
in one Leaſe; and if he might join two, he might as well join twenty, 
which would be very prejudiciat to the Succeffor, ſince it is a kind of 
Seigniory and Prerogative to have ſeveral Tenants; therefore if 401. per 
Ann. had in that Caſe been reſerved for the two Farms, which is 10 /. 
per Ann. more than the antient Rent of both; yet this ſhall not bind, 
not becauſe more is reſerved than the antient Rent, (for that the Statute 
allows, ) but becauſe by their being joined, if the Tenant ſhould prove 
Inſolvent, the Loſs would be the greater upon che Iſſue or Succeſſor. 


Deviſee 


6 


"Leaſes and Terms foꝛ Years. 


44 J 1 Leon. 147, 
| 148. | 
Read and 
Naſb. 


| 
W 1 1 Mod. 203. 
| | 2 Mod. 57. 
3 Keb. 192, 
372,583, 595. 
Threadneedle 
ver. Lynam. 


5 Co. 5, 6. 


© Wyndham, if a Biſhop ſhould enlarge a Garden or Orchard, it would be 
__ unreaſonable ſo to tie him up, as to force him to hold the Reſidue of the 


Dediſee for Life, with Power to make Leaſes, whereupon the old and 
accuſtotyed, yearly Rent ſhall be reſerved, entered and built a new Houſe 
upon the Land, and then made a Leaſe for twenty-one Years, reſeryi 
only the antient Rent, Ec. and argued, that this could not be ſaid 
to be the anti ent, becauſe Part of it is iſſuing out of the new Houſe, 
but the Juſtices would not ſuffer it to be argued, but held the Rent to be 
well enough reſerved, | 
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4. Where a Reſervation of the whole Kent, 02 only pr 
Rata on a Leaſe of Part, ſhall be god. 


On a ſpecial Verdict the Caſe was in Subſtance no more than this; 
a Biſhop ſeiſed of two Manors in Right of his Biſhoprick, which had 
uſually been let for 67 J. 15s. 5 d. per Aunum, now makes, a Leaſe for 
twenty-one Years of one of thoſe Manors only, reſerving the whole Rent; 
and if this was a good Leaſe within the Statute 1 E1rz. was the Queſtion: 
The Objections againſt it were; 1. That the Remedy for the Rent was 
not ſo ample and beneficial as it was before; for before the Rent iſſued 
out of both, now out of one only, and the Statute is to be taken ſtrictiy, 
to prevent Dilapidations and Decay of Spiritual Livings. 2. That this 
was not the old accuſtomed Rent, becauſe it did nor iſſue out of the ſame 
Lands, but out of leſs; and if that be allowed, you may leave but a 
Moiety or quarter Part, or but one or three Acres, to anſwer 100 J. per 
Amnnum. z. It was objected, that now the Biſhop could not leaſe the 
other Manor at all; for if for the antient Rent, perhaps it is not worth 
ſo much; if for leſs, it is not the antient Rent; or ſuppoſing he could 
leaſe the other Manor for leſs Rent, yet the antient Rent, which the 
Statute chiefly deſigned to provide for, will not be at all the better 
ſecured ; for now, being reſerved out of one Manor only, that will be 


= 
| 
3 


eee 


the only Fund to anſwer it for, the future; and if the Value of Lands 


ſhould fall, as probably they may, there will be no ſufficient Security or 


Diſtreſs for the old Rent, tho* perhaps the new Rent, being leſs, will 


be abundantly ſecured ; and of this Opinion was Vaughan and Ellis; but 
Atkins and WVyndbam held it a good Leaſe; and after the Death of 
Vaughan, North being, of the ſame Opinion, it was adjudged a good Leaſe, 
and this Judgment affirmed in B. R. upon a Writ of Error; for the an- 
tient Rent being reſerved, the Statute is ſatisfied, and what is not in 
Leaſe is in the Biſhop's own Hands; and tho? the Diſtreſs for the antient 
Rent be not ſo large, yet the Biſnop cannot complain, having the Reſi- | 
due of the Lands in his own Hands, or out upon another Leaſe; and by J 


Tenancy in his own Hands, and never ſuffer him to demiſe it again, 4 
becauſe he cannot reſerve the antient Rent, as that iſſued out of every Ke 
Part of the old Land; but he agreed, that if the Biſhop in this Caſe had | 
made a Leaſe of both Manors, reſerving the antient Rent out of one of 
them only, .this would not have been good to bind the Succeſſor, becauſe 
he departed with the whole Land chargeable with the antient Rent, and 
yet confined the Succeſſor's Remedy for ſuch Rent to Part of the Land 7 
only; but in this Caſe he having the Reſidue of the Lands in his own 
Hands, it is clearly out of the Miſchief of the Statute. | E: 
If Lands uſually, let at ſuch a Rent deſcend to two Coparceners in UB 
Tail, each, may ler her own Part, reſerving Rent pro Rata; for it would 
be unreaſonable that the. Frowardneſs or Perverſeneſs of one Siſter, in 
not complying to join in a Leaſe with the other Siſter, ſhould hinder 
them both from making Leaſes at all; and the Deſcent, which cauſed 
the Coparceny, was an Act of Law, which they could not prove or 
4 3138 4 inder; 
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inder, and the Acts of Law do no Injury to any one. So if a Manor 
was uſually let at 10 5. per Aunum Rent, and a Tenancy eſcheats, and 
then a Leaſe is made of the whole Manor, reſerving 10 5. per Annum, 
this is good, tho' the Rent iſſues alſo out of the Tenancy, and that 
never was in Leaſe before; bur the Eſcheat was the Act of Law, 
and by that the Seignory being extinct ought not to turn to the Prejudice 
of the Lord ; but if the Lord had purchaſed the Tenancy, he could 
never have leaſed it within 32 11. 8. or the other Statutes, becauſe the 
Purchaſe was his own Act, and therefore the Tenancy having never been 
leaſed before, no antient Rent can be reſerved thereout, no more than 
a Manor which had never been leaſed can now be leaſed by Virtue of 
any of thoſe Statutes. : EO | 
The Books are not agreed, whether a Biſhop, Tenant in Tail, or any Co. Lir. 44. b. 
Spiritual Perſon, Ec. of Lands uſually let for a certain Rent, may make; Keb. 379» 
a Leaſe for Part thereof, reſerving Rent pro Rata ; but the better Opi- 1 
nion ſeems to allow of ſuch Leaſing, becauſe this in Effect is the antient e 
Rent; and otherwiſe, perhaps, they could not leaſe at all, if they had 
not a Power of dividing the great Farms; and Mountjoy's Caſe, which 
is contrary, they ſay, was adjudged upon a private Act of Parliament 
for enabling a particular Tenant in Tail to make Leaſes, which neither 
his Eſtate nor the Law would allow of, (as the Leaſe there was for 300 
Years,) but upon the other Statutes, if all the Circumſtances thereby 
required are obſerved, a Leaſe of Parr, rendering a proportionable Rent, 
ſeems to have no Inconvenience in it, or be any ways againſt the true 
Meaning of the Statutes. 


Rule 8. That ſuch Leaſes muſt not be made without Jm- 
peachment of Maſte. 


Chapter of 
Worceſter's 


perſiſt in it; for ſo may the Biſhop himſelf, or any Eccleſiaſtical Perſon, ; Pon Tog 


* ! | i | Kent. 
than for Reparations, Fuel, or ſuch like Neceſſaries, no more can their 75 zog. 
Tenants or Leſſees, who derive under them. | Godb. 259. 


2 Bulſ. 279. 
But where a Prohibition was moved for, to hinder a Parſon from dig- 1 Sid. 152. 
Zing of Lead and Coal-Mines in his Glebe, the Court denied it, becauſe ' r '7- 
15 having the Fee in him in as high a Manner as ever any Body will have 3 4 
ly if he cannot open the Mines, they will never be opened at all; nor is Rutland. 
Vol. III. 5 A this Cafe. 
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6 Co. 37. 
( Car. 95. 


5 Co. 37. 
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C3, Lit. 44 
Comp. Incumb. 


359. 


Ateor, vl. 8 36. 
Cro. bit. 775. 
1 Rol. Abr 
476. 

J'yer 292, 
293. 


this opening of Mines any Cauſe of Deprivation by the Canon Lau; 
and the Reaſon of prohibiting the cutting down of Trees in the Church. 
yard by 35 E. 1. is, becauſe they were planted in Defence of the Church, 
and alſo becauſe fuch cutting them down is Waſte; and it is ſaid in one 
Book, that the Parſon hath ſuch an Eſtate in him, that he may main. 


tain an Action of Waſte, for Waſte in cutting down Trees by hi 
Termors. 


Note; Leaſes may be made without Impeachment of Waſte two Ways; 


1. Exprefly by Words in the Leaſe, declaring the ſame: Or, 2. Implied. 
ly by Conſtruction of Law; as if a Leaſe be made for Life, the Re. 
mainder for Life, this is diſpuniſhable of Waſte, and ſo not warranted 
by the Statutes; becauſe in Waſte the Place waſted is to be recovered, 
as well as treble Damage, which the Reverſioner in this Caſe cannot do, 
without deſtroying the intermediate Eſtate for Life. 

But if a Leaſe be made to one for three Lives, this Leaſe is good, be. 
cauſe it is not diſpuniſhable of Waſte, and the Occupant, if any happen, 
ſhall be puniſhed for Waſte within the Statute of Glonceſter, cap. 5. which 
gives an. Action of Waſte againſt any one that held in any Manor for 


Term of Life or Years ; and an Occupant in this Caſe holds for Term 
of Life. 


ah 


(F) Of Leaſes by Parſons, Uicars and others, 
with reſpect to other Nualifications. 


A S to Leaſes made by Patſons, Vicars and others, having Benefices 


or Promotions with Cure of Souls, as to which theſe Things are to 
be obſerved. | ee 


r. That Parſons and Vicars are expreſly excepted out of 32 H. 8. ſo that 
they are not, as other ſole Corporations, enabled by that Statute to make 


any Leaſes to bind their Succeſſors without the Confirmation of the Pa- 


tron and Ordinary, but remain as they did perfectly at Common Lav, 
for any Thing in thar Statute. ' 2. That they are not reſtrained by 
13 Eliz. from making Leaſes for twenty-one Years, or three Lives ; bit 
then ſuch Leaſes muſt not only be confirmed by the Patron and Ordi- 
nary, but muſt alſo be made with Conformity to the eight Rules or Qua- 
lities mentioned, otherwiſe they will not bind the Succeſſor. 3. They, 
as well as others, ars reſtrained by 13 Eliz. from making Leaſes for any 
longer 'Time, notwithſtanding any Confirmation, or Conformity to the 
Rules before- mentioned. | | | 

But it is not neceſſary that the Leſſor be a Prieſt; for if a meer Lay- 
man be inſtituted and inducted to a Benefice, and make a Leaſe {or 
twenty-one Years, or three Lives, which. is confirmed by the Patron 
and Ordinary, and then the Incumbent is deprived. quia mere | Laicts ; 
yet the Leaſe remains good, and ſhall bind his Succeſſor, becauſe it was 
made by a Parſon de Fado pro Tempore, whereof the Law takes Cogn 
zance, by the Solemnity of his Inſtitution and Induction ; and People 
can take Notice of no other; fo if the Parſon were after deprived for 
contracting of Matrimony, when the Law was that Prieſts could not 
marry, or for not reading the Articles within two Months, Ec. yet 
their Leaſes being confirmed by the Patron and Ordinary remain good 
againſt the Succeſſor, as well fince the Statutes before- mentioned, #3 


they did at Common Law before the making thereof; becauſe. being 


made by a lawful Incumbent pro Tempore exiſteute, they ought not to be 
impeached by any ſubſequent Act or Neglect of the Parſon. 
I 
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But if he who makes ſuch Leaſe be but a ſuppoſed Incumbent, or Cr. Fac. 552 


be in a Church by a Super-Inſtitution, or the like ſeeming Title, 
be reputed the legal Incumbent, he cannot make a Leaſe to bind after 
his Death, or the Death of the true Incumbent; therefore where A. was 
made lau fully Biſhop of Oſſry in the Time of Ew. 6. and after, in the 
Time of Queen Mary, B. was confecrated Biſhop of that Dioceſe, living 
A who was not deprived,” and then B. made a Leaſe of Parcel of the 
poſſeſſions of the Biſhoprick, and then A. diced, aud B. ſurvived him 
about three Years ; yet after his Death it was adjudged, that this Leaſe 
ſhould not bind the Succeſſor, becauſe it was a voluntary Act, and 
rended to the Impoveriſhing of the Succeſſor, and A. not being deprived, 
continued Biſhop ſtill ; ſo that the Conſecration of B. was a meer Nullity, 
and never made him Biſhop of that Dioceſe ; but yet they held, that all 
Judicial Acts done by B. as Inſtitutions, Certificates, Oc. were good, 
becauſe they were neceſſary, and could then be performed by no other. 
So if one were appointed Biſhop of a Dioceſe, but never ordained or 
conſecrated, (as, it is ſaid, in the Time of Ed. 6. ſome were not,) then 
Leaſes made by ſuch Biſhops, tho? confirmed by the Dean and Chapter, 
will not bind their Succeffors ; becauſe for Want of Ordination and Con- 
ſecration they are no Biſhops at all, and confequently their Acts null and 
void in themſelves; but if one were lawful Biſhop at the Time of making 
ſuch Leaſe, no Deprivation after will avoid the Leaſe, becauſe there 
was nothing wanting when it was made, and the Deprivation after ſhall 


not impeach that which was good in irfelf before. 


and fo Palm. 22. 


Biſhop of 
Oſſory's Cale. 


Bro, Tir. 7 


Leaſes 68. 


If the Incumbent, be he Clerk or Layman, were under the Age of Bro. Tit. 4ge 
twenty-one Years at the Time of making a Leaſe, yet ſhall nor his Suc- 8s. 


ceſſor avoid it for this Cauſe, if there was nothing elſe wanting; for 
tho' he ought not to have been admitted under Age, yet after ſuch Ad- 
miſſion he continues rightful Parſon till deprived, and then all Acts done 
by him in the mean Time' continue good and unavoidable; alſo in his 
Politick Capacity, as Parſon, his Age is not material nor imputable. 


Tho' Leaſes made by Parſons or Vicars be in all Reſpects well made, 


yet by Non-reſidence they become void by Virtue of the Statute 13 Eliz. 
cap. 20. which is as followeth ; viz. That the Livings appointed for 
© Eccleſiaſtical Miniſters may not by corrupt or indirect Dealings be 
© transferred to other Uſes, be it Enacted, That no Leaſe hereafter to be 
made of any Benefice or Eccleſiaſtical Promotion with Cure, or any 
Part thereof, and not being impropriated, ſhall endure any longer than 
* while the Leſſor ſhall be orderly reſident, and ſerving the Cure of ſuch 
* Benefice, without Abſence above eighty Days in any one Year, but 
© that every ſuch Leaſe immediately upon uch Abſence ſhall ceaſe and 
© be void, and the Incumbent ſo offending ſhall for the ſame loſe one 
* Year's Profit of his ſaid Benefice, Sc. and that all Chargings of ſuch 
* Benefices with Cure with any Penſion or Profit out of the ſame to be 
* yielded or taken, other than Rents. upon Leaſes to be made according 
* to the Meaning of this Act, ſhall be utterly void: Provided, That 
every Parſon, by the Laws of this Realm allowed to have two Benefices, 
may demiſe the one of them, upon which he ſhall not be then moſt 
* ordinarily reſident, to his Curate only that ſhall there ſerve the Cure 
for him; but ſuch Leaſe ſhall endure no longer than during ſuch Cu- 
* rate's Reſidence without Abſence above forty Days in any one Year.” 


This Stature, tho* it extends only to thoſe who have the Cure of 2 N“. A463 


Souls, yet by reaſon of the Multiplicity of Parſonages and Vicaridges in 
England, hath been held to be a general Law, whereof the Judges are 
bound to take Notice, without pleading of it. - 

Upon an Action of T reſpals brought, and Not guilty pleaded, the 
Jury found the Defendant Vicar of D. and that he ſuch a Day leaſed 
his Vicaridge to J. & for three Years, rendering Rent, which J. S. af- 
ſigned one Acre, Pareel thereof, to the Plaintiff, and that the Defendant 


was 


Telv. 106. 
1 Brownl.208, 
& Co. 120. 
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1 Browrl. 208 
Fenning ver, 
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was abſent ſeveral Quarters in one Year, viz. ſixty Days in ſever] 
Quarte's; and it was adjudged for the Defendant, that this was ſuch an 
Abſence as avoided his own Leaſe within that Statute. | 
Noy 116. So it is ſaid to have been adjudged, that if a Parſon be abſent at 
Sidver ver. ſeveral Times, viz. ten Days at one Time, and twenty Days at another, 
CRY and ſo till eighty Days be fulfilled in one Year, that this is ſuch a Non. 
reſidence within the Statute as ſhall avoid his Leaſe. 


1 Bulf. 117, And yet where it was found by Special Verdict, that a Parſon made 


me ver. 4 Leaſe of his Glebe and Tithes, and was abſent by the Space of eighty 
zan. Days in a Year; yet becauſe it was alſo found that he did upon all 
Occaſions reſort to his Pariſh, and performed Divine Service in the 
Church four Days in a Week, and duly ſerved the Cure thereof, tho? he 
lived in another Pariſh, which was a Non-reſidence within the Statute 
II. 8. yet this was not ſuch a Non-reſidence as ſhould avoid his Leaſe 
within the Statute of 13 Eliz. for that they held muſt be a Non-reſidence 
for eighty Days together at one Time in the Year. 

Degg 126. By this it appears, the ſureſt way to avoid the Leaſe (if the Caſe will 
bear it) is to alledge the Abſence for eighty Days together, becauſe 
then the Cure muſt moſt certainly be neglected ; but ſince it alſo ap- 
pears, that if the Cure were not neglected, tho' the Abſence were for 
eighty Days in a Year at ſeveral Times, that this ſhould be no Avoid- 
ance of the Leaſe ; therefore the other Caſes, which hold the Abſence 
at ſeveral Times, till eighty Days be accompliſhed in a Year, ſufficient 
to avoid the Leaſe, muſt be intended ſuch an Abſence as was accompa- 
nied with the Neglect of the Cure ; otherwiſe the Caſes will not be 
conſiſtent and uniform. 

Degg 126. And note; Where any Leaſe becomes void for Abſence above eighty 
Days, no Confirmation of the Patron and Ordinary can fave it. 

Cro. Eliz. 88. If an Information be brought on the Statute 13 Eliz. cap. 20. or if 

3 and that Statute be pleaded to avoid a Leaſe, Bond or Covenant, for the 

ye 2 Enjoy ment thereof, it ought to be ſaid, not that the Incumbent was 

Earl of Lin- ablent, but alſo that he was abſent eighty Days S ultra; for to ſay 

coln ver. Hoſ- eighty Days, and nothing more, is not ſufficient within this Statute, 

tins. Which ſays above eighty Days; for he may be abſent eighty Days, and 
come again in the Night of the 8oth Day; and if ſo, he is no Offender 
within this Statute, and therefore it ought to be expreſly alledged, and 
not by Implication. | | 

3 Bulf. 202. So it muſt be alſo ſaid, that he was abſent eighty Days & ultra in 2 


na Fav Year ; otherwiſe it will not be good, for ſo is the Statute expreſly. 


'Cro.Eliz. 590, Alſo it muſt be ſhewed that the Incumbent was voluntarily abſent; 
Moor 540. for if he were abſent, or did not ſerve the Cure, by reaſon of Sicknels, 
6 Co. 21. Suſpenſion, or becauſe he was inhibited by the Ordinary from ſerving 
Butler and f ; 

Cadet the Cure, or was ejected by any out of the Parſonage Houſe, or upon 
Cr Elz.160. the Account of any other Reſtraint, this is no ſuch Abſence as will avoid 


Collins ver. any Leaſes, Cc. within theſe Statutes. 
Vaughan. 


Moor 448. | 
Os lo: Theſe laſt Caſes prove the Unreaſonableneſs of the Conſtruction that 


Moor 270. has been made of this Statute in the following Caſe; where a Parſon, 
7.tott and after 13 Eliz. made a Leaſe to one, for 'Twenty-one Years a die confet716i5, 
__ of Lands uſually letten, rendring the ancient Rent, and this was confirmed 
by the Patron and Ordinary ; then the Parſon died ; and the Queſtion 

was, if his Death was ſuch a Non-refidence as that eighty Days aft” 

being incurred ſhould avoid the Leaſe ; Moor reports this Caſe, that the 

Judges were divided in it, and that tho Judgment was given againſt tte 
Defendant, Under-Leſſee of A. in an Action of Debt brought by A. ler 

the Rent; yet the Reaſon of it was for his Miſrecital of the Statute, 

whereby he would have avoided the Leaſe to A. and conſequentl) rhe 
Under-Leaſe to himſelf; but Cro. reports the Caſe to be adjudged, thi 
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the Death of the Parſon was a Non. reſidence within that Statute to 
avoid his Leaſes; for they ſaid, the Intent of the Statute was to pro- 
vide againſt Dilapidations, and for Maintenance of Hoſpitality, and 
therefore muſt be intended to avoid Leaſes, not only for Non- reſidence, 
but alſo by the Death or Reſignation of the Parſon, for otherwiſe Dila- 
pidations would be in the Time of the Succeſſor, and he could not 
maintain Hoſpitality ; and Hale ſays, this was adjudged, as it is reported 
by Cro. by the Opinion of three Judges againſt one, but ſays it was a 
hard Opinion; and therefore (a) where the ſame Point came in 2 
it was adjudged that the Death of the Parſon was not ſuch a Non-reſi- 
dence as ſhould avoid a Leaſe duly made. 1. Becauſe the Intent of the 
Statute was only to oblige the Parſons to Reſidence, by impoſing a 
Forfeiture upon them of a Year's Value of their Benefices it they did not 
reſide, which could not be, if Death were a Non-reſidence within that 
Statute ; for immediately, upon the Death of the Incumbent, all the 
Profits of the Living, except for Supply of the Cure in the Vacation, 
belong to the Succeſſor ; how then could the Biſhop ſequeſter them for 
the Uſe of the Poor, for a whole Year, as the Statute directs. 2. It is 
plain the Statute meant a wilful Negligence, becauſe it ſays, the Party 
ſo offending ; but Death is involuntary, and cannot be puniſhed ; and a 
Perſon who is dead cannot be abſent, for he is not in eſe. 3 The Sta- 
ture of 14 Eliz. which allows Leaſes of Houſes in Market-Towns for 
forty Years, would be of no Effect, if Death ſhould be interpreted a 
Non-reſidence to avoid them. 4. The Confirmation of the Patron and 
Ordinary would be to no Purpoſe, and their Permiſſion to make Leaſes 
for Twenty-one Years, or three Lives, with ſuch Confirmation, would 
be vain and idle, if ſuch Leaſes ſhould continue no longer than during 
the Parfon's Life, for he might have made them good during his own 
Life, without any ſuch Permiſſion or Confirmation. 5. Theſe Caſes 
above cited prove that the Non-reſidence, within this Statute, muſt be 
{ſuch as is voluntary; and therefore Sickneſs, Inhibition by the Ordinary, 
Sc. which are involuntary, are a good Excuſe of Non-refidence within 
this Statute, and ſo have been allowed. | 

But for as much as ſeveral Evaſions were found out to fruſtrate and 
elude the true Intent of the ſaid Statute of 13 Eliz. cap. 20. therefore 


— 


(a) 2 Let. 61. 
1 Vent. 244. 
3 Keb. 46, 
107, 193. 
Bayly and 
Munday. 


« 


by another (þ) Act of Parliament it was provided as followeth, viz. (b) 14 Elz. 


© That where ſundry evil diſpoſed Perſons have defrauded the true 
© Meaning of the laſt mentioned Statute, by Bonds and Covenants, of 
« ſuffering other Perſons to enjoy Eccleſiaſtical Livings, and the Fruits 
© thereof, for that ſuch Bonds and Covenants are not in Law taken to be 
© Leaſes, altho' indeed they amount to as much; be it therefore enact. 
© ed, That all Bonds, Contracts, Promiſes and Covenants, hereafter to 

be made, for ſuffering or permitting any Perſon to enjoy any Benefice 
or Eccleſiaſtical Promotion, with Cure, or to take the Profits or Fruits 
thereof, (other than ſuch Bonds and Covenants as ſhall be made for 
Aſſurance of any Leaſe heretofore made) ſhall, to all Intents and Pur- 
poſes, be adjudged of ſuch Force and Validity, and not otherwiſe, as 
Leaſes by the ſame Perſons, made of ſuch Benefices and Eccleſiaſtical 
Promotions, with Cure; and be it further declared and enacted, That 
all Leaſes, Bonds, Promiſes and Covenants, of and concerning Bene- 
fices and Eccleſiaſtical Livings, with Cure, to be made by any Curate, 
ſhall be of no other nor better Force, Validity or Continuance, than if 


the-ſame had been made by the beneficed Perſon himſelf, that demiſed, 


C 
* 
C 
C 
C 
C 
C 
0 
0 
C 
C 
or ſhall demiſe the ſame to any ſuch Curate. 


cap. 11. ſe4- 


15, 16. 


And by another (c) Act for Continuance of the ſaid Statutes of (c) 43 lia 
13 Elis. cap. 20. and 14 Eliz. cap. 11. there is another Clauſe, by way ©? 9: 
ot Addition, That all Judgments to be had, for the Intent to have 


y any Leafe contrary to the ſaid Statutes, ſhall be deemed 
© yoid 


* and enjo 
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© yoid, in ſuch Sort as Bonds and Covenants are appointed to be vod 
© for that Purpoſe. | 
4 The Statute of 13 Flix. cap. 20. as appears by the expreſs Words there. 
NE of, extends only to Leaſes to be made after that Statute ; therefore 
1 where a Parſon made a Leaſe for ſixty Years before the 13 Eliz. which 
158 was confirmed by the Patron and Ordinary, and then the Parſon died 
386 ' | and his Succeſſor, after the Statute of 14 Ez. cap. 11. gave a Bond that 
. the Leſſee ſhould enjoy the Leaſe during the Term, and after became 
1 Non-reſident for above eighty Days in one Year, and ſo would have 
| | avoided both the Leaſe and the Bond; yet in an Action of Debt brought 
| 4 thereupon, it was adjudged that neither of them were within either of 


— 


—— 


| thoſe Statutes ; for as to the Leaſe, that being made and duly confirmed 
before 13 Eliz, was good at Common Law; and then the Bond given 
for Enjoyment of ſuch Leaſe, tho' it were given after 14 Fliz. yett 
was neither within the Words nor Intent of that Statute, which extends ME 
| only to Bonds given after that Statute, for Enjoyment of Leaſes, con- 
1 trary to 13 Elix. cap. 20. which this Leaſe, that was made before, cannot 
1 be id to be; nor could the Succeſſor himſelf avoid this Leaſe, and then 
; the Bond given for the Enjoyment thereof cannot be unlawful. 

IF | Comp. Incumb, Alſo the ſaid Statute of 13 Eliz. cap. 20. extends only to avoid Leaſes 
ö " 361, 364 for Non-reſidence or Abſence for above eighty Days in one Year, and 
1 | | the Statutes of 14 Elix. cap. 11. and 43 Flix. cap. 9. avoid only Bonds, 
} 5 8 Covenants, Promiſes and Judgments, made or given for Enjoyment of 
= | | Eccleſiaſtical Livings or Benefices, become void for ſuch Non-refidence 
? or Abſence, and not where the Living, Ec. became void by Death, Re- 

| ſignation or Deprivation, E9c. which are Voidances at Common Law, 

HE h 3 Bulſ. 202. Therefore where a Parſon covenanted with A. that he ſhould have his 
WO | 1 Rol. Rep. Tithes for thirteen Years abſolutely, without ſaying, if he ſhould ſo long 
. t 423. Thomas live, and continue Incumbent, and afterwards, before the Expiration of 
1 ver. Rucge. the Term, reſigned his Benefice, and ſo became Abſent or Non-reſident 
11 for above eighty Days; and the Succeſſor, after Induction, ouſted 4 
1 of the Tithes, upon which he brought an Action of Covenant againſt 
Wo, | the firſt Parſon, who pleaded the Statute of 14 Elix. in Bar; but it wi 
j | | adjudged by Coke, Dodderidge and Haughton, that tho* this Leaſe was void 
1 by the Reſignation, yet the Action well lay upon the Covenants in the 
Jeaſe, for the 13 El'z. avoids Leaſes only where the Parſon becomes 


— 
- = — ION 


A! | Abſent or Non-refident for above eighty Days in a Year; and the 
; | 14 Eliz. as appears by the Preamble, intended only to avoid Bonds, 
F Covenants and Promiſes, made or given for the Enjoyment of Eccle- 
{ | | fiaſtical Livings, or the Fruits thereof, upon Pretence that they were 


{i | not T.eafes within the ſaid Statute 13 Eliz. and enacts, that they ſhall be 

| of ſuch Force and Validity, and not otherwiſe, as Leaſes by the ſame 
+ Perſons would have been, and ſo extends to Avoidance thereof tor 
1 | Abſence, or Non-refidence, for above eighty Days only, as the other 
=; Act did the Leaſes themſelves; but this Reſignation was an immediate 
138 Voidance of the Leaſe at Common Law, and an Action thereby attached 
1 | in the Leſſee, immediately for Breach of the Covenant, before tht 
Avoidance, by Abſence or Non-reſidence for above eighcy Days, by 
Force of the Statute had incurred; and theſe Statutes did not intend ta 
intermeddle with Avoidances at the Common Law, but left them © 
they were before, and by Conſequence this Reſignation, which defeated 
we | che Intereſt of the Lefſee at Common Law, was a Breach of the Cove 
1 nant, for which the Action well lay; ſo they held if the Parſon had 
we | 5 died, or been deprived, &c. which would alſo in Conſequence have de. 
K feated the Intereſt of the Leſſee; yet an Action of Covenant wou 
have well lain againſt him or his Executors, becauſe the Covenant * 

abſolute, and this Avoidance of his Intereſt was an Avoidance at tbe 


Common Law, and not by Force of either of theſe Statutes ; and then 
, f A* 
1 c 
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ut Common Law ſuch Leaſe or Covenant is good, and the Parſon, at 
his Peril, is to take care that the Leaſe or Covenant be made good ac- 
cording to his Agreement; as if Tenant for Life covenants that another 
ſhall enjoy his Lands for Twenty-one Years, and afterwards commits a 
Forfeiture, yet he ſhall be bound by his Covenant. 

Bur if a Parſon makes a Leaſe for thirty or forty Years, if he ſo long 
live, with Covenants for Enjoyment thereof accordingly, this ſo qualifies 
the Leaſe and Covenant, that tho' his Death will determine the Leaſe, 
vet it will be no Breach of the Covenant; but yet by ſuch Leaſe and 
Covenant he takes upon him to do no other Act whereby to avoid the 
Leaſe; therefore if he reſigns, or otherwiſe voids the Living, an Action 
of Covenant will lie againſt him; but if this Clauſe were added, v7z. 
and ſhall ſo long continue Parſon, then this Clauſe leaves him at Liberty 
to avoid it by Reſignation, Non-reſidence, or otherwiſe, becauſe it qua- 
lifies the Leaſe to continue no longer than whilſt he continues Parſon, 
and in the mean Time leaves it i 
while that ſhall be. | 


1 Brownl 125. 
Wheeler and 


Heydon, per 
Hawnehbton. 


n his Election how long or ſhort a 


A Clerk entered into an Obligation, the Condition of which was, that Aer 64r. 
he being preſented, inſtituted and inducted to a Benefice then void, e ver. 


ſhould, upon Requeſt of the Patron, reſign ; and he afterwards made 
a Leaſe to the Patron, and then became abſent for above eighty Days 
together, whereby the Leaſe became void ; and then being requeſted by 
the Patron to reſign, which he refuſed, the Patron brought an Action 
of Debt upon the Bond, to which the Defendant pleaded the Statutes of 
13 & 14 Fliz. and that after his Induction he let the Leaſe to his 
Patron the Plaintiff, and then was abſent above eighty Days together, 
and averred that the Obligation was made for che enjoying of the Bene- 
fice let by the ſaid Leaſe, and to the Intent to compel him not to 
avoid the Leaſe by Abſence, for fear of being required to reſign, and 
demanded Judgment, c. upon which the Plainciff demurred; and the 
whole Court held the Plea good, and the Averment to be very apt, be- 
cauſe the Obligation being made generally to reſign upon Requeſt, mighr 
well be averred to be for this particular Purpoſe, and ſo void. 

This Caſe fully proves, that the Bonds which have been attempted 
and taken_from Parſons upon making Leaſes, with Condition that they 
ſhould duly ſerve the Cure, and not be abſent from their Benefice by 
the Space of eighty Days, when they appear, or can be averred to be 
given for Security of Leaſes made by ſuch Parſons, will be void within 
theſe Statutes, and no Recovery allowed thereupon ; but Bonds, with 
Condition not to reſign, or do any other Act which ſhould cauſe an 


argrave- 


Cro. Eliz. 8 8, 


490. 


Avoidance at Common Law, tho' they are made for Security of ſuch 


Leaſes, yet they will be good and binding, unleſs the Parſon can ſhew 
an Avoidance by Abſence for above eighty Days, and alſo aver that the 
Bond was given to prevent ſuch Avoidance ; for otherwiſe, if the Leaſe 
becomes void by Reſignation, or other voluntary Act of the Parſon, 
(except ſuch Abſence for above eighty Days) the Bond is preſently for- 
teited at Common Law; and the Statutes will no more relieve upon 
Account of any Abſence after, than they would againſt a Covenant for 
that Purpoſe; but if ſuch Bonds were given, with a Condition in the 
Disjunctive, not to be abſent above eighty Days, nor to reſign or do 
any other Act, which ſhould cauſe an Avoidance of the Leaſe at Common 

Law, Jure, whether the whole Bond be abſolutely void, or if it ſhall 

be good or bad, according as the Avoidance firſt happens to be either 
upon theſe Statutes or at Common Law. 

A Parſon let his Rectory for three Years, and covenanted that the 
Leſſee ſhould have and enjoy it during the ſaid Term, without Expul- 
ion, or any Thing done or to be done by the Leſſor, and was alſo 
bound in an Obligation to the Leſſee for Performance of Covenants, and 
afterwards, for not reading the Articles, was %% fatty deprived by the 

| Statute 


4 Leon. 38-9. 


pl. 104. 
Degg 128. 


Comp. Incumb. 


364. 
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3 Bulſ. 203. 
Comp. In umb. 
364. 


1 Bulſ. 111. 
Comp. Incumb. 
364 


Cro. Eli. 
529-30 
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ver. Colebill. 


Comp. Incumb. 
364. 
Degg 124. 


Cro. Eliz. 78. 
Wallis and 
Cox. 


Cro Eliz,. 245. 
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Statute 13 Hlix. whereby the Leaſe became void; yet it was the Opi. 
nion of all the Juſtices, that the Bond was not thereby forfeited, he. 
cauſe the Leſſee was not ouſted by any Act done by the Leſſor, but 
rather for a Nonfeaſance, and ſo out of the Compaſs of ſuch Covenant; 
as if one be bound not to do any Waſte, permiſſive Waſte is not within 
the Danger of it; but otherwiſe it would have been, if the Leſſor had 
covenanted not to omit the doing of any Thing whereby the Leaſe 
ſhould become void, bin 

So if one be bound by Obligation to make ſuch a Leaſe for Twenty. 
one Years, this is good, and ſhall bind him; but then it ſeems, that if 
this Leaſe becomes afterwards void for Non-reſidence, and the Bond be 
put in Suit, if it be averred that the Bond was given for Security of ſuch 
Leaſe againſt Non- reſidence, this will avoid the Bond alſo. 

If the Parſon's Leſſee aſſigns over his Leaſe to another, and the Parſon 
be abſent above eighty Days in a Year, the Leſſee may alſo plead the 
Statutes of 13 14 Flix. for the Avoiding of his own Aſſignment and 
Agreement with the Aſſignee, becauſe if he aſſigned over no more than 
what the Parſon demiſed to him, ſuch Aſſignment muſt be ſubject to the 
ſame Determination the original Leaſe itſelf was; and if that be deter- 
mined, he, who claims under the Parſon, may as well ſhew it in Avoid- 
ance of his Aſſignment, as the Parſon might in Avoidance of his own 
Leaſe. ; 

It hath been held, that if a Parſon makes a Leaſe for Years, which 
after becomes void by the Statutes for Non-reſidence, and there is an 
Obligation for Performance of Covenants, altho* there be ſome Cove- 
nants which do not concern the Leaſe comprized in the Indenture, yet 
is the Bond intirely void; otherwiſe all the Meaning of the Statute would 
be defrauded by putting in a lawful Covenant into the Indenture. 

Tho” the Statutes aforeſaid make void Leaſes, Bonds, Cc. where the 
Parſon is Non-reſident, and neglects to ſerve the Cure for above eighty 
Days together, yet ſuch Leaſes or Bonds, Ec. are not void ab initio, but 
only from the Time that ſuch Abſence of eighty Days ſhall be compleat- 
ed ; for the Words of the Statute are, ſhall endure no longer but while the 
Leſſor hall be ordinarily reſident, (therefore ſo long it ſhall endure) 
and ſer ve the Cure without Abſence above eighty Days in one Tear, but 
that every ſuch Leaſe, immediately upon ſuch Abſence, ſhall ceaſe and 
be void; therefore till fuch Abſence of above eighty Days be accompliſh- 
cd, the Leaſe is good and in Being. | 

Accordingly it hath been adjudged, that if ſuch Leaſe by Indenture 
be made, containing Covenants on the Leſſor and Leſſee's Part, and 
after by Abſence for above eighty Days both the Leaſe and Covenants 
do become void; yet an Action of Covenant doth well lie for the Leffor 
or Leſſee, for any Covenant broken before the End of the eighty Days 


. Abſence ; bur if he was abſent for above eighty Days, tho' Part of the 


3 Leon. 102, 


Dyer 372.4. b. 


Co. Eli 490. 
Furl of Lin- 
coln ver. Hoſ- 
kings, 


Time incurred pending the Action, and before Plea pleaded, yet it is a 
Tufficient Abſence, and may be pleaded in Avoidance of the Leaſe. 
Therefore if in ſuch Caſe an Action of Covenant be brought, the 
Defendant muſt not only plead the Statutes, which make the Leaſe and 
Covenants void, but muſt alſo plead the Performance of Covenants to 


the Time of the eighty Days Abſence expired. 


If thoſe Statutes are pleaded to avoid any Action, Care muſt be 
taken not only to alledge the Abſence or Non-reſidence fully, but alſo 
that the Statutes be truly recited ; therefore where the Statute of Eliz. 
was recited with this Clauſe, tam din (where the Words are tam cito) 
quam, c. aut aliqua pars inde venerit ad aliquam poſſeſſionem, vel uſum inli- 
bitum, vel, &c. (which Words, by 14 Eliz. cap. 11. are repealed and ap- 
pointed to be omitted) Judgment was given againſt the Party for this 
Aliſrecital, without any Regard to the Matter in Law. 


1 | Tho 
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Tho' the Statute of 13 Elix. cap 20. doth allow a Parſon or Vicar that Cons. Inu b. 
hath Benefices to demiſe the one of them, upon which he ſhall not be 3 6 3 
ordinarily reſident, to his Curate, yet it is thought from 14 #/iz. that 5, Yun ver. 
ir ſuch Curate leaſe the ſame over to another, tho' he himfelf is not Petit. 
abſent above forty Days in any one Year, if the Incumbent or Parſon 
be abſent above eighty. Days in the ſame Year, that this ſhall avoid the 
Curate's Leaſe ; becauſe 14 Eliz. ſays, that all Leaſes, Bonds, Ec. of 
* Benefices and Eccleſiaſtical Livings with Cure to be made by any Curate 
mall be of no other nor better Force, Validity, or Continuance, than if 
the ſame had been made by the beneficed Perſon himſelf that demiſed 
bor ſhall demiſe the ſame to any Curate; yet by Tanfield, when a Parſon 
fleaſeth to his Curate, who leaſeth over, the Statute doth not make the 
Leaſe void by any Abſence of the Parton, but of the Curate only by 
forty Days; for otherwiſe, as he held, the Intent of the Statute might 
be eaſily fruſtrated, which was, that he that ſerved the Cure ſhould be 
the Occupier of the Glebe and Tithes belonging to the Church, and none 
other; but re. | 
But admitting that the Parſon's Abſence for above forty Days ſhould Comp. Incu-:b. 
not avoid the Curate's Leaſe, yet we muſt diſtinguiſh who ſhall be ſaid a 362. 
ſufficient Curate for that Purpoſe; and that is only one who is legally 
admitted by the Ordinary of the Place, according to the Laws of the 
Land; for otherwiſe he is no Curate, altho' he ſerves the Cure, and is 
reſident ; ſo that if the Parſon ſhould make a Leaſe of the Glebe and 
Tithes to ſuch a nominal Curate, yet by the Parſon's Abſence for above 
eighty Days the Leaſe will be avoided; and if they ſhould be ſequeſtered, 
in this Caſe, according to the Statute, the Parſon cannot plead that they 
are let to his Curate, becauſe he is no Curate in Law, and his having a 
Cure there is an Offence againſt the Law, of which it is not reaſonable 
that either the Incumbent or Curate ſhould take Advantage. 
Note; It has been held, that a Parſonage may be a Manor; as if be- Comp. Incumb. 
fore the Statute Qa Emptores Terrarum, the Parſon, with the Patron 362. 
and Ordinary, had granted Parcel of the Glebe to divers Perſons, to! Rol. Rep. 
hold of the Parſon by divers Services ; this makes the Parſonage a Manor ; ** ms 
and if the ſame be a Copyhold Manor, then, notwithſtanding all the Sta=  * 
tutes before rehearſed, Parſons and Vicars, as well as all other Eccleſiaſtical 
Perſons, may grant Copies for Life, in Tail or in Fee, according to the 
” Cuſtom of the Manor: For the Copyholder doth not derive his Eſtate 
cout of the Eſtate or Intereſt of the I. ord only, but from the Cuſtom, 
> and is ſaid ro be in by Cuſtom, without any Regard to the Perſon of the 
* Grantor; and theſe Grants by Copy are good without the Confirmation 
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of the Patron and Ordinary, and are not voided by Non-reſidence or 

Death, Oc. of the Parſon ; neither do any of the Statutes aforeſaid extend 

or relate to Rectories and Tithes that are impropriated and become Lay- 

Fee, and remain in the Hands of Laymen, but that they may do with 
them as with any other Inheritance whereof they are ſeiſed; but Appro- 
pPriations in the Hands of B ſhops, Colleges, or other Eccleſiaſtical Per- 
ſons, are liable to the aforeſaid Statutes and Rules, as other Inheritances 
= whereof they are ſeiſed; and ſo are Impropriations, if by Preſentation, Ec. 
® the Vicaridge be reſtored to the Church out of which it was endowed ; 
for by ſuch Preſentation they are become for ever after preſentable, and 
> the Impropriation is deſtroyed. FER . 1 | 
In Debt upon Bond to perform Covenants in a Leaſe made by the De- 3 Leen. 102. 
feadant, the Parſon, to the Plaintiff, the Defendant pleads 14 Eliz. and Coxe's Caſe. 
q Abſence for above eighty Days, Ec. and held a good Plea in Avoid- 
© ance, Ec, but then Exception was taken to the Pleading, becauſe the 
: Defendant ſays, that the ſaid Church is a Parochial Church cum Cura 
Animarum, but does not ſay, that it was ſo at the Time of the Leaſe and 
Obligation made; for it may be, that at the Time of the Leaſe there was a 

Vol. III. 5 C Vicar, 
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(G) Ok the Conſent oz Confirmation of others 


Comp. Incum b. 


6 Lit 44,45. 


3 Co. 75- 
10 Co. 60. a. 


The Perſons who were reſtrained by the Common Law from wal fs any 


Vicar, and then it was not cum Cura Auimarum; and upon that Exception 
udgment was given for the Plaintiff. 

Debt upon a_Bond with Condition to pay ſuch a Sum, the Defendant 
pleads the Statute 13 Eliz. that all Covenants, Bonds, &c. made for the 
enjoying of Leaſes made of Spiritual Livings by Parſons, &c. ſhould be 
void, and avers that this Bond was made for the enjoying of ſuch a Leaſe, 
but becauſe the Condition was expreſly for Payment of Money, the 

uſtices held it clear for Law, that the Bond was good, and out of the 
— and ſo by this Caſe it appears, that ſuch Averment will not hold 

ood againſt an expreſs Condition to another Purpoſe ; and this differs 
Fom Hargrave and Webb's Caſe, which was only to refign generally on 
Requeſt, and therefore might well and conſiſtently be averred to be tothe 
Intent to compel, not to avoid the Leaſe- by Abſence, for fear of being 
required to reſign. 


to Leaſes made by Eccleſiaſtical Perſons : 
And herein, b 


1. Mhere Confirmation is neceſſary either in Reſpect of 
— ogg oz Eſtates made, oꝛ of the Perſons making 
the lame. 1 N | 


S to this it is to be obſerved, that no Confirmation whateyer of any 
1 Leafe or Eſtate made by Eccleſiaſtical Perſons, not conformable to 
the eight Rules or Qualities befare-mentioned, will bind the Succeſſor, 
except only in the Caſe of the concurrent Leaſe ; for that not being 
conſtrued to be within the Reſtraint either of the x or 13 Eliz. remains 
as it did before at Common Law; and as at Common Law Confirmation 
was neceſſary to make ſuch Leaſe good againſt the Succeffor, not bei 
warranted by 32 H. 8. (unleſs the old Leaſe were ſurrendergd or tired 
within one Year after the making of the new Leaſfe,) ſo it is ſtill, and 
with Confirmation will bind the Succeffor ; this ſeems to be the chief, if 
not the only Uſe of Confirmation, as to any Perſons allowed to make 
Leaſes within 32 H. 8. But there appears this 'Pifference between con- 
current Leafes made by Archbiſhops or Biſhops upon the 1 Eliz. and 
concurrent Leaſes made by other Feclefiaftical Perfbns on the 13 Flix. 


for upon the 1 Hlix. the concurrent Leaſe is not reſtrained to any certain 


Time before the Expiration of the firſt Leaſe, but may be made three, four, 
five Years, or more, before the Expiration thereof, ſo that both Leaſes in 
the whole do not exceed twenty-one Years, upon the Conſtruction before 
taken Notice of; that the ſecond Leaſe is void, or at leaſt, good b 
Eſtoppel only, for ſo many Years as are then to come of the firſt Leaſe; 
but concurrent Leaſes to be made by any of the Eccleſiaſtical Perſons 
within the Reſtraint of 13 Ez. will not be good to bind the Succeſſor, 
unleſs the former Leaſe for Years be ſurrendered or expired within three 
Years next after the making of ſuch new Leaſe ; but this is expreſly pro- 
Ves for, not by the 13 Hz. but by the 18 Eliz. as has already been 

ewn. : * f | go 

We are next to conſider where Confirmation was neceſſary at the 
Common Law, and where it continues ſo at this Day, in reſpect of the 
Perſons making any Leaſes or Grants of their Eccleſiaſtical Poſſeſſians 


2 eaſes, 
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Leaſes, Grants, or Eſtates to bind their Succeſſors without Confirmation, 
were only Sole Corporations, as Biſhops, Abbats, Deans, Parſons, Vicars, 
Prebends, and ſuch like ; for Corporations Aggregate might make what 
Leaſes they pleaſed, without Confirmation of any other Perſons whatſo. 
ever; but the Prudence of the Common Law never thought fit to truſt 
ſuch Sole Corporations with any Alienation or Diſpoſition of their Fol- 
ſcMons to bind their Succeſſors, without the Cbneurrence and Conftirma- 
tion of other Perſons ; and tho* Biſhops and Abbats were conſtrued to 
have the whole Eſtate and Right of the Land in themſelves, which Par- 
ſons, Vicars, Prebends, and ſuch like, had not, yet as to the binding 
their Succeſſors they had no more Power than the others, without the 
Concurrence and Confirmation of the Perſons ſubſtituted and appointed 
by Law for that Purpoſe. | | WE 

And where ſuch Sole Corporations make any concurrent Leaſe upon e. In umb. 
the Statutes before-mentioned, the Law continues the ſame at this Day, 366. 
and they muſt be confirmed in the ſame Manner as any other Lenſes or Co Lit. 44- 
Eſtates made by the ſame Perſons muſt have been at the. Common 
Law. | | ts 2 

So alſo Parſons, Vicars can make no Leaſe at this Day, tho' it be with Co. Lit. 44. 6. 
Conformity to the eight Rules before-mentioned, to bind their Succeſſors, Cr: ay | x 
without Confirmation of the ſame Perſons who by Common Law were ev" COIN 
required to confirm all Leaſes, Grants, or Eſtates made by them; for? 
they are expreſly excepted out of 32 H. 8. and conſequently continued 
as they were at Common Law till 13 Elix. impoſed a total Reſtraint on 
them, as well as all other Eccleſiaſtical Perſons, to make Leaſes to bind 
their Succeſſors for any longer Term than twenty-one Years, or three 
Lives, and tho' by that Statute they are left at Liberty, as well as other 
Eccleſiaſtical Perſons, to make ſuch Leaſes, yet having no Ability by 
32 H. 8. to make thein ſolely, as other Sole Corporations had, therefore 
to make good even ſuch Leaſes againſt their Succeſſors, they muſt have 
the Confirmation of the ſame Perſons, and in the ſame Manner, as they 
— have had at the Common Law before the making of any of thoſe 

tatutes. 7-4 

The Grant of antient Offices belonging to Eccleſiaſtical Perſons are not 10 Co. 60. 
within any of the Statutes before-mentioned, but remain as they did at Vice Tu. 
Common Law, and therefore may be gtanted with the antient Fee; but Hie, 
then all ſuch Grants muſt be confirmed: ro bind the Sucreſſor, becauſe 
they muſt have been ſo at the Common Law; 


+: 4 


and in what Manner. 


As to the Perſons who are to confirm ſuch Leaſes or Eſtates, we muſt 
take Notice, that this varies according to the Nature of the Perſons who 
make ſuch Leaſes, and tbe Nature of the Title of the Perſons who are 
n 1b G iini | 
Therefore if a Parſon makes a Leaſe for three Lives, or twenty-one C. 7; - 
Years, or leſs, obſerving the Rule before-mentioned, this is to en 2 Fe. 1 
firmed only by the Patron and Ordinary, and no Confirmation of the Leaſes 64- 
Dean and Chapter is required thereto; for they have nothing to do with 75 : 350 
that which the Biſhop doth; as Ordinary, in the Life-time of the Biſhop. - „ 
But if the Bifhop be Patron of the Church in Right of his Bifhoprick, B.. Tir. 
and alſo Ordinaty, then tht Dean and. Chapter ought likewiſe to confirm Leaſes 64. 
all Leaſes made by the Parſon, becauſe in ſuch Caſe the Advowſon of C. Li 300 b. 
the Church is Parcel of the Biſhoprick, which he cannot charge to bind 
his Succeſſor without the Concurrence and Confirmation of the Dean 


and 
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and Chapter; and how far the Succeſſor of the Parſon will be bound in 4 
ſuch Caſe, will appear hereafter. e ' 

Dyer 239. So where a Prieſt in the Cathedral Church of Hells being Parſon Im. . 

Henl. $0. parſonee of the Church of V made a Leaſe by Indenture for 1co Years | > 

Hodges verſus before 13 Eliz. rendering Rent to him and his Succeſſors; and this was 

mot confirmed by the Dean and Chapter only, without any Confirmation of 
the Biſhop, who was Patron and Ordinary; then the Parſon died, and 
his Succeſſor accepted the Rent, and after, before 13 Flix. made a Leiſe 
for forty Years, which was confirmed by the Biſhop, Dean and Chapter; 
and it was adjudged, that the firſt Leafe was ipſ facto void and deter. 
mined by the Death of the Parſon who made it, fo that no Acceptance 
of the Rent by the Succeſſor after could make it good, for Want of the 
Patron and Ordinary's Conſent. 

Dyer 61, bl. 80 where a Prebendary in a Cathedral Church, or an Archdeacon, 

106. b. 240-4. made a Leaſe for Years of Parcel of their Poſſeſſions, to which Confirma. 

P * 7 4 tion was requiſite, and this was confirmed only by the Dean and Chapter, 

5 without any Confirmation of the Biſhop; it was held, this Leaſe ſhould 

Ce. Lit. 300. h. not bind the ſucceeding Prebendary or Archdeacon ; becauſe the Biſho 
is Patron and Ordinary of every Prebend, and may be ſo of an Arch- 
deaconry ; and therefore to make good Leaſes by them againſt theit 
Succeſſors, the Biſhop's Confirmation ought likewiſe to be had, as well as 
the Dean and Chapter's. | 

Dyer 3 56. a. b. But upon the Books there ſeems a manifeſt Diverſity between the 

1 Leon. 235. Confirmation of the Biſhop, as Patron and Ordinary, without Confirma- 

88 tion likewiſe of the Dean and Chapter, and their Confirmation without | 

479, the Biſhop's; as alſo between the Reſignation, Deprivation, or Tranſſa. 

2 Bulſ. 290. tion, and the Death of the Biſhop, who ſo alone confirmed as Patron or | 

11 H. 6. 9. Ordinary; for if any Dean, Archdeacon, Prebendary, Parſon, or Vicar © 

| had made any Leaſe for Years at the Common Law, or ſhould make 

ſuch Leaſe at this Day, whereto Confirmation is requiſite, and the Biſhop, 
as Patron and Ordinary, confirms ſuch Leaſe, without any Confirmation 
of the Dean and Chapter, and then the Dean, Archdeacong Frebendary, 
Parſon, or Vicar dies, or is removed, and the Biſhop collates another as 


Patron and Ordinary; yet cannot ſuch Incumbent avoid the firft Leaſe, Þ © c ] 
tho' it was not. confirmed by the Dean and Chapter; becauſe he came inn 2 
purely by the Collation of che Biſhop, as Patron and Ordinary, without 0 
any Aid or Coneurrence from the Dean and Chapter; and therefore, aa 1 25 l 
Lit. ſe&. 648. Littleton ſays, ought to hold himſelf content, and agree to that which his? 12 
Co. Lit. 343. b. Patron and Ordinary have done, for he comes in ſubſequent to ſuch 1 
Charge: But, as appears by the Caſes before put, the Confirmation of the * =. 
Dean and Chapter alone, without the Biſhop's Confirmation likewiſe, will * Ma 
not be effectual to bind the ſucceeding Archdeacon, Prebendary, Parſon, Þ 7 —_ 
Vicar, Ec. becauſe he derives no Title under them, nor comes in witn 7 Pat 
their Aſſent or Concurrence ; for they have nothing to do with the Col- j 


lation of any Perſon, but the Biſhop does it abſolutely, and in Virtue of ar 
his own Power as Patron and Ordinary; and therefore if ſuch Leaſes 


want his Confirmation, thoſe who come under him may avoid them, not- 2 
withſtanding any Confirmation of the Dean and Chapter, under whom Vic 
they derive no Title; but becauſe ſuch Advowſon or Right of Collation By 
is alſo Parcel of the Poſſeſſions of the Biſhoprick, and to bind the ſuc- I 
ceeding Biſhop, the Confirmation of the Dean and Chapter is requiſite; " Wa 
as in all other Caſes where the Biſhop, who is a Sole Corporation, makes mes 
any Diſpoſition of the Poſſeſſions of his Biſhoprick ; therefore, without e 
ſuch Confirmation of the Dean and Chapter, the ſucceeding Biſhop, ot this 


his Incumbent, ſhall avoid ſuch Leaſe : But here another Diverſity ariſes E | 
between the Tranſlation, . Reſignation, or Deprivation of the Biſhop, and I 
his Death. In the firſt Caſe it is held, that the Leaſes confirmed by him 
alone, without the Confirmation of the Dean and Chapter, will bind the 

2 ſucceeding MY 
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ins Biſhop, and his' Incumbent, during his Life; but in caſe of 
ich Biſhsp's Death, ſuch Leaſes ſo ee by him alone, as Patron 

and Ordinary, will not bind the ſucceeding Biſhop, or his Incumbent ; 

and a Diverfity is taken where a Biſhop, &c. makes any Eſtate, Leaſe, 

Grant of a Rent-charge, Warranty, or any other Act which may tend 

to the Diminution of the Revenues, which ſhould maintain the Succeſſor, 

there the Reſignation, Deprivation, or Tranſlation of the Biſhop, c. is 

all one with his Death ; but where the Biſhop is Patron and Ordinary, 

and confirmeth a Leaſe made by the Parſon without the Dean and Chap- 

ter, and after the Parſon dieth, and the Biſhop collateth another, and 

then is deprived, tranſlated, or reſigns, yet his Confirmation remaineth 

good; for, ſays my Lord Coke, the Revenues that are to maintain the 
Succeſſor are not thereby diminiſhed ; but this ſeems a very precarious 
Reaſon ; and a better Reaſon of the Diverſity ſeems to be this, that 

when the Biſhop, as Patron and Ordinary, has by Deed under his Hand 

and Seal ſubſcribed his Confirmation of the Leaſe, this ought to- be bind- 

ing upon him, at leaſt during his own Life; and therefore tho' he be 
afterwards tranſlated, deprived, or reſigns, yet ſince theſe are either by 

his own immediate Acts, or occaſioned by his Default, it is not reaſon- 

able they ſhould be allowed to avoid or derogate from his own Acts, 

which otherwiſe would have bound during his Life , for the Law never 

permits any to avoid or derogate from his own Acts; but theſe Reaſons 

have no Place after the Biſhop's Death, for then his Confirmation is at 

an End, and can be no longer binding on his Succeſſor, ſince he had no 

Power to charge the Poſſeſſions of the Biſhoprick any longer than during 

his own Life, without Concurrence and Confirmation of the Dean and 
Chapter, who are by Law ſubſtituted and appointed to that Purpoſe. 

But yet it is moſt adviſeable to have the Confirmation likewiſe of the Dye 106. þ. 
Dean and Chapter upon ſuch Leaſes made, and in ſeveral Books their 221. 5 
Confirmation is either pleaded or admitted, ſince without it the Leaſe "4 5g 
cannot bind any longer than during the Biſhop's Life, who ſo con- Leaſe, 64. 
firmed it. Tir. Confir- 
mation 31, 30. 


In ſome Caſes the Confirmation of the Patron is neceſſary, and in 
ſome not; wherein this Diverſity is taken in the Books, that ſuch Sole 
Corporations, who have not the abſolute Fee and Inheritance in them, 
as Prebends, Parſons, Vicars, and ſuch like, if they make any Leaſes 
or Eſtates there to bind their Succeſſors, the Patron muſt confirm the 
ſame ; but ſuch Sole Corporations who have the whole Eſtate and Right 
in them, as Biſhops, Abbats, Ec. or ſuch Corporations Aggregate who 
have the whole Fee and Inheritance in them, as Dean and Chapter, 
Maſter, Fellows, and Scholars of any College, Hoſpital, Ec. theſe may 
make Leaſes to bind their Succeſſors, without any Confirmation of the 
Patron or Founder, tho* the Biſhop, Abbat, Dean, Maſter, Cc. were 
= preſentable ; and the Reaſon of this Diverſity appears in the Nature of 
= the Right with which each is inveſted. | 
; But if a Parſonage or Vicaridge be a Donative, then the Confirmation 1 Ret. br. 
of the Patron alone is ſufficient to all Leaſes, Ec. made by the Parſon or 481. 

: 4 and ſhall bind the Succeſſor without the Confirmation of any Der 273. 
other. 

: If there be a Patron paramount, as well as an immediate Patron, Con- Ce. L/ 300. b. 
ffrmation of the immediate Patron, without the other's Confirmation, is Conp- Incumb. 
not good]; as if a Parſon be Patron of the Vicaridge of the fame Church, 572 
and the Vicar makes a Leaſe, confirmed by the Parſon and Ordinary, 

& this is not good without the Confirmation of the Patron of the Rectory 

| alſo, becauſe both have an Intereſt in the Poſſeſfions of the Vicaridge.' 
If the Biſhop af H. be Patron of the Church, Preſentative of B. which 1 Ret. Ab. 
lies within his Dioceſe, and this is the Corps of a Prebend in the Church 4'% 


Ha} ; Leigh and 
Vol. III ier. Cro. Eliz. 585. Dr. Herbert and Munday. 1 Sid. $7. 1 Keb. 280 Gie — Rider, 
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of J. and the Biſhop of A. is alſo Patron of the Church of C. which i, 
alſo Freſentative, and lies in the Dioceſe of the Church of D. and after. 
wards the Church of C. is lawfully annexed and united by the Aſſent 
of the Biſhops,. Deans and Chapters, of both Dioceſes, to the ſaid Pre. 
bend of B. and afterwards the Biſhop of A. doth collate J. S. to the ſid 
Prebend, which now by the Union doth confiſt' of both Churches, ang 
doth inſtal him in the Cathedral Church of A. and then the Prebendary 
makes a Leaſe for Years, which is confirmed by the Biſhop, Dean and 
Chapter of A. and not by the Biſhop of B. yet this is a good Confirms. 
tion, for by the Union the Biſhop of D. hath annexed the Church of & 
to the Prebend' of B. and fo hath deprived himſelf of the Power of 
Confirmation as Ordinary; for after the Union, the Prebendary is in. 
veſted in both Churches by his Inſtalment, without any other Prefent. 
ment, Admiſſion, Inſtitution or Induction to the Church of B. or C 

If the Dean of any Cathedral Church makes a Leaſe or Grant of 
any of his Poſſeſſions, whereof he is ſole ſeiſed, to bind his Succeſſor, 
and Confirmation be neceſſary thereto, this muſt be confirmed by the 
Biſhop and Chapter of the ſame Church, and not by the King, altho 
he be the Patron of ſuch Deanery ; becauſe, as hath been ſaid; the Dein 
and Chapter have the whole Fee and Inheritance in themſelves, and then 
the Patron's Concurrence or Confirmation is not neceſſary ; but it ſeem 


to be a Doubt, whether the Confirmation of the Biſhop be neceſſary to | 
ſuch Grant or Leaſe; and ſeveral Books ſeem to hold, that the Confir- ©. 
mation of the Chapter alone, without the Biſhop, is ſufficient to make 


good the Dean's Leaſes or Grants that need Confirmation; but yer eit 


is laid down as a Rule in the Parſon's Councellor, that the Biſhop's Con- 
firmarion, as well as the Chapter's, is neceſſary to all Leaſes and Grants © 
made by the Dean; and what is faid by Fitz. that the Biſhop and 


Chapter ate in Law looked upon but as one Body, feems alſo to Favour 
this Opinion; for it is reaſonable that the whole Body ſhould conſent to 


the Granting of their Poſſeſſions, and not that the Biſhop, who is the | 
5. Head of the Body, ſhould be unconcerned therein; alſo the Poſſeſſion: | 7 
„ of the Dean are ſaid to be derived from and carved out of the Biſhoprick, | 7 

and the Biſhop de Fure is ſaid to be Patron of the. Deanery, which! 
are all ſtrong Arguments to prove the Biſhop's Confirmation neceſſary, Þ® 
tho* no Book Caſe can be found expreſly to warrant it, but rather the © 7 


contrary, as appears by the Caſes. firſt cited, wherein no Notice is taken 
of the Biſhop's Confirmation, or that it was neceſſary ; ĩideo Quere: 

But if ſuch Deanery be meerly Donative, then the King's Conſent 
and Confirmation, as Patron, muſt be obtained, and that without the 


Biſhop's Confirmation is ſufficient, as in all other Donatives, wherewith | 7 


the Biſhop has nothing to do. 


The Dean of Hells might antiently have paſſed his Poſſeſſions belong- | 
ing to his Deanery, with the Aſſent of the Chapter, without the Biſhops | 
Confirmation; and after this Deanery of Nells was ſurrendered by tht |. 


Dean thereof, with all the Poſſeſſions thereunto belonging, and fo di 


ſolved by Act of Parliament; this Diſſolution. was confirmed and a ne" | 
Deanery erected, and the Nomination of a new Dean, and his Succeflors, | 


given to the King and his Succeſſors; and it was thereby alſo enadted, 
that the Dean and his Succeſſors might demiſe, grant or part with an) 
of their Poſſeſſions, in the ſame Manner and Form as the antient Dean 
might and uſed to do; in this Caſe, if the new Dean made any Leaſe 


or Grant of any of his Poſſeſſions, the Biſhop's Confirmation is nt 
neceſſary thereto, tut only the Chapter's, becauſe that alone was ſuli- a 
cient before; neither is the Confirmation of the King requiſite, becav* way 
this is not a meer Donative of the King, tho' he hath the Nomination ® 


the Dean; and by the Statute the new Deanery is made of the * of 
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Poſſeſions of his Biſhoprick, whereto Confirmation is neceſſary, and this * 
oy . 
Co. Lit. 3or, 


Leaſe for Years, and the Biſhop and one Dean and Chapter only con- jo wa * 


firms it, this will not bind the ſucceeding Clerk of the ſucceeding Biſhop, %%, Biſho 


ſo ſurrendered, were again erected, yet Confirmation by the other would 
be ſufficient ; as was held by the greater Part of the Juſtices in Ireland, 
and by five Juſtices in England, who certified their Opinion to be ſo 
into Ireland. 

If two Biſhopricks, that were originally diſtinct, be by lawful Au- 12 co. 51. 
thority united, and the Uſage hath been ever ſince the Union, that the 
ſeveral Deans and Chapters have made Confirmations ſeverally, viz. 
each Dean and Chapter of the Leaſes or Grants of the Poſſeſhons of 
their reſpective Biſhoprick, but the Charter of Union is not extant, or 
cannot be found; ſuch ſeveral Confirmation is good, becauſe it ſhall be 
intended, by reaſon of the Uſage, that the Union was made Spiritually, 
and in ſuch a Manner, that notwithſtanding the ſame, that all Leafs 
and Grants ſhould ſeverally be confirmed as they were before the Union; 
and this either to prevent Confuſion, or by reaſon of the Remoteneſs of 
the ſeveral Deanerics; and then Modus & conventio vincunt Legem, and 
ſuch Confirmation by one Dean and Chapter, of their own original Poſ- 
ſeſſions, is good; ſecus if the Union were made generally, for .then both 
ought to confirm. | | 

If a Biſhop hath no Dean and Chapter, then his Grants are to be Das. 1. 
confirmed by the Clergy of his Dioceſe, where Confirmation is neceſſary ; 1 Rol. Abr. 
for the Law will not truſt any ſole Corporation with the Diſpoſition 977 
of his Poſſeſſions, as hath been before obſerved. 

Whenever a Dean and Chapter are to confirm any Leaſe or Grant, Comp. Incumb 
the Dean himſelf muſt join with the Chapter, and Confirmation by his 367. 
Subdean, Deputy or Proctor, will not be ſufficient; for they have no 
| Power to charge the Poſſeſſions of the Church, neither is any Stranger 

capable of being a Dean, Subſtitute or Proctor, but only one of the 
Chapter. 

Therefore, where upon a Compoſition for Tithes, a Parſon granted 11 H. 4. 84. 
an Annuity to the Abbey of Battel, and this Grant was confirmed by Ble. Tir. Cor- 
the Biſhop, Dean and Chapter, being Patrons; but in the Deed of 8 * 
Confirmation it appeared that the Dean was abſent, and did not put his . 
Seal thereto, but that the Chanter, who was his Commiſſary, did it for Latch 237. 
him; and there it was held, that tho' the Dean might have a Commiſſary 
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Dyer 233. 5. 
Comp. Incumb 


308. 


Latch 251. 


— 


1 


or Deputy to exerciſe his Spiritual Juriſdiction, yet that ſuch — | 


or Commiſſary cannot charge the Poſſeſſions of the Church. 

A Leaſe was made by the Free Chapel and College of Wind ſor under 
the common Seal, but the Dean or Warden himſelf was not Party to 
the Leaſe, but one who was his Deputy in his Abſence; and upon a 


Palm. 480. Suit in Chancery, to ſet aſide the Leaſe, a Statute of the College wa; 


Noy 94- 
Palm. 460, 


480. 


Latch 237, 


250. 


1 Fon. 158, 


Dc, 


Comb. Incumb. 
368. 


ſhewn for the Authority of the Deputy to exerciſe and perform the 
Office of Dean in all Things in Perſorr', & Collegium, Ec. yet the Judges 
held, that the Confirmation by the Deputy was not good, for that he 
had no Authority to confirm this Leaſe by the College Statute pro- 
vided ; for that by the Word Collegium, all the Poſſeſſions of the College 
were not to be underſtood, but only the Site and Circuit of the Col- 
lege, or Place of its Situation; which Caſe ſeems to prove, that if by the 
Statutes of a Church or College, the Deputy Dean may confirm Grants, 
and join in the making of Leaſes, as if the Dean himſelf was preſent, 
and joined therein, that then ſuch Confirmation will be good; for the 
Founder or Patron may make what Laws he pleaſes for the Regulation 
of the Corporation, and when he has inveſted the Deputy-Dean with 
ſuch Power, this has the ſame Sanction that any other Laws for the 
Regulation of that Corporation have. 55 

As a Deputy-Dean, generally ſpeaking, cannot confirm Leaſes, ſo 
neither can he who is but a meer Commendatory Dean, viz. a Dean 
by Recipere in Commendam ; for tho' he may take the Profits, becauſe 
that was one End of his having the Deanery in Commendam, and may, 
with the Chapter, chuſe a Biſhop, and alſo exerciſe Spiritual Juriſdiction, 
and ſue or be ſued by that Name, becauſe thoſe Acts are of Neceſſity, 
and for the Advantage of the Deanery ; yet cannot- he confirm Leaſes, 
for this is meerly a voluntary Act, and ſuch Commendatory Dean is 
but Depoſitarius, and not a Dean compleat ; but if a Dean be elected 
Biſhop, and before his Conſecration obtains a Diſpenſation to hold his 


Deanery in Commendam, fuch Dean may well confirm Leaſes, Ec. and | 


if he be tranſlated to another Biſhoprick, and after his Election, and- be- 
fore Conſecration, obtains a Diſpenſation to hold the ſame Deanery is 
Commendam with his ſecond Biſhoprick, his old Title remains; and Con- 
firmations, and other Acts done by him as Dean, are as good in Law as 
if he had never been made Biſhop; for there is a great Difference be- 
tween a Recipere in Commendam, and Retinere in Commendam; the one 
comes in purely by Virtue of the Diſpenſation, and has no other Title; 
the other comes in. legally at firſt as Dean, and by Virtue of the Diſpen- 
ſation is only enabled to continue ſo ſtil, for that gives him no original 
new Title, as in the other Caſe, and therefore he is as much Dean as he 
was before; and the ſame Diſtinction holds between Recipere and Reti- 
nere in Commendam, in Caſe of Biſhops; for a meer Commendatory 
Biſhop in the Recipere cannot confirm Leaſes,  E9c. but in ſuch Caſe the 
Archbiſhop is to do it; alſo the Guardian of the Spiritualties cannot 
confirm Leaſes ; for ſuch Confirmation, being a meer voluntary Act, and 
being to transfer a Right to another, none are capable of it but thoſe 
who have the Eftate and Right in themſelves, which ſuch Commenda- 


tors in the Recipere, Subſtitutes, Rectors, Deputies, and Guardians of 


the Spiritualties have not. 

Where there is a meer Commendatory Dean in the Recipere.; Quere, 
whether the Biſhap's Leaſes and Grants are not to be confirmed by the 
Clergy of the Dioceſe, in Caſe where there is no Dean and Chapter, or 
by whom elſe. o TW 

All Leaſes or Grants, which need Confirmation of a Dean and Chap- 
ter, are to be confirmed by the Dean and major Part of the Corporation 
and being ſo confirmed are good, tho? ſeveral of the particular Members 
diſſent, or are not preſent; for the Dean and major Part of the Chapter 
make the Corporation, and the others have no Negative Voice to hae 
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ch Majority from doing any Corporate Act; for otherwiſe, by the 
3 2 Nene of one or two Members, the whole Corpo- 
ration might ſuffer; and that this was the Law, appears by the following 

+} of Parliament. | 
Ke" Albeit that by che Common Laws of this Realm of Euglaud, all 33 8. cap. 
Aſſents, Elections, Grants and Leaſes, had, made and granted, by the 
Dean, Warden, Provoſt, Maſter, Preſident, or other Governor of any 
Cathedral Church, Hoſpital, College, or other Corporation, b what- 
ſoever Name they be incorporated or founded, with the Aſſent and 
Conſent of the more or greater Part of their Chapter, Fellows or 
Brethren of {ſuch Corporation, having Voices of Aſſent thereunto, be 
as good and effectual in the Law, to the Grantees or Leſſees of the 
ſame, as if the Reſidve of the whole Number of ſuch Chapter, Fellows 
and Brethren of ſuch Corporation, having Voices of Aſſent, had 
thereunto conſented and agreed; yet the ſaid Common Law, notwith- 
ſtanding divers Founders of ſuch Deaneries, Hoſpitals, Colleges and 
Corporations, within the ſaid Realm, have, upon the Foundations 
and Eſtabliſhment of the ſame Deaneries, Hoſpitals, Colleges, and 
other Corporations, eſtabliſhed and made, amongſt other their peculiar 
Acts, local Statutes and Ordinances, that if any one of ſuch Corpora- 
tion, having Power and Authority to aſſent or difſenr, ſhould and 
would deny any ſuch Grant or Grants, that then no ſuch Leaſe, Elec- 
tion or Grant, ſhould be had, or leaſed or granted ; and for the Per- 
formance of the ſame have been, and be daily thereunto ſworn ; and 
ſo the Reſidue may not proceed to the Perfection of ſuch Elections, 

Grants and Leaſes, acccrding to the Courſe of the Common Laws of 
this Realm, unleſs they ſhould incur the Danger of Perjury ; for the 
avoiding whereof, and for the due Execution of the Common Law 
univerſally within this Realm, and every Place, in one Conformity of 
Reaſon to be uſed, be it Ordained, Eſtabliſhed and Enacted, by the 
Authority of this preſent Parliament, That all and every particular Act, 
Order, Rule and Statute, heretofore made, or hereafter to be made, 
by any Founder or Founders of any Hoſpital, College, Deanery or 
Corporation, at or upon the Foundation of any ſuch Hoſpital, College, 
Deanery or Corporation, whereby the Grant, Leaſe, Gift or Election, 
of the Governor or Ruler of ſuch Hoſpital, College, Deanery or Cor- 
poration, as have or ſhall have Voice or Aſſent to the ſame, at the 
© Time of ſuch Grant, Leaſe, Gift or Election, hereafter to be made, 
© ſhould be in any wiſe hindered, or let by any one, or more, being the 
© lefler Number of ſuch Corporations, contrary to the Form, Order and 
© Courle of the Common Law of this Realm of Enz/and, ſhall be from 
henceforth clearly fruſtrate, void, and of none Effect, with an Abroga- 
tion of all Oaths heretofore taken to ſuch Effect, and a Penalty of 5 7. 
on any Perſon who ſhould for the future give ſuch Oath. 

When the Dean and Chapter are to confirm any Leaſe, there ought 
not only to be a Majority of them, but they ought alſo to be perſonally 
preſent, and Capitulariter Congregati in one Place; which, with other 
Circumſtances relating to the Manner of their Confirmation, vill appear 
by the following Caſe, which was thus: | : 

The Biſhop of Fernes makes a Leaſe for Years, the Chapter conſiſting Das. 42, 43 
of eleven Perſons, viz. the Dean and ten Prebends, confirm it in this &c. Dean 
Manner, vz. the Dean makes one F. S. a meer Layman, his Proctor or aud Chapter 
Subſtitute, to give his Aſſent to all Leaſes and Grants; this Proctor, and C — : 
three of the Prebends only meet together, and fix the Chapter-Seal to . 
the Confirmation of this Leaſe, which Confirmation was made in the 1 Rot. Abr. 
Name of the Dean and Chapter; after that three others of the Prebends, 49: 
ar ſeveral Days, by themſelves, ſubſcribe their Names to the ſaid Con- 
firmation; and after the Death of the Biſhop, his Succeſſor enters upon 
the Leſſee; and it was adjudged lawful, for that the Leaſe was void 
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Dyer 143. 
Dav. 47, 48, 
Sc. 

2 Rol. Abr. 23. 


Show Par. 
Caſes 29. 


Dyer 28 2» 5. 
in Margin. 


fit de Coltegio; and another, Votum dari non poteſt per Literas; and agreeable 


after the Death of the Biſhop who made it, for want of Confirmation: 
1. Becauſe no Confirmation was made by the Dean himſelf, but only 
By the Proctor, which was not ſufficient; for he was meerly a Stranger 
to the Chapter, and not capable of ſuch Procuration ; and therefore all 
he did is void both by the Canon and Common Law ; for in the Canon 
Law the Rule is, Alſens non poteft demandare Votum ſuum, niſi uni de Capi. 
thlo ; and there is another Rule, Oportet quod Procurator ſemper inflitutu; 


to this is the Rule of the Common Law; for in the Parliament the Peer; 
may give their Vote by Procurator or Proxy, but their Prottors muſt 
be Barons, and Members of the ſame Houſe; and a Stranger is not 
capable of being a Proxy ; and admitting he were, yet where a Co 
ration paſſes any Intereſt, the Members thereof cannot give their Aſſent by 
proctors or Subſtitutes ; and ſo the Doubt in Dyer ſeems to be reſolved. 
2. It was adjudged, that tho' the Deed of a Corporation needs no De. 
livery, as the Deed of a natural Perſon does, but that the Fixing of the 
Corporation Seal gives Perfection to it, yet the major Part of the C 
ration ought to be preſent when the Seal is fo affixed ; for the majot 
Part of the Chapter make the Corporation, and their Act is the AR of 
the Corporation, tho the others do not agree; but here was only the 
Proctor of the Dean and three of the Chapter preſent when the Seal was 
affixed, which is not ſuffieient ; for there ought then to be a Majority | 
preſent, otherwiſe it may be ſaid to be cum Aſſenſu, but not Conſenſi, | 
and it ought to be ch Aſſenſu & Conſenſu of the Dean and Chapter; for 
no more than a Body Natural can do any perfect Act, if it be diſmem. 
bered, the Head in one Place, and the Hands in another, no more can 4 
Body Politick ; and therefore they ought to be Capitulariter congregati in 
a certain Place; tho' it was agreed, they are not confined to meet in 
theit Chapter-Houſe, but might meet at any other Place; but at ſuch | 
Meeting and Sealing there ought to be a Majority then preſent; for if 
they ſet their Names at ſeveral Times, and in ſeveral Places, after, this 
makes it not to be the Act of the Corporation, but Factum Singulorum in 
their ſingular and private Capacity, and fo ſhall not bind; alſo it wa 
held, that the major Part of the Members being aſſembled, ought to give 


their Voices and Conſents ſingly and diſtin&tly, and not in a confuſed Þ / 


and uncertain Manner, as in the Choice of Knights of the Shire; and 
when the major Part doth ſo conſent, their Conſent ought to be expreſſed 
by their fixing of rhe Seal to the Deed of Confirmation or other Grant. 

The Corporation of the Mayor, Bailiffs, and Burgeſſes of Wind 
made a Leaſe for Years, one Bailiff only aſſenting; and this was held: 
void Leaſe, if there were two Bailiffs, becauſe then one is not a Majority; 
but as to the Burgeſſes, it was held, that if the greater Part of them 
aſſented, this would be ſufficient, tho? they were not preſent at the Seal. 
ing, if their Aſſent was had before; but Quere; for the foregoing Caſe 
ſeems to be an Authority that there muſt be a Majority preſent at the 


Time of the Sealing; for that is the Act which expreſſes their Conſent; | # 
and unleſs there be a Majority then preſent, no Aſſent at any other Tine 
can make that good, which, for Want of a Majority, was void when t“ 
was done; but in that Caſe it appears, that the Conſent of the Majority 
was not had till after the Sealing; whereas in this Caſe the Conſent ol 


5 
35 


the Majority was before the Sealing, tho' ſuch Majority was not preſent 2 2 | 


& 40. 


= n s Caſe, But here a material Difference is to be ob ſerved between a real Intetet Ty, 
and a bare Authority or Power only, as to the Manner of concurring u 


Plow. 199. 
1 Rol. Abr. 
478. 

8 H. 7. 7, 8. 
2 Leon. 176. 
4 Leon. 11. 
Clerk's Caſe. 


at the Sealing; and therefore @1gre if this makes any Difference. 


ſuch Leaſes; for if a Dean be ſeiſed of Lands in Right of him and b 


Chapter, or a Maſter or Warden of an Hoſpital or College in Right of © | 
himſelf and the Brothers and Siſters or Fellows of the ſame College, ® 
a Mayor in Right of himſelf and the Commonalty, and the Dean, Maſte!, as 


Bro, Tit. Confirmation 30. Tit. Faits (45.) Co. Lit. 300, 346. Godb, 210 Ireland and. BH 
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Warden, or Mayor make a Leaſe by Indenture between the Dean and 
Chapter, Maſter or Warden, and the Brothers and Siſters or Fellows of 


the ſame Hoſpital or College, or between the Mayor and Commonalty of 


the one Part, and J. &. of the other, whereby the Dean with the Aſſent 
and Cgpſcnt of the Chapter, or the Maſter with the Aſſent of the Bro- 
thers and Siſters, or the Warden with the Aſſent of the Fellows and 
Scholars, or the Mayor with the Aſſent of the Commonalty, leaſe ſuch 
Lands to J. S. and with ſuch Aſſent or Conſent put thereto their Com- 
mon Seal, this is a void Leaſe ; for the Chapter, Brothers and Siſters, 
Fellows and Scholars, or Commonalty are equally ſeiſed, and have an 
equal Right and Intereſt in the Lands with the Dean, Maſter, Warden, 
or Mayor, and therefore ought to join in the Leaſing or Granting Part of 
the Deed, and not only to give their Aſſent; tor they all make but one 
Perſon in Law; and a Body cannot be diſtinct, ſo as that one Part may 
aſſent to the Acts of the other; but if the Dean were ſole ſeiſed of, the 
Lands in Right of his Deanery, the Maſter or Warden in Right of their 
Maſter or Wardenſhip, or the Mayor in Right of his Mayoralty, then 
the Leaſe of the Dean, Maſter, Warden, or Mayor alone, with the 
Aſſent and Conſent of the other Perſons before-mentioned, is ſufficient ; 
becauſe the Dean, Maſter, Warden, or Mayor only are ſeiſed and have 
a real Intereſt, and the other Perſons before-mentioned have no Intereſt 
at all, but only a bare Right or Power of aſſenting to the Leaſes or 
Grants of their reſpective Heads, and therefore their Aſſent or Conſent 
is ſufficient, without joining in the Leaſing or Granting Part; ſo if an 
Abbat or Prior be ſeiſed of I.ands in Right of the Abby or Priory, yet 
becauſe the Monks are all dead Perſons in Law, and not capable of 
having any Lands, of being- impleaded, and ſuch like Acts, therefore 
tho they, together with the Abbat or Prior, conſtitute and make up but 
one Body, yet the Abbat or Prior only have the Power of Leaſing, and 
the Aſſent or Conſent of the Convent muſt be had and expreſſed by 
affixing their Common Seal, in the ſame Manner as where the Chapter, 
having no Intereſt in their own Right, are to afſent to the Leaſes of their 
Dean; ſo likewiſe where a Parion makes a Leaſe for Years, he only is 
to grant or leaſe the Lands, and the Patron and Ordinary are only to 
give their Conſent by affixing their reſpective Seals, and expreſſing their 
Conſent or Aſſent in the Body of the Deed ; for the Parſon is the prin- 
cipal Grantor, and the others have not any real Intereſt in the Lands, 
tho* the Law has thought fit to require their Aſſent to all Leaſes or 
Eſtates to be made by the Parſon. 


A Dean, ſeiſed of Lands in oy a of him and his Chapter, made a 


and it was held rot good ; becauſe their Deeds being ſevered cannot 
operate at all, ſince they are but one intire Body, and therefore cannot 
ſever in their Acts; but if after ſuch Leaſe they had all joined in a Con- 
firmation, this had amounted to a new Leaſe, and been good as to the 


jont Act of them all, as the original Leaſe itſelf would have been, if all 
had joined in the I caſing Part. 


o 


A Leaſe for Years was made in t 


6. 
Leaſe ſor Vears, the Chapter confirmed this Leaſe by a diſtinct Deed, 123 — 


Margin. 


his Manner; Præpoſit ns, Socii, & Scho- 1 Leon. 134. 


leres Collegii Reg:nal's in Oxonia, Gardianus Fioſpitalis, c. and Excep- 4 Leon. 85. 


tion taken that it ought to have been Guardiani, in the Plural Number, 
for the College conſiſts of many Perſons, and each of them is c 
and therefore not like an Abbat or Convent; 
good, and the College is but one Bod 
Cardiauus is ſufficient to deſcribe it by. / 
As a Patron may confirm explicitly by his Deed 
he alſo confirm by Conſequence of Law ; for if a P 
for Years to the Patron, who grants or aſſigns it over to another, this 
amounts to a Confirmation in Law by the Patron; becauſe a Confirma- 


o 


but per Curiam it was held 
y, and as one Perſon, and therefore 


Provoſt of 


Queen's Col- 


apable, lege, Oxon. 


or Writing, ſo may 5 C. 15. 
erſon makes a Leaſe Newcomb's 
Calc. 

Cro Car. 38. 
I Rol. Re 0 


351. Co. Lit. 301. 1 Rol. Abr. 481. 
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5 Co. Sr. 


Co. Lit. 297. 
Aloor 479, 


431. 


Co. Lit. 300. 
Bendl. 238. 
1 And. 47. 
Hetley 7 5- 


— 


tion being nothing but an Aſſent under the Hand and Seal of the Party 
confirming, ſuch Aſſent in this Caſe ſufficiently appears by his aſſigning 
over the Leaſe to another; but without ſuch Aſſignment, the Ordinary' 
Confirmation will not make good the Leaſe to the Patron to bind the 
Succeſſor, becauſe in the Acceptance of the Leaſe the Patron was only 
paſſive, and executed nothing under his Hand and Seal which could 
amount to a Confirmation, as in the other Caſe, where he makes an 
actual Aſſignment over; but in Caſe of ſuch Confirmation in Law, the 
Patron ought to be abſolutely ſeiſed of the Advowſon ; otherwiſe it will 
bind only according to the Eſtate he hath therein, as will appear here. 
after; but ere, if the Aſſignment in this Caſe were without Writing, 
if that would be good, or could amount to a Confirmation, 

Another Difference obſervable in the Manner of confirming ſuch Leaſes 
as we are treating of, is, as to their Duration or Continuance ; for if a 
Parſon makes a Leaſe for twenty-one Years at this Day, and the Patron 
and Ordinary confirm his Eftate therein for ſeven Years, or, reciting the 


Leaſe, confirm Dimiſſionem predi#, & etiam Indenturam eidem ſcripto Om. 


firmationis annexam, & omnia in eadem content, quoad ſeptem Annos ſolum- 
modo, & non ultra, yet is the Eſtate or Leaſe well confirmed for the 
twenty-one Years; for when they confirm the Eſtate of the Leſſee, that 
is intire, and cannot be divided : So where a Prebendary made a Leaſe 
of a Rectory, Parcel of his Prebend, for ſeventy Years before the Sta- 
tutes, and the Biſhop, reciting the Demiſe, confirmed the ſaid Demiſe 
or Leaſe for fifty Years, and no more, and the Dean and Chapter like. 
wiſe confirmed the ſame in the ſame Manner, it was held by all the 
Juſtices, that they might confirm ſeverally, and that their Confirmation 
was extendible to the whole ſeventy Years; for when they confirm Dimiſ- 
ſionem prædict', they confirm that Demiſe or Leaſe, which comprehends 
and includes the whole Term of ſeventy Years, and then the Words pro 
Termino fifty only, & non ultra, come too late, and are repugnant to the 
Confirmation of Dimiſſionem preditt', which included the whole Term of 
teventy Years ; but is was agreed, that if after ſuch Recital of the De- 


"mile they had confirmed the Land to the Leſſee for fifty Years only, 


this had been a good Confirmation for fifty Years only, and no ſuch 
Repugnancy in the Confirmation; and ſo if the Demiſe had been of 
thirty: Acres, they might have confirmed the Leaſe as to one or more 
Acres, or might have confirmed all, or Part, on Condition ; and a Di- 
verſity was taken between a bare Aſſent without any Right or Intereſt, 


and an Aſſent coupled with a Right or Intereſt ; for the Termor, who is 
to perfect an Act by his Attornment, cannot aſſent for a Time, nor upon 
Condition, nor for Part of the Thing granted, but it ſhall enure abſo- 


lutely to all; becauſe he having but a bare Right cannot qualify or 
apportion it ; but the Biſhop, who is Patron, and the Dean and Chap- 
ter, have an Intereſt in the Parſonage or Prebend, and every Part of it; 
for the Patron hath Jus conferendi; and a Releaſe to the Patron of an 
Annuity in the Time of Vacation is good, and the Patron and Ordinary 
may charge the Glebe in the Time of Vacation, and therefore having an 


Aſſent cloathed with an Intereſt may qualify it as they pleaſe: Another 
Difference was taken in the Caſes before- mentioned between a Leaſe for 


Years and an Eſtate of Freehold or Inheritance; for if a Parſon or Pre- 
bendary make a Leaſe for Years, Confirmation may be made of the 
Land, as has been ſaid, for a leſſer Number of Years, or of the Leaſe 
for a leſſer Number of Acres; for the Years or Acres are ſeveral, altho' 
the Leaſe or Term, or Land, are one; ſo that if a Leaſe be made fort 
five Years, rendering 20 J. per Annum Rent, the Years are ſeveral, ſo 
that an Action of Debr will lie for the Rent every Year ; but if a Par- 
{on or Prebendary before the Statutes had made a Leaſe for Life, a Gift 
in Tail, or #Feoffment in Fee, and Confirmation had been made of the 


Land to the Leſſee, Donee, or Feoffee for an Hour, this is, good for 


4 | ever; 
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ſhall hold it diſcharged ; becauſe the Confirmation was defeated by the 
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ever; for the Freehold or Inheritance paſſing by one and the {ame Livery 
is intire, and then the Confirmation, which is an Act of leſs Notoriety, 
cannot break or divide it; for ſuch Confirmation being an Aſſent to an 
Act which paſſed the whole, mutt extend to the whole which paſſed by 
the Act. 


3, That Eſtates they who make ſuch Confirniations are 
| | to Have. | 

As to the Eſtate they who make ſuch Confirmation ought to have, to Comp. Incumb. 
make the Leaſe effectually binding upon the Succeflors, this regards 372. 
chiefly the Patron, whoſe Advouſon or Right of Patronage being a tem- 
poral Inheritance, and confidered as ſuch, is to be governed by the ſame 
Rules as other temporal Inheritances are; and therefore his Confirma- 
tion, being in Nature of a Charge upon the Advowſon, is to be directed 
by the Eſtate which he hath in the Advowſon, and can continue no 
longer than that endures. | 5 

Therefore if the Patron be but Tenant in Tail, or Tenant for Life, his Ce Tir. zoo. 
Confirmation (hall bind only ſuch Incumbents as come into the Church Fong Abr. 
during his own Life; and accordingly it was agreed by Coke and Dod- 7 Rt. Rep. 
deridee, that if a Parſon makes a Leaſe for Years, which is confirmed by 361. 
the Patron and Ordinary, the Patron being Tenant in Tail, and the Pa- Bi-. 95. 
tron and Parſon both die, and the Iſſue in Tail doth preſent another, his ! %. 254. 
Freſentee ſhall hold the Rectory diſcharged of ſuch Leaſe; and alſo they 
agreed, that altho' the Iſſue in Tail after a Preſentation levies a Fine, 
yet the Preſentee of the Conuzee, when the Church becomes void again, 


Preſentation of the Iſſue in Tail before the Fine levied ; but if the Patron, 
Tenant in Tail, diſcontinues the Eſtare- Tail, the Leaſe confirmed b 
him ſhall ſtand good during the Diſcontinuance, or if the Eſtate-Tail be 
barred, it ſhall ſtand good for the whole Term; for now the Eſtate of 
the Patron, in reſpect whereof the Eſtate was only voidable by the Pre- 
ſentee of the Iſſue in Tail, is become an abſolute and unavoidable Fee. 

So if the Patron had a conditional Eſtate in the Advowſon, and he C. Li.. 300. l. 
confirms a Leaſe of the Parſon's, and after the Condition is broken, this . 
defeats alſo his Confirmation, ſo that the ſucceeding Incumbent ſhall not 
be bound by it; for his Confirmation, which was in Virtue of, and de- 
rived out of his Eſtate in the Advowſon, could not be more laſting than 
that Eſtate itſelf was. 3 

If the Chaplain of a Chantry or Free Chapel, that was a Donative, had Dyer 252. 
made a Leaſe for Years before the Diſſolution of Chantries, and the 1 Ret. 4br. 
Patron of the Chapel, being ſeiſed of the Patronage in Tail, had con- 40. 
firmed it, this ſhould not have bound the Chaplain of the Iſſue in Tail; 
becauſe the Tenant in Tail could not, by any Act of his, bind the Iſſue 
in Tail after his Death ; and in ſuch Caſe, if the Patronage of the Dona- 
tive came to the King, by the Statute of Chantries, neither the King, 
nor his Clerk, ſhould be bound by the ſaid Leaſe ; bur if the Donor had 
levied a Fine after the Confirmation, by which the Iſſue in Tail was 
bound from avoiding the Leaſe, the King alſo ſhould be barred ; and as 
the Iſſue in the other Caſe would not have been bound, no more would 
the King, who comes in ſubject to all the Advantages or Diſadvantages 
the Iſſue in Tail was capable of, or liable to. 

: If Tenant in Tail of an Advowſon, and his Son and Heir Apparent, . ry. 4t- 
join in a Grant of the next Avoidance, and after the Tenant in Tail dies, 482. 


the Son ſhall avoid the Grant, becauſe he had nothing in the Advowſon 
at the Time of the Grant made. 
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Leaſes and Terms fo2 Dears. 


Dyer 72. b. 
in Margin. 

1 Leon. 234. 
Lancaſter ver. 
Lucas. 


Dyer 133. a. 
1 Rol. Abr. 
479 


Aoor 67,481. 
Dyer 72. b. 
185. 4. 

Cro Car. 582. 
1 Jen. 454. 
1 Rol. Abr. 
450. 

Co. Lit. 46. 4. 
7 Co. 36. 
Hob. 7. 


A Parſon makes a Leaſe for Years, and there being three Coparcener; 
or Tenants in common, who are Patrons, all ought ro join in the Con. 
firmation, elle it will not bind the next Incumbent; becauſe they are all 
but one Patron; per Cote: But if there be a Compoſition to preſent by 
Turns, Qucre if a Leaſe confirmed by him, that hath the next Turn when 
the Church voids, ſhall not be good to bind his Preſentee. But in the firſt 
Caſe it is held, that if one of the Patrons, and the Ordinary, confirm the 
Leaſe, and the Parſon dies, and then the Ordinary collates by Lapſe, 
this Confirmation by the one Patron is good, and that the Collatee ſhall 
not avoid it; and this faid there to be adjudged upon long and good 
Argument, and the Caſe cited for it is Lancaſter and Lucas ; which does 
not appear to be adjudged in Leonard, but is there ſaid to be adjourned, 
ergo Str Canſam ; for the Ordinary hath no Intereſt, but preſents in 
Right of the Patron, and therefore his Clerk ſhall be ſo far bound, and 
no farther, than the Clerk of him who ſuffered the Lapſe ſhould have 
been ; bur Popham argued, that this Title of Lapſe was an Intereſt in 
the Ordinary, and not an Authority only, and then all who come in 
under that Intereſt ſhall be bound by the Ordinary's Confrmation of the 
firſt Leaſe ; and he ſaid, that at the Beginning the Patron was not re— 
{trained to any Time to preſent his Clerk, but the fix Months was 
appointed, at the Inſtance and Suit of the Ordinaries, by a Canon con- 
firmed in the Council of Lateran; before which Time the Ordinaries had 
not any Lapſes; but after the ſaid Canon they had an Intereſt, which 
the Civilians call Iutereſſe caducum & conditicnale; and it is ſuch an Inte- 
reſt, that if the Biſhop dieth before Collation or Preſentment, ſo as the 
Temporalties come to the King, the King ſhall preſent. Qrzre of this. 

If the Husband and Wife, Patrons of a Church in Right of the Wife, 
confirm a Leaſe made by the Patron, yet this ſhall not bind the Preſentee 
of the Wife, if ſhe ſurvives her Husband, nor her Heirs, nor their Pre- 
ſentees after her Death, becauſe the Deed was void guoad the Wife, being 
a Feme Covert, and the Husband had nothing but in her Right, which 
died with him. 

Tho' he who confirms as Patron hath the Fee-ſimple of the Advowſon 
in him, yet if before he confirms he hath granted away the next Avod— 
ance, his Confirmation of the Preſentee's Leaſe will not be good to bind 
the Preſentce of the Grantee of the next Avoidance, unleſs ſuch Grantee 
doth alſo confirm; and if the Preſentee of him who hath the next Turn 


doth enter and avoid ſuch Leaſe, (as he well may,) and then dies, and 


the Patron of the Fee preſents a new Incumbent, who is admitted, inſti- 
tured, and inducted, this new Incumbent ſhall hold the Benefice diſ- 
charged of the Leaſe, as his Predeceſſor ſhould have done, tho? he came 
in by the Preſentation and Admiſſion of the Patron and Ordinary, who 
confirmed thar Leaſe: So if the Biſhop were Patron in Right of his 
Biſhoprick, and after ſuch Leaſe made by the Parſon, the Biſhop, Dean 
and Chapter had granted the next Avoidance to another, and then after 
they had all confirmed the Leaſe; yet upon the Incumbent's Death, if 
the Grantee of the next Avoidance preſents, and his Clerk is admitted, 
inſtituted, and inducted, and avoids the Leaſe, it ſhall never after take 
Place againſt any ſubſequent Incumbent, tho' he come in by the ſame 
Patron who confirmed ſuch Leaſe ; the Reaſon of theſe Caſes is, becauſe 
the Grantee of the next Avoidance and his Preſentee come in by Title 
paramount the making or perfecting of ſuch Leaſe, and the Preſentee or 
Parſon having the whole Fee in him, when he has once defeated the 
Leaſe, it ſhall never after revive or take Place againſt any ſubſequent 
Incumbent ; and tho? Littleton ſeems to be of Opinion, that the Parſon 
hath not the Right of the Fee-ſimple in him, yet he explains himſelf to 
mean as to the bringing of a Writ of Right; for otherwiſe it is the Act 
of the Parſon which chargeth or gives, and the Patron and Ordinary do 
only afſent, and then the Leaſe being avoided by him who hath oy oy 
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ſimple of that Land which was fo leaſed, it can never after be ſet up 
again, being totally defeated by his Title Paramount. Another Reaſon 
may be, that having granted the next Avoidance before ſuch Leaſe made 
or perfected, the Grantee is now become the preſent Patron, and ought 
to concur in all Acts whereby the Poſſeſſion ſhould be charged ; for as 
before ſuch Grant, the Patron's Confirmation, who had the whole Fee 
in him, would have been ſufficient ; ſo now having granted away Part of 
that Fee, the Grantee onght to join likewiſe, that ſo the Confirmation 
may be by all who have any Intereſt in the Parſon1ge, as well thoſe 
who have the preſent and poſſeſſionary Intereſt, as thoſe who have the 
future and reverſionary Intereſt, ſince otherwiſe the Confirmation is not 
compleat, and the Leaſe is then liable ro Avoidance for want thereof. 
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If a Church be full of a Parſon, and after another is made Parſon 1 Rel. Abr. 


and inducted, and he makes a Leaſe for Years, which is confirmed by 
the Patron and Ordinary, yet the Leaſe is void, becauſe he who made it 
was not Parſon, the Church being full before. 
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So if a Church be void, and one enters and occupies of his own Wrong, 1 Rol. Abr. 
without any Preſentation or Inſtitution, and occupies as Parſon, and 477: 

- ** 8 A . di 9 S 6.2 

makes a Leaſe for Years, which is. confirmed by the Patron and Ordi- %%. 

nary ; yet this is void, becauſe the Leſſor was no Incumbent, for none pe, 120. 


can be Parſon or Incumbent without Preſentation or. Collation, and ſo 
he had nothing in the Parſonage; ſo a Leafe by a Parſon, Vicar, Pre- 
bend, Cc. before Induction or Inſtalment, tho' confirmed, ſhall not 


bind the Succeſſor, becauſe till then they have nothing in the Temporal 
Poſſeſſions. 


But if a Church be void, and one preſents by Uſurpation, and the 9H. 6. 33. 34- 


Incumbent of the Uſurper, after Admiſſion, Inſtitution and Induction, 
makes a Leaſe for Ycars, which is confirmed by the Uſurper as Patron, 
and by the Ordinary, and after, in a Qnare Impedit, the true Patron 
recovers, and removes the Incumbent; yet it ſeems the Leaſe ſhall ſtand, 
becauſe there was a Patron de fad, who made and confirmed ſuch 
Leaſe, and the Parſon coming in by all the Solemaities of Law when 
the Church was void, the People could take Notice of no other, and 
therefore all Acts done by him, and legally confirmed, are good ; but 
Role cites this Caſe, that the Succeſſor of the rightful Patron after Re— 
covery ſhall avoid ſuch Leafe, becauſe it was not made or confirmed by 
a rightful Parſon or Patron; ideo Q1ere. 


King Ed. 6. being Patron of a Church full of an Incumbent, by his Dyer 244- 


Letters Patents grants the Advowſon to the Biſhop of Coventry and 
| Litchficld and his Sucegſſors, and grants, that after the Avoidance of the 


Co. Lit. 352. 
I Co 155. 4. 


Church by Death, Reſignation, or otherwiſe, that the ſaid Biſhop, and 10 Co. 48. 4. 


his Succeſſors, ſhould hold the ſaid Church iz Proprios uſus ; the Biſhop 
after, by Indenture, makes a Leaſe for forty Years, to begin at ſuch a 
Time as the ſaid Parſonage ſhould come to the Hands of him, or his 
Succeſſors, by Death, Reſignation, or otherwiſe ; and this is confirmed 
by the Dean and Chapter; the Biſhop dies, then the Incumbent dies, 
and the Succeſſor of the Biſhop enters and makes a Leaſe for Twenty- 
one Years, Cc. and by all the Juſtices it was held, that the firſt Leaſe 
was abſolutely void, for the Leſſor had nothing in the Parſonage im- 
propriate during the Life of the Incumbent, and he ſurvived the Leſſor, 
and therefore it could never take Effect; and it could not be good by 
Eſtoppeh, becauſe the Truth, of the Caſe appeared in the Indenture of 
Leaſe itſelf, that he had nothing during the Incumdent's Life, which 
Caſe farther proves that the whole Fee is in the preſent Incumbent ; 
and, as in the Caſes before-mentioned, the Avoidance of a Leaſe by the 
prelent Incumbent ſhall be an Avoidance of it for ever; ſo in this Caſe, 
for want of the preſent Incumbent's Joining, the Leaſe ſhall never ariſe. 


4. At 
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Co. Lit. 301. As 
3 Leon. 17. 
4 Leon. * 
Biſhop o 
Roc he ſter 's 
Cale. 


Co. It $01.4. 
1 Rel. Abr. 
4783. 

Palm. 466. 
1 atch 240. 
Dimmock's 
Cate. 


Co. Lit. 300. b. 
1 Rol. Abr. 
480. 

7 H. 4.1% 
Bro. Nov. 
Caſes 201. 


Owen 33. 


N. 6:3. 

1 Hel. Abr. 
480. 

Dyer 196 


1 Ro! Thr, 
480. 
8 H 6. 6. 


3. At what Time ſuch Confirmation is to be made 


As to the Time of Confirmation, generally ſpeaking, it is not mz. 


terial, whether it be before or after the making of the Leaſe, which 


to be ſo confirmed, ſo it be made in the Life-time of the Parties wh, © 


make the Leaſe ; for the Confirmation is but an Aſſent or Agreement h 
Deed to the making of ſuch Leaſe or Grant, and not a Confirmation 
of the Eſtate itſelf, as will appear more fully by the following Caſes and 
Diverſities. . 

If a Diſſeiſor makes a Charter of Feoffment to A with a Letter gt 
Attorney to deliver Seiſin, and before Seiſin given, the Diſſeiſee confirm 
the Eſtate of A. or the Deed made to A. this is clearly void, tho' Livery 
be made after; for this muſt enure as a Confirmation of the Eſtate, 
which cannot be good before the Eſtate paſſed, which before Livery it 
did not; but if a Biſhop had made a Charter of Feoffment before the 
Starutes, with a Letter of Attorney, and the Dean and Chapter before 
Livery confirm the Deed, this is a good Confirmation, and Livery made 
after is ſufficient ; ſo if the Biſhop had granted a Reverſion, the Dean 
and Chapter might confirm the Deed or Grant before Attornment. 


So if a Biſhop at the Common Law had granted Lands by Deed to 


the King, and before Inrolment the Dean and Chapter, by their Deed, 
confirm the Deed of the Biſhop, and after the Deed of the Biſhop is 


inrolled, this is a good Grant and Confirmation, becauſe as to the Biſhop | 
it was a perfect Deed, and therefore capable of being confirmed; tho' to 
enable the King to take there wanted Inrolment, which might be at any 
Time after; the ſame Law, if the Biſhop had made a Leaſe for Years to | 


the King, Confirmation of the Leaſe before Inrolment would be good. 


So it the Patron and Ordinary had by Deed given Licence to the | 


Parſon to grant a Rent-Charge out of the Glebe, and the Parſon had 
granted it accordingly, this was good, and ſhould bind the Succeſſor, tho 
this was not a Confirmation ſubſequent, but a Licence precedent. 


So if a Biſhop makes a Leaſe for Years at this Day, which needs 
Confirmation, and the Leuſe is made on the ſecond of May, and 
confirmed on the firſt of May, this is a good Leaſe by Catlin and Southeet; 
but I ray objected, that a Leaſe cannot be confirmed before it be made; 
to which they replied, that the Aſſent before was a good Confirmation 
of the Leaſe made after. 

So where a Biſhop made a Leaſe the ſecond of May, which was con- 


firmed the third of May, and ſealed the fourth of May, this was held a 
good Confirmation. 


So where the Deed of Confirmation bore Date before the Deed con- | 


firmed, but by Agreement the Deed confirmed was firſt delivered, the 


Confirmation was held good; for a Confirmation is but a meer Aſſent by ! 
Deed to the Grant, and therefore may be either before or after the 
Grant or Leaſe itſelf, or at the Time of the Leaſe or Grant; as ifa 
Parſon makes a Leaſe with the Aſſent of the Patron and Ordinary, this FR 
ga good Confirmation; and ſo where the Dean and Chapter are to 


confirm likewiſe, if their reſpective Seals are affixed. 


And yer it hath been holden on the contrary, that if a Confirmation £ ; 
be made and delivered before the Grant or Leaſe to be confirmed, that 


this is not a good Confirmation; and tho” after the Grant or Leaſe the 
Deed of Confirmation be delivered again, yet that will not make it good, 
for that it was a Deed by the firſt Delivery; and the ſecond Deliver} 
will not make it good as an Aſſent, becauſe the Aſſent ought to be bY 


Deed, and the firſt Delivery was void ; but that Confirmation may w 
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made before the Grant or Leaſe to be confirmed ; the other Caſes are 
expreſs, and the Reaſon of the Thing ſeems likewiſe to make for it ; for 
the Confirmation being nothing but an Aſſent or Agreement that the 
Biſhop or Parſon may make ſuch Leaſe, &c. when this Aſſent appears 
under Seal, and a Leaſe, c. made purſuant to it, there can be no Rea- 
ſon to impeach the Leaſe after, which has all the Sanction that the Law 
requires, viz. the Concurrence and Aſſent of the Perſons appointed by 
Law to that Purpoſe, and before or after are only Circumſtances of 
Time, which ſeem not material when the Aſſent, which is the Subſtance, 
ſufficiently appears. 1 
T . if a Biſhop makes a Leaſe for Twenty-one Years according Mor 66. pt. 
to the Statutes, and after makes a concurrent Leaſe for Years of the 180. 
ſame Land to another, and after, before any Confirmation of the ſecond 
” Leaſe, the Biſhop makes another concurrent Leaſe to a third Perſon, 
which is immediately confirmed, and after the ſecond Leaſe is con- 
firmed alſo: in this Caſe the ſecond Leaſe ſhall be good and effectual 
by the Confirmation, altho' the laſt Leaſe was confirmed before it, be- 
cauſe the Confirmation adds nothing to it, nor conveys any Intereſt, 
but only makes it more perdurable and effectual. SIN 2 
And upon this Reaſon it hath been adjudged, that Leaſes made before 5 C 15. 
” 13 Eliz. for more Years than are allowed thereby, being confirmed Ce. 
after the ſaid Statute, are good, and ſhall bind the Succeflor ; for the C7. F1;z. 18. 
Confirmation is only an Aſſent, and when it is made relates to the making Higgins ver. 
of the Leaſe, which being before the Statute, remains at Common Law, G74 ; 
and by Conſequence binds the Succeſſor; alto ſuch Confirmations being g,. Jar © 
= only to perfect Leaſes made before that Statute, are not within the In- : 
tent thereof. | | 
So where an Archdeacon, Impropriator of a Parſonage 12 Eliz. let Co. Elz. 430. 
Part of his Glebe for fifty Years, and the Biſhop, Patron of the Arch- 1 445 
deaconry, and the Dean and Chapter, 15 Eliz. confirmed that Leaſe, Dy 2 
and then the Archdeacon died; and it was held, 1. That the Statute Eakenſtal, 
I Eliz. extended only to the immediate Poſſeſſions of the Biſhoprick, 
and here the Land let was not any Part of the Poſſeſſions of the 
1 — but of the Archdeaconry, and the Confirmation, tho' it is 
= neceſlary, yet at moſt it amounts only to an Aſſent, and the Intereſt 
8 1 from the Archdeacon, and not from the Biſhop; but if the Biſhop 
ad been diſſeiſed of any of the Poſſeſſions of the Biſhoprick, and after 
had confirmed the Land to the Diſſeiſor, this would not bind his Suc- 
= ceflors, becauſe here the Confirmation paſſed an Intereft, and without 
ſuch Confirmation the Biſhop himſelf might have entered. and reſtored 
the Poſſeſſion, and no Act of his ſingly can bind his Succeſſor. 2. It was 
adjudged that this Confirmation, tho' after 13 El/iz. ſhould bind the 
Archdeacon's Succeſſor, becauſe the Leaſe to which .it relates was made 
before the Statute, and that Statute reſtrains only from Alienating, not 
from Confirming. | | | | 
But if a Biſhop, Parſon; or any other ſal. Eccleſiaſtical Corporation, c Lit. 3ot. 
makes a Leaſe for Years, which needs Confirmation, this Confirmation 21 H. 7. 1. 
ought to be made in the Life and during the Incumbency of the Leſſor, P*28 118. 
for after his Death, Reſignation, Deprivation, or other Amotion, the Lone! 
Leaſe is become void for want of Confirmation; and then Confirmation Book the 
made after cannot revive it, tho it be made in the Vacation before any contrary is 
« Succeſſor comes in. | held by 
1 Clench. 
But if a Parſon makes a Leaſe for Years, which is not confirmed by 5 Cs. 15. 
the Biſhop or Patron then in Being, but by the ſucceeding Biſhop and Cr: Car. 3. 
tucceeding Patron, this is a good Leaſe, and ſhall bind the Succeſſor, 
becauſe the Leafe was abſolutely good againſt the Parſon himſelf who 
made it, and the Confirmation was only neceſſary to make it binding on 
the Succeſſor ; and in this Caſe, the Leaſe being duly confirmed during 
Vol. III. 5G the 
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390 Teales and Terms for Meat. 


the Incumbency, had all the Sanction the Law requires; for chere is no 
prefixt Time for the Confirmation of ſuch Leaſes, ſo it be made during 
the Life and Incumbency of the Leſſor. 


— 


5. How far Kegard is to be had to the true Naming ot 
the Cozpozation o2 Perſons who do confirm. 


Ryo. Tit. Herein we ſhall only obſerve, that Corporations Aggregate, as Dean 
Leaſes 45- and Chapter, Mayor and Commonalty, Warden and Fellows, Ge. may 
Dye 86, make or confirm Leaſes, without expreſſing either the Chriſtian or 


17 21, Surname of the Dean, Mayor, Warden, Ec. becauſe in their Politick 
Hob. 52. Capacity, as a Corporation Aggregate, they continue always the ſame, 


1 Leon. 507. and are ſaid never to die; but in Leaſes or Confirmations by a Biſhop, 

— = this Dean, Mayor, Sc. or other ſole Corporation, both their Chriſtian and 

Corger 3 Surname, or at leaſt their Chriſtian Name, ought to be expreſſed, be- 
cauſe they are ſubject to Death and Succeſſion, Ec. and therefore muſt 
be particularly named to ſhew whoſe Leaſe, Ec. it was, and ſo ſome hold 
too in the firſt Caſe. 


(4) Ok void o2 voldable Leaſes by Eccleſiaſti 
cal Perſons: And herein, 


1, Againſt whom Leaſes not purſuant to the Statutes, 
o2 otherwiſe defective, are void 02 only voidable. 


Ces. Elix. 440. ER E it is to be obſerved, that if a Biſhop grants the next Avoid- 
And. 241, ance of a Church, which is not warranted by 1 Eliz. becauſe it is a 
_ _ Thing which lies meerly in Grant, out of which no Rent can be re- 
Gre. MS ron: ſerved ; or makes a Leaſe of the Advowſon of a Church, or grants an 
2Brownl.164. Annuity out of the Poſſeſſions of his Biſhoprick, or makes a Leaſe of 
Cro. Eliz,207, Tithes for three Lives, or a Leaſe of any other of his Poſſeſſions, not 
. pur ſuant to all or any of the eight Rules before- mentioned; yet in none 


8 a. of theſe Caſes is ſuch Leaſe or Grant void or voidable by the Biſhop 


10 Co. 59. b. himſelf who made it, but remains good againſt him during ſuch Time 


2 Leon. 138. as he continues Biſhop ; but as to the Succeſſors of the Biſhop, ſuch 


: Leon. 395. Leaſes or Grants are void or voidable, as the Caſe happens to be, as will 


1 Rol. Rep. | | ; 
_ ”Y appear hereafter ; and the Reaſon ſuch Leaſes or Grants are good againſt 


1 Keb. 182. the Biſhop himſelf, who made them, is becauſe they were ſo at the 

11 Co. 73.4 Common Law, and the Statutes were made only for the Benefit of the 
Succeſſors, that they ſhould not be bound by the Acts of their Prede- 
ceſſors, which might turn to their Prejudice and Diſadvantage ; but not 
to give the Biſhop himſelf Power to avoid or derogate from his own 
Acts, which would be againſt all Rules both of Law and Equity, and 
therefore was not within the Meaning of the ſaid Statutes ; for then he 
would be impowered by Act of Parliament to do wrong to other Perſons, 
which it cannot be preſumed the Parliament intended to allow. 

1 Rot. Rep. So where a Biſhop, by Deed inrolled, gave Lands to the Queen, 

151. without the Conſent of the Dean and Chapter, yet it was held that this 
was good againſt the Biſhop himſelf who made ſuch Gift. 
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% for the Reaſons before- mentioned, tho' the 13 Flix. cap. 10. ſays 
hat all Leaſes, Gifts, Grants, Cc. made by any Perſons, or Corpora- 
ons therein mentioned, contrary to the Tenor of that Act, ſhall be 
utterly void and of none Effect to all Intent, Conſtructions and Purpoſes ; 
vet ir hath been adjudged, that a Leaſe made by a Dean and Chapter 
againſt the ſaid Statute ſhall not be avoided, nor any Covenants therein 
contained, during the Life and Continuance of the Dean that made the 
Leaſe ; fo that if they have made a Leaſe for Years of any of their Poſ- 
ſeſſions, and before the Expiration thereof make a concurrent Leaſe alſo 
for the ſame Lands, and then make a third Leaſe for Lives, with ex- 
preſs Covenant, that the Grantee for Lives ſhall enjoy the Land againſt 
the ſecond or concurrent Leaſe, and Grantee for Lives being in Poſſeſſion 
is evicted, and brings Covenant againſt the Dean and Chapter; in this 
Caſe, tho' the Leaſe for Lives be void by the 13 liz. yet it was agreed 
by the Juſtices, that becauſe the Dean who made the Leaſe for three 
Lives was living, and continued Dean at the Time of the Eviction, that 
the Leaſe was not void, and by Conſequence an Action was well main- 
tainable againſt the Dean for Breach of the Covenant therein contained. 

So where a Maſter and Fellows of a College, by deed inrolled, made 
a Leaſe for Years, not warranted by that Statute, and afterwards ſuf- 
fered a Fine, and five Years to paſs without Claim; tho' this was void 
againſt the ſucceeding Maſter, yet by Conſtruction the Leaſe and Fine 
were held good againſt the College, (tho? it be a Corporation Aggregate 
that never dies,) during the Life of the Maſter, who was Party to the 
Leaſe, and made no Claim, becauſe he was the Head and principal Part 
of the Corporation. 2 

So if a Dean, Archdeacon, Prebend, Parſon, or other ſole Corpora- 
tion, make Leaſes of their ſole Poſſeſſions, not warranted by the ſaid 
Statutes, yet they ſhall bind themſelves during their own Time, becauſe 
the Statutes were made to provide chiefly for the Benefit of the Suc- 


ceſſors, and not to relieve the Parties themſelves againſt their own Acts 


or Grants; tho' it is held by Popham, that if a Parſon made a Leaſe 


without reſerving any Rent, that this ſhould not bind even himſelf ; but 


Quzre. | 

But where there is a Chapter that hath no Dean, as the Chapter of 
the Collegiate Church of Sourhivel, there Grants or Leaſes made by them 
contrary to 13 Eliz. are void ab iuitio againſt themſelves; and ſo of Leaſes 
or Grants by any other Corporation Aggregate, who have no Head or 
principal Perſon ; for they muſt be either void ab initio, or good for 
ever, becauſe they continue always the ſame, and one has no Superiority 
or Power more than another; but in Caſe of a Dean and Chapter, 
Maſter and Fellows, Ec. tho' they are a Corporation Aggregate, and 
never die, yet Leaſes or Grants made by. them, contrary to the ſaid 
Statutes, ſhall bind during the Time of the Dean, Maſter, Cc. who was 
Party thereto, becauſe ſuch Dean, Maſter, Oc. who are the Head of the 
Corporation, are ſubje& to Death and Succeſſion, as other ſole Corpo- 
rations, and therefore ſhall have no Aid from this Statute to avoid their 
own Leaſes; but only their Succeſſors, for whoſe Benefit the Statute 
was made, together with the Chapter, ſhall have Power to avoid ſuch 
Leaſes, Sc. but if the Dean and Chapter, Maſter and Fellows, Ec. were 
all equally ſeiſed, and the Dean and Maſter ſolely ſhould make a Leaſe, 
tho* it were in all Reſpects warranted by the Statutes, yet this Leaſe 
ſeems void ab initio at Common Law, becauſe the Dean, Maſter, Oc. 
had no ſole Seiſin whereof to make any Leaſe at all; but the Chapter in 
the one Caſe, and Fellows in the other, having an equal Eſtate. and 
Intereſt, ought to have joined in ſuch Leaſe or Grant, and for want of 
their joining ſuch Leaſe or Grant ſeems void at Common Law, as it 
would be for a Miſnomer, Sc. and then the Leſſee cannot hold it 
Againſt the Dean and Chapter, if they ſeek to avoid it | 


As 


1 Brocunl. 21. 
Moor $75. 

2 Brownl.1 34, 
158. 

3 Co. 60. 

1 Leon. 308 
Co. Lit. 45. 4. 


1105.67. 78.f. 
1 Rol. Rep. 
171. 


Hetley 24. 
Ca. Lit. 45. 4. 
Comp. Incum b. 


380. 


1 Mod. 204. 
2 Mod. 56. 
Hard. 326. 

1 Leon. 308. 
3 Co. 60. 

Co. Lit. 45. 4. 
325. b. 341. 
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1 


Dyer 239. As Leaſes and Grants, not warranted by the Statutes, are not void 
againſt the Leſſors and Grantors themſelves, ſo neither are Leaſes gr 
Grants made without due Confirmation, where Confirmation is neceſſary, 
but only by the Grantor's Death or Amotion. 


7 Co. 35. If a Biſhop makes a defective or voidable Leaſe or Grant, not only 
re the Succeſſor, but alſo the King, when the Temporaltes come into his 
Ca % Hands, may take Advantage thereof, by avoiding them during the 


Vacancy of the Biſhoprick, in Privity and Right of the Biſhop ; but yet 
this ſhall not ſo abſolutely avoid the Leaſe, but that the ſucceeding 
Biſhop may make the ſame either good or void, at his Election, as to 
himſelf; and this either expreſly, as by actual Agreement to the Leaſe 
or Grant of his Predeceſſor; or implieitly, as by Acceptance of Rent in- 
curred after the Death of the Predeceſſor; or doing any other Acts, which 
amounts to an Agreement in Law; and therefore this differs from the 
Caſes before put, where Avoidance of a Leaſe by a Parſon ſhall avoid it, 
not only for his own Time, but alfo againſt all his Succeffors, ſo that 
they can never after ſet it up again, or affirm it by any Act of theirs 
whatſoever ; for the Parſon hath the whole Fee-fimple in him as much 
as any of his Succeſſors can ever have; and therefore when he once avoids 
the Leaſe, as to the whole Fee-ſimple which he hath, he avoids it for 
ever, ſo that it can never after revive ; but the King hath not the Fee- 
ſimple in the Temporalties, but only the Cuſtody or Guardianſhip of 
them during the Vacation of the Biſhoprick, which is but a temporary 
and qualified Intereſt ; and therefore what he does ſhall not be binding on 
the Succeſſor ; but if the Succeſſor himſelf avoids ſuch Leaſe or Grant, 
then it is the ſame with the other Caſe, and no ſucceeding Biſhop after 
can revive or ſet it up again, becauſe it was avoided by one who had 
the whole Fee-fimple and Eſtate in him. 

But here a Difference is to be obſerved betwixt ſuch Leaſes as are 
actually void by the Death, Sc. of the Leſſor, and ſuch as are only 
voidable; and here again we muſt diſtinguiſh, 1. Between the Perſon 
leaſing. 2. Between the Things leaſed, and the Leaſes themſelves ; and 

* becauſe the Common Law, with reſpe& to the three Diſtinctions, holds 
good ſtill, where the ſeveral Statutes before- mentioned are not purſued, 
we ſhall conſider how the Common Law ſtood in theſe Particulars, which, 
together with the Reaſons thereof, will ſhew how the Law is at this Day 
upon the ſaid Statutes. 

The firſt Diſtinction to be obſerved is between the Perſons leaſing, 
that is, between ſuch ſole Corporations as had the whole Fee-ſimple 

« abſolutely in them, as Biſhops, Abbots, E9c. and ſuch ſole Corporations 
as were looked upon only to have a qualified Fee-ſimple, as Parſons, 
Vicars, Prebends, Provoſts in Cathedral Churches, and others who were 

Bro. Pit. 4 Prefentative or Collative, and not Elective. | 
ceptance 9,10, AS to Leaſes by Parſons, Vicars, Sc. if by the Common Law any 
20, 26. Tit. of theſe had made a Leaſe for Years of any of the Poſſeſſions of their 
Corfirmation Church, without Confirmation of Patron and Ordinary, E9c. ſuch Leaſes 
= 3 by their Death, or other Avoidance, had become abſolutely void with- 
ſes 18, 19,32, out Entry or other Ceremony, ſo as no Acceptance of the Rent, of 
. other Act done by the Succeſſor, could affirm or make them good or 
E N. E 5% binding over againſt themſelves; but Leaſes for Years by Biſhops, Ab- 
8 bots, Ec. tho? without Confirmation of the Dean and Chapter, or Aſſent 
Peph. 121. of the Covent, were not abſolutely determined by their Death, c. 
Dyer 46, 239. but continued good till ſome Act done by the Succeſſor to avoid them; 
Co. Lit 45: b. for they have, and always were allowed to have the whole Fee-ſimple 
de. „ and Inheritance of their Poſſeſſions in themſelves; and therefore before 
Hetl. 88. the third Council of Nice, Anno 110. might by their ſole Alienation, 


+ Rb Abr. without the Confirmation of the Dean and Chapter, have bound their 
481. | 


1 Rol. Rep. 361. Bridgm. 94. 3 Co. 65. Raym. 166. 2 Teb. 325. 
1 Succeſſor 
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Succeſſor for ever; and tho' by that Council ſuch Alienations are re— 


ſtrained, as hurtful and injurious to the Church, and the Confirmation of 


the Dean and Chapter made neceſſary ; yet this is only gnoad Binding 
the Succeſſor ; for the Fee- ſimple continues ſtill in them, and therefore 
Leaſes for Years made by them ſubſiſt after their Death or Removal, as 
they would do if they had been made by a Tenant in Fee of any Lay 


poſſeſſions, till the Succeſſor comes to avoid them by Aid of the Canons 
made at that Council, which have received a Sanction from our Law. 

So it was in Caſe of Abbats, Priors, or Deans, Ec. where they were p;4. the Au— 
ſole ſeiſed, if they had made a Leaſe for Years of any of their Poſſeſſions, thorities / 
this had not abſolutely determined by their Death, &c. becauſe they had 44. 
the whole Fee- ſimple in them; and therefore ſuch Leaſes continued good 
till the Succeſſor came to avoid them, for Want of Confirmation of the 


Perſons ſubſtituted by Law for that Purpoſe. 


Therefore where a Prebend made a concurrent Leaſe for Years of Hurd 156. 
Tithes, rendering the antient Rent, without Confirmation of the Dean 
and Chapter, yet it ſeems to be allowed, that this was not abſolutely void 
by his Death, Ec. but only voidable ; and then Acceptance of the Rent 
by the Succeſſor will make it good during his Time; for I. caſes not war- 
ranted by thoſe Statutes remain at Common Law, which makes them 
only voidable, not actually void upon the Death, Cc. of the Perſon who 


makes them. 


The ſecond Diſtinction to be obſerved is, between the Things leaſed, 


and the Leaſes themſelves. 


It has been before obſerved, that Leaſes for Years by Parſons and Vi— 
cars determine abſolutely by their Death, without Entry, or other Cerc- 
mony ; but if they make a Leaſe for Lite or Lives, and die, or are re- 
moved, yet the Leaſe continues good till ſome Act done by the Succeſſor 
to avoid them; the Reaſon is, becauſe ſuch Leaſe for Lite or Lives being 
an Eſtate of Freehold, could not paſs without the Solemnity of Livery 
and Seiſin; and therefore to defeat that, there muſt be an Act of equal 
Notoriety, viz. the Entry of the Succeſſor ; and by Conſequence, if the 
Succeſſor before ſuch Entry accepts the Rent, or does any other Act figni- 


nifying his Conſent to ſuch Leaſe, this affirms the ſame during his Time, 


fo as he can never after avoid it, becauſe it was only voidable, not actu- 
ally void by the Leſſor's Death, c. and conſequently capable of an 
Affirmance; and the Law is the ſame at this Day, as to Things which lie 


in Livery. 


Sir John Tho- 
rouohoood and 
Sir Henry 
Herbert. 


Vide the 
Books ſupra. 


But as to Things which lie in Grant or Prender, there ſeems a Diverſity cu. Fac. 173, 
between the Common Law and the Law as it ſtands at this Day upon Comp: Inwunb. 
the before- mentioned Statutes ; for if a Biſhop makes a Leaſe for Lives 


of a Portion of 'Tithes, or other Things not manurable, 


reſerving the 


380-1. 
Palm. 175. 
Deye 134, 


antient Rent, and dies, Cc. and his Succefſor accepts the Rent, yet this zis. 
Acceptance ſhall not bind him, becauſe the Leaſe was abſolutely void b 
the Biſhop's Death, Ec. who made it, without Entry, or other Ce! emony z wy 44+ 
and the Reafon of its being ſo abſolutely void is, becauic the Things 
leaſed lying only in Grant or Prender, no Rent could be thereout re- 
ſerved, recoverable by the Succeſſor; for diſtrain he could not, becauſe 


there was nothing wherein a Diſtreſs might be taken; and an Action of 
Debt would not lie, becauſe the Leaſe being for Lives, no Action of 


Debt was maintainable till after the Lives ended; and therefore ſince his 
Acceptance of the Rent due at one Day, will not enable him to ſue for it, 


if after wards denied, he ſhall not be bound by ſuch Acceptance; but if 
the Tithes, or other J hings lying in Grant had been let for Years, there 


the Succeſſor's Acceptance of the Rent would have bound him during his 
Time, becauſe then he might have an Action of Debt for any Arrears 
Conſtruction ſeems to ariſe wholly from 


that ſhould incur after : and this 


the Statutes before-menticned, which, as appears before, were made 
wholly to provide for the Succeſſor, 
Vol. III. 


5 H 


that he might not be impoveriſhed 


or 


Bro, Tit. 
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or prejudiced by the Acts of his Predeceſſor; for at Common Law Al 
Leaſes for Lives or Years, as well of Things which lay in Grant as of 
Things which lay in Livery, were only voidable after the Biſhop, 
Death, Cc. not actually void: And herein the Law at this Day, as ta 
Biſhops, appears to be the Reverſe of the Common Law as to Parſqn 
Vicars, Ec. for as their Leaſes for Years were abſolutely void by their 
Death, Sc. but their Leaſes for Life or Lives only voidable ; ſo here the 
Biſhops Leaſes for Lives are abſolutely void by their Death, Ec. whereas 
their Leaſes for Years are only voidable by their Succeſſor : But Quer 
whether the Common Law made any ſuch Diſtinction as to Things in 
Livery and Things in Grant, either in Caſe of Biſhops, or Parſons, Vi. 
cars, Cc. for the only Diſtinction taken Notice of in the Books is, be. 
tween Biſhops, Cc. who had the whole Fee abſolutely in them, and Par. 
ſons, Vicars, Oc. who bad only a qualified Fee, and between Leaſes for 


| Years by Parſons, Vicars, Cc. and Leaſes for Life or Lives made b 


2 Rol. Rep. 
161. Ed. 
Cobe's Caſe. 

1 Fon. 406. 
Cro Cav. 95. 
1 

10 C29. 60, 61. 
Oro Fac. 173. 


them; but it ſeems clear, that if the Law be ſo at this Day as to Biſhops, 
when they make Leaſes of Things in Grant, fo it is as to all other Fecle— 


ſiaſtical Perſons, (except Parſons, Vicars, Ec.) within the Statutes bef te. 


mentioned, that Leaſes for Lives of Things in Grant determine abſo— 
jutely by their Death, for the Reaſons before given; but Leaſes for Years 
of ſuch Things in Grant are only voidable by the Succeſſor, not abſolutely 
void ; but as to Parſons, Vicars, &c. Leaſes for Years made by them, 
whet'er of Things in Livery or Things in Grant, determine abſolutely 
by their Death, if not duly confirmed, or the Statutes not purſued ; be- 
cauſe then they remain at Common Law, where their Death or other 
Amotion was an abſolute Determination of all Leaſes for Years in general 
made by them, and conſequently of Leaſes for Years of Things in Grant, 
as well as others; and this Diſtinction in the principal Caſe between 


Leaſes for Lives of Things in Grant, and Leaſes for Years thereof, by 


Biſhops, and other Eccleſiaſtical Perſons within the ſaid Statutes, (ex- 
cept Parſons, Vicars, &c.) that the one are abſolutely void by the 


Death, c. of the Leſſor, and the other only voidable, ſeems to be a rea- 


ſonable Diſtinction, and to reconcile all the Books, which make it a great 
Queſtion, if Leaſes in general by Biſhops, c. not purſuant to the ſaid 
Statutes, are abſolutely void by the Death, Cc. of the Leſſor, or only 
voidable ; for if Leaſes for Years by them of Things which lie in Grant 
are only voidable, and not actually void, becauſe the Succz:flor is not 
without ſome Remedy for the Rent, and therefore may adhere to that, 
if he pleaſes, and affirm the Leaſe for his Time ; much leſs are Leaſes 
for Years or Lives of Things which lie in Livery (tho? the Statutes are 
not purſued,) abſolutely void by the Death, Sc. of the Leſſor, ſince in 
ſuch Caſes the Succeflgr has as full and ample Remedy for the Rent by 
Diſtreſs, or otherwiſe, as he would have had if all the Circumſtances 


required by the Statutes had been purſued; and then quilibet poteſt rent 


Palm. 17 5. 
Biſhop of Ox- 
ſord's Cale. 


crare 22 pro ſe introducto; and it the Succeſſor thinks fit to wave the 
Delect of ſuch Circumſtances, and abide by the Leaſe, it would be un- 
reaſonable, and againſt the Intent of the Statutes, to put it out of his 
Power ſo to do, by making the Leaſe actually void, ſo as no Acceptance 
of the Rent, or other Act done by him, could affirm it; but where his 
Acceptance of the Rent at one Day will not help him to any Remedy for 
it the next, there it would be unreaſonable that ſuch an unwary Ack 
ſhould ſtrip him of the Benefit intended for him by the ſaid Statutes, and 
where he had no Remedy for the Rent, ſhould have none for the Land 
neither, which would totally fruſtrate the Deſign and Intent of the Act, 
2 tend to the Impoveriſhment of moſt Succeſſors to Eccleſiaſtical Per- 
ons. 

But this Acceptance of Rent, which ſhall affirm a voidable Leaſe, muſt 
be by him who is perfect Succeſſor; therefore where the Succeſſor of a 
Biſhop, before he had a Reſtitution of the Temporalties out of the Kings 

I | accepted 
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accepted the Rent reſerved by his Predeceſſor upon a voidable Leaſe, 
yet it was held, that notwithſtanding this Acceptance, he might well enter 
and avoid the Leaſe ; becauſe before ſuch Reſtitution he was not perfect 
Succeſſor ; and then ſuch Acceptance of the Rent ſhall not bind him, any 
more than if he had been a pertect Stranger. | 

So where a Maſter of a College, or Head of any Corporation Aggregate, 
accepts Rent upon a voidable Leaſe made by his Predeceſſor, and the 
reſt of the Corporation, without Authority in Writing from the Corpo- 
ration to accept the ſame, this Acceptance ſhall not affirm the Leaſe 
during the Life or Continuance of ſuch Maſter or Head who ſo accepted 
it; for the Right being as much in the Fellows, or other Members of the 
College, as in the Maſter, Ec. himſelf, he cannot by any Act of his own 
comlude or bind them from their Entry upon any voidable Leaſe; alto 
he himſelf, in their Right, may enter to avoid ſuch Leaſe, notwithſtand— 
ing his own Acceptance of the Rent. 

If a Biſhop's Bailiff, of his own Head, and without any Order from the 
Biſhop, receives Rent upon a voidable Leaie made by the Predeceſſor of 
the Biſhop, this ſhall not bind the Biſhop ; but where a Bithop made a 
Leaſe for Lives of certain Lands, Parcel of the Manor of A. reſerving 
Rent, but not in all Things purſuant to the Statutes, and by Conſequence 
voidable by the Succeſſor, and then the Biſhop dies, and another is 
made, and the Bailiff of the Manor came to him, and ſhewed him in 
general, that there were certain Rents in Arrear of the ſaid Manor, and 
thereupon the Biſhop commanded him to receive the ſaid Rents, which 
he did accordingly, and amongſt the reſt, the Rent upon the ſaid void- 
able Leaſe, and after paid all the ſaid Rents to the Biſhop, without 
giving him Notice particularly of that Rent; yet this Acceptance ſhall 
bind the Biſhop ; becauſe he ougat to take Notice what Leaſes are made 
by his Predeceſſor, and what Rent he himſelf reccived ; for if he had no 
Title, he ought not to have received the Rent at all; if he had, he muſt 
be ſuppoſed to know it, and then his Acceptance of the Rent ſhews his 
Aſſent to the Leaſe upon which it was reſerved. 


Alſo it is to be obſerved, that fo far as the Leſſor is bound by any void ps. 121. 
or voidable Leaſe, fo far alſo the Leſſee, his Executors or Aſſigns, which 1 Leon. 309, 


{oever of them have the Intercſt, are bound thereby, and no further; 
therefore when the Leaſe is not void without Entry, if Rent be in Arrear 
after the Death of the Predeceſſor, the Succeſſor hath Remedy to recover 
ſuch Arrears, if he chuſes to affirm the Leaſe ; but if the Leaſe be abſo- 
lvtely void, the Succefſor hath no Remedy at Law for any Rent incurred 
after the Death of his Predeceſſor. | 

So the Leſſee of a voidable Leaſe, after the Death of the Leſſor, may 
maintain an Action of "Treſpaſs againſt any Stranger, who ſhall enter or 
do any other Act of Treſpaſs upon the Land before the Leaſe be actu- 
ally avoided. 


2. By what Means, and in what Caſes, ſuch voidable 
Leaſes may be made ad, 


This in a great meaſurc has been explained under the foregoing Divi- 
ſion ; it remains only to ſhew, that beſides Acceptance of the Rent, there 
are other Ways by which ſuch voidable Leaſes may be affirmed, as by 
diſtraining for Rent due at the Death of the Predeceſſor, or by bringing 
an Action of Waſte againſt the Leſſee; or, in caſe the Leaſe be for Life 
or Lives, by bringing an Aſſiſe for the Rent due after the Death of the 
Predeceſſor, or Acceptance of Fealty from the Leſſee; all theſe amount 
to an Affirmance of ſuch voidable Leaſes, and make them good againſt 
the 
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1 Leon. zog. 
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3. Rel: bv. + 


the Perſon who ſo affirms them, for his own Time, becauſe theſe Aa, 
ſhew a ſufficient Intent in the Succeſſor to continue and acquieſce in the 
Leaſes made by his Predeceſſor. 


z. The Manner of avoiding of ſuch Leaſes as are only 
. voidable. 


This may be done either by Entry, where the Leaſe is of Things cor. 
poreal and manurable, or by Claim where the Leaſe is of Things incor. 
poreal; as where a Leaſe for Years is made, rendering Rent, upon Con- 
dition to be void for Non- payment, this Leaſe ſhall not be void without 


a Demand made of the Rent; for if it were otherwiſe, it would be in 


the Power of the Leſſee to make the Leaſe void at any Rent-Day be 
thought fit, and ſo to add the Wrong of making the Leaſe void to that 
of Non- payment of the Rent. 

And where an Entry is to be made, this may be done either by the 
Bailiff of the Party that would enter, or by other Perſons deputed for 
that Purpoſe; but a Bailiff, meerly in Virtue of his Office, cannot make 
an Entry for his Maſter without ſpecial Warrant, becauſe his Office is to 
manage his Maſter's Lands, and to take the Profits thereof to his Maſter's 
Uſe; but to gain new Lands, which his Maſter had not before, does not 
belong to his Office as Bailiff; beſides, an Entry being a Thing which 
the Maſter may or may not make, his Bailiff ſhall not determine his 
Election therein. | 

Where a Corporation Aggregate have Title of Entry to avoid a Leaſe, 


514. b. they cannot command their Bailiff to enter, unleſs it be by Deed; for 


Dumper ver. 
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Bro. Tit. Cor- 
t oration 9. 


6 Co. 38. 


4 Co. 119. 


4 Leon. 181. 
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Cro. Elix. 167. 
2 Leon. 97. 
Willis verſus 
Fermin. 


Dav. 44. 

2 Rol. Abr. 23. 
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gory» 

1 Vent. 257. 
3 Keb. 307. 
Good ver ſus 


Aſb. 


their Parol Command in ſuch Caſe is void, and the Entry thereupon 
tortious ; becauſe as a Body Politick they are inviſible, and incapable of 
Acts as Natural Perſons are: But yet, per Curiam, if one diſtrains as 
Bailiff to a Corporation, tho' in Truth he be not Bailiff, yet he may 
make Conuzance as ſuch, and if the Corporation agree thereto, it i 
good without Deed ; becauſe the Command he had in ſuch Caſe is not 
traverſable. 

But a Biſhop may by Parol command his Servant to demand a Rent, 
or make an Entry, and this is good; becauſe as a Sole Corporation he 1s 
capable of the ſame Acts as all Natural Perſons are. 

A Dean and Chapter made a Leaſe for Vears, rendering Rent, and 
for Default of Payment the Leaſe to be void; the Rent was Arrear, 
and not paid; then they made a new Leaſe to another Perſon, and 
affixed their Seal to it in the Chapter-Houſe, before any Entry made 
upon the firſt Leſſee, and at the ſame Time made a Letter of Attorney 
to one to enter and make Delivery of this Leaſe upon the Land, who 
accordingly did it; and it was objected, that this ſecond Leaſe was void; 
becauſe the Deed being perfected as the Deed of the Corporation, by their 
affixing their Seal to it, the Delivery after by the Attorney was void, it 


being perfect before; and the firſt Perfection of it as a Deed could not 


make it a good Leaſe for Years, becauſe the firſt Leſſee was in Poſſeſſion, 
and they made no Entry to avoid it; but yet, per Curiam it was held to 
be a good Leaſe, and that there was no other Means for a Corporation 
to make a Leaſe but this; and Gawdy ſaid, it was not the Deed or Leaſe 
of the Corporation till Delivery, as of another Perſon ; and therefore 
where it is ſaid in Davis 44. to be agreed, that if a Nean and Chapte! 
put their Chapter Seal to a Deed, this is a perfect Deed thereby, without 
any Delivery; this muſt be underſtood when the Dean and Chapter are 
in Poſſeſſion, not when they are out of Poſſeſſion, or have only a Right; 


and fo the Diverſity appears to be taken upon the Books ; for othervil 
I the 


hat in the 
nothing a 


— 
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the Leaſe muſt be inevitably void in ſuch Caſe; for till it be ſealed, the 
Attorney cannot deliver it as the Deed of the Corporation; and if the 
Sealing perfecls it preſently as their Deed, ſo that it cannot be delivered 
after, then it is void for Want of an Entry, and ſo all Ways the Leaſe 
would be void ; which would be a very unreaſonable Conſtruction, when 
it may be ſo eaſily avoided ; and in the latter Books it is ſaid, that tho 
the Putting of the Seal of a Corporation Aggregate to a Deed carries 
with it a Delivery, yet the Letter of Attorney to deliver it upon the 
Land ſuſpends the Operation of it as an Eſcrow till Entry, c. but yet 
the Corporation, if they think fit, may after the Indenture of Leaſe in- 1 Leon 306. 


groſſed make a Letter of Attorney to another, to ſea] and deliver it as Carter verſus 


their Deed or Leaſe to the Leſſee upon the Land, without firſt affixing * ff 

, 4 . 119. 
their Seal to it; and ſo it was done in the Caſe of the Wardens and Fel- P. dert. vc. 
lows of J Souls College in Oxford ; but then, as it ſeems, the Attorney of Sr. Fehn 
muſt affix the Corporation Seal to it, and not any other Seal; but yet in d verius 
one Book it is held per Curiam, that a Corporation Aggregate, as there n 
the Preſident, Fellows, and Scholars of St. John's College in Oxford, making 
a Leaſe, are to ſubſcribe and ſeal it, and then deliver it by their Attorney; 
having a Letter of Attorney for it, and that they could not deliver it in 
any other Manner; but whether the Attorney might alſo affix their Seal 
or not, is not mentioned in the Caſe. 


* 


(1) Of Leaſes made by thoſe who have but a 


particular Eſtate oꝛ Jntereſt in the Lands 
leaſed: And herein, 


1, Of Leaſes made by Tenant in Dower oz Curteſy. 


S to which it will be ſufficient to obſerve, that if Tenant in Dower Bu. Tit Ae 
or by the Curteſy make a Leaſe for Years, reſerving Rent, and ceptance 14, 
die, this Leaſe is abſolutely determined, ſo that no Acceptance of the 1, Lit. 

© Rent by the Heir or thoſe in Reverſion can make it good; tho? their dry 
& Eſtate is guodam modo a Continuance of the Eſtate of their Husband or Cv. Car. 398, 


Wife, yer it is a Continuance of it only for Life, and they have no 399. 


Power to contract for, or intermeddle with the Inheritance, and conſe- , Jen 354 


# quently their Leaſes or Charges fall off with the Eſtate whereout they Vaugh. $c-1, 
were derived, and the Leſſee is become Tenant by Suffetance by his 


f Continuance of Foſſeſſion after. 
2. Df Leaſes made by Tenant foz Like. 


; Tenant for Life can make no Leaſes to continue longer than his own Pes. 103. 
lite; but if Tenant for Life makes a Leaſe for twenty Years generally, 1 Co. 147. 


aud after he in the Reverſion confirms that Leafe, and then the Tenant Aue, Mny- 


5 for Liſe dies, tho' this at firſt would have determined by the Death of n 


e Leffor, yet the Confirmation hath made it good and unavoidable for 


vt the whole Term ; but if the Leaſe had been for twenty Years, if the 
5 Leſſor Tenant {or Life ſliould ſo long live, there if the Reverſioner had 
We. confirmed this Leaſe, yet it would not prevent its Voidance upon rhe 
Death of the Tenant for Life ; the Diverſity between which Caſes is this, 

firſt Caſe the Leaſe being made generally for twenty Years, 
ppears to the contrary but that it was a good Leaſe for that 
Vol. III. 51 Time 
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Time abſolutely ; far the Death of the Leſſor, which would determine 

| it ſooner, daes not appear iu the Leafe iiſelf; then when the Reverſioner 
who alone could take Advantage of that implied Limitation, thinks gt 

to wave it, and confirms the Leaſe, as it was made at firſt, for twent | 

Years abſolutely, this makes it his own Leaſe for ſo much of the Tine I 

as would have fallen into his Reverſion by the Death of the Tenant for 

Life, before the twenty Years run qut ; but in the other Cafe; the Death :8 

r | of the Tenant for Life being made the expreſs Limitation and Circum. 
ſcription of the twenty Years in the Leaſe itſelf, no Confirmation of 
that Leaſe, as ſo limited, can enlarge it ta extend beyond the Life of © 

the Leſſor, that being the expreſs Determination affixed to it. Y 

10 Co. 4%. A. And yet we find one Caſe where it is held, that if a Man makes 3 $ 
Leaſe for Twenty-one Years, if the Leſſee ſo long live, and after the 

Leſſor and Leſſee join in a Grant by Deed of the Term to another, 

and after the firſt Leſſce dies within the Twenty-one Years, that vet 

the Grantee ſball enjoy it during the Reſidue of the Term abſolutely, 

But to reconcile this Caſe with the other, it muſt be intended, that in 

the Aſſignment no Notice is taken of the exprefs Limitation affixed ta 

the Leaſe, but that they joined in an AMgnment of the Leafe for the 

Reſidue of the Twenty-ane Years, and then it may well be conſtrued to 

amount to a Confirmation by the Leſſor for that Time, as the Leſſar 

may confirm the Land to the Leſſee for any longer Time, and thereby 

enlarge his Eſtate or Intereſt. 34 

Co. Lie. 4 l. If A. Leſſee for the Life of B. makes a Leafe for Years by Indenture, 


; | 5 and after purchaſe the Reverſion, and then B. dies, A. ſhall avoid his 5 
f 878. % on Leaſe, notwithſtanding he hath now an Eſtate capable of ſupporting I 


the Leaſe for the whole Term, for he may confeſs the Leafe for Years 

as it was, and avoid it by ſhewipg his own Eſtate in the Lands at the 
Time of that Leaſe made, and is not eſtopped to do this, becauſe an In- ; 
tereſt paſſed from him, he well may confefs and avoid. F 
Co. Lit.45.a. B. Tenant for Life of C. and he in the Remainder or Reverſion in 
Dyer 234-b. Fee join in a Leaſe for Years by Indenture, this, during the Life of C. is ; 
| 22 pl 9. the Leaſe of B. who then only had the preſent Intereſt in the Lands, 
0 8 and the Confirmation of him in the Remainder or Reverſion; but after 
6 Co. 144 the Death of C then this becomes the Leaſe of him in the Reverſion or 
Remainder, and the Confirmation of B. for the Leſſors having ſeveral I © 
*F Eſtates in them in ſeveral Degrees, the Leaſe ſhall be conſtrued to move 
pi out of each one's reſpective Eſtate or Intereſt as they become capable of 
F W ſupporting thereof, which is the moſt natural and uſeful Conſtruction of 
; the Leaſe, eſpecially as there can be no Eſtoppel in this Caſe, by reaſon 
of the ſeveral Intereſts which paſſed from each; and therefore during the 
Life of Tenant for Life, if the Leſſee, being evicted, ſhould declare of a 
Leaſe by both, this would be againſt him, as was adjudged, becauſe for 

that Time it was only the Leaſe of the Tenant for Life. 


3. Ok Derivative Leales, oz by one who is but a Lellet f W 


Vide Tit. Af- As a Leſſee for Years may aſſign or grant over his whole Intereſt; {0 
fianment and he may grant it for any fewer or leſſer Number of Years than be himſelf 3 
Covenant. holds it; and ſuch Derivative Leſſee is compellable to pay Rent, pe- 
| form Covenants, Ec. according to the Terms agreed in ſuch Grant « 

(a) Bro. Tit. "Aſſignment ; alſo it is ſaid in (a) Broke, that a Termor ſo afſignins Rt 
Difreſs 7. may diſtrain for. the Rent, without any Power reſerved far that u.. 
poſe, tho' a Perſon who aſſigns his whole Intereſt cannot, becauſe he b 

no Reverſion, 7h + 
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But ſuch Derivative Leſſce is not liable to the Rent reſerved on the 
original Leaſe, otherwiſe. than as his Cattle may be liable to a Diſtrefs 
for Rent arrear to the original Leſſor, as any Strangers Levant and 
Covchant may be; for there is no Frivity between him and the original 
Leſſor, as there is between a Leſſor and A ſfignee; and therefore ſuch a 
one, tho? he take the whole Term, except one Day, ſhall not be liable 
to any of the Covenants in the origina] Leaſe. | 

eſſee of a Prebend makes an Under-Leaſe, and the Leaſe being pretty 
far ſpent, he requeſted the Tenant to ſurrender, to enable him to re- 
new, and offerred to give apy Security to grant him a new Leaſe for ſo 
many Years as he had to come in his old one; tut the 'Tenant was 
obſtinate and would not, unleſs his Landlord complied with ſome De- 
mands of his; upon which he brought his Bill in Equity to enforce him 
to a Compliance; but my Lord Keeper ſaid, tho' it were a Benefit to the 
Flainuiff, and no Prejudice to the Defendant, yet there being no Agree- 
ment in the Deed for that Purpoſe, he could do nothing in it. 

But now by the 4 Georg. 2. cap, 28. ſet. 6. it is enacted in thę Words 
following, vid. Whereas many Perſons hold conſiderable Eſtates by 
Leaſes for Lives or Years, and leaſe out the ſame in Parcels to ſeveral 
Under-Tenants, and whereas many of thoſe Leaſes cannot by Law 
be renewed without a Surrender of all the Under-Leafes derived out of 
the ſame, ſo that it is in the Power of any ſuch Under-Tenants to 
prevept or delay the Renewing of the principal Leaſe, by refuſing to 
ſurrender their Under-L cafes, notwithſtanding they have covenanted ſo 
to do, to the great Prejudice of their immediate Landlords, the firft 
Leſſees; for preventing ſuch Inconveniencies, and for making the 
Renewal of Leaſes woxe caſy for the future, be it Enacted by the 
Authority aforeſaid, That in caſe any Leafe ſhall be duly ſurrendered 
in order to be renewed, and a new Leaſe made and executed by the 
chief Landlord or Landlords, the ſame new Leaſe ſhall, without a 
Surrender of all or any the Under-Leaſes, be as good and valid, to all 
Intents and Purpoſes, as if all the Under-Leafes derived thereout had 
been likewife ſurrendered at or before the Taking of ſuch new Leaſe ; 
and all and every Perſon and Perſons, in whom any Eſtate for Life or 
Lives, or for Years, ſhall from Time to Time be yeſted by Virtue of 
ſuch new Leaſe, and his, her, and their Executors and Adminiſtrators, 
ſhall be intitled ro the Rents, Covenants and Duties, and have like 
Remedy for Recovery thereof; and the Under-Leſſees ſhall hald and 
enjoy the Under- Mefſuages, Lands and Tenemengs, in the reſpective 
Under-Leaſes comprized, as if the original Leaſes, gut of which the 
reſpective Under-L.eaſes are derived, had been till kept on Foot and 
continued; and the chief Laydlord and Landlords ſhall have aud be 
intitled to ſueh and the ſame Hereditaments comprized in any ſuch 
Under-Leaſe, for the Rents apd Dyties referved by ſuch new Leaſe, 
ſo far as the ſame excced not the Rents and Duties reſerved in the 
Leaſe, out of which ſuch Under-Leaſe was derived, as they would 
have had in caſe ſuch former Leaſe had been ftill continued, or as they 
would have bad in caſe the reſpective Under-Leafes had been renewed 
under ſuch new principal Leaſe; any Law, &c. 
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4. Of Leaſes made by a Diffeiſoz oꝛ Diffciſee. 


If a Diffeifor makes a Leaſe for Yeats, or grants a Rent-Charge, and 
the Difſeiſee confirms it, and after re-enters, yet he ſhall not avoid the 
Leaſe or Rent, becauſe by his Confirmation of them he hath departed 
with ſo much of his antient Right, which incorporates and mixes with 
the Leaſe or Grant, fo that he can never after avoid them. | 


If 


> Foo. 

2 Vorn 275. 
Cro. Lig. 152. 
| Leon. 156. 


Procod. Chan. 
124. Cul. ee: 
ver. Arror. 

2 Vern. 383. 
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Co. Lit 48. h. 
to make a Leaſe for Years, the way is to prepare a Deed of Leaſe, and 
' after he hath ſigned and ſealed it, before any actual Delivery thereof, 


C. o. EI x 483 
Stephens ver 
Elliot. 

3 Co. 55. 

Cro Eliz. 446 


Jennings ver. 


Bra g. 
2 Bendl. 81. 


2 Rol. Abr. 2 5. 


Dav es ver. 
Bri. ges. 


Plow. 13). 


Leaſes and Terms foꝛ Wears. 
If one be diſſeiſed of Lands, and whilſt he is out of Poſſeſſion intent 


as his Deed, to deliver it as an Eſcrow to a third Perſon, to be delivered 
as his Deed after Entry and actual Poſſeſſion taken in his Name; gr 
after Signing and Sealing before actual Delivery, he may make a Letter 
of Attorney to a third Perſon, to enter upon the Land in his Name, 
and afrer ach Entry to deliver it upon the Land, or elſewhere, as his 
Deed, to the Leſſee; and tho? ſuch Letter of Attorney be affixed to the 
Deed, and to make it an effectual Letter of Attorney, that muſt be 
ſealed and delivered, yet the Sealing and Delivery of that by the L. eſſor, 
tho” affixed to the Deed of Leaſe, will not be conſtrued a Delivery of 
tlie Leaſe itſelf, becauſe no ſuch Intent appears, but the contrary ; and 
therefore the Delivery of the Letter of Attorney ſhall have no more In- 
fluence upon the Deed of Leaſe, than it it had not been affixed thereto; 
or ſuch Diſſeiſee may prepare a Deed of Leaſe, and at the ſame Time 
execute a Letter of Attorney to a third Perſon, to enter upon the Land, 
and after ſuch Entry to fign, ſeal and deliver the Leaſe as his Act and 
Deed to the Leſſee; and all theſe ways are good, becauſe the Delivery 
is the eſſential and finiſhing Part of a Deed; and if the Poſſeſſion and 
Seiſin be reduced before that comes, the Delivery after is as effeQual 


as if the whole Deed had been prepared and executed after; becauſe till 


the Delivery the Deed took no Effect, and when the Delivery was, he 
was in actual Poſſeſſion, and conſequently might make ſuch Leaſe ; but 
if ſuch Diſſeiſee, being out of Poſſeſſion, had ſealed and delivered the 
Deed of Leaſe as his Deed, tho' he had after actually entered upon 
the Land, and then delivered the Leaſe again as his Deed, yet no In- 
tereſt would paſs to the Leſſee by either of theſe Deliveries ; for, as his 
Deed, it took abſolute Effect by the firſt Delivery, and then the ſecond 
Delivery, to make it his Deed, was void and to no Purpoſe; for a 
Deed cannot have two Deliveries; and the firſt Delivery, to make it a 
Leaſe, was void, becauſe he was then out of Poſſeſſion, and had only 
a Right of Entry, which he could not transfer to a Stranger ; and 
therefore the Leaſe is abſolutely void to carry any Intereſt to the Leſſee; 
and ſo it would be, if after ſuch Delivery of it as his Deed, he had 
made a Letter of Attorney to enter and deliver it as his Deed upon the 
Land, for the firſt Delivery made it his Deed effectually; but that could 
paſs no Intereſt, becauſe he 'was then out of Poſſeſſion, and the ſecond 
Delivery, to make it a Deed, was void, becauſe it was his Deed by the 
firſt Delivery, and therefore cannot be delivered again; and Qrerc, in 


the Caſe above-mentioned, if the Letter of Attorney were at the Con- 


cluſion of the Deed of Leaſe, in the very ſame Parchment or Paper, 
whether the Diſſeiſee could diſtinguiſh his Sealing and Delivery of that 


as a Letter of Attorney, ſo that it ſhould not amount to a Sealing and 


Delivery of the Deed itſelf, and thereby make void any after Delivery, 
when the Poſſeſſion and Seiſin were reduced. | 

The Heir after the Death of his Anceſtor, before any actual Entry, 
may make a Leaſe for Years, becauſe the Poſſeſſion in Law was caſt 
upcn him immediately by the Death of his Anceſtor, and none had 
Poſſeſſion in Fact; but if a Stranger had firſt entered by Abatement, 
then ſuch Leaſe made by him after would be void, becauſe by the 
Entry the Stranger gained Poſſeſſion in Fact, which deveſted the Poſ- 


ſeſſion in Law of the Heir, and ſo he had neither Poſſeſſion in Fact nor 


Bro. Tit. 
Lenſe: 57, 
Yay. 55. 


L. aw, whereof to make a Leaſe, and conſequently the Leaſe muſt be 
void. . 

If the Heir of the King's Tenant in Capite, or in Socage, before 
Livery, or after Office found, makes a Leaſe for Years, this ſeems to be 
good, for ſuch Leaſe being only a Contract between the Leſſor and 
Leſſee, may be made before any actual Entry, by Reaſon of Pol- 

2 eſhon 
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ſeſſion and Seiſin in Law, which were caſt on him by the Death of his 
Anceſtor ; but if he had made a Feoffment in Fee, or a Leaſe for Life 
before Livery ſued, theſe could not be made without actual Entry into 
the Land to make Livery of Seifin, and ſuch Entry would be an In- 
truſion upon the King's Poſſeſſion, and amounts to a Forfeiture, by 
attempting to take a Freehold out of the King. 


5. Of Leaſes made by Joint-tenants oz Tenants in 
common. 


As to Leaſes by Joint-tenants and Tenants in common, we ſhall here, 
for Method ſike, ſet down ſome of the moſt remarkable Caſes relating 
thereto, tho' theſe Matters are more fully treated of under their proper 
Heads. W's, | 
1. Then if two Joint-tenants are in Fee, and one lets his Moiety to Co. Lie. 168. 
J. . for Vears, to begin after his Death, this is good, and ſhall bind _ Tit. 
the other if he ſurvives, becauſe this is a preſent Diſpoſition, and binds ;, 74 146 
the Land from the Time of the Leaſe made, ſo that he cannot after 848. ; 
avoid it; but a Deviſe for Years in ſuch Manner, by one Joint-tenant, 
would not bind the other ſurviving, becauſe that is no preſent Diſpoſition 
nor binding upon the Deviſor himſelf, in as much as he may revoke or 
cancel his Will, and ſo deſtroy that Deviſe; and therefore ſuch Deviſe, 
not taking Effect to any Purpoſe till his Death, comes too late to pre- 
vent the Survivorſhip, which be ng the elder Title, ſhall be preferred, 
> and ſhut out the Deviſe; fo all Grants ur Cnarges, by one Joint-tenant 
out of the Land, fall off with his Life, and cannot affect the Survivor, 
= becauſe they being no immediate Diſpoſition of the Land itſelf, that 
comes whole and intire to the Survivor under the firſt Title, and by Con- 
* ſequence over-reaches all intermediate Charges or Grants thereout by 
the other Joint-tenant who is dead. 
* But if one ſoint-tenant grant Peſtaram or Herbaginm terre for Years, Co. Lit. 186. 
and dies, this ſhall bind the Survivor; ſo if two Joint-tenants are of a 
Water, and one grants a ſeparate Piſcary for Years, and dies, this 
ſhall bind the Survivor, becauſe in rheie Caſes the Grant of the one 
Joint-tenant gives an immediate Intereſt in the Thing itſelf whereof they 
are ſoint-tenants. | 
If two Joint-tenants for Life are, and one of them makes a. Leaſe for Aer, tl. 514. 
Years of his Moiety, either to begin preſently, or after his Death, and 7-4 96. 
dies, this Leaſe is good and binding againſt the Survivor; the Reaſon eee es 
whereof is, that notwithſtanding the Leaſe for Years, the Joint-tenancy 3 BH 273. 
Ez in the Freehold {til! continues, and in that they have a mutual Intereſt 1 Rel. Rep. 
in each other's Life, fo that the Eſtate in the Whole, or any Part, is not 4 
to determine or revert to the Leſſor till both are dead; for the Life of 1 ür. 
0W. 263. 
the one, as well as of the other, was at firſt made the Meaſure of the cs. Fac. gr. 
Eſtate granted out by the Leſſor; and therefore ſo long as either of 3 B, 151. 
them lives, if the ſoint-tenancy continues, he is not to come into Poſ- Ce. Lit. 184 6. 
teſhon. Now theſe Joint-tenants having a reciprocal Intereſt in each 
other's Life, when one of them makes a Leaſe for Years of his Moiety, 
this does not depend for its Continuance on his Life only, but on his Life 
and the Lite of the other Joint-tenant, whichſoever of them ſhall live 
== longeſt, according to the Nature and Continuance of the Eſtate whereout 
it was derived; and then ſo long as that continues, fo long the Leaſe 
= bholds good, and by Conſequence ſuch Leſſee ſhall hold out the ſurviving 
J]oint-tenant and the Reverſioner, till the Eſtate, whereout his Leaſe 
was derived, be fully determined; but if a Rent were reſerved on ſuch 
3 Leaſe, this is determined and gone by the Death of the Leſſor, for the i Co. 96. 
= Survivor cannot have it, becauſe he comes in by Title Paramount the © £155 a 
Vol. III, 5K Leaſe, Moor 139. 
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Leaſe, and the Heirs of the Leſſor have no Title to it, becauſe they 
have no Reverſion or Intereſt in the Land; but Quere, if the Executor; 
or Adminiſtrators cannot maintain an Action of Debt or Covenant, 
either upon the Covenant in Law, or expreſs Covenant, for Payment of 
the Money, if there be any. | 
ro. Fac. 91. A. and B. Joint-tenants for their Lives, A. by Indenture leaſes the 
Moor,p1-1074- Moiety which he holds in Jointure with B. to C. for ſixty Years from 
"ang Lex, the Death of B. if he the ſaid A. ſhall ſo long live, and demiſes the 
; other Moiety to C. for ſixty Years from his own Death, if B. ſhall { 
long live; then A. dies, and B. ſurvives; and it was adjudged, that this 
Leaſe was void for both Moieties; for by the firſt Words it was a good 
Leafe from A. of his Part, upon the Contingency of his ſurviving }, 
but that never happened; and as to B's Part, A. had no Power to 
Leaſe or Contract for it during the Life of B. tho' he had happened 
after to ſurvive him, for that it was but a bare Poſſibility, which could 
not be leaſed or contracted for; and therefore the Leaſe was void in the 
Whole. | | 
Cro. Fac. 37). A. and B. Joint-tenants for their Lives, A. leaſes his Part for ſixty 
1 Rol. Rep. Years, if he and B. ſo long live, then B. ſurrenders his Part, and take; 
2 Bulſ 130. back a new Eſtate, then A. dies, living B. and it was adjudged tha 
? Rol. Abr, this Leaſe made by A. was determined by his Death; for the Joint. 
131. Daniel tenancy, which would have given them or their Leſſees an Intereſt in 


on Wadding” each other's Life, is by the Surrender of B. determined and gone, and 


Ann 


his Death is determined; ſo it would be, if after ſuch Leaſe for Years 


by one Joint-tenant, they had made Partition of the Joint-Eſtate, and | 


then the Leſſor had died, his Leaſe would be at an End, becauſe the 
Joint-tenancy, which ſhould have ſupported it after his Death, is by the 
Partition defeated and gone. | 
Co.Tit.186.4. If one Joint-tenant or Tenant in common makes a Leaſe for Years 
arp Jae. 33, of his Part to his Companion, this is good, for this only gives him 1 
Moor, pl. 194. Right of taking the whole Profits, when before he had but a Right t 
1 Rol. 4br, the Moiety thereof; and he may contract with his Companion for that 
S51. Purpoſe, as well as he may with any Stranger. 


6. Of Leaſes made by Copyholders, 


Moor 184. If a Copyholder takes upon him to make Leaſes not warranted by the 


1 Salk. 186. Cuſtom of the Manor, and without the Lord's Licence, this is a Forſe. y 
ture of his Copyhold, but no Diſſeiſin to the Lord; and the Leaſes “ 


good againſt every Body but the Lord. 


Mow 292+ And it ſeems not to be material whether ſuch Leaſe be by Parol ot“ 


Hetl. 122. 


1 Bulſ. 189. in Writing; but it muſt be a perfect Leaſe, and muſt have a certain Þ 


Beginning and certain End, for otherwiſe the Leaſe is void, and carri6 
but an Eſtate at Will at moſt, which is no Forfeiture. | 


22 79. A Copyholder for Life having got B. to be bound with him for 100 
A1cmaras ver. 


Seley. 


T PForfeitu-. 


then the Leaſe of A. ſtood ſingle on his own Life, and conſequently by | 


4 yW—_— * 


and given him a Counterbond, executes a Deed, whereby reciting tie 
Counterbond, and the Eſtate A. had in the Lands for Life, A. cot. 
nants, grants and agrees for himſelf, his Executors, Adminiſtrators "9 
Aſſigns, with B. that he, his Executors and Adminiſtrators, ſhould bo" 
and enjoy theſe Lands, from the making of the Deed, for ſeven Ye RR 
and ſo from the End of ſeven Years to ſeven Years, for and during .. 
Term of Forty- nine Years, if A. ſhould ſo long live, and a Coven" by 
that if the 100 J. were paid, and B. indemnified, the Deed to be voil; 
and the Queſtion was, whether this would amount to a Leaſe for Fot 
nine Years, if the Copyholder ſhould ſo long live; and ſo being in the = | 
Caſe of a Copyhold, and no Cuſtom to warrant ſuch Leaſe, be“ 
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Forfeiture of the Eſtate; and it was argued to be no Leaſe, becauſe ſuch 
Conſtruction would be a Wrong to both Parties, to the one by defeating 
his Security, and to the other by a Forfeiture of his Eſtate ; which 
would be unjuſt, when by conſtruing it only to be a Covenant for the 
whole, each might be ſafe, and their Intention anſwered ; and it was 
ſaid, that the Caſes, wherein ſuch Words have been held to amount to a 
Leaſe, were all of them in Cafes of Freehold, where no ſuch Miſchief 
could enſue; but the Court notwithſtanding inclined this was a good 
Leaſe by the Intention of the Parties, and conſequently a Forfeiture ; 
for then the Jury would have found it ſo ; but if the Words had been 
doubtful, and ſuch as would admit of divers Conſtructions, there, to pre- 
vent a Forfeiture, it ſhould be taken to be only a Covenant, but here the 
Words are plain and clear ; but no Judgment was given. 

A Copyholder, by Articles of Agreement, covenanted and promiſed 2 Kb. 267. 
with another, that he ſhould hold at Halves for a Year, according to the —_ — 
Cuſtom of the Manor, at ſuch a Rent, and ſo from Year to Year for 828 
five Years ; this was adjudged no Forfeiture, for the Prejudice that would 
enſue on ſuch Conſtruction to the Copyholder; alſo the Leaſe being 
worded ſecundum Conſuetudinem Manerit is tied up to the Cuſtom of the 
Manor; ſo that if there be no Cuſtom to warrant this Manner of Leaſing, 
the Leaſe itſelf falls to the Ground; alſo there was further in the Leaſe 
a Covenant, that if the Leſſor put out the Leſſee, he ſhould be allowed 
ſo much Rent by way of Retainer ; ſo that the Leſſee was at Uncertainty 
whether he ſhould enjoy it during the whole Term ; for this gave the 
Leſſor Liberty to put him out, making the Allowance agreed upon and 
ſtipulated between them ; and beſides, it was doubted if the Words cove- 
nant and promiſe that he ſhould enjoy tor ſuch a Time, would amount 
to a Leaſe, or were not rather relative to enjoying after a Leaſe made ; 
for the Word covenant is none of thoſe reckoned up to make a Leaſe; 
and in the Caſes where it hath been ſo held, it was joined with the Word 
agreavit, which imports a mutual Conſent or Agreement of both Parties; 
and here tho* there be the Word agreed or Agreement, yet it is only in 
the Style of the Articles; alſo here the Covenant is, quietly to enjoy, 
which a fortiori does not make a Leaſe, but regards only the Manner of 
enjoying it after a Leaſe made, and being only to hold at Halves, it can 
be no Leaſe: This is the Manner of reporting this Caſe, which riſes ſo 
by Jumps and Steps, and is ſo incoherently put, that it is hard to con- 
clude any thing from it relative to the Matter before us; beſides that the 
Giſt of the Caſe ſeems to turn upon the Words holding at Halves ; for 
they are to govern and explain the Words covenant and promiſe, which 
of themſelves may be applied to ten thouſand other Things, and have no 
Meaning at all, till the ſubſequent Words explain what it is he covenants 
and promiſes ; and the Words holding at Halves are of fo ambiguous and 
doubtful a Signification, that, according to the Rule taken in the fore- 
going Caſe, they might well leave Room for the Court to make ſuch a 
Conſtruction as ſhould prevent a Forfeiture; and in one Caſe it is ex- 
preſly held, that expoſing to Half is no Leaſe, but only a Liberty to c. Ez. 143. 
plough and ſow, bur paſſcs no Intereſt, nor can the Leſſee have Treſpaſs Hare verſus 
for breaking che Soil; but in the ſame Book it is ſaid, that if he had Ciceley. 
expoſed it to Halves for two or three Corps, this had been a Leaſe. 

An Infant Copyholder, without Licence of the Lord, made a Leaſe for Latch 199, 
Years by Parol, rendering Rent, and at full Age was admitted, and Godb. 564. 
accepted the Rent, and then ouſted the Leſſee; and in this Caſe, tho? it „J 157: 
was agreed, that a Leaſe for Years, rendering Rent, by an Infant of 17 2 5 
Freehold Lands was only voidable; yet it was urged, that in Caſe of a c bejweek 
Copyhold it would be otherwiſe; becauſe the Leaſe no 


t being warranted eld and 
by the Cuſtom, would be a Diſſciſin to the Lord, and den deere, a field. 


Forfeiture of his Copyhold, which being a great Miſchief to the Infant, 
the Court ought rather to help him, by adjudging ſuch Leaſe to be abſo- 
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lutely void; but notwithſtanding this it was adjudged, that the L.eaſe 
was a good Leaſe till avoided, and that a Leaſe for Years by a Copy. 
holder without Licence is not a Diſſeiſin; and admitting it ſhould be a 


Forſeiture in this Caſe, yet if the Lord enters for it, the Infant may're. 


enter upon him, and ſo is at no Miſchief; and therefore he having 
accepted the Rent at full Age hath made it good and unavoidable; and 
Jones ſays, that it was held to be no Forfeiture as to the Lord, but that 


admitting it were, yet it was a good Leaſe as to all Strangers, and that 


tor this Reaſon principally it was adjudged ſuch Acceptance had made it 
700d. | 
« A Copyholder for Life made a Leaſe for a Year by Indenture dated 
ſuch a Day, and the ſame Day by another Indenture makes a ſecond 
Leafe to the fame Party for a Year, to commence ſuch a Day, being 
two Days after the firſt Leaſe would expire, and by another Indenture, 
dared the fame Day and Year, makes a third Leaſe of the ſame Lands 
to the ſame Party, to commence fuch a Day, being two Days after the 
ſecond Leaſe would expire, and ſo betwixt each Leaſe two Days betwixt 
the Beginning of the new Leaſe and the End of the former ; and if this 
was a Forfeiture of his Eſtate, becauſe the Cuſtom of the Manor war. 
ranted a Leaſe but for a Year only, was the Queſtion; and it was agreed, 
that whether the Cuſtom of the Manor, or the general Cuſtom of the 
Realm, allows a Copyholder to make a Leaſe for a Year, this ought to 
be a Leaſe in Poſſeſſion, and he cannot, after ſuch Leaſe made, make 
another in Reverſion; and theſe three Leaſes being made all at one Time, 
ſhall be intended one intire Contract, and ſo a Leaſe for three Years, 
which is more than the Cuſtom warrants, and conſequently a Forfeiture; 
and the Intervention of two Days between each Leaſe was but a Fraud 
and Covin to defeat the Lord of his Forfeiture, which ſhall not avail; 
and therefore it was adjudged againſt the Copyholder, that he had for- 
feired his Eſtate. | ; | 

So where a Copybolder, who, by the Cuſtom of the Manor, could 
make a Leaſe for one Year only, made a Leaſe for a Year, excepting 
the laſt Day of the Year, & ſic de Anno in Aunum, excepting the laſt Day 
of every Year, during his own Life; this was adjudged by all the Court 
clearly to be a Forfeiture, and the Exception of a Day at the End of 
every Year to be only a Shift ro evade the Cuſtom, which it cannot do; 
tor it is a Leaſe certain for two Years at leaſt, excepting two Days, which 
in Effect is a Leaſe for no more than one Year; and if he might by ſuch 
Exception of a Day or two, at the End of two Years, get out of the Reach 
ot a Forfeiture, he might then make a Leaſe for twenty Years, or what 
other Time he thought fir, which the Law will nat permit; and in Bull. 
this Manner of Leaſing appears expreſly to have been by Articles, by 
way of Covenant, that he ſhould have the Land in that Manner, not by 
Words of immediate Leaſing, which make this a direct Authority that 
a Covenant that he ſhall have or enjoy ſuch Lands, amounts to an imme- 
diate Leaſe, and not a Covenant barely; and tho? it were in Cale of a 
Copyhoid, yet it would not fave rhe Forfeiture. | 

So if a Copy holder makes a Leaſe for a Year, & fic de Anno in Anni 
during ten Years, this is clearly a good Leaſe for ten Years, and if not 
warranted by the Cuſtom, will be a Forfeiture of his Eſtate. 


Theſe Caſes being ſo adjudged, and that a Copyholder cannot, either 
by way of Covenant or of executory and renewable Leaſes annually, 
prevent the Forfeiture of his Eſtate, if he exceeds the Number of Years 
warranted by the Cuſtom, and has no Licence from his Lord for that 
Purpoſe ; let us ſee if there be any Way yet found out to avoid this Mit- 
chief, and yet make over to the Leſſee ſome Certainty that he ſhall enjoy 
the Lands after the Term warranted by the Cuſtom is expired, without 
which few will care to take Leaſcs for ſo ſhort a Term as the Cuſtoms : 

| | I mo 
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& Manors generally allow; and we find one Caſe where an Attempt Cro. Zac. 301. 
of this kind Sh 4 and it ſeems to have ſucceeded accordingly ; the 1 B*. 199 


Caſe was this: A Copyholder made a Leaſe for a Year only of his Copy- 
hold Land, according to the Cuſtom, and covenanted that after the End 
of this Year the Leſſee ſhould have or enjoy the ſame Lands for another 
Year, and ſo de Anno in Aunum for ten Years; this was held by Yelverton, 
Juſtice, to be no ſuch Leaſe as would make a Forfeiture, becauſe had 
2 lau ful Eſtate but for one Year only; and the Court agreed with him 
herein ; and this ſeems to be a very reaſonable Conſtruction ; for when 
he had in expreſs Terms leaſed it bur for one Year only, and after in the 
Deed covenanted for the Leſſee's having or enjoying it for a longer Term, 
this Variation in the Manner of Expreſſion muſt vary the Senſe of it 
likewiſe ; for now it appears that he intended by the Covenant ſomething 
different from the Leaſe irſelf, otherwiſe he would not have departed 
from that Form of Expreſſion, which was the moſt proper and natural 
whereby to ſignify his Intentions of Leaſing; and then it would be unjuſt 
and unnatural to ſtrain the Covenant, which has a Meaning proper and 
peculiar to itſelf, ro ſignify the ſame with the firſt Part of the Deed, 
which varies not only in Form, but was alſo intended to quite another 
Purpoſe. 

And perhaps in ſuch Covenant it may be ſtill better if it were Worded 
to permit and ſuffer the Leſſee to have, hold and enjoy the Lands in ſuch 
Manner ; for a Covenant in that Form, even of Freehold Lands, will not 
amount to an immediate Leaſe, becauſe the Words permit and /iffer prove 
that the Eſtate is ſtill to continue in him from whom the Permiſſion is 
to come; for if any Eſtate thereby paſſed to the Covenantee, he might 
hold and enjoy it without any Permiſſion from the Covenantor ; and 
therefore in ſuch Caſe the Covenantee hath only the bare Covenant for 


his Security of Enjoyment, without any actual Eſtate made over to 
him, | 


7. Of Leaſes made by Erecuto2s oz Adminiſtratozs. 


Executors and Adminiſtrators, as they may diſpoſe abſolutely of Terms 
for Years veſted in them in Right of their Teſtators or Inteſtates, ſo may 
they leaſe the ſame for any fewer Number of Years, and the Rent re- 


ſerved on ſuch Leaſes ſhall be Aſſets in their Hands, and go in a Courſe 
of Adminiſtration. 


Lady Alon u- 
tague s Calc. 


1 Rol. Abr. 
848. 
3 Bulſ. 252. 
2 Mod. 81. 


Vide Tit. Exe- 
cutors and Ad- 
miniſtrators. 


So where Leſſee for fifty Years of a Reverſion oxpectant upon a Leaſe 6 C. 63. 
for Life makes his Will in Writing, and thereof one B. his Son, an Infant 67. 6. 


of three Years of Age, Executor, and dies, Adminiſtration is granted 
to C. durante Minor: tate of B. generally, then C. makes a Leaſe for 
ten Years, without reſerving any Rent, for ought appears, and yet this 
Leaſe was held good; becauſe by the Eccleſiaſtical Law, Minor 17 An- 
71s non admittitur fore Executor; and therefore Adminiſtration being 
granted D during his Minority, the whole Term and Power of 
diſpoſing thereof, for that Time, veſts as abſolutely in the Adminiſtrator 
as it would have done in the Executor himſelf, if he had been of an Age 
capable of acting therein; becauſe for that Time the Teſtator died quaſi 
Inteſiatus, and the Adminiſtrator for that Time hath the ſame Power as 
if he had actually died Inteſtare; and therefore ſuch Leaſe is good, at 
leaſt till the Executor attains his Age of ſeventcen Years, when ſuch Ad- 
miniſtration ceaſes ; and ſome held, that ſuch Leaſe would hold good 
after, til! the Executor avoided it by actual Entry, by reaſon of the 
genera? Power which ſuch Adminiſtrator had in the mean Time; and 


trervtore ſuch continuing Ads are not ipſo fade determined by the 


ccf of the Adminiſtration, but are only voidable in the ſame Manner 
Ve!. III. 5 L 1 


Sir Meyle 
Finch's Caſe. 

Vide 5 Co. 29. 
Prince's Cale. 
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Baily 49, 41. 


Cro Fac. 99. 


2 Chan, Ca. 


| Rethavell ver. 


L.it, ſect. l 235 
L 


as other Leaſes would be, viz. by an Entry of the Executor, when he 
comes to take upon him that Office; but if the Adminiſtration had been 
ſpecial, ad Opus, Commodum & Utilitatem of the Executor during his Ming. 
rity, & non aliter, nec alio modo, as it was in Prince's Caſe, then none 
could make Title by Virtue of ſuch a Leaſe made by ſuch ſpecial Admi. 
niſtrator, even during the Minority of the Executor; becauſe the Nature 
and Manner of the Adminiſtrator's Power appearing in the very Title 
which the Leſſee muſt make to ſuch Leaſe, this Leaſe would appear not 
to be purſuant thereto, becauſe it could not be of Neceſſity, nor for the 
Uſe or Advantage of the Infant, ſince it could not take Effect during the 
Life of the 'Tenant for Life; and therefore ſuch Leaſe would be con- 
demned as void preſently. | 


8. Of Leaſes made by a Batliff of a Panoz. 


A Bailiff of a Manor cannot, by Virtue of his Office, make Leaſes for 
Years ; for his Buſineſs is only to collect the Rents, gather the Fines, 
look after the Forfeitures, and ſuch like; but he hath no Eſtate or Intereſt 
in the Manor itſelf, and therefore cannot contract for any certain Intereſt 
thereout ; but the Lord of the Manor may give him a ſpecial Power to 
make Leaſes for Years, as he may do to any. Stranger ; and then ſuch 
Leaſes, if they are purſuant to the Power, and made in the Name of 
his Lord, will be good as Leaſes by the Lord himſelf ; for the Bailiff, 
tho' he hath ſuch Power, cannot make them in his own Name; but a 
general Bailiff of a Manor may make Leaſes at Will, without any ſpecial 
Authority, becauſe being to collect and anſwer the Rents of the Manor 
to his Lord, if he could not let Leaſes at Will, the Lord might ſuſtain 
great Prejudice by Abſence, Sickneſs, or other Incapacity to make formal 
Leaſes, when any of the former Leaſes were expired; and ſuch Leaſes at 
Will are for the Benefit of the Lord, and can be no ways prejudicial to 
him, becauſe he may determine his Will when he thinks fit. 

Alſo if a Bailiff of a Manor hath a ſpecial Power ro make Leaſes for 
Years, as he ought to make them in the Name of his Maſter, ſo they 
ought to be made in Writing, that the Authority may appear to be pur- 
ſred ; therefore where a Bailiff conſtituted by Writing to receive Rents, 
manage and let the Lands, made a Parol Leaſe for eleven Years, and 
the Leflee, being turned out at Law upon an Ejectment, brought a Bill 
for Relief in Chancery, yet it was diſmiſſed, becauſe he had only a Parol 
Leate, which the Bailiff had no Power to make. 


9, Of Leaſes made by a Guardian, 


A Guardian in Socage may make Leaſes for Years in his own Name, 
and the Lefſee may maintain Ejectment thereupon ; for this Guardian is 
a Perſon appointed, not by any ſpecial Deſignation of the Party, but by 
the Wiſdom of the Law, in reſpe& of the Lands deſcended to the In- 
fint ; ſo that where no Lands deſcend there can be no ſuch Guardian 
and his Office originally was to inſtruct the Ward in the Arts of Tillage 
and Husbandry, that when he came of Age he may be the better able to 
pertorm thoſe Services to his Lord, whereby he held his own Land ; and 
tho the Office now be in ſome meaſure changed, as the Nature of the 
Tenure itſelf is, ſince the Time that the Socage Tenants bought off their 
Perſonal Labours and Services with an annual Rent to the Lord, yet it 
is ſtill cilled Socage 'Tenure, and the Guardian in Socage is ſtill only 
where Lands of that kind (as moſt of the Lands in England now are,) 
deſcend to the Heir within Age; and tho' the Heir after fourteen 1. 
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chuſe his own Guardian, who ſhall continue till he is twenty-one, yet 
as well the Guardian before fourteen, as he whom the Infant ſhall think 
fit to chuſe after fourteen, are both of the ſame Nature, and have the 
ſame Office and Employment aſſigned to them by the Law, without any 
Intervention or Direction of the Infant himſelf; for they were therefore 
appointed, becauſe the Infint, in regard of his Minority, was ſuppoſed 
incapable of managing himſelf and his Eſtate, and conſequently derive 
their Authority, not from the Infant, but from the Law ; and that is the 
Reaſon they tranſact all Affairs in their own Name, and not in the 
Name of the Infant, as they would be obliged to do, it their Authority 
were derived from him; and if their Authority were derived from him, 
it would by no means anſwer the Intention of the Law in appointing 
them ; for then all Acts done by Virtue of ſuch derivative Authority 
could be of no more Force than if done by the Perſon himſelf who gave 
that Authority, ſince none can communicate more Power to another than 
he has himſelf ; and that would invalidate all their Contracts, and make 
them ſavour of the ſame Imbecility as if made by the Infant himſelf; 
therefore to enable them to take effectual Care of the Infant, and his 
Affairs, the Law has inveſted them, not with a bare Authority only, but 
alſo with an Intereſt, till the Guardianſhip ceaſes ; and to prevent their 
Abuſe of this Authority and Intereſt, the Law has made them account- 
able to the Infant, either when he comes to the Age of fourteen Years, 
or at any Time after, as he thinks fit; and therefore their Authority and 
Intereſt extends only to ſuch Things, as may be for the Benefit and Ad- 
vantage of the Infant, and whereot they may give an Account ; which is 
the Reaſon they cannot preſent to any Benefice in Right of the Heir, 
becauſe they can make no Advantage thereof, (for that would be Simo- p;a, Tie, 
ny,) and conſequently have nothing therein whereof they can give an Guardian. 
Account ; and therefore the Infant himſelf ſhall preſent thereto, 

From what has been ſaid it appears, that a Guardian in Socage hath Bro. Tir. 
not only a bare Authority, but an Intereſt in the Lands deſcended, and Garden 19, 
therefore, during that Time, may make Leaſes for Years in his own _ Tac 
Name, as any other who hath an Intereſt in Lands may do; for he is gg. © {4s 
quaſi Dominus pro Tempore ; and therefore if he makes Leaſes for Years Shepland 
to continue beyond the Time of his Guardianſhip, ſuch Leaſes ſeem not ver. Hider. 
to be abſolutely void by the Infant's coming of Age, but only voidable os Abr. 
by him, if he thinks fit; for they were not derived barely out of the Briten ver. 
Intereſt of the Guardian, or to be meaſured thereby, but take Effect Huſſy. 
alſo by Virtue of his Authority, which, for the Time, was general and 
abſolute; and therefore all lawful Acts done during the Continuance of 
that Authority are good, and may ſubſiſt after the Authority itſelf, by 
which they were done, is determined ; and conſequently the Infant, 
when he comes of Age, may by Acceptance of Rent or other Act, if he 
thinks fit, make ſuch Leaſes good and unavoidable ; but a Guardian by 
(a) Nurture cannot make any Leaſes for Years, either in his own N ame, (a) But note; 
or in the Name of the Infant; for he hath only the Care of the Perſon 4 Teſtamen- 
and Education of the Infant, and hath nothing to do with his Lands 157 Guar- 
meerly in Virtue of his Office; for ſuch Guardian may be, tho' the In- OT.” 
tant hath no Lands at all, which a Guardian in Socage cannot. 


purſnant to 


k : the Statute 
12 Car. cap. 24. is the ſame in Office and Intereſt with a Guardian in Socage, Vaugh. 179. 


A. lets Land to B. for four Years, and the Lands being holden in 1 Leon. 158, 
>0cage, and the Heir under fourteen, the Guardian in Socage by an 322. 
Indenture, before the firſt Leaſe was expired, lets the ſame Lands in his 7 Len. 7: 
Gun Na . . h & . . | Owen 45, 56, 

me to B. for eight Years; and if by this Acceptance of a new Wii and 
Leaſe from the Guardian in Socage the firſt Leaſe was ſurrendered, was Whitewocd. 
the Queſtion , and it is ſaid to be holden by the Court, that it was ſur- 
rendered, or if it could not be properly called a Surrender, for Want of a 


Reverſion 
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Reverſion in the Guardian in Socage, yet they held, that at leaſt the 
firſt Leaſe was thereby determined by Admittance of the Leſſor's Power 
to make ſuch preſent Leaſe, which, if the firſt ſhould ſtand in the way, 
he could not do; and a Guardian in Socage hath Power to make Leaſe 
for Years ; and tho' this Caſe is cited in (a) Hutton to be no Surrender, 
yet it was in a Caſe, where the Queſtion was of a Surrender ſtrictly 
and properly ſo called; and therefore tho' it were not to be cited ſor an 
Authority of a Surrender properly ſo called, yet it might amount to x 
Determination of the firſt Leaſe, which, in the principal Caſe, all the 
Court agreed in that it did; but they held, it would be otherwiſe in 
Caſe of ſuch Leaſe made by a Guardian per Nurture, for he can on! 
make Leaſes at Will; and therefore ſuch ſecond Leaſe at Will muſt be 
abſolutely void, when the Leſſee was in Poſſeſſion already by Virtue of a 
Leaſe for Years. f 
[Arc 293» If a Woman, who is Guardian in 7 4 to her Son, marries again, 
ce“ and the Husband and ſhe join in a Leaſe of the Infant's Lands, this 
Leaſe, upon the Death of the Husband, becomes void; for the Intereſt 
which ſhe had in the Lands was in Right of the Infant, and there. 
fore ſhall not bind her, as thoſe Acts ſhall in which ſhe joins with her 
Husband in parting with her own Poſſeſſions. 


4) Hutton 


105. 


10. Of Leaſes made purſuant to Authozity. 


1 Rat. Abr. If one hath Power, by Virtue of a Letter of Attorney, to make Leaſes 
530. for Years generally, by Indenture, the Attorney ought to make them in 
8 the Name and Stile of his Maſter, and not in his own Name; for the 
a , Letter of Attorney gives him no Intereſt or Eſtate in the Lands, but 
only an Authority to ſupply the Abſence of his Maſter by ſtanding in 
his Stead, which he can no otherwiſe perform than by uſing his Name, 
and making them juſt in the ſame Manner and Stile as his Maſter would 
do if he were preſent; for if he ſhould make them in his own Name, 
tho* he added alſo, by Virtue of the Letter of Attorney to him made 
for that Purpoſe ; yet ſuch Leaſes ſeem to be void, becauſe the Inden- 
ture being made in his Name, muſt paſs the Intereſt and Leaſe from 
him, or it can paſs it from no Body; for it cannot paſs it from the 
Maſter immediately, becauſe he is no Party ; and it cannot paſs it from 
the Attorney at all, becauſe he has nothing in the Lands; and then his 


adding, by Virtue of the Letter of Attorney, will not help it, becauſe that 


Letter of Attorney made over no Eſtate or Intereſt in the Land to him, 

and conſequently he cannot, by Virtue thereof, convey over any to 

another; neither can ſuch Intereſt paſs from the Maſter mediately, 0! 

thro? the Attorney, for then the ſame Indenture muſt have this ſtrange 

Effect at one and the ſame Inſtant, firſt to draw out the Intereſt from 

the Maſter to the Attorney, and from the Attorney to the Leſſee, which 

certainly it cannot do; and therefore all ſuch Leaſes made in that Manner 

ſeem to be abſolutely void, and not good, even by Eſtoppel, againſt the 

Attorney, becauſe they pretend to be made not in their own Name ab- 

ſolutely, but in the Name of another, by Virtue of an Authority which 

is not purſued ; and therefore this Caſe of making Leaſes by a Letter of 
Attorney, ſeems to differ from that of a Surrender of a Copyhold, ct 

9 Co. 76, 77. of Livery of Seiſin of a Freehold, by Letter of Attorney; for in thoſe 
Comtbes's Cale. Caſes when they ſay, Ve A. and B. as Attornies of C. or by Virtue f 4 
Letter of Attorney from C. of ſuch a Date, &c. do ſurrender, &c. or d. 

liver to you Seiſin of ſuch Lands ; theſe are good in this Manner, becauſe 

they are only Miniſterial Ceremonies or Tranſitory Acts in Pais, the 

one to be done by holding of the Court Rod, and the other by delivet- 

ing of a Turf or Twig; and when they do them as Attornies, 9 bf 
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Virtue of a Letter of Attorney from their Maſter, the Law pronounces 
thereupon as if they were actually done by the Maſter himſelf, and 
carries the Poſſeſſion accordingly ; but in a Leaſe for Years it is quite 
otherwiſe, for the Indenture, or Deed alone, convey the Intereſt, and 
are of the very Eſſence of the Leaſe, both as to the Paſſing it out of 
the Leſſor at firſt, and its Subſiſtence in the Leſſee afterwards; for the 
very Indenture, or Deed itſelf, is the Conveyance, without any ſubſc- 
quent Conſtruction or Operation of Law thereupon; and therefore it 
muſt be made in the Name and Stile of him who has ſuch Intereſt to 
convey, and not in the Name of the Attorney, who has nothing therein ; 
but in the Concluſion of ſuch Leaſe it is proper to ſay, In Iitneſs whereof 
A. B. of ſuch a Place, &c. in Purſuauce of a Letter of Attorney hereunto 
annexed, bearing Date ſuch a Day; or if the Letter of Attorney be 
general, and concerns more Lands than thoſe compriſed in the preſent 
Leaſe, then to ſay, In Purſuance of a Letter of Attorney, bearing Date 
ſuch a Day, &c. a true Copy whereof is hereunto annexed, hath put the 
Hand and Seal of the Maſter; and ſo to write the Maſter's Name, and 
deliver it as the Act and Deed of the Maſter; in which laſt Ceremony 
bol delivering it in the Name of the Maſter by ſuch Attorney, this exactly 
agrees with the Ceremony of ſurrendering by the Rod, or making of 
” Livery, by a Turf or 'Twig, by the Attorney, in the Name or as At- 
torney of his Maſter; which proves that there is a great Diverſity be- 

tween uſing the Name of the Attorney in the making of Leaſes, and 

uſing his Name in making a Surrender of Copyhold, or Livery of Sciſin 
=> of a Freehold Eſtate. 
I The King, by Letters Patent, gave Authority to his Surveyor to Moor, pl. 191. 
make Leaſes of ſuch Lands, reſerving the antient Rent, and the Surveyor Her 132. 

makes Leaſes by Indenture between the King ex una parte, and F. . 
ex altera parte, and the Indenture Teſtatur quod Dominus Rex dimiſit, &c. 

> > and the Concluſion was, in cljus rei teſtimouium the Surveyor Sigillum 
um appoſuit; and the Court held theſe Leaſes to be void, becauſe not | 
purſuant to his Authority; for a Bailiff cannot make Leaſes in his own t 
Name, tho? it be but e anno in annum, and of Lands uſually let, but hi | 
he ought to make them in the Name of his Maſter ; ſo here the Surveyor 
> ovght not to have put his own Seal to the Leaſe, but the Seal of the 
> King, for without the King's Seal it cannot be his Leaſe; and the Manner 
of Pleading ſuch Leaſe proves this, for the Words are; Quod Dominus 
Rex per A. B. Sigilum ſuum appoſuit ; and a great Caſe was cited, were 
> ſuch Leaſe by a Bailiff, in his own Name, was held to be void. 
i In Ejectment the Caſe was, that one A. deviſed Lands to B. his Son Cre. Ez 678, 


in Tail, with divers Remainders over, and makes one C Overſeer of his 734, #20 
ver. Garnijh, 
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3 Will, and willed that he ſhould have the Education of his Son till he 
came to the Age of Twenty-one, and to receive, ſet and let, for the 
ſaid B. the ſaid Lands fo given him, and thereof to Account to the ſaid 
B. being allowed his Charges, Sc. C makes a Leaſe for ſeven Years 
in his own Name, with Reſervation of Rent to himſelf; and this Leaſe, 
by Computation, was to continue Half a Year after B.'s Attaining his 
full Age; and if this Leaſe was good for any Part of the Term, was the 
= Queſtion; C. being dead, and B. not yet of Age; and it was argued to 
be good for the whole Term, or at leaſt during the Minority of the 
Son, and only void for ſo much as exceeded the full Age of the Son, 
and that C. had an Intereſt in the Land, and not a bare Authority only ; 
for then all Leaſes muſt have been made in the Name of the Infant, 
and ſo he might avoid them whenever he thought fit, which the Teſtator 
= never intended to impower him to do. But Popham, Clench and Fenner 
== held that, as this Deviſe is, C. was but a Guardian for Nurture, and 
could not make Leaſes at his own Will and Pleaſure, for then he might 
make them for one Hundred Years; but here he can only make Leaſes 

at Will, for there is no other Time certain appointed, and is but in the 

Vol. III. | 5 M Nature 
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Nature of a Bailiff, and accountable; and therefore it was adjudged that 
the Leaſe was void; from which Caſe it appears, that if the Authority 


had been ſufficient to enable him to have made Leaſes for Years, ſuch © 5 


.Leaſes made by him during the Continuance of that Authority would © 


not have determined therewith, but ſhould have ſubſiſted during the 
whole Term for which they were made; and the Infant in ſuch Cafe 
could not, when he came of Age, have avoided them, as he may Leaſe, 
made by his Guardian in Socage, if he thinks fir, becauſe the Leſſee 
would have been in by the Will and Deviſe, not by the Guardian þ: 
Nurture, admitting the Authority or Deviſe had been ſufficient for that 
Purpoſe, which in none of the following Caſes of Deviſes it ſeems © | 
to be. | ? 
Moor 774. One deviſed Lands to his Son when he comes to the Age of 'Twenty. 
Telv. 73. Car four Years, and in the mean Time that his Executor ſhall have the 
* 8 Overſight and Dealing of all his Lands and Goods; this gives the Execy. | 
Dyer 26. b. tor no Intereſt to make a Leaſe certain for Years, but only an Auths- 
rity to overſee and order the Land in Right of the Son, and for his Uſe 
and Benefit, as wanting Diſcretion to manage it himſelf; but the whole 
Eſtate remains in the mean Time in the Son by Deſcent, and the Exe- 
cutor can only make Leaſes at Will; for there is no expreſs Deviſe to 
him of the Lands till the Son comes to Twenty-four, nor any expreſ; 
Authority to make Leaſes for Years in the mean Time; and the Heir 
ſhall not be diſinherited, tho' but for a Time, without a manifeſt Intent 
in the Will to that Purpoſe; and where in that Caſe the Son died before 
he came to Twenty-four Years of Age, it was held, that whether the 
Deviſe gave the Executor an Intereſt or an Authority only, yet it de- 
termined by the Death of the Son, whenever that happened, for it ww 
only affixed to his Care of the Son, and conſequently determined b) 
his Death, and was never intended to exclude the next Heir till the 8 
ſhould or might have attained his Age of "Twenty-four Years; and then 
the Executor having Power to make Leaſes at Will only, the next Heir 
may, whenever he thinks fit, determine them by Entry, or otherwiſe. 
Cro. Eliz 190. But if the Words of the Will had been, that the Executor ſhould 
TT. = have the Land, or the Profits of the Land, to his own Uſe, without 
2 El. 2 52, Account, till the Son ſhould come to Twenty-four, provided, or to the 
Smith ver. Intent that he ſhould bring up and educate his Child or Children; this 
Havens. would not only amount to a Truſt and Confidence in the Executor, but 
3. would alſo fix ſuch an Intereſt in him for anſwering the Purpoſes of the 
Blackbourn, Will, as would go to his Executors, tho' he ſhould die before the Son 
Dyer 210. pl. attained the Age of Twenty-four Years; and the Education of the 
24 Child, or Children, is no boch Matter of Privity or Confidence, but 
that another may do it as well; and conſequently in this Caſe, ſuch 
Executor may make Leaſes for Years, till the Son ſhould or might at 
tain to the Age of Twenty-four Years; and this would not determine, 
tho' the Son ſhould die before that Age, till by Computation of Time 
he might have attained that Age, if he had lived. : 
Moor, pl.143. One deviſed Lands to his Wife de Anno in Aunum, till his Son ſhould 
3 Co. 19, 20. come to the Age of Twenty-one Years ; this was by all the Juſtices hell 
Boraffoms ſuch an Intereſt only as would determine by the Death of the Son, tho | 


* * Ca. before Twenty-one; for the Intent was only that his Wife ſhould hae 


* 
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110% the Lands during the Minority of the Son, by reaſon of his ſuppoſed + 4 
2 Chan. Rep. Incapacity to manage them during that Time, which Reaſon is at n 


928 End by his Death; and this the rather appears to be his Intent by te 


Words de Anno in Annum, which are executory and applicable to ec! 
ſingle Year, and ſhew his Caution, not to give it to his Wife for 7 
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determinate Number of Years, leſt his Son ſhould die in the mean Time, 
whoſe Death, or Attainment of Twenty-one Vears, he intended ſhould be _ 
the Determination of the Wife's Intereſt ; but by Dyer it would bar 
been otherwiſe, if the Words had been, til the Son ſnould or might 8 = 
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to that Age; and therefore this Caſe differs from Boraſton's Caſe, and the 
other Caſes, which were adjudged, -upon a ſpecial Reaſon, that for Pay- 
ment of Debts, or for the Support and Proviſion of the Deviſee or 
Executrix, or for Maintenace of his Children generally, where he had 


ſeveral; there in ſuch Caſes, tho' the Son to whom it was deviſed at 


ſuch an Age ſhould die before that Age, yet the Executrix, or Deviſee, 
ſhould have ſuch an Intereſt veſted in them for thoſe Purpoſes, as 
ſhould not determine till the Son ſhould or might have attained that Age, 
if he had lived; and conſequently ſuch Executrix, or Deviſce, may 
make Leaſes for Years, which ſhall continue as long as their own Intereſt 
therein. 


11. Of Leaſes made purſuant to Powers in pꝛivate Con- 
vepances and Settlements. 


As in the Settlements of Eſtates in Families, it is uſual to limit but 


Eſtates for Life to the preſent Takers, to prevent their Power of Aliena- 
tion and Defeating their Iſſue of the Proviſion intended them by ſuch 


Settlement; and yet it is neceſſary the Land comprized in ſuch Settle- 
ments ſhould be continued in the Occupation and Manurance of Tenants 
and Farmers, who, being skilled in the Arts of Husbandry, know beſt how 


to improve and manage them to Advantage; and therefore to incourage 


the Induſtry of ſuch Farmers, it is become cuſtomary to impower the 1 e- 
nants for Life to grant Leaſes for a certain Time, which otherwiſe they 
could not do, having themſelves but an uncertain Intereſt determinable 
on their Deaths; it will therefore be neceſſary to conſider theſe kind of 
Leaſes, and how far their Purſuing or Deviating from the ſeveral Powers 
whereon they are founded will invalidate them, and how far not; as 
alſo upon what Sort of Settlements ſuch Powers may be reſerved, and 
what not, | 

Tenant for Life, upon a Settlement made 12 ac. 1. had Power to 
make Leaſes of all or any the Lands which at any Time heretofore have 
been uſually demiſed or letten in Poſſeſſion for three Lives, or any 
Number of Years determinable on three Livas, or for Twenty-one Years, 


Vide ante the 
Caſe ol Orby 
and Lord 


Mobun, Let- 


ter (E); and 
Note, that 
theſe Powers 
are inagreat 
Meaſure 
conformable 
to the ſeveral 
Qualifica- 
tions re— 
quired un- 
der that 
Head. 


Vaurh. 28 to 
3 5» 

2 Jon 27 to 
3). Baruck 
Tuſtian Tri- 


or under, reſerving the Rent thereupon now yielded or paid, or more, ſtram ver. 


ſo long as the Leſſees, their Executors and Aſſigns, duly pay the Rents, 
and perform the Conditions, according to the true Meaning of their In- 
dentures of Leaſe. The Tenant for Life makes a Leaſe of ſeveral Parts 
of thoſe Lands, for Years determinable on three Lives, ſo long as the 
Leſſees, their Executors and Aſſigns, duly pay the Rents, Ec. (verbatim 
as in the Power) reſerving the ſame Rents which were reſerved 12 Fac. 1. 
when the Settlement was made, and ſpecifying particularly what thoſe 
Rents were; and other Lands, called Lofield, which were found not to 
have been in Leaſe fince 12 Eliz. (when they were let for Twenty-one 
Years at 100J. per Ann. Rent) he now leaſes thoſe Lands for 'Twenty- 
one Years, rendering 100 J. per Ann. Rent, and with the ſame Clauſe as 
in the other, viz. ſo long as the Leſſees, their Executors and Aſſigns, 
duly pay, Ec. the Rents due at Mich' for the Lands in the firſt Leaſe 
were found to be in Arrear, but paid in a Month after; and the Rent 
upon the Leaſe of Lofield was duly tendered, but not received ; and 
before the next-Rent-Day the Defendant, as Heir at Law in Remainder, 
entered, upon whom the Leſſees re-entered to maintain their Leaſes, Ec. 
and 1. It was agreed, that the Limitation in the ſeveral Leaſes, ſo long 
as the Leſſees, their Executors and Aſſigns, duly pay, Sc. was well 
warranted by the Power being in Terminis the ſame with the Power, 
and therefore was good. 2. That by Non-payment of the Rent at the 
Days, the Leaſes were determined, ſo that no Acceptance after could 
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ſave or ſet them up again. 3. It ſeemed to be agreed that the firſt Leaſe 
was good, becauſe expreſly found, that the Rents reſerved were the ſame 
as were reſerved 12 Fac. 1. and that neceſſarily implies that thoſe Lands 
were then in Leaſe, and being antient Lands, they ſhall be preſumed to 
have been uſually demiſed ; and the rather, becauſe no Doubt was made 
of this at the Trial. But 4. It was adjudged that the Leaſe of Lofell 
was not warranted by the Power ; 1. Becauſe the Qualifications annexed 
to the Power of Leaſing ſhew, that Land not ſo qualified was not to be 
leaſed ; now the Land to be leaſed by Virtue of this Power, was ſuch 
as had been uſually let, which muſt be twice at leaſt ; but Lofield ap- 
pears to have been let but once; therefore not within the Power; alſo 
1ſually may ſignify the common Continuance of Land in Leaſe; as Land 
leaſed for 500 Years long ſince, is Land uſually demiſed, tho' it were 
demiſed but once; but then the Words, at any Time, ſhew that it muſt 
be of Lands which had been uſually at all Times let, which Lofield waz 
not, being out of Leaſe for above twenty Years before the Settlement; 
but chiefly and laſtly this Leaſe was adjudged void, becauſe the Power 
was to make Leaſes, reſerving the Rent thereupon now yielded or paid, 


Piz. at the Time of the Settlement; and this Land not having been 


2 Jon. 31s 


(a) 2 Rol. Abr. 
262. Cumber- 
ford's Caſe. 


1 Vent. 294. 
2 Lev. 150. 
3 Keb. 544, 
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and Wake- 


man. 


leaſed for twenty Years before, could be under no Reſervation of Rent 
at that Time, and by Conſequence the Rent thereupon then reſerved 


(which was none) could not be reſerved upon any After-Leaſe to be 


made ; and the Words (or more) will not hold, becauſe they are Words 
of Relation, and muſt refer to ſome Rent before, which here was none 
at all; and becauſe more or Jeſs are Words of Compariſon, and Com- 
paratives neceſſarily ſuppoſe a Poſitive ; but nothing, or no Rent, is a 


meer Privative ; and yet the Objection againſt this Conſtruction ſeems | 
conſiderable ; for it was ſaid, that the Words (at any Time heretofore | 


uſnally demiſed) imply that ſome Lands were not then in Leaſe; there- 
ore the Clauſe of reſerving the Rents, which were then yielded and 
paid, muſt extend only to the Rent of ſuch Lands as were then in 
Leaſe, and not for the others, which were not then in Leaſe ; yet ſince 
he had a Power of Icaſing them, if they had been at any Time thereto 
fore uſually demiſed, he might leaſe them, reſerving what Rent he 
pleaſed ; and ſo is one (a) Book expreſs in Point as to the Reſerva- 
tion; but the Difference between that Caſe and this is, that there the 
Power was to let all or any the Lands generally, without any Re- 
ſtraint; whereas this is reſtrained to Lands uſually letten, which, a 
appears afore, this of Lofield was not, having been let but once; and 
therefore the very Power of Leaſing fails as to that; otherwiſe the Re- 
ſervation of a Rent, tho* none was reſerved before, ſeems no great Ob- 
jection againſt the Leaſe; ideo Quere. | 

A Settlement was made to the Uſe of A. for Life, with Remainders 
over, provided that the Tenant for Life may make Leaſes of the Pre- 
miſſes, or any Part thereof, ſo as upon every Leaſe there be reſerved 
55. an Acre for every Acre of the Land or Premiſſes ſo demiſed ; the 
Tenant for Life leaſes a Rectory, (which was not included within the 
Settlement, and conſiſted only of Tithes, without any Glebe) reſerving 
Rent, or without any Rent at all reſerved, and if this were a good 
Leaſe within this Power, was the Queſtion ; it was argued not, becauſe 
Conſtruction is to be made upon the whole Clauſe, and the latter Words, 
which appoint the Reſervation of 5 5. Rent for every Acre of Land, 


ſhall reſtrain the general Import of the Word Premiſſes to Land only, © 
which can only confiſt of Acres; otherwiſe it may as well be ſaid, where 
a Power is to make Leaſes, ſo as the antient Rent be reſerved, that 


you may, by Virtue of this Power, leaſe Lands which were never be 
fore demiſed, and that the Words antient Rent ſhall only be applied to 


the Lands which had been antiently or uſually demiſed ; bur it Vas 3 : 


anſwered and reſolved by the Court, that this Leaſe was within 
2 | Power, 
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Power, and ſo would a Leaſe of Lands, not uſually demiſed, in the 


Caſe before put; for the Power being General and Affirmative at firſt 
to make Leaſes of all or any Part, the Reſtraint which comes after under 
the /o as, &c. ſhall be extended no further than the very Words them- 
ſelves import, that is, in the, one Caſe to ſo much an Acre for that 
which conſiſts of Acres, and to the antient Rent for that Which was 
antiently or uſually demiſed in the other ; and this Reſolution was 
founded chiefly on Cuuberford's Caſe, where the Power was to make 
Leaſes of all or any Part, ſo as ſuch Rent, or more, were reſerved 
upon every Leaſe which was reſerved within the Space of two Years 
before; and a Leaſe was made of Part of theſe Lands which had not 
been demiſed within two Years before; and it was reſolved to be a 
good Leaſe, and that he might reſerve any Rent he pleaſed, becauſe the 
Power was general to leaſe all, and therefore the reſtrictive Clauſe 
ſhould be applied only to ſuch Lands as had been demiſed within two 
Years before; but Hale, in the principal Caſe, ſaid, if it had been res 
integra, he might perhaps be of another Opinion. Note alſo, this Caſe 
ſeems againſt the Caſe of Vargh. 35. before. 

If Land hath been leaſed, by Virtue of a Contract, from Year to 
Year for three Years, this cannot be ſaid to be uſually letten, becauſe 
this is but one Leaſe, tho' renewable every Year. | 

If a Feoffment in Fee be made to the Uſe of A. for Life, Remainder 
to B. in Tail, with Power for A. to make Leaſes reſerving, or ſo that 
he reſerve the accuſtomable Rent, payable to all thoſe who ſhall have 
the Reverſion or Remainder; if 4. makes Leaſes accordingly, theſe 
Leaſes derive their Eſſence out of the Feoffment, and after they are 
made do, in Point of 'Time, precede all the other Eſtate limited by that 
Feoffment; ſo that the Rent thereupon reſerved, ſhall go with the Re- 
verſion or Remainders thereby limited, as a Rent properly ſo called, and 
not as a Sum in Groſs; and therefore thoſe in Reverſion or Remainder 
may diſtrain, or have an Action of Debr for Recovery of it, as if they 


2 Rol. Aby. 
202, 


2 Rel. Abr. 
262. 


1 Co. 134. 4. 
139. 

Poph. 81. 

8 Co. 71. 4. 
1 And. 275. 
Harcourt ver. 
Poole. 

2 Rol. Abr. 
261. 


2 Fon. 35. 


were ſeiſed in Fee, and had made ſuch Lcaſe; and where one (4) Book () 105. 139. 
calls it a Sum in Groſs, this is denied to be Law in (C) another, and (b) In 2 For. 


ſeveral Books cited to prove it a Rent; but in (c) Poph. it is ſaid to 
have been a Doubt, in the Lord Dyer's Time, if ſuch Leaſes ſhould be 
good, unleſs there were a Clauſe, that the Feoffecs, and their Heirs, 
ſhould ſtand ſeiſed to the Uſe of ſuch Leſſees; for which Reaſon it may 
not perhaps ſtill be amiſs to inſert ſuch a Clauſe, tho' ſuch Leaſes have 
ever ſince been held to be good without ſuch Clauſe ; for ſince the ſame 
Deed that limits the Eſtates to A. and B. gives A. Power to make 
Leaſes for ſuch a determinate Time, theſe Leaſes cannot be derived out 
of the Intereſt of 4. for that being but for his own Life, is not com- 
menſurate to ſuch Leaſes, which at all Events are to laſt for ſuch a 
Time; and if {ſuch Leaſes were to determine upon 's Death, the 
Power would be nugatory and idle, becauſe without it he might have 
made ſuch Leaſes; but the Power being to make Leaſes which ſhall en- 
dure longer than the Life of A. theſe Leaſes, when they are made, muſt 
be derived out of the ſame Root as the Eſtate of A. himſelf is, that is, 
out of the Eſtate of the Feoffees, who for that Purpoſe have a Kind of 
Scintilla Furis left in them to ſerve ſuch future Leaſes when they are 
made, and by Conſequence muſt be ſeiſed to the Uſe of ſuch Leſſees, 
and then the Statute of 2) U. 8. preſently carries the Poſſeſſion ac- 


cordingly, and the Power, being coeval with the other Eſtates, may 


well ſubject them to the Execution thereof, ſince he who is Maſter of 
his own Eſtate, may diſpoſe of it upon what Terms he thinks fir. 

But theſe Leaſes can only be made by Virtue of ſuch Powers upon 
Eſtates executed by Tranſmutation of Poſſeſhon ; therefore if one bar- 
gains and ſells Lands to another by Indenture enrolled for the Life of the 


Bargainee, with Power for the Bargainee to make Leaſes for three Lives, 
Vol, III. 5N or 


%*s 


$5. for 
which is ci- 


ted 1 And. : 


273. 2 Rol. 
Abr. 261. 


(c) Poph, 81. 
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or twenty-one Years, yet this is of no Effect to give him any ſuch Power 
for here is no Tranſmutation of the Poſſeſſion at Law, but only a Uſe 
raiſed by Virtue of the Conſideration, to which the Statute immediate 
carries a Poſſeſſion, according to that Uſe ; but for the Reſidue of the 
Eſtate, it continues wholly in the Bargainor, as it was before; and then 
the Perſons who are to be the Leſſees being unknown, no Conſideration 


can ariſe from them to the Bargainor, and by Conſequence no other Uſe 


can then be drawn out of him; and if the Uſe does not ariſe at the Time 
of the Bargain and Sale, it can never ariſe after; becauſe when the Deed 
is once perfected, its Operation, as to creating any new or further Intereſt, 
is then at an End, and conſequently no Leaſes can be made upon ſuch 3 
Conveyance, for Want of a Conſideration to raiſe a Uſe to the Leſſees. 
So if one covenants to ſtand ſeiſed to the Uſe of himſelf for Life, Re. 
mainder to his Wife for Life, with divers Remainders over, with a Power 
for the Covenantor, for divers good Cauſes and Conſiderations, to make 
Leaſes for Lives or Years, Ec. this Power is perfectly void, ſo that he 
cannot by Virtue thereof make Leaſes, even to his Sons or Daughters, 
or any other of his Blood, much leſs to Strangers ; becauſe ſuch general 
Conſideration can raiſe no Uſe at. all, and no Averment of a particular 
Conſideration can help it ; becauſe his Intent appears to be general, with 
regard to the Perſons to take ſuch Leaſes, as to the Conſideration where- 
on they are to be made ; for his Intent then was not to demiſe to one 


Perſon more than to another; and ſince ſuch Leaſes are to ariſe and take 


their Effect out of the Eſtate of the Covenantor, there muſt be a Conſi- 
deration to raiſe a Uſe for that Purpoſe at the Time of the Covenant 
made, which in this Caſe there cannot be, when neither the Perſons nor 
the Conſideration are known ; and if there be no Conſideration to raiſe 
ſuch Uſe at the Time of the Covenant perfected, it can never ariſe after, 


becauſe the further Operation of the Deed then ceaſes ; but upon a Feoff- 
ment, Fine, or Recovery, where the Eſtate is executed, and a Change 


of the Poſſeſſion made preſently, there no Conſideration is requiſite to 
raiſe any of the Uſes; and then, by Virtue of the Power which is created 
at the ſame Time with the Conveyance itſelf, the Leaſe may be made at 
any Time after. | | 

And yet where one covenanted to ſtand ſeiſed to the Uſe of himſelf 
for Life, Remainder to his eldeſt Son, with Power for himſelf to leaſe a 
{mall Part for forty Years, which he accordingly afterwards did, for a 
Proviſion for a younger Child; and tho' at Law this was not good, yet 
the Lord Chancellor Egerton, upon a Bill in Chancery, decreed, there 
ſhould be Relief; becauſe the Son claimed by the ſame Conveyance by 
which the Fower w:s limited, and the Conveyance was intended to have 


been by Livery, but that the Father was adviſed ſuch Covenant to ſtand 


ſeiſed would do as well; alſo the Law in M:1dmay's Caſe was not then 
adjudged ; fo that neither the Party, nor his Counſel, did then knows 
but that ſuch Power was warranted by Law. 

A Husband ſeiſed of Lands in Right of his Wife, he and his Wife 
levy a Fine to the Uſe of themſelves for their Lives, and after to the Uſe 
of the Heirs of the Wife; Proviſo, that it ſhall and may be lawful to 


and for the ſaid Husband and Wife, at any Time during their Lives, to 
make Leaſes for twenty-one Years, or three Lives; and the Wife, being 


Covert, made a Leaſe for twenty-one Years; and it was adjudged a good 
Leaſe againſt the Husband, tho* made when ſhe was a Feme Covert, and 


altho' it was made by her alone, by reaſon of the Proviſo : This is the ' 
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Caſe Verbatim, as it is put in the Book: But ſurely the Reporter muſt be 3 S 


miſtaken ; for as it is put, there appears no Power for the Wife ſolely s 
make Leaſes, but only in Conjunction with her Husband ; therefore the 


Power muſt be intended for the Wife ſolely, or for the Husband and 


Wife, or either of them; and then, no Doubt, ſuch Leaſe by the 5 = 
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alone will bind the Husband, becauſe it takes its Eſſence out of the Fine, 
to which both were Parties, and conſenting. 

A. ſeiſed of a Reverſion in Fee expectant upon an Eſtate for Life to B. 8 co. 69, 50. 
covenants to levy a Fine, Ec. to the Uſe of himſelf for Lite, Remainder 2 Rol. N 
to the Uſe of himſelf in Tail, Sc. with Power to A. ro make any Leaſe ae 3 
or Leaſes in Poſſeſſion or Reverſion of all or any the Premiſſes, provided ; 14 26e. 
that ſuch Leaſe, or Leaſes, hu, excedat ſuper nitmernm trium J itarnin ad Lutwich ver. 
Majus, or twenty-one Years, and fo as the accuſtomable Rent be re- Pięgott. 
ſerved, payable during ſuch Leaſe or Leaſes ; a Fine is levied accordingly ; 
then A. makes a Leaſe to C. for ninety-nine Years, if two Lives ſhould 
ſo long live, to begin after the Death of B. rendering 14 / per Annu 
(the antient Rent) to him, his Heirs, and Aſſigns, and to ſuch Perſon 
and Perſons to whom the Inheritance ſhall after his Death appertain; and 
if this was a good Leaſe, purſuant to his Power, was the Queſtion ; and 
adjudged that it was; becauſe the firſt Part of the Power was to make 
Leaſes abſolutely and indefinitely, in Poſſeſſion or Reverſion, and the 
Reſtraint which came after was only, that they ſhould not exceed three 
Lives, or twenty-one Years, which this Leaſe here does not; for tho! it 
is for ninety-nine Years, yet it is determinable on two Lives, which is 


| leſs; alſo the Power being to make Leaſes as well in Reverſion as in 


Poſſeſſion, and for Lives as well as Years, could not have been executed, 
as to making Leaſes for Lives, in any other Manner ; for they could 
not be made for Lives in Reverſion, as they may for Years determinable 
on Lives; and a Leaſe in ſuch Manner was moſt conſonant to the Nature 
of his Eſtate, which was but a Reverſion after the Eſtate for Life to B. 
But the Court agreed, that if one hath Power generally to make Leaſes 
for three Lives, he cannot make a Leaſe for ninety-nine Years, if three 
Lives ſo long live; for this is not purſuant to his Fower, which was only 
to make Leaſes for three Lives; and there being no other Liberty given 
in the Power, he cannot vary from it; becaute ſuch Powers bcing to 
charge the Inheritance of a third Per{on, are to be taken ſtrictly. 2. Ic | 
was adjudged, (a) that the Reſervation was good, becauſe ſuch Leaſe, (+) 1 Med. 
after it is made, comes in by Virtue of the Power above all the Limita- 105. 
tions, and takes its Eſſence, not out of the Eſtate for Life, but out of: 8 
the Eſtate of the Conuzees before all the other Eſtates, and then they "5 196. 
coming in after, in the Nature of Reverſioners, the Reſervation to them 
is good, 5 

It was ſaid by the Judges, in 3 Keb. that the Conſtruction in Il bitlock's 3 Keb. 746. 
Caſe, that a Perſon, having Power to make Leaſes for three Lives, could 
not make a Leaſe for ninety-nine Years, determinable on three Lives, was 
too nice, and expreſly contrary to the Intent of the Parties. 
A &t in a late Caſe, where A. made a Settlement, and limited the Mich. 8 Georg, 
Eſtate to himſelf for Life, Remainder to his Son B. for Life, with ſeve- 2. Rattle 
ral Remainders over, with a Power to B. when he came into Poſſeſſion, ver, Fam 
to aſſign or limit the ſame to any Woman that he ſhould marry, or * 3 
the Uſe or in Truſt for her, in lieu of her Jointure; B. on his Inter- 
marriage, by Deed reciting his Power, demiſed the Eſtate to Truſtces 
for ninety-nine Years, in Truſt for her, if ſhe ſhould ſo long live; and 
tho' it was agreed, that this was no greater Eſtate than by the Power he 
was enabled to make, being to determine on her Death, and that an 
Eſtate for Years was, in the Eye of the Law, of ſhorter Duration than 


an Eſtate for Life; yet it was reſolved, that the Power being poſitive, 


and ſpecifying what Eſtate was to be limited, ought to be conſtrued and 
purſued ſtrictly, being to ariſe out of the Eſtate of a third Perſon ; and ) 8 Ce. 70. 
they agreed the Rule laid down in (a) //bitlock's Caſe, that all poſitive C 74 


particular Powers muſt, in all material Circumſtances, be poſiti Co. 45. 
particularly purſued. q I po itively and 3 laid 


One had Power in Effect to make L eaſes for the Lives of 4 B. 

8: and: 3 Kebi as. 
, and he makes a Leaſe to them for their three Lives, and the Life of the Alſo verius 
| longer F. 
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longer Liver of them ; and this was held to be ſufficient within the 
Power, becauſe for three Lives generally; and for three Lives, and the 
longer Liver of them, is all one, fince without ſuch Words it would have 
gone to the Survivor. | 

Tenant in Fee makes a Leaſe for Life, and after levies a Fine to the 
Uſe of J. S. for fifteen Years, Remainder to the Uſe of himſelf for Life, 
with Power for himſelf ro make Leaſes for twenty-one Years, or three 
Lives, in Poſſeſſion ; and the Queſtion was, if by Virtue of this Power 
he might make Leales during the Continuance of the 'Term for fifteen 
Years, or not till after that was ended; and per Curiam clearly, he may 
make Leaſes preſently in Poſſeſſion ; for the Power iſſues out of the 
whole Eſtate, and by Virtue thereof he may make Leaſes in Poſſeſſion 
preſently, and need not ſtay till the Term ended, or that the Lands 
came into Poſſeſſion; alſo the Termor ſhall have the Rent reſerved there. 


on; and they agreed, that, as this Power was, he could not make Leaſes 


in Reverſion, but the Term of fifteen Years was immediately ſubject to 
the Power, and when that is executed it will charge the Poſſeſſion. 
Tenant for Life, with Power to make Leaſes for twenty-one Years, 


rendering the antient Rent, makes a Leaſe for twenty-one Years, to 


begin ſuch a Day after ; rhis is not purſuant to the Power, and conſe. 
quently void, becauſe pro Tempore it is a future Leaſe, which this Power 
does not warrant, but it ought to be made in Poſſeſſion; for if he might 
make them in Reverſion or in futuro, tho' but a Month after, he may 
as well make them to begin twenty Years after, or after his Death, 
and fo defeat the Intent of the Power, which being to charge the Eſtates 
of third Perſons, is to be taken ſtrictly, 


But where a Husband ſeiſed of Lands in Right of his Wife made a 
Leaſe for twenty-one Years purſuant to 32 H. 8. and after by a private 
Act of Parliament it was enacted, that the Husband ſhould have thoſe 
Lands for his Life, Remainder to his Wife for Life, and that all Leaſes 
and Grants thereof made or to be made by the Husband for three Lives, 
or twenty-one Years, reſerving the antient Rent, ſhould be good ; and 
the Husband after made a Leaſe of theſe Lands, to begin after the Expi- 
ration of the firſt Leaſe, and it was held good; for the Lands being in 
Leaſe at the Time of the making of the Act, the Intent of the Att ſeems 
to warrant ſuch Leaſe in Reverſion, and the rather, becauſe there was 
no Reſtraint from making Leaſes in Reverſion, as there is in 32 H. 8. 
which ſeems implicitly to give a Power of leaſing them in Reverſion ; but 
they agreed, that if the Lands had not been in Leaſe at the Time of 
making the Act, or if a Leaſe had been made in Poſſeſſion purſuant to 
the Act, the Husband could not in either of theſe Caſes have made a 
Leaſe in Reverſion, or to begin at a future Time; becauſe then the 
Power might well be executed by making Leaſes in Poſſeſſion, which 
here, having but a Reverſion himſelf, he could not; alſo they held, that 
a Commiſſion from the Queen to make Leaſes for twenty-one Years, to 
ſave her the Trouble of making them, would not warrant Leaſes in Re- 
verſion. | 

One poſſeſſed of a Manor for ninety-nine Years by his Will deviſes it 
to A. his Wife, for her Life, with Power ts let, ſet, or make Eſtates out 
of ir, and that in as ample Manner as I myſelf might, if I were living; 
and after rhe Death of A. he deviſcs it to B. his Daughter, and the Heirs 
of her Body begotten, and dies, and A. being his Executrix, conſents 
to the Deviſe, and after makes a Leaſe of Part of the ſaid Manor to C. 
tor ninety-nine Years, if three Lives fo long live, and dies; this was ad- 


jud-ed a good Leaſe againſt B. the Daughter; tho? it was objected, that 


ſhe had Power to diſpute of it only during her own Life, becauſe other- 
wiſe ſhe might defeat rhe Remainder limited to the Daughter; but the 
Court held, that the Diſpoſition made by her ſhould continue after 

5 Death, 
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Death, otherwiſe the Power. would be meerly idle, ſincs without it ſhe 
might have diſpoſed of it during her own Life. h 
One ſeiſed of Lands in Fee makes a Leaſe for ninety-nine Years, if 1 Tz. 167. 

three Lives ſhould ſo long live, and after fettles the Reverſion on him- 1 5:4 260. 
ſelf in Tail, with Power to make Leaſes for one, two, or three Lives, or 1 * 98 
for twenty-one Years in Poſſeſſion, and after he makes a Leaſe for twenty- 910. they ; 
one Years, to begin after the Expiration of the firſt Leaſe; and if this ver. Tho»:9- 
was purſuant to his Power, was the Queſtion ; and the Court agreed, fu: M rite 
that where Tenant in Poſſeſſion makes a Settlement with Power to make EI Ca. 
Leaſes generally, there he can only make Leaſes in Poſſeſſion; but where 

he that makes the Settlement had only a Reverſion at the Time, there 

he may make Leaſes out of that Reverſion ; for that agrees with the 

Intention of the Parties, which is to be the Guide in the Conftruction of 

all ſuch Powers; but here the Power being expreſly to make Leaſes in 
Poſſeſſion, this Leaſe, which was of the Reverſion only, is not within the 

Power, as the Court ſeemed to agree; tho' it was urged, that a Leaſe 

in preſenti of the Reverſion was conſonant to the Intent of the Parties, 

and ſach a Leaſe in Poſſeſſion as the Nature of his Eſtate would admit 

of; ideo Qnare: And note, The Cafe of Slocomb and Hawkins, as it is | 
reported in Cro. Fac. ſeems to impeach the Diverſity agreed on by the Cr. Fac 318. 
Court; for there it is put, that 'Tenant in Fee of a Manor, which was Shcomb ver. 
then in Leaſe for Years, levies a Fine thereof to the Uſe bf himſelf fer ny 
Life, Remainder to his eldeſt Son in Tail, with Power for the Tenant 3 C. ** 
for Life to make Leaſes at any Time for twenty-one Years; and before 

the firſt Leaſe expired the Tenant for Life made a Leaſe for twenty-one 

Years, to begin after the Determination of the firſt Leaſe, and died ; 

and tho' the Settlement itſelf was of a Reverſion, and the Power general, 

yet this Leaſe in Reverſion was adjudged void, for that, as the Court 

ſaid, it ought to have been a Leaſe in Poſſeſſion ; but Telverton, who 

reports the ſame Caſe, mentions it as a Settlement of Lands in Poſſeſſion, 

and that the Tenant for Life made a Leaſe for twenty-one Years, and 

after, before the Expiration thereof, made another Leaſe for twenty-one 

Years, to begin after the Expiration of the firſt Leaſe; and this ſecond 

Leaſe was adjudged clearly. void, and contrary to the Meaning of the 

Power. | x 

Deviſee for Life, with Power to make Leaſes for twenty-one Years, 1 Leov.i 47-8. 

whereupon the old accuſtomed yearly Rent ſhall be reſerved, makes a Read and 
Leaſe for twenty-one Years, under the old Rent, Cc. and a Year before NP 

the Expiration of that Leaſe he makes a Leaſe to another for twenty-one 

Years, to begin preſently ; this Leaſe ſeems to be good within his Power 

as a concurrent Leaſe, becauſe it is no Charge upon the Reverſion, nor 

is there any more than twenty-one Years in toto againſt the Reverſioner ; 

but this Power would not warrant the making of Leaſes in Reverſion ; 
| for then he might charge the Inheritance ad Inuitum. | 
. Tenant for Life, with Power to make Leaſes for three Lives, or twenty- 9 Co. 76. 4. 
one Years, cannot make ſuch Leaſes by Letter of Attorney, by Virtue of! Rel. 4br. 
5 his Power; becauſe ſuch Leaſes not being derived out of the Intereſt of 33” 
the Tenant for Life, but by an Authority derived from the Tenant in 
Fee, and to charge the Eſtate of third Perſons, the J ruſt for that Purpoſe 
is perſonal, and cannot be delegated to another. EEG 

A. makes a Leaſe to B. for Life, and after levies a Fine to the Uſe of Noy 66. 

C for Life, Remainder to himſelf in Fee, with a Proviſo or Power to Cel verſus 
make [caſes for twenty-one Years, or three Lives, and that the Conuzees _— 
** Afſhould ſtand ſeiſed to ſuch Uſes, afterwards A. covenants to ſtand ſeiſed 

= tothe Uſe of D. in Tail, with divers Remainders over, and after grants 
the Reverſion aforeſaid to E. for Life, who diſtrains B. and avows, and 
Judgment was given againſt the Avowant ; becauſe by the Covenant to 

ſtand ſeiſed, Oc. A. had deſtroyed his Power of making Leaſes, and by 
Vol. III. 5 O Conſe- 
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Conſequence the Grant to E. not being derived thereout, could not affed 
any of the preceding Eſtates. | 
1 Chas. C8. One bath Power to make a Leaſe for ten Years, and he makes a Leaſe 
Pawcy and for twenty Years; yet in Equity this is good for ten Years, and ſo has 
Bowen. been ſettled ſeyeral Times. | 
1 Chan. Ca. One having Power to make Leaſes for twenty-one Years in Pofleſſion, 


10. Pollard made a Leaſe to A. for twenty-one Years in Truſt for the Payment of 


ver. Greenxill. Debts; but the Leaſe was made to commence from a Time to come, and 
ſo not purſuant to the Power; yet being made for the Payment of Debts, 

was ſupported in Equity. 
Moor 514, If one makes a Feoffment in Fee to the Uſe of himſelf for Life, with 
611,645 Power to demiſe, leaſe, grant, or deviſe the Lands for three Lives, or 
6.208 , twenty-one Years, yet this gives him no other Power in Effect than to 
: Kab. $12. limit the Uſe of the Land for three Lives, or twenty-one Years ; for all 
accord, that Leaſes to be made by him by Virtue of ſuch Power take their Eſſence 
ir is the beſt out of the original Feoffment ; therefore if he makes a Leaſe for three 
any, | N Lives, and makes Livery of the Land, this is a Forfeiture of his own 
qa Hal ' Eſtate for Life; becauſe he himſelf being only Tenant for Life, cannot 
thought it out of that Eſtate make ſuch Leaſes; and when he takes upon him to 
no Forfci- make Livery of the Land, he takes upon him to make the Leaſe as 
hs bravery ug Owner of an Eſtate ſufficient for that Purpoſe, which he is not; and to 
_ of the make ſuch Leaſes no Livery is requiſite, becauſe they taking Effect out 
Deed the of the firſt Feoffment, the Livery made upon that is ſufficient to ſupply 
Leaſe takes all the future Limitations to be made in Purſuance thereof; but if he 
3 purſues the Words of the Power, and ſays only, I demiſe or leaſe ſuch 
very comes Lands to yon for three Lives, this is ſufficient, and will be taken in Execu- 
too late. tion of the Power a good Leaſe for three Lives; fo if he only ſays, I limit 
the Uſe to you for three Lives, &c. this likewiſe is ſufficient, becauſe this 
in Effect is the Subſtance af his Power, and the Statute preſently carries 
the Paſſeſſion after ſuch Ufe: So if one hath Power only to limit new 
Uſes, and he gives or deviſes, Sc. the Land itſelf, this is alſo good, and 
enures to a Limitation of the Uſe ; becauſe the Uſe is but an — to 
have the Land itſelf, and when he gives, demiſes, or deviſes the Land 
itfelf, he alſo gives all his Uſe and Equity therein, and then the Statute 

| executes the Poſſeſſion accordingly. ' 

Carth. 427-8. It was found by a ſpecial Verdict, that A. being ſeiſed of the Manor 
2 Salk. 537- of M. did, an his Son's Marriage, ſettle the ſame to the Uſe of himſelf 
3 1 for Life, and after to the Uſe of his Wife for Life, then to the Son in 
Gay 1 Tail, with the following Proviſo or Power; viz. That it ſhould be lawful 
for the {aid A. during his Life, and for bis Wife, after his Death, during ber 
Life by Deed indented to make Leaſes, either in Poſſeſſion for the Term of 
one, two, or three Lives, or for the Term of thirty-one Tears, or for any 
other Term or Terms, Number or Numbers of Tears, determinable upon one, 
two, or three Lives, or in Reverſion for one or two Lives, or for thirty Tears, 
or for any other Term or Number of Tears, determinable upon one or tuo 
Lives, ſo as ſuch Demiſe be not made of any the Antient Demeſne Lands, 
Parcel of the ſaid Manor, or of any other Lands which for the Space of ſeven 
Kears bad been uſed as Demeſne Lands, and ſo as the antient Rent «4s 
reſerved ; afterwards A. by Deed makes an abſolute Leafe for thirty 
Years of Copyhold Lands, Parcel of the ſaid Manor, which were in the 
Tenure of F. S. for the Term of two Lives, to commence after the tuo 
Lives then in Being; and in this Caſe it was held by Holt Chief Juſtice, 
Turton and Eyre Juſtices, contra Rokesby, 1. That a Leaſe of Copy hold 
Lands was, not warranted by the Power, being within the Exception 0! 
Antient Demeſne Lands, all Copyhold Lands bein Antient Demeſne, 
it being an inſeparable Quality of every Copy hold, that it was Time out 
of Mind Parcel of the Manor. 2. It was held by the ſaid Juſtices, 


_ againſt Rokes/y, that a, Leaſe for thirty Years. abſolute in Reverſion . 
. 2 : hs 


Leaſes and Terms foz Years. 410 

‚ :oht be mide by A. or his Wife of any Lands which were 
4 hogs Leaſing ; 2 herein Holt held, that a Leaſe to com- 
mence at any Day to come, is properly a Leaſe in Reverſion; but in 
this Caſe it ſignifies a Leaſe to commence after ſome Intereft in Being at 
that very Time when the Leaſe in Reverſion was made; that this Power 
to leaſe for Life in Reverſion muſt be taken to be a Leaſe of the Rever- 
fion itſelf, and not a concurrent Leaſe, and that it cannot be otherwiſe, 
becauſe a Freehold cannot commence in futuro; and where there is a 
. Power given to make Leaſes in Poſſeſſion and Reverſion, in fuch Caſe 
N if a Leaſe is made in Poſſeſſion, and afterwards ſome Life drops, he can- 
0 not make a new Leaſe in Reverſion of the fame Lands, becauſe his Power 
is executed by making the firſt Leaſe ; that where a Qualification is 
annexed to a Power of leaſing, which, if obſerved, goes in Deſtruction 
of the Power, the Law will diſpenſe with ſuch Qualification ; as where 
there is a Power to make a Leaſe of a Manor, or of any Part thereof, 
ſo as the antient Rent is reſerved, yet he may by this Power make a 
Leaſe of the Services, Parcel of the Manor upon which no Rent can be 
reſerved, otherwiſe the expreſs Power would be defeated. 


A Man made a voluntary Settlement on his Son for Life, and after to - woken ; 
his firſt and other Sons in Tail, with Power to the Son to make a Leaſe Gooding, r 
in Poſſeſſion for ninety- nine Years, determinable on three Lives, and alſo 
: to make Leaſes for ſixty Years, to commence after his Death, if he had 
5 Iſſue Male, to continue fo long as he had Iſſue Male; the Son makes & 
Leaſe to his Father in Truſt for one of his younger Children, but the 
Leaſe was not purſuant to the Power ; 2 it was decreed good, and 
taken to be a Leaſe made by the Father after a voluntary Settlement. 
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(K) By What Fozm of Mods Leafes may 
be made, 


IIER it may be laid down for a Rule, That whatever Words are 
ſufficient to explain the Intent of the Parties, that the one ſhall 
deveſt himſelf of the Poſſeſſion, and the other come into it for ſuch a 
_ determinate Time, whether they run in the Form of a Licence, Cove- 
nant, or Apreement, are of themſelves ſufficient, and will in. Conſtruction 
of Law amount to a Leaſe for Years as effectually as if the moſt proper 
and pertinent Words had been made uie of for that Purpoſe ; and on the 
contrary, if the moſt proper and authentick Form of Words, whereby 
to deſcribe and paſs a preſent Leaſe for Years, are made uſe of, yer if 
upon the whole Deed there appears no ſuch Intent, but that they are 
only preparatory and relative to a future Leaſe to be made, the Law will 
rather do Violence to the Words, than break thro? the Intent of the Par- 
ties; for a Leaſe for Years being no other than a Contract for the Poſſeſ- 
ſion and Profits of the Lands on the one Side, and a Recompence of 
| Rent or other Income on the other, if the Words made uſe of are ſuffi- 
cient to prove ſuch a Contract, in what Form ſoever they are introduced, 
or however variouſly applicable, the Law calls in the Intent of the Parties, 
and models and governs the Words accordingly. - 
My Lord Coke tells us, the Words demiſe, grant, betake, and fo Farm Co. Lit 45 b. 


let, and whatever other Words amount to a Grant, may ſerve for a Leafe 2 Mo: 2 50. 
for Years. | 


So, hs favs, ded? is a ſufficient Word to make a Leaſe for Years. Co. Lit. 301. K 


But 


420 Leaſes and Terms fo2 Dears. 
Bro. Tit. But there are ſeveral other Words which are equally ſufficient to 
yy 71. make a Leaſe for Years; therefore in Caſe of the King, if he makes 3 
4 5 ' 17”, > Leaſe for Years, under the Exchequer Seal, in theſe Words; Sigrid 
Co. Lit. 4.5. b. quod nos commiſimus Cuſtodiam of ſuch Land to ſuch a one, this is a good 
2 Co. 17. 4. Leaſe, and the Leſſee may plead it as a Demiſe or Leaſe of the Land 
jtſelf; for this ſufficiently ſhews the Intent of the King to depart with 
the Poſſeſſion of the Land for the Time, and therefore amounts to an 
effectual Leaſe; and this being the Uſage in the Exchequer, all other 
Courts are bound to take Notice thereof. | 
5 H. 7. 1. So if one only licenſe another to enjoy ſuch a Houſe or Land 
12570 on till ſuch a Time, this amounts to a preſent and certain Leaſe or 
1 Sid. > of Intereſt for that Time, and may be pleaded as ſuch, tho' it may 
1 Med. 14. be alſo pleaded as a Licence; and if it be pleaded as a Leaſe fer 


2 Keb 561. Years and traverſed, the Leſſee may give the Licence in Evidence 


E. 47. to prove it. 

Hard. 366. a 

1 Leon. 136, So if A. by Articles covenants with B. that he ſhall have or enjoy 
303. ſuch Land for ſuch a Time, this is a good and effectual preſent Leaſe, 
Cro. Eliz. 1, becauſe here are ſufficient Words to prove a Contract, that the one 
9 5 ſhall relinquiſh the Poſſeſſion, and the other come into it; but if the 
1 Rol. Al., Covenant had been with B. that C. a third Perſon, ſhould have or enjoy 
847. ſuch Lands of A. for ſuch a Time, or that the Executors of B. ſhould 


1 have or enjoy it for that Time, this would be no Leaſe to C. the Execu- 
e tors of B. but only a bare Covenant with B. for when theſe Words have 
; their natural and binding Force as a Covenant with B. they cannot at 
the ſame Time have a different Conſtruction, and amount to a Leaſe to 

C. or the Executors of B. who are Strangers to the Contract, and no 

Parties to the Deed, nor the Executors of B. yet in eſſe; neither can 

theſe Words amount to a-Leaſe to B. becauſe the Intent is manifeſt 

that he himſelf is to have nothing in the Land, but is only a Truſtee 

of the Covenant fer C. or his Executors ; alſo if theſe Words ſhould 

amount to a Leaſe to C. or the Executors of B. when they came in 

Je, this would take off from their Operation as a Covenant with B. 
or the ſame Words cannot at the ſame Time have two different Con- 
ſtructions and Operations; and it cannot be ſaid they are a Covenant 


with B. by the firſt Words, and a Leaſe to C. or the Executors of B. 


by the laſt Words; for that C. or the Executors of B. ſhall enjoy the 
Land, is the very Explanation of the Covenant with B. and gives Life 
and Force to it, and without that he covenants with B. for nothing ; for 
till theſe Words are added, the Covenant with D. is but a dead Letter, 
and has no Meaning or Senſe in it. 


Bro, Tit. So where one by Articles Covenants, Grants and Agrees with 7. &. 
I 2239) that he ſhall have ſuch Lands, or have, hold and enjoy ſuch Lands for ſo 
Noy 14. many Years, theſe are Words ſufficient to ſhew a preſent Contract for 
Cro. Fac. 42, the Leſſee's enjoying of theſe Lands, and therefore amount to a preſent 
659--. Leaſe of them as effectually as if there had been the Words dimiſit, loca- 
© ai: 201. wit, or {ſuch like; and tho' there were in the ſame Articles a Covenant 


N , to make a good and perfect Leaſe, as Counſel ſhould adviſe, yet that 


1 Ret. Abr. the other, becauſe a Man cannot be ſuppoſed to leaſe what he has not; 
$47. or if it might te ſo ſuppoſed, yet when it appears in the very Articles 


* Yelo. 85. 


3 Brownl. 136. Cro. Eliz. 223. Bro. Tit, Leaſes 21. only cont. per neux. 1 
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that he has nothing in the Lands, his Covenant then can have no 
other Conſtruction, but that he will procure the Owner of the Lands 
to permit the Covenantce to hold and enjoy thoſe Lands; which is thc 
proper and natural Interpretation of the Words of Covenant, when he 
himſelf has nothing whereof to make a Leaſe. 

A Controverſy was between two Perſons touching a Leaſe for Years, * Eliz 25: 
which of them had Title to it, and they ſubmitted to the Award of Traſloe An" 
J S. who awarded that one of them ſhould have the Land; this was euer. 
hr to be a good Gift of the Intereſt of the Land, that is, an Award, 2 Keb. 268. 
that the whole Leaſe, or Intereſt in the Land for the Term then ro come, 
belonged to one excluſive of the other; but if the Award had been, that 
the one ſhould permit the other to enjoy the Term, this, it is ſaid, 
would not have given him the Intereſt in the Land, nor would amount 
to a Leaſe; that is, as I ſuppoſe, becauſe the Permiſſion being to come 
fiom the other Party, the Intereſt muſt be ſuppoſed to be and continue in 
him; and it could not amount to a Leaſe, or an Award of a Leaſe ; not 
to a Leaſe, cithzr from the Arbitrator or the other; not from the Arbi- 
trator, becauſe he had nothing in the Land, and was only to award 
what the other ſhould do; not to a Leafe from the other, becaute ir 
was only the Act and Award of the Arbitrator ; neither could it amount 
to an Award of a Leaſe from the other, becauſe it was only that he 
ſhould permit the other to enjoy the Term, which he might do without 
making a Leaſe; and the Words being ſpoken by the Arbitrator, who 
was a third Perſon, cannot have the ſame Operation as if they had been 
ſpoken by one who had Intereſt in the Lands to another, but muſt 
be taken according to the Literal Senſe and Meaning thereof. 

Articles indented in Writing were made between A. and B. in this Cv. Elz. 486. 
Manner : ar rey it is covenanted and agreed between the Parties, that #429", l 633. 
A. doth let ſuch Lands for and during five Years, to begin at Mich” next . N _ 
following, under 10/. a Year Rent; or provided that the Leflee ſhall 2 Rol. Abr. 
pay 10% at Aid” and Lady- day, by even Portions during the Term; 449. 
alſo the ſaid Parties do Covenant, that a Leaſe ſhall be made and ſcaled, Palm 401. 
according to the Effect of theſe Articles, before the Feaſt of A Saints 
next enſuing ; yet this was held to amount to an immediate Leaſe, b 
reaſon of the firſt Words in the preſent Tenſe, and that the laſt Words 
were only for making ſuch a Leaſe in Writing for further Aſſurance ; and 


the rather here, becauſe the Leaſe to be ſealed was to be made after the 
Beginning of the 'Term. 


One ſaid to another, you ſhall have a Leaſe of my Lands in D. for 2 Bendl.) 
Twenty-one Years, paying therefore 107. per Amun. make a Leaſe in Moor, pl 31. 
Writing and I will ſeal it; this was agreed by all the Juſtices to be a 2 * 33. 
good I'arol Leaſe for Twenty-one Years, tho* no Writing was made of 1 
it, (being before the Statute of Frauds) for the Intent of the Partics 
was ſufficiently expreſſed, and the making of it in Writing was but for 
further Aſſurance, and left to the Leſſee, if he thought it neceſſary. * 

One made his Will in this Manner: I have made a Leaſe to J. S. 2 Bendl. 34. 
for Term of Twenty-one Years, paying but 20s. Rent; this was held a 
good Leale or Deviſe by the Will for Twenty-one Years, and that the 

Lord have ſhould be taken in the preſent Tenſe, as Dedi is in a Deed 
of Feoffment, to comply with the Intent of the Teſtator. 


: my now pn Plas pow 40 if the moſt proper Form of Words of where ora: 
ealirg are made ule of, yet if upon the whole Deed there appears no of Covenant, 
fact Intent, but that it is only Preparatory and Relative to a future Oe, will nor 


Jeaſe to be made, the Law will rather do Violence to the Words, than ente of 
break thro' the Intent of the Parties, by conſtruing a preſent Leaſe, One 
when the Intent was manifeſtly otherwiſe. | Lenſe, fo as 
fo wvark a 
Forfeiture, vide ſutra Under Leaſes made by Copy holders. 


Vol III 1 There- 
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Therefore where Articles were drawn between A. and B. in thi; 


Sturgeon ver. Manner: Articles agreed upon, Ec. Imprimis, A. doth demiſe ſuch a 


ainter. 


1 Rol. Abr. 
848. Plea- 
zance and 
Higham. 


2 Mod. 81. 


Dyer 150. 
1 Co. 155. 
Hob. 35. 
Moor 480. 
1 Rol. Abr. 
848. 


Bendl l. 115. 


Cloſe to B. to have it for forty Years, and a Rent reſerved, with Clauſe 
of Diſtreſs, c. In Witneſs whereof, c. and afterwards there was 
written in the ſame Paper a Memorandum, that theſe Articles are to be 
ordered by Counſel of both Parties, according to the due Form of Lau; 
and becauſe the Intent of both Parties appeared by that Memorandum, 
and by a Leaſe actually drawn by Counſel, but never ſealed, (upon 
ſome Diſagreement between the Parties) it was ruled by the Court, 
upon Evidence in Ejectment, that theſe Articles were not a ſufficient 
Leaſe, and the Jury found accordingly ; and yet here was the Form and 
Words of a preſent and immediate Demiſe or Leaſe. 

So where Articles of Agreement are drawn between A. and B. in thi; 
Manner: Firſt, the ſaid A is contented to demiſe ſuch Lands, Ec. to 
the ſaid B. from Mich” next for fix Years; and after theſe Words, the 
Rent reſerved is 100 J. per Ann. a Re-entry for Non-payment of the 


Rent, a Covenant for Reparations, and a Covenant to do ſuch other 


Thing; and theſe Articles are ſealed and delivered by the Parties; yet 


they do not amount to a Leaſe, but are only preparatory Covenants or 


Inſtructions towards a Leaſe, and never were intended to have the 
Force or Effect of a Leaſe themſelves; beſides that, the Word contented 
imports only an Approbation of ſomething to be done after; this Caſe 
is cited in (a) Cro. Fac. in this Manner: That if one Covenants and 
Grants with another that he ſhall have and hold ſuch Lands for ten 
Years, that this is a good and abſolute Leaſe for that Time; but if he 
Covenants and Grants that he ſhall enjoy thoſe Lands for ten Years, 
this is no Leaſe, becauſe it ſounds only in Covenant; Hure of the Dif- 
ference between holding and enjoying, for there ſeems none; therefore 
the Caſe muſt be miſtaken, 

One made a Leaſe for Life, & Proviſum eſt, that if the Leſſee die 
within ſixty Years, that then his Executors and Aſſigns ſhould enjoy the 
Land in his Right for ſo many Years as ſhould be behind of the ſixty 
Years from the Date of the Leaſe ; this was held to be only a Covenant, 
and no Leaſe, for which there are divers Reaſons aſſigned in the Books; 
as firſt, becauſe the Words purport an Agreement, and not a Grant, and 
ſo found only in Covenant, which is a very unintelligible Reaſon. 


Another Reaſon given is, becauſe if it ſhould be conſtrued a Demiſe, it 
muſt be void, becauſe there is no Perſon in efſe to take it; for the 


Executors are not in rerum natura, nor Parties to the Deed. Another 
Reaſon given is, becauſe nothing of the ſaid Term was given to the 
Leſſee himſelf for Life, as Remainder to him and his Executors for ſixty 
Years. A fourth and laſt Reaſon is, becauſe there is no Certainty either 
of the Beginning or Ending thereof, and therefore it cannot be a good 


| Leaſe; but a better Reaſon than any of theſe ſeems to be, that he having 


in the firſt Part of the Deed made a Leaſe in expreſs and proper Words, 
muſt be ſuppoſed to mean ſomething leſs in this laſt Part of rhe Deed, 
which varies ſo widely in the Form of Expreſſion, and which has a 
natural and proper Meaning of its own as a Covenant, but cannot amount 
or come up to a Leaſe without Violence and Force done to the Words, as 


well as the Intent of the Parties; and this the rather ſeems probabic; 


becauſe Moor holds clearly, that if it had been provided that if the Leſſot 
die within ſixty Years, that then he demiſed the Land to another (wd 
was alſo a Party to the Deed) for ſo many of the ſixty Years as ſhouts 
be then to come; this would be a good Leaſe, for here he comes into 
the very ſame Form of Expreſſion made uſe of in the firſt Part of the 
Deed, which was an actual Demiſe, and therefore muſt be ſuppoſed to 
mean the ſame Thing, in the latter Part too, and conſequently ſuch 
Words would make it an actual Demiſe. 
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Leaſes and Terms fo2 Years. 
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Wy” ſeiſed of Lands in Fee by Indenture covenants with B. before Cr. Tac fa. 
Eaſter then next, to convey thoſe Lands by Fine or other Aſſurance to! Ke! A. 


F. and his Heirs, to the Uſe of him and his Heirs, with a Proviſo, that 
if 4. paid to B. 100 l. at the End of thirteen Years, that then he might 
re-entcr, and that then all Aſſurances ſhould be to the Conuzor, and 
covenanted and granted for him and his Heirs, that B. and his Heirs 
{hould enjoy thoſe Lands till the End of the ſaid thirteen Years, and 
for ever after, if the 100 J. were not paid; and B. covenanted to pay 
Annually, during the thirteen Years, two Capons, and that during the 
thirteen Years he would not commit Waſte; no Aſſurance was made 
within the Time; and if this, upon the whole Deed, amounted to a 
Jeaſe for thirteen Years, was the Queſtion ; and it was adjudged that 
it was no Leaſe, but only a bare Covenant, and this Judgment affirmed 
in Error; for the Intent of the Parties was to make Aſſurance of the 
Inheritance by way of Mortgage, and the Covenant was only that he 
ſhould enjoy the Lands during the Time of the Mortgage, whether ir 
continued thirteen Years only, or for ever; and if a Fine had been 
levied, or a Feoffment made, it is plain this Deed had been no Leaſe, 
but only a Covenant to lead or declare the Uſes of ſuch Fine or Feoff- 
ment; and tho' none was levied or made, yet the Deed {till continues of 
the ſame Nature as it did at firit, or as if ſuch Fine or Feoffment had 
been actually executed ; and the Covenant on B.'s Part, that he would 
do no Waſte, does not expound it otherwiſe, for that was only that he, 
being a Mortgagee in Fee, ſhould do no Waſte, for which otherwiſe there 
would be no Remedy. 


— — 


— — — 
r 


— OO 1 
— —— — * 


— 


— — 


* 
. 
5 NJ 
* 
'1 
> 
I. 
: 
wy 
C i? NY 
* 
: = 
= 
l - 
= 
+0 
j 
7-1 * 
9 
* 
7 
, 
CT 
y 
ww 
* 
F, 
* 
1 
* - 


So where one, by Indenture inrolled, for Money bargained and ſold Cre. Fac. 659. 
Lands to one and his Heirs, provided, that if the Bargainor for five EG 


Years paid annually 10/7. to the Bargainee at the Days limited in the 


— 


Deed, and at the End of the ſaid five Years ſhould pay 240 J. then the 1 Rot. Ahr. 
Birgain and Sale to be void; provided allo, and it is further covenanted 859. Pauſeley 
and agreed between the ſaid Parties, that the Bargainee, his Heirs or * 6 


Aſſigns, ſhall not intermeddle with the actual Poſſeſſion of the Premiſles, ” 
or the Perception of the Rents and Profits, till Default be made in the 
Payment of the ſaid Sums; this was held to be no Leaſe to the Bargainor 
for five Years, but only in the Nature of a Leaſe at Will, by reaſon of 
the Negative Words, that the Bargainee ſhould not intermeddle with 
the Rents and Profits for that 'Time, and conſequently ſo long was to 
leave the Bargainor in Poſſeſſion as he was before. 


So where A. acknowledged a Recognizance to B. of 200 J. and B. by 0. Ent $5. a. 
Indenture of Defeaſance, did covenant, promiſe and agree with the ſaid Bradfton ver. 
A. that if A. his Heirs or Aſſigns, ſhould, after ſuch a Time, convey ſuch Buck 


an Advowſon to him and his Heirs; and if the ſaid B. his Heirs, Execu- 
tors, Cc. ſhall, and may at all Times hereafter, peaceably and quietly 
have, hold, uſe, o:cupy, poſſeſs and enjoy the ſaid Advowſon, without 
the Let, Suit, "Trouble, Ec. of the ſaid A. or any other Perſon or 
Perſons, Ec. then the Recognizance to be void; and the Queſtion was, 
it this laſt Clauſe amounted to a Leaſe of the Advowſon; and the Court 
was of Opinion that it did not, for the Intent of the parties was not 
to make a I.cale of it, but only a Condition to defeat the Recognizance, 
and that this laſt Clauſe ſhould have Relation to the Eſtate in Fee 
precedent, being it the ſaid A. his Heirs, c. which cannot be intended 
ot a L.caſc; alſo the Clauſe is indefinite, at all Times hereafter, and 
docs not limit any certain Time for Life or Years wherein Advowſon 
M11! be peacerbly enjoyed, and therefore ſhall be intended during the 
Eitite in Fee betore mention'd ; but no Judgment was then given. 
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It one makes a Leaſe for Life, and after grants that the Lands or the Dyer 124. fl 
P.c\crfion ſhall remain to another for Twenty-one Years after the Death 49. 125. pt. 


44 
Plow. 148, 150. Bro Tit, Leaſes 71 ele. 85. 1 Brownl. 156 
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Leaſes and Terms foz Years. 


1 Mod. 180. 


1 Sid 461. 
1 Vent. 84. 
2 Keb. 656. 


1 Rol. Abr. 
849. Dar- 
cett's Caſe. 
$50. Elme 
ver Leaves, 


„ ———— 


of the Tenant for Life, theſe Words are ſufficient to paſs a Reverſionar 
Intereſt by way of future Leaſe without Attornment, tho' there is not 
the Word Demiſe, or any other Word uſual or proper to deſcribe 3 
Leaſe for Years by ; but here being Words ſufficient to prove a preſent 
Contract for the Reverſionary Intereſt of theſe Lands after the Eſtate 
for Life determined, theſe in Caſe of a Leaſe for Years, which is but x 
Contract, are in themſelves ſufficient and adequate to any other Form, 


(L) What Certainty is requiſite to Leaſes 


foz Years as to their Beginning, Continy- 
ance and Ending: And herein, 


1. With Regard to the Date of the Leaſe. 


$ to the Date, that may be conſidered either as it is an impoſſible 
Date, or an uncertain Date, between which the general Difference 
taken in the Books is, that if a Leaſe be made to begin from an impoſſible 
Date, there the Leaſe ſhall take Effect from the Delivery, becauſe it could 
not be any Part of the Agreement between the Parties, as from the 3oth 
Day of February, or the 32d Day of April next; but where the Limitation 
is uncertain, as a Leaſe in October, Habendum from the 2oth of November, 
without ſaying from November next following or preceding, or what 
other November ; this Uncertainty vitiates the Leaſe itſelf, becauſe it 
was Part of the Agreement, that the Leaſe ſhould begin from the 2oth 
Day of ſome November or other; but it not appearing to the Court what 
November was intended, they cannot determine it for the Parties, and 
therefore for ſuch Uncertainty the Leaſe itſelf becomes void. 

So where a Leaſe is made to begin from the Nativity of our Lord 
God laſt paſt, without ſaying from the Feaſt of the Nativity, this Leaſe 
ſhall begin preſently, becauſe it could be no Part of the Agreement be- 
tween the Parties that the Leaſe ſhould begin from the Nativity itſelf, 
which is paſt ſo many Hundred Years ago, and therefore for this Impoſſi- 
bility of Relation the Leaſe ſhall begin preſently ; but if it were to 
begin from the Nativity of our Lord God generally, or from the Nati- 
vity of our Lord God next enſuing, omitting the Word Feaſt, Twiſden 
was of Opinion ſuch Leaſe would be void, for the Uncertainty of its 
Commencement; but Sid. in reporting of the Caſe, ſeems to be of a. 
contrary Opinion, and makes a Quere, if it ſhall not begin preſently; 
and in Truth this ſeems the moſt reaſonable Opinion, for as to Impoſſi- 
bility of Relation, there is the ſame in this as there is in the other; and + 
therefore by the ſame Reaſon it ſhall begin preſently. 

In Ejectment, if Plaintiff declares on a Leaſe by J. S. 20 Auguſt for 
twenty Years a Feſto Annunciationis beate Marie Virginis ultimo Præterito 
ante Datum hujus Indenturæ, or Indenturæ prædictæ, where no Mention 
is made of any Date or Indenture before in the Declaration, this Leaſe 


ſhall be taken to commence from the Feaſt of the Annunciation next 


before the 2oth of Auguſt in that Year, wherein the Declaration is, be- 
cauſe it muſt have been ſo conſtrued if the Words ante Datum hrjus Ju- 
denture had been omitted, and the Addition of thoſe Words can be 
to no Purpoſe, nor of any Uſe, when no Indenture at all is men- 
tioned before, and therefore ſhall be void, or as if they had been 
totally omitred, N 
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Leaſes and Terms foz Years. 425 

If a Leaſe be made for thirty-one Years, Anno 153 1. and after, Anno : Rol. Abr. 
1535. the Leſſor, reciting the ſaid Leaſe, by Indenture makes a new Leaſe Div TY 
in theſe Words, Noveritis me dittis 31 Aunis finitis £9 com pletis dediſſe 2 i Lr 296: 
conceſſiſſe omnia Præmiſſa to J. S. Habend' & tenend a Die Confectionis 
Præſentium ( Termino prie dic“ fiuito) uſque ad Finem Termini 31 Amnornm 
x tunc immediate ſequentium plenarie complendorum, this Leaſe ſhall begin in 
5 Computation from the Expiration of the firſt Leaſe for thirty-one Years, 

and ſhall continue for thirty-one Years after ſuch Expiration of the firſt 

Leaſe; for if it ſhould begin from the Day of the making of the Deed, 

then there would be four Years thereof to come after the Expiration of 

the firſt Leaſe, which would be plainly againſt the Intent of. the Parties 

and therefore it ſhall be interpreted that he ſhall have it for thirty-one 
®: Years after the Day of the Date, and the Expiration of the firſt Term of 
1 thirty-one Years, viz. after both. 

51 So where Leſſee for an hundred Years made a Leaſe for forty Years Geb. 166. 
to B. if he ſhould ſo long live, and after leaſed the ſame Lands to C. Dyer 261.6. 
Habend' for twenty-one Years from the End of the Term of B. to begin in Margin. 
and be accounted from the Date of theſe Preſents ; and the Queſtion was, 

if the Leaſe to C. ſhould be ſaid to begin preſently, or after the Term 
of B. and the Judges were clear of Opinion, that the Leaſe to C. ſhould 
not be accounted from the Time of the Date, but from the End of the 
Term of B. becauſe by the firſt Words it is a good Leaſe in Reverſion 
in that Manner, and then it ſhall not be made void by any ſubſequent 
Words, or, as Coke ſaid, the laſt Words ought to be conſtrued to give 
an Intereſt as a future Intereſt preſently, and the actual Poſſeſſion after 
the Expiration of the firſt forty Years Term is well granted by the firſt 
Words. 

A Man made a Leaſe for Years, to begin at the Feaſt of our Lady i Len 221. 
Mary, for twenty-one Years, without ſhewing in Certainty at which of pl- 308. 
the Feaſts of our Lady, viz. the Aununciation or the Purification; yet 
Anderſon held it a good Leaſe, and that the Lefſee might determine the 
Certainty of the Beginning of the Leaſe, by his Entry, at which of the 
Feaſts he thought fit; but Periam doubted ; and in Truth this Caſe ſeems 
within the Rule before laid down to be void, for the Uncertainty of the 
Time of its Commencement. fa: | 

In Ejectment the Plaintiff declares upon a Leaſe for Years, Haheid' 4 Leon. 144. 
from the Sealing and Delivery, and declares that the Sealing and Deli- Hiebam ver. 
very was 19 Mii, and the Bjectment was the ſame Day; and it was Cock. | 
moved in Arreſt of Judgment, that the Ejectment could not be ſuppoſed 

the ſame Day, for the Leaſe did not begin till the next Day enſuing the 

Sealing and Delivery z but the Court diſallowed the Exception ; for 

where the Leaſe is to begin from the Time of the Sealing and Delivery, 

or generally to hold for twenty-one Years next following, the Ejectment 

may well be ſuppoled to be the ſame Day ; for the Beginning of the Leaſe 

is preſently 1 0 the Sealing and Delivery; and therefore ſuch a Leaſe 

ſhall end the ſame Time and Hour. ö 

If an Indenture of Demiſe bears Teſte 4 May, to Fac. and is deli- 1 Rol. Abr. 

vered 5 May, 10 fac. Habend a Fefto Annunciationis Beate Mariæ Vi- $50- 

ginis tum ult' preterit', pro Termino viginti unius Annorum pros fequent® 175 48. fu 
Datum didtæ Indenture, this Leaſe commences in Computation from Lakes Bur ans 
Day before the Date, and in Intereſt the 5th Day, which is the Day next " 
after the Date; and ſo all the Words of the Indenture ſhall take Effect 
the 5th Day, being the Day of the Delivery of the Deed, and then the 

Leaſe will determine on the Feaſt of the Aununciation twenty-one Years 

after; and therefore the Count which was of ſuch a Leaſe, omittin 

Datum Indenturæ, was held to be well enough warranted by this Leaſe 
found in bæc Verba, the Ejectment not being laid till the 5th of May. 
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Leaſes and Terms fo2 Years. 


4 Leon. 14. 
buy pl. 52. 
| | Frice verſus 
Fofier, 


1 Nol. Abr. 
$50. 
Corntſn ver. 
Cawuſey. 


—— — — — 


Plow. 198. 
Lyer 177. 

pl. 25: 

Co. Lit. 45 b. 
1 Co. 154. 

1 Rol. Abr. 


849. 
1 Leon. 106. 
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N I 6 Co. 34. 
1 Cro. Fac 7 l. 

mw | Biſhop of 
1 | Bath and 

| Wells's Cale. 

= | Iyer 312. 

Pi. 89. 


In Ejectment the Plaintiff declared upon a Leaſe made 14 Jan. 30 Eliz, 
from Chriſtmas before for three Years, and upon Evidence the Plaintiff 
ſhewed a Leaſe bearing Date 13th Fax. the ſame Year, and proved 
to have been then executed ; and it was moved, for this Variance between 
the Declaration and the Evidence, that the Jury might be diſcharged, 
but Anderſon Chief Juſtice ſaid, that the Evidence was ſufficient to ſup. 
port the Declaration; for if the Leaſe was ſealed and delivered 13 Fan, 
it was then a Leaſe 14 Fan. quod caters 9 conceſſerunt. 

If an Indenture of Demiſe bears Teſte 25 March, 15 Car. and js deli. 
vered the Day of the Date, and the Habend is from and after the Day of 
the Date of theſe Preſents, for and during the Time and Term of ſeven 
Years from henceforth next and immediately following fully to be compleat 
and ended, this Leaſe begins in Computation from the Delivery of the 
Deed, which was the Day of the Date, and in Intereſt the next Day 
after the Date, and ſo all the Words will have an Operation; for it ap- 
pears that he was not to have the Poſſeſſion till the next Day after the 
Date, by the Words Habend' from and after the Day of the Date, which 


excludes the Day of the Date, but that the ſeven Years ſhould commence 


by Computation from the Delivery, viz. from henceforth, which refers 
to the Limitation of the ſeven Years ; and therefore where the Plaintiff 
declared on this Leaſe by Indenture dated 25th of March, Habend” a Die 
Datus tor ſeven Years, it was adjudged againſt him, for by Computation 
it began a Datu Iudeuturæ. | | | 

If one makes a Leaſe to A. for twenty-one Years, and after makes 
another Leaſe to B. for Years, to begin a Fine & Expiratione prædict 
Termini 21 Anuor Dimiſſor” to A. and then the Leaſe to A. is determined, 
either by an expreſs Surrender, or * an implied Surrender in Law, as 
by A.'s Acceptance of a new Leaſe for Life from the Leſſor, the Leaſe 
to B. ſhall begin preſently ; but if the Leaſe to B. had been to begin 90% 
Finem & Expirationem preditP 21 Annor', there the Leaſe to B. ſhould 
not begin upon the Surrender, Forfeiture, or other Determination of the 
firſt Term to A. till the twenty-one Years actually run out by EMuxion 
of Time; the Reaſon of which Difference is, that in the firſt Caſe the 
Word Term comprehends as well the Eſtate or Intereſt in the Land, as 
the Time for which it is demiſed; and therefore the ſecond Leaſe being 
limited to begin a Fine & Expiratione prædid. Termini 21 Annor, when- 
ever the Term, which includes alſo the Eftate and Intereſt, is determined, 
the Leaſe to B. ſhall begin; but in the other Caſe, the Leaſe to B. is not 
to begin till after the End and Expiration of the twenty-one Years, which 
cannot be ended but by Effluxion of Time. 

The Biſhop of Bath and Wells, 18 H. 8. made a Leaſe in Writing to 
A. and R. for ſixty Years; Proviſo, that if the ſaid A. and B. die within 
the ſaid Term of fixty Years, that then, after the Death of the ſaid 4. 
and B. and of the longer Liver of them, it ſhall be lawful for the aid 
Biſhop, and his Succeſſors, to enter into the ſaid Lands; A. dies, the 
Biſhop dies, and his Succeſſor, 22 H. 8. demiſes the ſaid Lands to C 
Habend cum, peſt ſive per Mortem, ſurſum Redditionem, vel forisfa? pred 
B. vacare contigerit, for ſixty Years, with Confirmation of the Dean and 
Chapter, and then B. dies within the ſixty Years, and the Grantee of the 
Biſhop would avoid this Leaſe to C. 1. Becauſe being limired to begin 
upon one of three Accidents, viz. Death, Surrender, or Forfeiture, none 
of which happened, it could not begin at all; for it was not determined 
by the Death of A. and B. within the ſixty Years, as all the Court agreed, 
bur continued, till the Leſſor, or his Succeſſors, entered; for ſo it was. 
expreſly provided by the Leaſe, and that was a meer Condition, and not 
a Limitation ; and then the ſecond Leaſe, as was argued, cannot begin 
at all, or at leaſt the Time thereof ſhall run on from the Death of B. the 
Survivor; but it was adjudged the ſecond Leaſe was good; for it was 
only limited cum per Meriem, ſurſum Redditionem, &c. the fiſt 2 

5 ou 


Leaſes and Terms for Years. : 


ſhould determine, but alſo cum poſt Mortem vacare contigerit ; ſo that this 
ſecond Leaſe may well begin when the firſt Term by EMuxion of Time 
is run out poſt Mortem of the Parties; and this differs from a Remainder 
limited to one after the Death of another; there it ought to begin imme- 
diately after the Death, without any Interim; but here it ſhall not begin 
till after the firſt Jerm run out poſt Mortem, whenever in ſuch Manner 
wacare contigerit, and is a good Leaſe preſently in Point of Intereſt, to 
take Effect in Poſſeſſion whenever the firſt Leaſe, by any of theſe Acci- 
dents, happens to be at an End, and is a good Intereſſe Termini in the 
mean Time; and this Conſtruction ought to be made, to ſupport the 
Leaſe, becauſe it ſhall be taken moſt {ſtrongly againſt the Leſſor, and tor 
the Benefit of the Leſſee. 

If A. reciting that B. hath a Leaſe for Years of ſuch Lands, demiſes 1 Bed j1.; 2. 
the ſame Lands to C. for Years, to begin after the End or Determination 1 d. 3. 
of the ſaid Leaſe to B. where in Truth B. hath not any Leaſe ar all of 1 
thoſe Lands, the Leaſe to C. ſhall begin preſently; for in Judgment of Law, 3 
a void Limitation and no Limitation is all one; ſo it he recites a Leaſe Leaſes 62. 
which in Conſtruction of Law appears after to be void, or miſrecites a good FH. 148. 
| Leaſe in a Point material, Habend' from the End of the ſaid Leaſe, this h Fogg Abr. 

new Leaſe ſhall begin preſently ; tho' where the firſt Leaſe is good in Law, 7 


| Cro Car. 399. 
and only miſrecired in a Point material, the new Leaſe can begin pre- 1 Jon. $54 
ſently only in Enumeration of Years, not in Intereſt, till the End of the Aer and 
firſt Leaſe ; for in theſe Caſes the Commencement of this new. Leaſe, IVR 
being referred ro a Thing which is not, cannot be any ways aſcertaincd , 2 
or governed thereby, and then it is as if no ſuch Recital had been, which 1 Keb. 360. 
would have left the Leaſe to begin preſently, as the ſtrongeſt Conſtruction BY? verius 
againſt the Leflor, fince there is nothing now to aſcertain or determine * a 5 
its Beginning at any other Time. „ 
Vaugb. 73. 2 Lev. 242. 


So where the Queen-Mother, having the Inheritance of certain Lands 1 Lev. 234. 
ſettled on her for her Jointure, 14 Car. 1. reciting, that whereas Qucen Fd. 460. 
| k | a 8 1 Vent. 83. 
Eliz 22 April, in the 424 Year of her Reign, had demiſed thoſe Lands , K 523. 
to ſuch a one, Ec. (whereas the Leaſe intended was in Truth 32 Flix.) For verius 
the ſaid Queen-Mother did thereby demiſe the ſaid Lands, to begin after Berkeley, 
the End or Determination of the Eſtate granted to the other, per Literas 
Patentes predittas, for twenty-one Years; and the Queſtion upon this 
Miſrecital was, when the ſecond Leaſe for twenty-one Years ſhould begin, 
whether after the Expiration of the firſt Leaſe made 32 Elis. tho' falfely 
recited to be made 42 Eliz. or whether it ſhould begin preſently ; for if 
ſo, the firſt Leaſe would continue beyond the twenty-one Years limited 
in the ſecond Leaſe, and ſo the Leſſee have no manner of Benefit of it 
and yet notwithſtanding it was adjudged, that for this Miſrecital the 
ſecond Leaſe ſhould commence preſently ; and ſo the Leſſee was obliged 
to pay a Rent of 60J. per Annmm for the whole twenty-one Years, tho? 
he had nothing in the Lands all that Time; and this Judgment given in 
C. B. was afterwards affirmed upon Error in B. R. and in this Caſe the 
Court agreed, that if the Date of the recired Leaſe only had been mif— 
taken, and the ſecond Leaſe had been of the Lands, Habend' after the 
Expiration or Determination of the Eſtate or Leaſe of the firſt Leſſce 
generally, in ſuch Caſe the ſecond Leaſe had been good, and ſhould not have 
begun before; for then there had been ſufficient Cerrainty for the Time 
of its Commencement, and then Utile per Inutile non vitiatur; but here 
being limited to begin after the Determination of the Eſtate granred per 
Literas Patentes prædictas, where there were no ſuch Letters Patent, 
and ſo the Relation idle and null, the ſecond Leaſe begins preſently, as 
if no ſuch Recital or Relation had been, and there is no Vile at all; for 1 Leon 1201. 
It 15 tied up to begin after a Leaſe which is not; and the Court denied 
Periam's Opinion to be Law, that if I let Lands to B. to begin after the 
| Expi- 
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Hob 128. 
Withers ver. 
Caſſen. 


ub. 82. 
1 Vent. 84. 


Vauoh. 73,80. 
Row und 
H:rmtington. 
Dyer 93 pl. 28. 
4 Co. 74. 
Palmer's 
Cale, 


Cr3. Eliz. 60 3 . 


2 Rol. Abr. 55. 


Expiration of a Leaſe thereof, which I have made to 7. S. where in Truth 
I have made no Leaſe to J. S. that the Leaſe to B. ſhall never begin; 
this was denied to be Law, and againſt the Current of all Authorities, 
alſo the Court ſaid, the principal Caſe here differs from Withers and 
Caſſon's Caſe, where one made a Leaſe for Years, Halend' a Feſto Purifi. 
cationis, and after by Deed, reciting that he had made a Leaſe to com. 
mence a Feſto Annunciationts, Lag the Reverſion to another, and that 
Grant held good; for in the Grant of the Reverſion the Miſrecital of the 
particular Eſtate is not material in the Caſe of a common Perſon, ſo long 
as he hath a Reverſion in him; but here in the principal Caſe one Term 
is recited to give Certainty to the Commencement of another, and is tied 
up by ſuch preciſe Words to begin after the Determination of the Leaſe 
granted by the ſaid recited Letters Patents, that this cannot be feferred 
to a Leaſe that varies in the Date, tho' agreeing in other Circumſtances, 
( which yet is not here, for the Certainty of the Term to B. is not re- 
cited, ) and tho' a Leaſe is good without a Date, yet when a Leaſe is 
recited to be of ſuch a Date, a Leaſe which bears another Date cannot 
be ſaid to be ſuch recited Leaſe; ſo that the Leaſe here muſt begin pre. 
ſently; which, by the Way, makes the Grant good, either to paſs the 
Reverſion with Attornment, or being by Indenture, to take Effect upon 
the Surrender, Forfeiture, or other Determination of the firſt Term; 
and ſuch Recital makes no Eſtoppel either againſt the Leſſor or Leſſee, 
or any claiming under them; or if it ſhould, yet the Jury are not eſtop- 
ped to find the Truth ; and then the Court ſhall judge accordingly. 

And this Rule, that if the former Leaſe be 3 in the Date, 6c. 
and a new Leaſe made, to begin after the Expiration of the ſaid recited 
Leaſe, that ſuch new Leaſe ſhall begin preſently, holds as well in the 
Leaſe itſelf, as where the Jury find an Indenture of Leaſe, whereby it 
is recited, that the Leſſor made ſuch former Leaſe of ſuch Date, and 
under ſuch Rent, without finding it ſo in Fact, but only by way of Re- 
cital in the Deed, ſuch ſecond Leaſe ſhall in Conſtruction of Law be 
adjudged to begin preſently, tho” in the Deed it is limited to begin after 
the Expiration of the firſt Leaſe ſo recited ; becauſe the Jury do not 
actually find the firſt Leaſe, but only a Recital of it in another Deed, 
which Recital may be falſe, for ought appears ro the Court; and then 
the ſecond Leaſe ſhall begin preſently, as if no ſuch firſt Leaſe were at all, 
ſince the not finding it effectually is as if there were none ſuch made. 

King Her. 8. in the 31ſt Year of his Reign leaſed Lands to one for 


Halſwell and twenty-one Years, and after granted the Reverſion to a Biſhop, who re- 


Ay lecvori h. 


citing all the Lands contained in the Letters Patent, and the Land itſelf 
before leaſed, by Name, and reciting the Letters Patent thus, That 


whereas II. 8. by his Letters Patents dated 20 H. 8. where in Truth they 


were dated 31 U. 8. and alſo miſreciting the Day of the Date, grants all 
the Lands, Tenements, Cc. to the firſt Leſſee for a certain Number o 
Years, poſt Expirationem bujuſmod: Literarum Pateutium; in this Caſe it 
ſeems, that the Date being miſtaken, and the Commencement of the new 
Leaſe referred to the Expiration of the ſaid Letters Patent, when in 
Truth there were no ſuch Letters Patent as were recited, the ſecond 
Leaſe ſhall begin preſently, and ſo by Acceptance thereof will amount to 
a Surrender of the firſt ; aliter it would have been if the ſecond Leaſe 
had been limited to begin after the End of the firſt Term generally. 


2, Caith 
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2 2. (ith Regard to other Circumſtances taken Notice of 
4 in the Deed of Leaſe, whereby to aicertain the Com⸗ 
l mencement thereok. | 


As to other collateral Circumſtances taken Notice of in the Deed of 
Leaſe, in order to aſcertain the Commencement thereof, theſe are va- 
rious, according to the Agreement of the Parties. | 
Therefore if one makes a Leaſe for Years to another for ſo many Years 2 Leon 86. 
as J. S. ſhall name, this at the Beginning is uncertain ; but when F. S. A 6 
hath named the Vears, this aſcertains the Commencement and Continu— yy 1 ” 
ance of the Leaſe accordingly, and in the mean Time, if the Leſſce 6 q, Vo 
enters, he ſeems to be Tenant at Will; (but re if by ſuch Entry Phw. 6, 373, 
before the Commencement of the Leaſe he is not a Diſſeiſor, as other 524. | 
Lefſees are who enter before their Time;) but if the Leaſe had been - x — 
made for ſo many Years as the Executors of the Leſſor ſhould name, this 
could not be made good by any Nomination; becauſe to every Leaſe 
there ought to be a Leſſor and Leſſee; and here the Nomination which 
aſcertains the Commencement not being appointed till after the Death of 
the Leſſor, makes the Leaſe defective in one of the main Parts of it, 
viz. a Leſſor, and therefore of Conſequence muſt be void; which is alſo 
the Reaſon that in the firſt Caſe the Nomination ought to be made in 
the Life-time of the Leſſor, and not by 7. S. after his Death, for then 
it will be void. s Eads 
If a Perſon makes a Leaſe for ſo many Years as he ſhall live, or the Co. Lit. 45. b. 
+ Parſon of D. makes a Leaſe of his Glebe for ſo many Years as he ſhall be ' Nel Abr. 
» Parſon there, theſe Leaſes are ſaid to be abſolutely void, for the Uncer- 848. 
tainty of their Continuance; becauſe none can ſay how long the Leſſor 
will live, or be Parſon; and then it cannot be a Leaſe for Vears, when b 
no Poſſibility the Number of Years can be aſcertained ; but if the Leaſe 
were for twenty-one Years, or any other certain Number of Years, if 
the Leſſor ſhould ſo long live, or continue Parſon, or if J. S. ſhould ſo 
long live, theſe are good; becauſe the Leaſe at firſt is certain for the 
determinate Number of twenty-one Years, tho* the Death of J. S. may 
determine it ſooner ; and that is a common and uſual Limitation, and 
ſeems to have been introduced to obviate the Objection of Uncertainty 
in the other Manner of Leaſing; but even in that Caſe it ſhould ſeem 
that the Leſſee will be Tenant at Will, or if Livery were made, will be 
Tenant during the Life or Incumbency of the Leſſor, and ſo have the 
Freehold in him, tho*, for Want of Certainty in the Number of Years, 
he cannot be ſaid Leſſee, for Years. | | * 
One made a Leaſe of Blackacre to A. for ten Years, and of Jhiteacre Co. 7. 
to B. for twenty Years, and after by Indenture reciting both Leaſes Moor, pl. 340. 
makes a Leaſe to C. of Blackacre and Mhiteacre for forty Years, Habend' O El 199. 
after the End or Determination of the ſaid ſeveral. Demiſes made to l. 15. 
and B. and then the Leaſe to A. of Blackacre determines; and if the Leaſe 
to C. therein ſhould begin preſently, or if C. muſt wait the Determination 
of the other Leaſe to B. likewiſe before his Leaſe ſhould commence, was 
the erin 3 becauſe it was urged, that this Leaſe ſhould begin all at 
one Time, and not to have ſeveral Commencements ; but it was adjudged, 
that this Leaſe to C. in Blackacre ſhould begin preſently ; for the Habend' 
ſhall be taken reſpettive Reddendo ſingula fingulis, viz. that the firſt Leaſe 
of Blackacre to C. for forty Years ſhall begin preſently after the Determi- 
nation of the firſt Leaſe thereof made, and ſo for Yhiteacre, when the 
firſt Leaſe thereof determines; becauſe every Deed ſhall be taken ſtrongeſt 
againſt the Leſſor or Grantor, and moſt beneficially for the Leſſee or 
| Grantee, which in this Caſe without ſuch Conſtruction would be the 
Vol. III. | 5R Reverſe 
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Reverſe thereof, and againſt the plain Intent of the Parties, by letting in 
the Leſſor to the Poſſeſſion and Enjoyment of the Lands compriſed in 
the firſt Leaſe, till the ſecond Leaſe, which had no Relation thereto, 

„ , ons a no iS. | 
1 Vent 137- In Ejectment the Plaintiff declared, that 7. S. demiſed to him pe 
4 2 — 796, quodd” Scriptum Obligatorium ſuch Lands, Habend g Die Datus Indenture 
Wt! | — prædid; on Not guilty pleaded, it was found and adjudged for the Plain. 
tiff in freland; and it being aſſigned for Error here, that there was no 
Time ſpecified when this Leaſe ſhonld begin; for it was Habend' a Dit 
Datus Indenture pradifF, and no Indenture was mentioned before, but 
BH: | only Srriptum Obligatorium ; yet per Curiam it was reſolved, that the 
iN Writing ſhould be intended an Indenture, tho' improperly called Scriptun 
"18 : Obligatorium ; for every Deed obligeth; or if it ſhould not be intended 
1 an Indenture, then it begins preſently, as if it had been from an impoſſ- 


| ble Limitation, as the 40th of Sept. or ſuch like. | 2 
1 Lev: 20. Copyhold Land was granted to A. B. and C. for their Lives ſucceſſive, 
| Chantrell ver. and then the Lord grants and demiſes the ſaid Land to D. for forty Years, 
3 | Randal. after the Death, Surrender, Forfeiture, or other Determination of the 
2 Sid. 165. Eſtate to A. B. and C. then A. and B. die, C. marries, and dies, and 
Name If his Wife holds herſelf in for Life by the Cuſtom, as her Free Bench, and 
Clerk verſus dies; and if the Leaſe for forty Years ſhould commence from the Death 


Candle, of the Husband, or of the Wife, was the Queſtion ; for if it ſhould begin 


In 


Ejectment not maintainable; if from the Death of the Wife, there would 
be yet twenty Years of the Leaſe to come; and the Court agreed, tho 
the Law will not ſupply theſe Words, which ſhould firſt happen, ſo that 
the Leaſe ſhould begin upon the Death, Forfeiture, Surrender, or other 
Determination, which ſhould firſt happen, yet they thought in this Cafe 
it ſhould not begin till after the Death of the Wife; for that is the firſt 
effectual Determination thereof; for it does not determine to any Purpoſe 
by any of the other Ways, ſince the Wife is in, in Continuance of her 
Husband's Eſtate, for Life; and it cannot reaſonably be intended that 
this Leaſe ſhould begin during the Continuance of the precedent Eſtate, 
which by Poſſibility oy continue longer than the forty Years ; for the 
Wife may outlive the forty Years, and then the Leaſe for forty Years 
from the Death of the Husband would be void. 
Mich s Georg. So in a late Caſe where B. had a Leaſe of twenty-one Years of Copy- 


— 
—äũ 


- . +4. 


— 
—— — — — — 


— —— — — ͤ— — — — 
3 5 — — 21 ” 8 — _ 
r . There . 
1 ur —— . 2 * — 


* = e — — — 
— 
* 6 „ 7 - — — 
"—— SD wi eee 
* _ ag 
2 — — * 
— 


| Iii in Gow hold Lands, to commence after the Determination of the Eſtate which 
f oy = A. at that Time had therein, and the Widow of A. being intirled to her 


1 Free Bench, and happening to outlive her Husband twenty-one Years, 
_ $4 it was held by my Lord Chänbeller, that the Eſtate of the Wife was only 
1 an Excreſcence of her Husband's Eſtate, which did not determine til 
1 : the Wife's Death, at which Time the Leaſe niade to B. ſhould commence, 


and continue for twenty-one Years. 


1 7 | | ww» + "2 rot Fg” ge 7 | : | | 3 5 
_» 3. The Certainty of Leaſes fo2 Years as to their Con 
| tinuance. is 


Plow. 291. As to the Certainty of Leaſes for Years, as to their Continuance, this 
Say verſus ought to be aſcertained either by the expreſs Limitation of the Parties at 
mw and the Time of the Leaſe made, or by a Reference to ſome collateral” Ad, 
: which may with equal Certainty meaſure the Continuance thereof, other. 
wiſe it will be void. 1 : | 1 

Phy, 271, Therefore where a Man made a Leaſe for ten Vears, and granted tha 
| if the Leſſee, his Heirs, or Aſſigns, ſhould ay to the Leſſor, or his AF 

* ſigns, ſuch a Parcel of Tyles at the End of every ten Years then nest 
[| enſuing, that then he, his Heirs, or Affigns, ſhould have a Peg 
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from the Death of the Husband, it would be now ended, and ſo the 4 1 | 
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Demiſe of the Premiſſcs from ten Years to ten Years continually follow- 
ing, and out of the Memory of Man; this was held to be a good Leaſe 
but for ten Years certain, becauſe for all the Years to come it was uncer- 
tain, ( beſides the Repugnancy and Nonſenſe of the Words extra Homi- 
num Memoriam, for the Payment of the 'Tyles was to precede all the ten 
Years that ever ſhould be, and ſo muſt laſt ro the End of the World, be- 
fore any ſecond ten Years, by Virtue of the Leaſe, was to begin; and 
then to be ſure there could be no ten Years at all; and fo all the other ten 
Years, being to begin upon an impoſſible Condition precedent, can never 
take Place at all, but are abſolutely void and idle, 

If A. lets Lands to B. for ſo many Years as B. hath in the Manor of C. Lit. 45. b. 
D. and B. hath then a Term for ten Years in that Manor, this makes A.'s 6 Co. 35. 
Leaſe to him good, and fixes the Meaſure and Continuance thereof, ſo 5 2. N 
that B. ſhall have the Lands demiſed for ten Years: So a Leaſe to one bak. aj 
during the Minority of F. S. who is then ten Years of Age, is a good 3 Co. 19. 

Leaſe for eleven Years, if F. &. ſo long live; for if he die ſooner, that Plow. 522, 

determines the Leaſe, ſince nothing appears to extend it beyond his Lite, 
and his Minority ceaſes by his Death. 

If I have a Rent of 20s. per dunum in Fee iſſuing out of Blackacre, 6 Ce. 35 b. 
payable annually at the Feaſt of Eaſter, and I grant that Rent to another Plow. 273. 
till heiſhall have received of the ſame Rent 21. the Grantee ſhall have Co. Lit. 42 4. 
the Rent for twenty- one Years certain; becauſe the Land is a certain 
Security for -20 3. per Annum, which will take up twenty-one Years certain 
to anſwer 21 7. and therefore ſo long the 'Grant.of the Rent ſhall have 
Continuance. 

But if a Man lets Lands of the Value of 20s. per Annum till 21 1. be 6 Co. 35. 
levied of the Iſſues and Profits, this is but a Leaſe at Will without Live- 3 Leon. 157- 
ry, becauſe it is uncertain whether the Land will be every Year of an l 
equal Value; «and tho* Livery ſhould be made, whereby he will have a Co. Lie. 42. a. 
Leaſe for Life, or a Freehold \Eſtate, yet this will be determinable upon 3 BH,. 100. 
the 21 J. levied; for by the original Contract he Was to have it no longer Plow. 273. 
than till the Money levied. | | 

If a Woman be ezſient with a Son, and a Leaſe is made till ſuch Iſſue 6 Co. 35. 
in Ventre ſa Mere ſnall come to fall Age, this is à Leaſe only at Will, and 
cannot be any Leaſe for Vears; becauſe it is uncertain when, or whether 
ever the Son will be born, and conſequently the Beginning, Continuance, 
and Ending of this Leaſe is uncertain; and therefore it cannot be ſaid any 
Leaſe for Years, fince it is to begin preſently as a Leaſe, and yet nothing 
appears in the Deed'itſelf, nor is there ſuch a Reference to any collateral 
Circumſtance as may then meaſure the Continuance thereof. 

If A. ſeiſed of Lands grants to B. that when B. pays to A. 20 s. that Co. Lit. 45. B. 
from thenceforth he ſhall have and occupy the Lands for twenty-one 6 Cs. 35 4. 
Years, and aſter R. pays the 20 6. this is become a good Leaſe for twenty- : A ov. 
one Years from the Time of ſuch Payment made; for tho' the Com- 49. 
mencement of it was contingent and uncertain, and depended upon Bis 
Election to pay the 205. yet after he had paid them, this takes off all 


Uncertainty, and fixes the Commeneement and Continuance of the 
Leaſe. | | 


If one makes a Leaſe to J. S. for twenty Years, if the Coverture be- Pl. 273. 
' tween A. and B. ſhall ſo long continue, this is a good Leaſe for that Time 
Prima Facie, tho* the Difſolution of the Coverture may determine it 
' ſooner ; and there alſo it ſeems, that a Leaſe to one generally during the 
| Coverture between A. and B. is a good Leaſe ; but this ſurely can be no 
other than a Leaſe at Will ; for the Uncertainty how long the Coverture 
will continue takes off from any Certainty in the Number of Years that 


dan be affixed to ſuch Leaſe, and conſequently it cannot be eſteemed any 


: Leaſe for Years more than where it is for ſo many Years $ the Loeſſe 
- ſhall live, or continue Parſon, &c. F x DES. 
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14 H. 8. 13. If one lets Lands for one Hundred Thouſand Days, this by Bro. is 3 
Bro. Tit. good Leaſe for that Time, becauſe the Meaſure and Continuance thereof 
Leaſes 13. by Days is as certain as it would be if it were for ſo many Years a 
comprehend thoſe Days, ſince Days are Part of and go to make up the 
Years ; tho' it ſhould ſeem that this cannot be properly called a Leaſe 
for Years,. becauſe the Years are only an accidental Circumſtance in the 
Enumeration of the Days, not any Part of the original Contract between 
the Parties. 


6 Co. 35-6. If a Man makes a Leaſe for Years, without ſaying how many, this 
Bre. Tit. all be a good Leaſe for two Years certain, becauſe for more there is no 
Leaſes 13. Certainty, and for leſs there can be no Senſe in the Words. 

Bro. Tit. If one wakes a Leaſe for ten Years at the Will of the Leſſor, this is a 


Leaſes 13,22+ good Leaſe for ten Years certain, and the laſt Words are void for the 
14 H. 8 13. 4. Repugnancy by Bro. but if one lets Lands at Will for a Year, & ſic de 
Anno in Annum, this is a Leaſe. only at Will by the firſt Words, and the 
laſt Words being repugnant ſhall not controul them, or add any more 
Certainty to its Continuance. 7 
1 Rol. Abr. If a Man leaſes Lands for ſuch a Term as both Parties ſhall pleaſe, 
851. this is but a Leaſe at Will, becauſe what that Term will be is utterly 
6 Co. 35. b. uncertain; and the Pleaſure of the Parties ſeems to be limited to attend 
the Continuance as well as the Commencement and firſt Fixation thereof. 
3 Bulſ. 158. A Parſon made a Leaſe of his Rectory to one for three Years, and 
1 Rol. Rep, ſo from three Years to three Years, and ſo from three Years to three 
287. Years, during his Life; or, as it is in Rolle, for three Years, and at the 
End of thoſe three Years for other three Years, & /ic de tribus annis in 
Dyer 24 tres annos, during the Life of the Leſſor; the whole Court held it clearly 
a Leaſe for twelve Years ; but by Dodderidge, if the Leaſe had been for 
three.Years, and ſo from three Years to three Years, and ſo from the 
ſaid three Years to three Years; this had been but a Leaſe for nine 
Years, becauſe the Words from the ſaid three Tears tie up the Relation 
RetroſpeQively to the three Years laſt mentioned, which made in all but 
fix Years, and then there are but three Years more added, which make the 
whole but nine Years; and for the Words (during the Life of the Leſſor) 
they cannot enlarge it to any farther certain Number of three Years, 
by reaſon of the Uncertainty of the Leſſor's Life, and therefore beyond 
the twelve Years, or nine Years, it amounts only to a Leaſe at Will 
unleſs Livery. were made, which muſt neceſſarily paſs a Freehold deter- 
minable upon the Leſſor's Death. 1 78140 ? 
3 Keb. 66, And yet in one Book where a Leaſe was made for three Years, and 
768. Ferring- after the End of thoſe three Years for other three Years, & fic de trilus 
| ow yy: - annis in tres annos, during the Life of the Leſſor, this was held to be 
7 only a Leaſe for nine Years, becauſe the Words & /ic de tribus anni 
ſhall be referred to the three Years laſt mentioned; for otherwiſe theſe 
Words would exclude the three Years next after the ſix Years, and 
make the three laſt Years to begin after nine Years, and ſo make 4 
Chaſm in the Leaſe, by ſhutting out the three Years next after the fix 
: Years, ſo as for the three laſt Years it ſhould be only a future Intereſt; 
* which Caſe ſeems to be of a new Stamp, and to thwart the preceding 
Caſe, as to the Reſolution of its being a Leaſe for twelve Years ; and 
there Fones and Mild held, that a Leaſe a tribus annis in tres annos ws 
but a Leaſe for three Years to commence in ſuturo. 1 þ# 
2 Lev. 241 Error of a Judgment in Ejectment at Lancaſter, where the Caſe on 4 
2 of Special Verdict was this: The College in the Time of Queen Elis. te- 
ver. Trafford. citing a Leaſe made by them 1 E. 6. demiſed to one Trafford for T went): 
one Years, rendering 201. per Ann. Rent, Habendum from the End 
the ſaid Term, made in the Time of E. 6. and then follows a Condition 
of Re- entry for Non- payment of the Rent, and after that a Covenant 
and Grant, that after the ſaid Twenty-one Years ended he ſhall have the 
Land for other Twenty-one Years, and ſo from Twenty-one — 
2 5 wenty- 
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Twenty-one Years, till Ninety-nine Years are paſt thence next enſuing 
ſhall be compleat and ended ; and it was found that there was no Leaſe 
made in the Time of E. 6. and that ſince the Date of the Leaſe made 
in the Time of Queen Eliz. more than Ninety-nine Years are paſſed, 
but from the End of the Term of Twenty-one Years Ninety-nine Years 
are not yet come; ſo that the Queſtion was only, if the Leſſee ſhall have 
Ninety-nine Years in all from the Time of the Date of the Leaſe Tem- 
pore Eliz. or Ninety-nine Years over and above the firſt Twenty-one 
Years; for it was agreed, that tho' no Number of Twenty-one Years 
will center in Ninety-nine, yet the 'Term ſhall laſt for Ninety-nine Years, 
which is a certain Term, and the odd Years ſhall be rejected; and it 
was adjudged at Lancaſter, that the Leſſee ſhall have Ninety-nine Years 
beſides the firſt Twenty-one Years, which ſhall not be accounted Parcel 
of them, and that by reaſon of the Word thence; for if it ſhould be from 
the making of the Leaſe Tempore Eliz. it would be hence; but thence is a 
Word which denotes another Time, not the preſent Time, and fo thence 
muſt refer to the making of the firſt Twenty-one Years, becauſe there 
is no other Time to which it can refer, there being no Leaſe at all 
1 E. 6. to which it can refer, and ſo the Term is not yet expired; and 
ſo was the Opinion of the whole Court, and affirmed the Judgment. 

If a Man makes a Leaſe for a Year, and ſo from Year to Year, Flu 273- 
Qramdin ambabus partibus placuerit, this is a Leaſe for two Years certain * 
at leaſt, and at moſt, after three Years, this is but an Eſtate at Will; . Fac. 308. 
ſo if a Parſon makes a Leaſe for a Year, and ſo from Year to Year as 1 BA, 2135. 
long as he ſhall continue Parſon, or as long as he ſhall live, this is a 1 Rol. Abr. 
Leaſe for two Years at leaſt, if he lives and continues Parſon ſo long; * 46 
and after the two Years, or at moſt after three Years, but an Eſtate at , Jen. 3. 
Will for the Uncertainty, unleſs Livery be made. 1 Lutw. 214. 
One made a Leaſe for three Years, and after for three Years, and ſo Ney 143. 
from three Years to three Years until ten Years be expired; this was re- 1 Ro. Abe. 
ſolved to be a Leaſe but for nine Years; and that the odd Year ſhould 5 1 
be rejected, becauſe that cannot come to fall within any three entire L., — 
Years according to the Limitation, which in this Caſe are to be taken Plow. 273. 
all together as one Year, or elſe ſo much of the Limitation, as cannot 322 4. 
come within that Deſcription, muſt be rejected; and this ſeems to 2 0%. 23- 
agree with Brook and Plowden, which in general hold a Limitation in — 
that Manner from Year to Year for forty, fifty, or one Hundred Years 
to be a good Leaſe for the whole Term, becauſe this is no ſuch Break 
of . odd Vear, at the latter End of the Leaſe, as there is in the other 
Caſe. | 

One made a Leaſe de Anno in Annam, quamdin ambabus partibus pla- Cro. Elix. 753. 
cuerit; this was agreed by all to be a Leaſe certain for two Years, but 42914 ver. 
there the Leſſee entered and occupied for two Years, and alſo for Part . 
of the third Year, and then died, and for Rent arrear for Part of the 12 AA 
=— third Year Debt was brought againſt his Executors; and upon Nihil 2 Keb. 543. 
—_—_ 4-b:: pleaded, and Verdict for the Plaintiff, it was moved in Arreſt, Oc. Gofwick ver. 
that after the two Years, this being a Leaſe at Will determined by his _ 
Death, and then no Action lies for the Rent of the third Year; and of "Pp 
this Opinion was Popham ; but it was held by Gawdy and Fenner, that tho 
at firſt this was a Leaſe certain but for two Years, yet when he occupied 
Part of the third Year, this was then become a Leaſe certain for that 
Year alſo, ſo that neither of them could avoid it; for otherwiſe, after 
that the Leſſee hath been at great Charges in Manurance, the Leſſor, 
by a Determination of his Will, might ſtrip him of all his Profit. 

A Parol Leaſe was made de Anno in Annum, quamdin anbabus partibus Hill. 1 Ann. 
Pilacucrit; it was adjudged that this was but a Leaſe for a Year certain, in B R Lege 
and that every Year after was a ſpringing Intereſt, ariſing upon the firſt ver., Hackers. 
Contract and Parcel of it; ſo that if the Leſſee had occupied eight or ten * * 
Years, or more, theſe Years, by Computation from the Time paſt, made an 
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2 Keb. 16. 


entire Leaſe for ſo many Years; ſo that if Rent was in Arrear for Part 
of one of thoſe Years, and Part of another, the Leſſor might diſtrain 
and avow as for ſo much Rent arrear upon one entire Leaſe, and need 
not avow as for ſeveral Rents due upon ſeveral Leaſes, accounting each 
Year a new Leaſe; and it was alſo adjudged, that after the Commence. 
ment of each new Year, this was become an entire Leaſe certain for the 
Years paſt, and alſo for the Year ſo entered upon, ſo that neither Party 
could determine their Wills till that Year was run out, according to the 
Opinion of the two Judges in the laſt Caſe; and this ſeems no way 
impeached by the Statute of Frauds and Perjuries, which enacts, thar no 
Parol Leaſe for above three Years ſhall be accounted to have any other 
Force or Effe& than of a Leaſe only at Will; for at firſt, this being a 
Leaſe certain only for one Year, and each accruing Year after being a 
ſpringing Intereſt for that Year, is not a Leaſe for any three Years to 
come, tho* by a Computation backwards, when five or fix or more Years 
are paſt, this may be ſaid a Parol Leaſe for ſo many Years, but with 
this the Statute has nothing to do, but only looks forward to Paro 
Leaſes for above three Years to come; and this Opinion, in the principal 
Caſe, ſeems to be confirmed by the like Reſolution of the Court, where 
the Plaintiff declared, that he retained the Defendant Anno 1657. for 
one Year then next enſuing, and ſo from Year to Year, Qam diu ambabus 
partibus placuerit ; and Jays it, that Anno 1661. the Defendant withdrew 
himſelf from his Service for a Month, per quod, &c. and the Court 
held, that tho' the Retainer at firſt was for a Year certain, yet after 
„every other Year begun, the Retainer held for that Year alſo, and gave 
udgment for the Plaintiff. 


2 Salk. 413. And yet there are other Caſes in which it ſeems to have been held, 


2 Lev. 359. 


that a Leaſe made de Anno in Aunum, quamdiu ambabus partibus placuerit, 
is a Leaſe for two Years certain at firſt, and after a Leaſe for every 
ſeveral Year that the Leſſee holds on; and that if upon ſuch Leaſe three 
Years Rent be Arrear, the Declaration muſt be of ſeveral Leaſes for ſo 
many Years as were paſt; and in theſe Caſes it is held, that there muſt 
be Half a Year's Warning given to ouſt the Leſſee, and that unleſs ſuch 
Warning be given, it will be Evidence of an Agreement to hold for 
another Year; from which Caſes it appears that there is yet no uniform 
unanimous Opinion ſettled as to this Matter. | 
One let a Stable for a Week for 8 5. and fo from Week to Week at 


Tanten ver. g 5. 4 Week, Qnamdin ambabus partibus placuerit ; this was held, at moſt, 


bam. 


2 Bendl. 2. 
pl. 2. 
13 Co. 66. 


but a Leaſe for three Weeks certain, and for the Reſidue at Will; ſo 
that the Leſſee, at the End of the three Weeks, was not puniſhable for 
negligent keeping of his Fire, that being only an involuntary Waſte, 
wherewith Leſſee at Will is not chargeable. 


4. The Certaintp of Leaſes fo: Pears as to their Dura- 
| PT tion and Ending, 


As to this, tho' the preceding Point may ſeem to have taken in all 
that can come in properly here, ſince the Continuance of Leaſes for 
Years muſt ſhew their Determination likewiſe; yer there are ſome Caſes 
remaining which ſeem more properly to be inſerted under this Head: 

Therefore where a Leaſe was made for forty Years to two Perſons, 
if they lived ſo long, or to A. for forty Years, if he and B. ſhould ſo 


2 Brownl.292. long live, or the Leſſor and Leſſee, or the Leſſor and J. S. ſhould ſo 


5 Co. 9. 
Cro. Fac. 378. 


long live; in all theſe Caſes the Death of either of them determines the 


3 Bulſ. 131. Leaſe, becauſe their Lives are the Collateral Meaſure and Limitation 


1 Kol. Rep. the Continuance of the Term, or rather the Condition whereon the 
309, 310. 


Eſtate depends; and by the Death of one of them, the Condition is 3 


3 Le 193- much broken as if both were dead, ſince, with Regard to the Condi- 
e 1 cion, 
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tion, both made but one Perſon; and they cannot now both ſo long 
live, one being dead already; and the Condition being intire cannot be 
{vered or divided, ſo as when Part of it is broken and gone, the 
state ſhould till ſubſiſt and hang upon the other Part thereof; and 
merefore this differs from a Leaſe to two Perſons for their Lives, for 
(his gives an Eſtate to both for their Lives, and both have an Eſtate of 
Frechold therein in their own Right, and conſequently this cannot de- 
termine by the Death of one of them, for then the other could not be 
ſaid to have an Eſtate for his Life, as the Leſſor at firſt gave it; but 
Rolle ſeems to think, that where it is to two for forty Years, if they {o 
long live, that this does not determine by the Death of one of them, 
becauſe it is an Intereſt in both, which ſhall ſurvive ; but the other Books: 
are againſt it, becauſe their Life is but a Collateral Condition and Limi- 
tation of the Eſtate, and therefore is broken when one dies. 

Upon Articles of Intermarriage between A. and B. it was agreed that Vert. 74. 
the Defendant, Father of . ſhould ſettle the Lands in Queſtion upon C. 8 
for his Life, and after his Neath upon B. for her Jointure, with a Pro- ,;4 1 Bron! 
viſo, that C ſhould make a Leaſe thereof ro the Defendant for Ninety- zo. 
nine Years, if he, and D. his Wife, ſhould { long live, which Leaſe 1 Ad. 157. 
was made accordingly ; then D. dies, and if by her Death the Leaſe 
was determined, was the Queſtion between the Defendant and the 
Plaintiff, Leſſee of C. and the Court, upon the firſt opening of the Caſe, 
without Argument, were all of Opinion that it was, and gave Judgment 
accordingly on the Reaſons of the foregoing Caſe. 

One made a Leaſe for forty Years, if A. his Wife, or any of their Moor, . 373. 
Iſſue, ſhould fo long live; and it was adjudged that the Leaſe was not 3 + 131, 
determined by the Death of one of them, bur ſhould continue till all <P Rep. 
were dead, by reaſon of the Disjunctive or, which goeth to and governs 310. 
the whole Limitation ; but if the Words had been, if A. and bis Hife 2Frownl. 292. 
and Ifſne ſhould ſo long live, there clearly, by the Death of any of them 1 
within the forty Vears, the Term had been at an End, by reaſon of the 3 Sos 
Copulative and, which conjoins all together, and makes all their Lives Co.Lir.225.4. 
Jointly the Meaſure of the Eſtate. 

A Leaſe was made for Twenty-one Years, if the Leſſee ſo long Cr Fliz. 643. 
lived and continued in the Leſſor's Service; the Leſſor dies: Per Curiam, oy 2 
the Leaſe is not determined, becauſe it was the Act of God that he could 3 ta 
ſerve no longer. | oy" N 

A Leaſe is made to two for Years, with a Proviſo, that if the ſaid Dyer 67: pl. 
Leſſees die within the Term, that the Term ſhall ceaſe; they make Par- => 1 
tition, or one aliens his Part, and dies, yet the Leſſor cannot enter into Be" 
his Part, but the Aſſignee or Executors of the Leſſee (if no Aſſignment) 
ſhall have that Part during the Life of the Survivor, and there ſhall be 
no Occupancy; and it is not like a Leaſe made to two for Term of their 
Lives; there if they make Partition, and one dies, his Part ſhall revert 
to the Leſſor preſently; and if it had been to them for their Lives & 3 V 51. 8. 
eorum diutius vivent', yet this would not have prevented the Reverter 1 7 
upon ſuch Partition, quia expreſſio eorum gue tacite inſunt nibil operatur ; oy Fly 
and the Partition breaks the Joint-renancy, and the Right of 310. 8 
Survivorſhip, and ſo lets in the Reverſion 71mediate to each one's ſingle 
Part; but in the principal Caſe, the Leaſe at firſt is general and abſolute 
to both for ſo many Years, which gives them a Joint-tenancy in the 
Term, and will carry it to the Survivor and his Executors; and then 
the Proviſo, which comes after, tho' it ſtraiten it from going to the 
Executors of the Survivor, yet it does not give it to the Leſſor till both 
are dead within the Term; and the Partition or Alienation breaks the 
Joint-tenancy, and prevents the Survivorſhip, and conſequently none but 


the Alienee, or Executors of the Leſſee, can have tha : 
Life of the 4 > Tots „can have that Part during the 
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(M) In what Caſes and to what Reſpect an i | 


Entry by the Leſſee is requiſite to rhe per⸗ 
fection of his Leaſe. 


S to this it is to be obſerved, that at Common Law no Leaſe for 

Years, whether it were with or without any Reſervation of Rent, 
was looked upon to be compleat till an actual Entry by the Leſſee; for 
tho' the Leſſor had done all on his Part to perfect the Contract, fo that 
he could not afterwards any way derogate from or avoid it, yet till 
there was a Tranſmutation of the Poſſeſſion by the actual Entry of the 
Leſſee, it wanted the chief Mark and Indication of his Conſent thereto, 
without which it might be unreaſonable to adjudge him in actual Pof. 
ſeſſion to all Intents and Purpoſes, ſince it might ſo happen that ſuch 


Leaſe was made in his Abſence, and when he knew nothing of it, and 


perhaps might be greater than he would be willing to give, or the Eſtate 
might be ſo incumbered as to bring a Load upon him rather than any 
Advantage, for which Reaſons (amongſt others) the Law would not 
caſt the immediate and actual Poſſeſſion upon him noleus volens; and for 


this Reaſon it was, that till actual Entry he could not maintain an Action 
of Treſpaſs or EjeQment, becauſe thoſe Actions, complaining of an im- 
mediate Violation of the Poſſeſſion, could not be proper for him who © 
had no actual Poſſeſſion; but yet the Leſſor having done all that was 


requiſite on his Part to deveſt himſelf of the Poſſeſſion, and paſs it over 


to the Leſſee, had thereby transferred ſuch an Intereſt to the Leſſee, 


as he might at any Time reduce into Poſſeſſion by an actual Entry, as 
well after the Death of the Leſſor as before, and ſuch an Intereſt as he 
might before Entry grant over to another, or if he died before Entry, 
it would go to his Executors, or to the Survivor and his Executors ; if 
the Grant were made to two jointly, any of which might enter at their 
Pleaſure, and ſo reduce the Contract into an actual Execution; for it was 
perfect and compleat on the Leſſor's Part, and the Perfecting of it on the 
Leſſee's Part was intirely in his own Power, and left to his own Diſcre- 
tion to uſe when and as he thought fit; and therefore this differed from 
a Leaſe for Life, or a Feoffment in Fee, for theſe being Eſtates of Free- 
hold muſt neceſſarily be executed by Livery of Seifin, which carried 
the immediate and actual Poſſeſſion to the Leſſee or Feoffee, in as much 
as the Operation of the Livery could not be in Suſpence for the Prejudice 
that might thereby accrue to Strangers, who, after ſuch ſolemn Tranſ- 
mutation of the Poſſeſſion by Livery, could take Notice of no other 
Tenant of the Freehold, and therefore muſt neceſſarily bring their Pre- 
cipes againſt them for Recovery of their Rights, which if they might 
after be defeated and eluded on Pretence of any Diſagreement, or that 
there was no actual Conſent or Agreement thereto, and ſo the actual 


Poſſeſſion not veſted in them would be greatly injurious to the Rights of 


Strangers; beſides that, the Livery can be made to none but the Leſſee 
or Feoffee himſelf in Perſon, or ſome other Perſon lawfully authorized 


| by Letter of Attorney to receive the ſame; and therefore they can no 


ways be ſuppoſed ignorant of the 'Terms upon which they took it, and 
ſo no ſuch Reaſon 2 ſuſpending the actual Execution of it; and there- 
fore if a Leaſe were made to A. for Life, the Remainder to B. for Liſe, 
and then A. died, a Releaſe to B. and his Heirs, before actual Entry, 
would be good to enlarge his Eſtate, becauſe he had the Freehold in 
Law in him, immediately upon A.'s Death, to anſwer to the Præcipes o 
all Strangers as fully as he could ever have it by any Entry. But now in 
the Caſe of a Leaſe for Years it is quite different, as has been W 
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and therefore till actual Entry, which is an Agreement on his Part, in 
Caſe of ſuch Leaſe for Years, equivalent to the Acceptance of Livery 
in Caſe of the paſſing of a Freehold, the Leſſee for Years hath not the 


Poſſeſſion, and as he hath not the Poſſeſſion, ſo neither hath the Leſſor 


a Reverſion to grant either to the ſame Leſſee or a Stranger; but yer if 
a Rent were e on ſuch Leaſe for Years, and before actual Entry 
of the Leſſee, or Commencement of his Leaſe, the Leſſor ſhould releaſe 
to him all his Right in the Land; tho' this would not be ſufficient to 
carry the Reverſion by way of Enlargement of his Eſtate, yet would it 
extinguiſh the Rent, becauſe every Deed muſt be taken moſt ſtrongly 
againſt the Grantor, and to be made to ſome Purpoſe or other; and 
ſince this cannot operate on the Eſtate to enlarge. that, or carry any 
further Intereſt to the Leſſee, yet it may well operate upon the Rent 
which was iſſuing out of the Land, and coming to the Leſſor, in reſpect 
of the Land he had departed with, and therefore ſhall be conſtrued to 
extinguiſh and determine that rather than it ſhall be totally void. 

And this way of executing Leaſes for Years, by an actual Entry, was 
always held necefſiry at the Common Law, and for a conſiderable Time 
after the Stature of Uſes likewiſe, till the way was found out of con- 
veying a Freehold by a Leaſe for a Year, and a Releaſe rhereupon, ac- 
cording to the common Form now uſed ; for ir being found troubleſome 
and inconvenient to put the Leſſee under a Neceſſity of making an ac- 
tual Entry in all Caſes before a Releaſe could be effectual thereupon to 
inlarge his Eſtate, eſpecially where the Lands lay at any conſiderable 
Diſtance from the Place where the Deeds were executed ; therefore to 
prevent this 'Trouble and Inconvenience for the future, rhey began to 
conſtrue, that where the Words and Conſideration were ſufficient to raiſe 
a Uſe, tho' it were but for a Year, that the Statute would carry the 
actual Poſſeſſion after it, and conſequently make the Lefſee equally capa- 
ble of enlarging his Eſtate, by a Releaſe thereupon, as if he had actually 
entered by Force and Virtue of the Leaſe; and the Conſideration, if it 
were valuable, tho' never ſo ſmall, was looked upon to be ſufficient for 


the Raiſing of a Uſe, and therefore 5 5. or ſuch other Conſideration, 


came to be the Standard in a Leaſe for one Year, which in Time grew 
to be a Thing meerly of Courſe and Form, as the inſerting of the 55. 


was, which was ſeldom or never paid, tho' the Leſſee, by his Acceptance 


of the Leaſe upon ſuch Conſideration, was eſtopped to deny or aver 


2 Mod. 27. 


againſt it; but becauſe there were ſome Opinions, that where a Convey- 


ance might enure too ways, either at the Common Law or upon the 


Statute, that there the Common Law ſhould be preferred and take Place. 


1. Therefore to bring the Leaſe more effectually within the Statute, they 
likewiſe inſerted. the Words therein Bargain and Sell, which, together 
with the Conſideration, were held even at Common Law ſufficient to 
raiſe a Uſe ; and then the Statute, which came after, carried the Poſ- 
ſeſſion accordingly, without any actual Entry made by the Leſſee; and 
ſo the Conveyance, by way of Leaſe and Releaſe, grew in Time to be 
the moſt common and eaſy Method of transferring a Freehold or Fee, 
and ſo has now continued for ſeveral Years, almoſt to the Diſparagement 
of Conveyance by Livery ; and to bring the Leaſe ſtill more effectually 
within the Statute, it was afterwards uſed at the End of the Leaſe to 
lay, That ſuch Leaſe was made to the Intent, that by Virtue of the Statute 
of Uſes, the Leſſee might be in actual Poſſeſſion, and be thereby enabled to 


accept and tate a Grant and Releaſe of the Freehold and Inheritance 
thereof, &. 1 | | 
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6 Co. 86. 


Cro. Fac. 13. 
Cro. Eliz. 1 52+ 


1 Leon. 171. 
3 Leon. 17. 
4 Leon. 2 J+ 


Bre. Tit. At- 


tornment 41, 


60. 
Lit. ſett 575. 


pl. 45, 125. 
. pl. 44, 178, 
235. ph. 1c, 
117 þl. 76, 
350. pl. 18, 
376-7. 


1 Bendl. 286. 


P ow. 148, 
150, 151. 
Bro. Tit. 
Lenſes 71. 
Teo. 8 5. 

1 Brogunl. 136. 
4 Co 53, 
Dyer 46. 


(NJ) Leaſes foz Dears, when to take Efec 
as a Reverſion, when as a future Jntereſt, 
and when neither the one noꝛ the other. 


F one, having made a Leaſe for Life or Years to A. of Lands, doe 

afrer make another Leaſe for Years to B. of the ſame Lands, or of 
the Reverſion of thoſe Lands, Habend' the ſaid Lands, or the Reverſion 
of thoſe Lands, to the ſaid B. cum poſt ſive per Mortem, Refignationen, 
Surſum Redditionem, ved aliquo alio Modo wacare contigerit ; in this Caſe g. 
hath Election to take ſuch Leaſe either as a Reverſion or a Reverſiona 
Intereſt, if he can prevail for an Attornment of A. the Tenant in Poſſei. 
ſion, or if not, yet as a future Ixtereſſe Termini ſuch Leaſe will be 
to take Effect in Foſſeſſion upon the Determination of the firſt Leaſe, be 
it by Death, Surrender, Forfeiture, Effluxion of Time, or any other 
Way; the Reaſon whereof is, that when the. Leſſor hath expreſly de. 
parted with, and made over an Intereſt to the Leſſce for ſuch a Time, 
and this Intereſt cannot take Effect in Poſſeſſion, becauſe the Leſſor him- 
ſelf had not the Poſſeſſion to give, but muſt therefore be carved and de- 
rived out of the Reverſion which the Leſſor had, the Leſſee prima Facie 
hath a Reverſion, or Reverſionary Intereſt for the Time, in the ſame 
Manner as the Leſſor or Grantor himſelf had; but then the perfecting 
ſuch Leaſe as a Reverſion, or a Reverſionary Intereſt, to draw after it 
the Rents and Services, depending on the Will and Pleaſure of the Te. 
nant in Poſſeſſion, whether he will attorn, and become Tenant to ſuch 
Leſſee or Grantee, or not; and if he thinks fit not to attorn, it cannot 
pals as a Reverſion, or Reverſionary Intereſt ; yet this ſhall not totally 
invalidate and void ſuch Leaſe or Grant, if by any other Means it can 
be made good and become effectual; and this it may as a future Interſſe 
Termini, to take Effect in Poſſeſſion on the Determination of the firſt 


Leaſe, when or what Way ſoever that happens; and therefore, as ſuch, 


ir ſhall rake Effect, rather than be abſolutely void, when the Leſſor or 
Grantor hath done all in his Power to deveſt himſelf, on the Poſſeſſion 
for ſo much a longer Time; but then ſuch ſecond Leſſee hath only an 
Election to take it as a Reverſion, or Reverſionary Intereſt, when the 
Leaſe is made to him by Deed Poll or Indenture; for if it were made 
by Parol, then he can only take it as a future Jutereſſe Termini, to take 
Effect in Poſſeſſion upon the Determination of the firſt Leaſe, when or 
which Way ſoever that happens, and not as a Reverſion, or Reverſionary 
Intereſt, to draw after it the Rents and Services; becauſe a Reverſion 
cannot be granted or paſs without Deed; for a Deed is of the very 
Eſſence of the Grant of a Reverſion, or Reverſionary Intereſt, and 
Me -my it no Reverſion, or Reverſionary Intereſt, can paſs out of the 
Leſſor. | | 


And this introduces a threefold Diſtintion in the Manner of making 


| ſuch Leaſes for Years, where there is a prior Leaſe or Eſtate then in 


Plow 421. b. 


246 


Cro Eig. 160. 


Plow. 432, 
C21, 


Being: 1½, When they are made by Parol. 
And, 3dly, When by Indenture or Fine. | S 41 | 

As to the firſt, If one makes a Leaſe to A. for ten Years, and the ſame 
Day makes a Parol Leaſe to B. for ten Years of the ſame Lands, tÞi 
ſecond Leaſe is abſolutely void, and can never take Effect either as 4 
future Jutereſſe Termini, or as a Reverſionary Intereſt, tho' the firſt Leſſee 
ſhould forfeit or otherwiſe determine his Eſtate, or tho' the firſt Leak 


1 


2dly, When by Deed Poll 


Hatt. 105. Bro. Tit. Leaſes 48. Moor 185 pl. 329. Dyer 112. pl. 49. 


5 were 


* 
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were on Condition, and the Condition broke w.thin the ten Years; neither 
ſhall the Leſſor have the Rent reſerved upon ſuch ſecond Leaſe, but 
ſuch ſecond Leaſe is abſolutely void, as if none ſuch had been made; the 
Reaſon whereof is, becauſe the firſt Leaſe being made for ten Yeats, the 
* Leſſor during that Time had nothing to do with the Poſſeſſion, or to 
7 contract with any other for it; and the ſecond Leaſe being made the 
A {ame Dav, and for no longer Term than the firſt ten Years, could nor paſs 
any Intereſt as a future Iutereſſe Termini certainly; for the firſt Leſſee 
had the whole Intereſt during that Time, and his Forfeiture or Determi- 
nation of it ſooner, which was perfectly contingent and accidental, ſhall 
never make good the fecond Leaſe as a future Intereſſe Termini, when at 
the Time of making thereof it was abſolutely void, tor Want of a Power 
in the Leſſor to contract it; and as a Reverſionary Intereſt it cannot be 
WH: good, for Want of a Deed ; for a Reverſion, whether it be granted for 
E Life or Years, not being capable of Execution either by Livery of Seiſin, 
1 or Entry and Tranſmutation of the Poſſeſon, there can be no Evidence 
of the Creation or Exiſtence of ſuch a Grant, without a Deed to aſcertain 
it; and therefore a Deed in ſuch a Caſe is as eſſential to the making 
good the Grant, as Livery of Seiſin or Entry in the other Caſes, where 
they deal for the Poſſeſſion ; and by Conſequence this ſecond Leaſe not 
being good, either as a future Intereſſe Termini, or a Reverſion, muſt be 
abſolutely void; but now if ſuch ſecond Leafe had been made for twenty 
Years, then it had been good as a future Intereſſe Termini for the laſt ten 
Years, and void for the firſt ten Years, for the Reaſons before given, but 
for the laſt ten Years it had been good; becauſe when the firſt ten Years 
were elapſed, the ſecond Leſſee might then execute, and reduce it into 
Poſſeſſion by Entry, as well as if it had been at firſt made in Poſſeſſion ; 
for it had been good for the whole twenty Years if the firſt Leaſe had nor 
Rood in the Way, and that can ſtand in the Way no longer than it con- 
tinues, and therefore by its Determination lets in the ſecond Leaſe; but 
as a Grant of the Reverſion ſuch ſecond Leaſe could not be good, for 
Want of a Deed, for the Reaſons before given; neither could any Attorn- 
ment help it, or let in the ſecond Leaſe till the firſt ten Years run out 
by Effluxion of Time. 

Bur now, 24ly, if ſuch ſecond Leaſe had been made by Deed Poll, Vide the Au- 
then it might well enure as a Grant of the Reverſion, and draw after it *horities 
the Rents and Services of the firſt Leſſee, if he would conſent to attorn, cited above. 
and by Conſequence, whenever the firſt Leaſe determined by Surrender, 
Forfeiture, or otherwiſe, ſuch ſecond Leſſee having the immediate Rever- 
ſion muſt come in for the Reſidue of his Term; but without ſuch Attorn- 
ment to make it operate as a Grant of the Reverſion, this ſecond Leaſe, 
tho' by Deed Poll, would be abſolutely void, as if it were made only by 
Parol, becauſe during the firft ten Years the Leſſor had no Power to con- 
tract for the Poſſeſſion ; and therefore if this Grant could not take Effect 
as a Grant of the Reverſion, which was all the Leſſor had a Power of, 
ir muſt likewiſe be abfolutely void; but if ſuch ſecond Leaſe by Deed 
Poll had been for twenty Years, then with Attornment this would be a 
good Grant of the Reverſion preſently, to take Effect in Poſſeſſion when- 
ever the firſt Leaſe determined, or if no Attornment could be had, yet 
it would enure as a future — Termini for the laſt ten Years, and 
would be abſolutely void for the firſt ten Years, as much as if it had been 
made by Parol. 

But now, 34ly and laſtly, if ſuch ſecond Leaſe for ten Years had been Vide the Au- 
made by Indenture or Fine, then this would have been good as a preſent thorities ro 
Leaſe, by reaſon of the Eſtoppel to both Parties by the Indenture or the firſt Di- 
Fine, and therefore whenſoever the firſt Leaſe determined, the ſecond —— 
Leaſe ſhould commence in Poſſeſſion; and in the mean Time the ſecond 
Leſſee, by reaſon of the Eſtoppel, would be obliged to pay the Rent re- 
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4 Leon. 2 Jo 


ſerved in an Action of Debt; and if ſuch ſecond Leſſee could prevail far 
an Attornment, then his Leaſe would enure as a Grant of the Reverſion, 


and draw after it the Rents and Services of the firſt Leſſee, and would 
take Effect in Poſſeſſion whenever that determined; but without ſuch 


Attornment, tho? the ſecond Leaſe would be good between the Parties, 
by reaſon of the Eſtoppel, yet not as a Reverſion, and therefore ſuch 


ſecond Leſſee could have no Remedy for the Rents and Services of the 


firſt Leflce, | | 

So if one had made a Leaſe for Life, or for eighty Years, if the Leſſee 
ſhould ſo long live, and after by Indenture let the ſame Lands to another 
for Years, to begin preſently, and then the firſt Leaſe determined by 
Death, Surrender, or Forfeiture, the ſecond Leſſee ſhould have the Lands 
in Poſſeſſion preſently, for the Reſidue of the Years; becauſe ſuch ſecond 
Leaſe, by reaſon of the Eſtoppel, took Effect between the Parties pre- 
ſently, and therefore ſhall come in Poſſeſſion whenever the firſt Leaſe is 
out of the Way; but if ſuch ſecond Leaſe were only by Deed Poll, then 
tffere muſt be an Attornment to make it good as a Grant of the Rever- 
ſion, as there muſt likewiſe in the other Caſe, where it was made b 
Indenture ; and without ſuch Attornment the ſecond Leaſe could only 
take Effect in Poſſeſſion upon the Determination of the firſt Leaſe by the 
Death of the Leſſee, according to the expreſs Limitation, and not upon 
any ſooner or other Determination by Surrender, Forfeiture, or other. 
wiſe; much leſs, if ſuch ſecond Leaſe were by Parol, could it take Effect 
upon any other Determination of the firſt Leaſe ; for tho' in theſe Caſes 
the firſt Leaſe, depending upon the Life of the Leſſee, was uncertain 
how long it would continue, yet ſo long as it did continue, the firſt 
Leſſee had the ſole and abſolute Poſſeſſion, and the Leſſor no Power 
to contract for any Thing but his own Reverſion during that Time; 
and therefore if his ſecond Leſſee cannot attain the Reverſion, the Con- 
tract can take no Effect for the Poſſeſſion till the Death of the firſt 
Leſſee ; becauſe that being the Leſſor's own Limitation affixed to ſuch 
Leaſe, he cannot deal for the Poſſeſhon before that Time comes ; and 
therefore no accidental Determination; of the Leaſe ſooner ſhall let in 
the ſecond Leſſee, unleſs he can prevail for the Reverſion by Attorn- 
ment of the firſt Leſſee, in Caſe of the Leaſe by Deed Poll, or unleſs 
in Caſe of the Indenture, which, by reaſon of the Eſtoppel, ſhall ler 
him in whenever the firſt Leaſe is out of the Way, whether be obtained 
an Attornment or nor. . 

But in all the Caſes before- mentioned, if ſuch Leaſe by Indenture 
or Deed Poll were by Way of Bargain and Sale for Years, then, it 
ſhould ſeem, it would paſs as a Reverſionary Intereſt preſently, without 
any Attornment, by Force of the Statute of Uſes, and ir being only for 


Years, there would need no Inrollment of the Indenture or Deed Poll: 


And note; By the Statute of Frauds and Perjuries, 29 Car. 2. no Parol 
Leaſe for above three Years is to have any other Effe&. than only as 3 
Leaſe at Will; ſo that ſuch Parol Leaſes now. for ten or twenty Years 
en bn , | | 
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2 5 fore may find that the Leſſor had nothing in the Lands at the Time of 
the Leaſe made, which is a Truth of Fact the Leſſee is eſtopped to affirm, 
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(O) Leaſes for: Years by Eſtoppel, How far 
and againſt whom ſuch Leaſes are good. 


F one makes a Leaſe for Years by Indenture of Lands wherein he hath ce. Ls, 44. 
nothing at the Time of ſuch Leaſe made, and after purchaſes thole 2:7. 4 

very Lands, this ſhall make good and unavoidable his Leaſe, as well as bo 454. 

if he had been in the actual | oſſeſſion and Seiſin thereof at the ime of Gro BE has 

ſuch Leaſe made; becauſe he, having by Indenture expreſly demiſed thoſe Sa. 98 
Lands, is by his own Act eſtopped, and concluded to ſay he did not de- Owen y6. 

miſe them; and if he cannot aver that he did not demiſe them, then hay on aas. 

there is nothing to take off or impeach the Validity of. the Indenture, /, . 1 | 
which expreſly affirms that he did demiſe them, and conſequently the > Fro wnl.1 30 
Leſſee may take Advantage thereof, whenever the Leſſor comes to fuch Cr. Car. 1 10, 
an Eſtate in thoſe Lands as is capable to ſuſtain and ſupport that Leaſe ; 4 N, Abr. 
and this Eſtoppel by Indenture is ſo mutual and reciprocal, that if a Man Cre. Fas 3. 
takes a leaſe for Years by Indenture of his own Lands, whercof he 

himſelf is in actual Seiſin and Poſſeſſion, th's eſtops him during the Term 

to ſay the Leſſor had nothing in the Lands at the Time of the Leaſe 

made, but that he himſelf, or ſuch other Perſon, was then in actual 

Seiſin and Poſſeſſion thereof; for by Acceptance thereof by Indenture, 

he is for the Time as perfect a Leſſee for Years, as if the Leſſor had at 

the Time of making thereof the abſolute Fee and Inheritance in him; 

but if ſuch Leſſee of his own Lands, being ejected by the Leffor, ſhould 

bring an Ejectment, and the Leffor ſhould plead Not guilty, and give 

the Leaſe, and ſome Matter of Forfeiture thereof, in Evidence to ſup- 

port his Plea, without pleading, and relying on the Eſtoppel, and the 

Jury ſhould find the ſpecial Matter, viz. that the Defendant had no- 

thing in the Lands at the Time of ſuch Leaſe made, but that the Plaintiff 

himſelf was then in actual Seiſin and Poſſeſſion thereof, whether the 

Court upon this Verdict are -bound to adjudge according to the Truth of 

the Caſe, viz. that ſuch Leaſe by one who had then nothing in the Lands 

was void; or if they are to adjudge according to the Law, working by 

Way of Eſtoppel upon ſuch Leaſe by Indenture, ſeems a Doubt upon all 

the Books; but my Lord Cote lays it down for a Rule, that the Jury do 

well to find the Truth, viz. that the Leſſor had then nothing in the 

IL. ands; but then upon ſuch Finding the Court is to adjudge, according to 

the Operation of Law upon the Eſtoppel wrought to both Parties by the 

Indenture, that they are bound; but if the Jury, underſtanding that the 

Leffor had nothing in the Lands at the Time of the Leaſe made, and that 

therefore his Leaſe could not be good in Fact, but only by way of Eſtop- 


"XX pel, and inferring from thence that they, who are ſworn to ſay the Truth, 


were not bound by ſuch an Eſto; pel, which was plainly againſt the Truth, 


py ſhould therefgr giwe a general Yerdict againſt the Leaſe, that the De- 


fendant was guilty of the Ejectment; in this Caſe, ſays my Lord Coke, 4 Co. 53. 


duch Jury are liable to an Attaint; and this ſeems the better Opinion; for Rewlns's 


ale, 


tho? it be true that the Jury are not bound by the Eſtoppel, and there- Ge Lie: 63: b, 


and is the only Subject Matter of the Eſtoppel ; yet the Conſequence of 
ſuch Eſtoppel, and how far the Leaſe is made good thereby againſt the 


Parties, is a Matter of Law, and not of Fact; and therefore if they take 
upon them, firſt, to find that the Leſſor had nothing in the Lands at the 
= Time of the Leaſe made, and then to find that ſuch Leaſe is void, or, 
= which is all one, to find that ſuch Leaſe was void, becauſe the Leſſor 
had then nothing in the Lands, as the eſſential Cauſe which induced them 
do find ſuch Leaſe to be void, or that there was no ſuch Leaſe; in this 
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they take upon them to judge of Matter of Law, and in fo doing exceed 
their Duty, and conſequently, if they are miſtaken, lay themſelves open 
to an Attaint; for in Truth of Fact there was ſuch Leaſe made, and in 
Truth of Fact the Leſſor had nothing in the Lands at the Time of making 
thereof; and all this is their Duty, and belongs to them to find ; but whe. 
ther ſuch Leaſe ſo circumſtanced be good or void, is Matter of Law for 
the Court to adjudge, upon theſe Circumſtances ; and therefore if they 
will take upon them to anticipate the Judgment of the Court, by giving 
their own Jndgment thereon, they muſt do it at their own Peril, and if 
they miſtake be liable to an Attaint. 

But if ſuch Leaſe for Years were made by Deed Poll of Lands where. 
in the Leſſor had nothing, this would not eſtop the Leſſee to aver that 
the Leſſor had nothing in thoſe Lands at the Time of the Leaſe made; 
becauſe the Deed Poll is only the Deed of the Leſſor, and made in the 
firſt or third Perſon ; whereas the Indenture is the Deed of both Parties, 
and both are as it were put in and ſhut up by the Indenture, that is, 
where both ſeal and execute it as they may and ought ; for otherwiſe, if 
the Leſſor only ſeals and executes the Indenture, the Leſſee ſeems to be 
no more concluded than if the Leaſe were by Deed Poll; for it is only 
the Sealing and Delivery of the Indenture as his Deed, that binds the 
Leſſee, and not his being barely named therein, for ſo he js in the Deed 
Poll; but that being only ſealed and delivered by the Leſſor, can only 
bind him, and not the Leſſee, who is not to ſeal and execute it; and it 
ſhould ſeem that ſuch Leaſe by Deed Poll binds the Leſſor himſelf as 


much as if it were by Indenture, becauſe it is executed on his Part with 


the very ſame Solemnity, and therefore it ſhould ſeem he is bound by 
ſuch Leaſe by way of Eſtoppel. 


And yet it is generally ſaid, that theſe Eſtoppels ought to be mutual, 
or otherwiſe neither Party is bound by them; therefore if a Man takes 


Leaſe for Years of his own Lands from an Infant or Feme Covert by | 


Indenture, this works no Eſtoppel on either Part, becauſe the Infant or 
Feme, by reaſon of their Diſability to contract, are not eſtopped ; there. 
fore neither ſhall the Leſſee be eſtopped, becauſe all Eſtoppels ought to 
be mutual. 5 

So if a Man takes a Leaſe for Vears of his own Lands by Patent from 
the King, rendering Rent, this ſhall not eſtop the Leſſee, as an Inden- 
ture between common Perſons in ſuch Caſe would do; becauſe the King 
cannot be eſtopped; for it cannot be preſumed the King would do Wrong 
to any Perſon, and therefore being deceived in his Grant makes it abſo- 
jutely void; and if he be not eſtopped, neither ſhall the Leſſee; becauſe 
all Eſtoppels ought to be mutual; but perhaps there may be ſome Dif- 
ference between theſe Caſes of a bare Acceptance of a Leaſe from ſuch 


| Perſons, as by reaſon of their Imbecility, Incapacity, or other Impedi- 


ment ariſing from their own Perſons, could not make ſuch Leaſe, but 
that the ſame was either abſolutely void, or at leaſt voidable on thei! 
Part; and therefore the Leſſee may ſhew ſuch Incapacity to avoid them, 
as made by Perſons who wanted Power or Ability to contract; and ſo the 


whole Contract muſt fail, not for Want of a ſufficient Eſtate in the 


| Leffors, (for if they were of full Age, and ſole, Ec. that would not be 
material,) but for Want of a ſufficient Power or Ability to contract; but 


now when ſuch Leaſe is made by a Man of full Age, tho* by Deed Poll, 
why this ſhould not bind and eſtop him as well as if it were made by In- 
denture, ſeems hard to underſtand ; for he hath executed it on his Patt 
with the ſame Solemnity ; and tho' it cannot bind or eſtop the Leſſee, 
becauſe ne never executed it, yet why that ſhould invalidate it on the 
Leſſor's Part, whoſe Deed it was, and who did all he could to bind him- 
ſelf, does not ſeem very intelligible ; beſides that, the Books, which put 
the Caſe of the Leaſe by Deed Poll, ſaying only that the Leſſee is not 


eſtopped thereby, ſeem to allow that. the Leſſor is notwithſtandins 
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eſtopped ; for otherwiſe they would take Notice of their being both at 
large, as they do in other Caſes. 3 

If Leſſee for Years accepts a Leaſe for Years of a Stranger by Inden- 1 Rol. Abr. 
ture, who hatk nothing in the Reverſion, this is a good Leaſe by way of Nee 
Eſtoppel between them, and not a Confirmation; for nothing appears * 
that the Leſſor knew the Leſſee then had any Thing in the Lands, and 
then it is the ſame with the other Caſes, and works by way of a bare 
Eſtoppel; but Fenner thought it a Confirmation, againſt all the other 

udges. | | 

; if one lets Lands to me, by Deed inrolled, unknown to me, and Bro. Tir. 
brings Debt upon the Leaſe, I may ſay ue Leſſa pas, as Littleton held; Leaſes 36. 
but by all the Juſtices, he who made ſuch Leaſe is concluded to ſay the 7 E. 4. 29. 
contrary, which Caſe ſeems to be an Authority in Point to eſtabliſh 
what has been laid down, that in Caſe of a Deed Poll, (as this which 
is called a Deed inrolled muſt be intended to be,) the Leffor himſelf is 


eſtopped, tho' the Leſſee be at large; and this cannot be intended an In- 


denture, becauſe then the Leſſee would have been eſtopped likewiſe, if 

he had ſealed it, which in this Caſe it appears he did not, becauſe it was 

unknown to him, and therefore was not eſtopped, whether it were by 

Indenture or Deed Poll. > 
Theſe Eſtoppels continue no longer on either Part than during the 5 47. b, 

Leaſe, for as they began at firſt by making of the Leaſe, ſo by Deter- 4 Co. 54. 4. 


n | . . 8 Co. 44. 
mination of the Leaſe they are at an End likewiſe, for then both Parts C. El;z. 36. 
of the Indenture belong to the Leſſor. 1 Rol. Abr. 


877. 

When an Intereſt actually paſſes by the Leaſe, there ſhall be no Co. Lit. 47-5. 
Eſtoppel, tho' the Intereſt purported to be granted be really greater, than 1 
the Leſſor at that Time had Power to grant; as if A. Leſſee for the . 
Life of B. makes a Leaſe for Years by Indenture, and after purchaſe 1 Salk. 275. 
the Reverſion in Fee, and then B, dieth, A. ſhall avoid his own Leaſe, 
tho' ſeveral of the Years expreſſed in the Leaſe are ſtill to come; for he 
may confeſs and avoid the Leaſe which took Effect in Point of Intereſt, 
and determined by the Death of B. So if Leſſee for ten Years make a 
Leaſe for twenty Years, and afterwards purchaſeth the Reverſion, yet 
it ſhall bind him for no more than ten Years, for the ſame Reaſon ; be- 
cauſe when he made a Leaſe for twenty Years, this was certainly a 
good Leaſe for ten Years, and ſo far an Intereſt paſſed; which he may 
confeſs, and avoid it for the Reſidue, by ſaying, that he had no more 


than for ten Years in it himſelf; ſed Qrere of this, for the Reaſon ſeems 


not ſatisfactory. 


In Ejectment, Plaintiff declared of a Leaſe for five Years, and upon 2 Lev. 140. 
Not guilty pleaded, the Jury found that the Leſſor of the Plaintiff had 3 Keb. 490 
only a Term for three Years in the Lands leaſed, & ſi, Oc. Hale held 3 
this Verdict againſt the Plaintiff, for the Judgment ſhould be, that the _ 


Plaintiff ak 49 Terminum ſuum Prædictum, which is five Yeurs ; and 
here the Leſſor's Intereſt does not continue ſo long, and perhaps the De- 
fendant may be the Reverſioner after the five Years ended, and then by 
this Means the Plaintiff's Leſſor will recover the Land for two Years 
more than he hath Right to do; and ſaid, that for this Reaſon he had 
before cauſed another Plaintiff to be nonſuit; Vid was of the ſame Opi- 
nion, but Twiſden inclined cont. & Adjurnatur. 


If a Man takes a Leaſe for Years of the Herbage of his own Land by Ce. Lit 47. b, 
Indenture, this works an Eſtoppel to ſay that the Leſſor had nothing in 2 Rel. Air. 


the Lands at the Time of the Leaſe made, becauſe it was not made of? 


ou LO themſelves ; and this in Conſequence will avoid the: Leaſe 
itſelf, 


If Baron and Feme join in a Leaſe for Years by Indenture, rendering 1 Rol. Abr. 
Rent, where the Baron hath all the Eſtate, and the Wi | 


. "2 ife nothing; in 8775 
this Caſe, after the Death of the Baron, the Leſſee, in an Action of Pais 101: 


Debt Ear. 
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Co. Lit. 45. 4. 


7 Rol. Abr. 


877. 
Cro. Elix. 701. 


Co. Lit. 45. a. 
1 Rol. Abr. 
8377. 


1 Nol. Aby. 
877. 


Co. 4 47. A, 
1 Rol. Abr. 
878. 


Debt brought by the Feme, ſhall not be concluded to ſay, that at the 
Time of the Leaſe made the Feme had nothing in the Lands ; for this 
ſhall not enure by way of, Eſtoppel, becauſe an Intereſt actually paſſe, 
tho? not from the Feme. But another Reaſon == is, becauſe the Feme 
being Covert was not eſtopped, and by Conſequence neither ſhall the 
Leſſee, becauſe all Eſtoppels ought to be mutual. 

If Tenant of the Land, and a Stranget, join in a Leaſe for Years 
by Indenture, this is the Leaſe only of the Tenant, and the Confirma- 
tion of the Stranger; and yet the Leaſe operates, as to the Stranger, 
by way of Concluſion, and ſo it does to the Leſſee with reſpect to the 
Stranger, becauſe he having nothing in the Lands, the Indenture could 
no otherwiſe take Effect as to him. | Wot 

If A. ſeiſed of ten Acres, and B. of other ten Acres, join in a Leaſe 
for Years by Indenture, theſe are ſeveral Leaſes according to their 
ſeveral Eſtates, and no Eſtoppel is wrought by the Indenture to either 
Party, becauſe each have an Eſtate whereout ſuch Leaſe for Years or 
Intereſt may be derived; and the Reaſon why Eſtoppels at any Time are 
allowed is, becauſe otherwiſe when the Party hath nothing in the Lands, 
the Indenture muſt be abſolutely void, which would be hard to fay, 
when he hath, under Hand and Seal, done all in his Power to make it 
good, and fince it can be good no otherwiſe, it ſhall be good by Eſtoppel 
rather than be abſolurely void; but when an Intereſt paſſes from each 
Jeſſor, the Indenture works upon ſuch Intereſt to carry that, and there- 
fore leaves no Room for its operating by way of Eſtoppel ; but yet ſince 
both equally joined in the Leaſe, without diſtinguiſhing the ſeveral In- 
tereſts they had therein, the Indenture works by way of Confirmation, 
with reſpect to each from whom the whole Intereſt did not paſs; that 
is, A.'s Confirmation for B.'s Part, and as B.'s Confirmation for A.'s 
Part; for ſince the Leaſe of the whole was undiſtinguiſhed, and by Rea- 
ſon of the ſeveral Intereſts that paſſed from each excludes any Eſtoppel, 
therefore rather than the Indenture ſhall be void with reſpect to the 
Part of each other, it ſhall be conſtrued a ſeveral Confirmation by one 
of the other's Part, and by the other of the other's Part, which is the 
leaſt Operation the Indenture can have with reſpect to each, from whom 
no Intereſt paſſes, without being abſolutely void. 

So if two Tenants in common of Lands join in a Leaſe for Years, by 
Indenture, of their ſeveral Lands; this ſhall be the Leaſe of each for 
their reſpective Parts, and the Croſs Confirmation of each for the Parts of 
the other, and no Eſtoppel on either Part; becauſe an actual Intereſt 
paſſes from each reſpectively, and that excludes the Neceſſity of an 
Eſtoppel, which is never admitted, if by any Conſtruction it can be 
avoided, as being one of thoſe Things which the Law looks upon as 
odious, becauſe it chokes and diſguiſes the Truth. | 
But if two Joint-tenants for Life, or in Fee, join in a Leaſe for 
Years by Indenture, reſerving Rent to the one of them only, this ſhall 
give him the Rent excluſive of the other; and here the Eſtoppel turns 
not then upon the Intereſt paſſed by the Leaſe, for that is ſever, 
according to their ſeveral Rights, as in the other Caſes, which ex- 
cludes any Eſtoppel ; but it turns upon the Reſervation of the Rent, 
which being made-in this Manner, to one excluſive of the other, by 
Indenture, works an Eſtoppel againſt all the Parties to ſay the contrary ; 
and tho' the Rent iſſues out of one Part as well as the other, yet it not 
being Part of the Thing demiſed, but moving as it were rather by way 
of Grant from the Leſſee after the Leaſe made, the Leſſors are con- 
ſidered as accepting it in this Manner by Indenture, which concludes 
chem as well as it doth the Leſſee; but if the Leaſe had been by Parol, 
or Deed Poll, reſerving Rent to the one Joint-tenant only, this would 
not have excluded the other' Joint-tenant from an equal Share therein, 
becauſe this Reſervation coming as it were by way of Grant from the 
6 | Leſſee, 
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Leſſee, and being only by Parol, or Deed Poll, could not eſtop or 
conclude the Leſſors, who, with reſpect to the Rent, were as it were 
Grantees, and only paſſive therein; and the Rent ſhall follow the Rever- 
ſion in Proportion to their ſeveral Eſtates in that, as the Cauſe for 
which the Rent was reſerved or je in that Manner, and ſo let in 

h to an equal Participation thereof. 
voie two Copirceners join in a Leaſe for Vears, by Indenture, of their 18 Abr. 
ſeveral Parts, this is faid in one Book to be but as one Leaſe, becauſe e 71 939. 
they have not ſeveral Frecholds therein, but only one, as both making Milliner ver 
but one Heir, and therefore ſhall join in an Aſſiſe; but Moor is cont. Robirſor. 
where in Ejectment the Plaintiff declared of a Leaſe by two Coparceners 
quod dimiſerunt ; and Exception being taken to it, the Exception was 
allowed, becauſe the Leaſe was ſeveral as to each Coparcener, for their 
own reſpective Moiety ; and this ſeems the better Law, becauſe tho they 
have but one Freehold with Regard to their Anceſtor, and therefore if 
they are diſſeiſed ſhall join in an Aſſiſe, yet as to their Diſpoſing Power 
thereof they have ſeveral Rights and Intereſts, ſo that neither of them 
can leaſe or give away the Whole. 

If A. Mortgages Lands to B. upon Condition to re-enter on Pay- 1 Kol. Ar. 
ment of 10. and after A. before the Day of Payment is come, being ae P 
in Poſſeſſion, makes a Leaſe for Years, by Indenture, to C and then after |" _ 
performs the Condition, this ſhall make the Leaſe to C. good againſt 
bimſelf by Eſtoppel ; and it was farther adjudged, that even the Feoffee 
of A. ſhould be bound by this Leaſe, which took its Effect only at firſt by 
Eſtoppel, becauſe he, coming in under one who was eſtopped, ſhould be 
himſelf eſtopped likewiſe, which was ſtill a ſtronger Caſe than the firſt ; 
and this was adjudged in Ireland, and afterwards affirmed on a Writ of 
Error here, and ſeems a very reaſonable Judgment ; for if a ſubſequent 
Purchaſe ſhall make good a Leaſe of Lands by Indenture, tho' the Leſſor 
had nothing in thoſe Lands at the Time of the Leaſe, and therefore his 
Leaſe at firſt could only take Effect by Eſtoppel, much more in this 
Caſe, where the Leſſor had a Poſſibility of coming into the Lands again, 
ſhall his Performance of the Condition after make the intermediate 
Leaſe; and ſo it ſhould ſeem too if the Condition were broken at the 
Time of the Leaſe, ſo as he had then nothing but an Equity of Re- 
demption ; yet if he ſhould after be admitted to redeem in Chancery, 
this would make good the intermediate Leaſe which took Effect at firſt 
only by Eſtoppel. | | 

B. Tenant for Life of C. and he in the Remainder or Reverſion in Oe. Lit. 45. a. 
Fee join in a Leaſe for Years by Indenture, this, during the Life of C. = 234. 
is the Leaſe of B. who then only had the preſent Intereſt in the Lands, l 
and the Confirmation of him in the Remainder or Reverſion ; but after Moor, pl. 959. 
the Death of C. then this becomes the Leaſe of him in the Reverſion or 6 Ce. 14, 15. 
Remainder, and the Confirmation of B. for the Leſſors having ſeveral 
Eſtates in them in ſeveral Degrees, the Leaſe ſhall be conſtrued to move 
out of each one's reſpective Eſtate or Intereſt as they become capable of 
ſupporting thereof; which is the moſt natural and uſeful Conſtruction 
of the Leaſe, eſpecially as there can be no Eſtoppel in this Caſe, by 
reaſon of the ſeveral Intereſts which paſſed from each; and therefore 
during the Life of the Tenant for Life, if the Leſſee, being evicted, 
ſhould declare of a Leaſe by both, this would be againſt him, as was 


Judged; becauſe for that Time it was only the Leaſe of the Tenant for 
fe. | | 
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Cro. Eliz. 15. 
5 Co. 124. 

3 Leon. 156, 
158. 

3 Med. 198. 
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()) Leaſes foz Years and future Jntereſts, 
how far they may be barred oz deſtroyed, 
and how far not, and where an Entry he- 
foꝛe the Term begun is a Difletlin. 


T has already appeared, that all Leaſes for Years at the Common 
Law, when they come in eſſe, are to be executed by the Entry of 
the Leſſee ; we ſhall therefore now conſider what Care the Law has taken 
for the Preſervation and Security of ſuch Leaſes as are limited to begin 
at a future Time, and fo cannot be executed by Entry preſently ; what 
Power the Leſſee hath over ſuch an Intereſt, and whether, and by what 
Acts, either of the Leflor, or Strangers, the ſame may be barred and 
prevented from ever taking Effect. 

As to future Intereſts, if one make a Leaſe for Years, to commence 
after the Death of a Tenant for Life, or after the End of a Leaſe for 
Years then in Being ; and after the Death of the Tenant for Life, or 
Expiration of the Term for Years, a Stranger -enters by Tort, yet may 
the Leſſee of the future Intereſt grant over his Term for Years, before 


or without any Entry made, and thereby transfer over his Power of 


entering and reducing it into Poſſeſſion. to the Grantee, for till Entry 
of the Leſſee of ſuch future Intereſt, the Leaſe is not executed, but 
remains in the ſame Plight as it was upon the firft making thereof, and 
then no intermediate Acts, either of the Leſſor, or of Strangers, can 
diſturb or hurt it; becauſe whoever comes to the Poffeſſion, whether by 
Right or Wrong, takes it ſubje&t to ſuch future Charge, which the 
Leſſee may execute by his Entry whenever he thinks fit, as by a Title 
Prior and Paramount to all ſuch intermediate Violations of the Poſ- 
ſeſſion ; but if the Leſſee of ſuch future Intereſt had once entered after 
the Death of the 'Tenant for Life, or End of the Leaſe for Years, and 
had after been put out, then he could not grant over his Term and In- 


tereſt to a Stranger, becauſe by his Entry the Leaſe was actually exe- 


cuted, and being after defeated by the Entry of another, he had only a 


Right of Entry left in him; which Right of Entry the Law will not 


ſuffer him to transfer over to a Stranger no more than a Right of Ac- 
tion; and for the ſame Reaſon, becauſe in both Caſes it may incovurage 
Champerty and Maintenance; but in the other Caſe, where he hath not 
entered, he only transfers over ſuch Intereſt as. he himſelf had, and 
which the tortious Entry of the Stranger hath not diſturbed or altered 


from hat it was at the firſt making thereof. 


So if one makes a Leaſe for Years, to begin two Years hence, and 
after the two Years expired before any Entry, and whilſt the Leſſor 
continues ſtill in Poſſeſſion, the Leſſee may grant over his Term and 
Intereſt to another, becauſe his Intereſſe Termini was not deveſted ct 
turned to a Right, but continued in him in the ſame Manner as it w3 
at firſt granted; and in the ſame Manner he transfers it over to an- 


other, who by his Entry may reduce it into Poſſeſſion whenever be 
thinks fir. | 


One made a Leaſe for Years, to begin after the End or Determina- 


tion of a former Leaſe for Years then in Being; the firſt Leaſe deter- 
mined, and before Entry of the ſecond Leſſee, he in Reverſion entered, 
and made a Feoffment in Fee, and levied a Fine with Proclamations, and 
five Years paſſed without Entry or Claim of the ſecond Leſſee; and if bi- 
Term was barred, was the Queſtion ; and it was adjudged, that by this 
Fine and Nonclaim his Term was barred, becauſe after the firſt Leaſe 


expired, the ſecond Leaſe was actually then come in eſſe, and reducible 
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into Poſſefion by an Fntry preſently; and then his not entering, which 
was his own Fault and Laches, ſhall not ſtop the Operation of the Fine 
from running againſt him ; but if ſuch Fine had been levied during the 
Continuance of the Grit Leaſe, there it was agreed that the Operation 
thereof ſhould not begin to run on againſt the ſecond Leſſee till the firſt 
Leaſe were determined, berauſe till then the ſecond Leaſe was only an 
Intereſſe Termini, which the ſecond Leſſee could not reduce into Fol- 
ſeſſion by any Entry till the firſt Leaſe determined, and ſo was not 
obliged to take Notice of the Acts of Strangers, or of the Ter-tenanrt in 
Poſſeſſion; for if ſuch future Intereſt wight be deveſted before it came 
in eſſe, the Leſſee or Grantee thereof, having never entered, would have 
no Means to reveſt it, and therefore till it comes in eſſe, the Law takes 
care and ſecures it to the Leſſee or Grantee in the tame Manner as it 
was at firſt granted ; but when the firſt Leaſe is at an End, then the 
ſecond Leſſee is to take care of it himſelf ; and if he ſuffers five Years 
to elapſe aſter that Time without Entry or Claim, this will bar ſuch In- 
rereſt, becauſe his Right then commences in Poſſeſſion, and from thence- 
forth the Operation of the Fine begins to run on againſt him; and 
where in Noy it is held, that if A. leaſes to B. for Years, but yet A. 
{till continues in Poſſeſſion, and after levies a Fine with Proclamations, 
and five Years paſs, that this does not bar the Term of . but only 
carries the Reverſion of A. this Caſe was denied by Jwi/den to be Law, 
for till the Entry of B. the Leſſor hath no Reverſion; and therefore the 
Fine can only operate on the Poſſeſſion. | | | 
As the Leſſee muſt enter when his Leaſe comes in Poſſecſhon, ſo if he 
enters before, this is a Diſſeiſin; therefore where one brought Debt for 
Rent, and declared upon a Leaſe 29 Sceptemb. Habendum from the Feaſt 
of St. Aſich' next enſuing for Twenty-one Years, rendering 101. per Ann. 
Rent, Virtnte cujius Defendant 29 Septerab. entered, Cc. on Nihil debet 
pleaded, and found for the Plaintiff, it was moved in Arreſt of Judg— 
ment, that here, by the Plaintiff's own ſhewing, there is no Rent in 
Arrear, for he ſays Virtute cajus Defendant 29 Septemb. entered, which 
is a Day before the Commencement of the Term ; and then ſuch Entry 
is a Diſſeiſin, becauſe he had then no Right to enter; and this the Court 
clearly agreed, and that no Continuance of Poſſeſſion, tho' after the 


Term actually begun, would purge the Diſſeiſin or alter the Eſtate of 


the Leſſee; bur yer they agreed that Debt lay for the Rent in reſpect of 
the Privity of Contract upon the Leaſe made, but that the Diſſeiſin 
having gained a tortious Fee, that ſhould not give way to the Term for 
Years, tho? it were legal, being but a Chattel. | 


So where A. made a Leaſe to B. 23 Septemb. Habendum to him for 


_ Eighty-one Years from Nie next enſuing, if C. ſhould fo long live, and 


from and after the Day of the Death of C. for Thirty-one Years more ; 
the Leſſee enters the 23 Sptemb. and ſo, before the Commencement of 
the Term, continues in Poſſeſſion for ſome Years; then the Leffor re— 
enters, and the Leflce being out of Poſſeſſion after the Death of C. and 
during the Continuance of,Thitty-one Years, aſſigns over that Term to 
rhe Plaintiff's Leffor, who being kept out of Poſſeſſion, brings Ejectment, 
and recovered. 1. It was held, that the Term not being to begin till 
Mich”, this was till then a future Intercſt, and the Leſſee's Entry before 
was a Diffeifin, and not a Poſſeſſion, by Virtue of the Leaſe. 2. That 
whether this Leaſe for I hirty-one Years were only a Continuance of the 
firſt Term, and that both together made but one Term, as Bridgman 
held, becauſe the laſt Day of the Life of C. ſhall be conjoined to the firſt 
Day of the Thirty-one Years, and fo no Fraction be allowed, eſpecially 
being for Eighty-one Years, which N. cannot be ſuppoſed to out-live ; 


or whether they were two diſtinct Terms Jas others held; yet either 
Fay it Was not turned to a Right: n1ry of the Leſſor, becauſe 
B. was not poſſeſſed by Virtue of the but by Diſſeiſin, and to 

| purge 
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purge that was the Entry of the Leſſor; for if a Stranger had entered 
after Mich', and difſeiſed the Leſſor, this would not have turned the 
Term to a Right, becauſe as to that the Time for Entry of the Leſſee 
was not come, nor was his Entry in reſpect of that; no more will the 
Entry of the Leflor turn it to a Right, and then it was well aſſignable to 
the Plaintiff's Leſſor, eſpecially if it ſhould be taken as a future Intereſt, 
as ſome held it ſhould; for then the Leſſee was never in Poſſeſſion by 
Virtue thereof, and conſequently the Leſſor's Entry could not turn it 
to a Right. | 

But where one declared of a Leaſe 16 April, Hatendum from the Annyy. 
ciation laſt paſt for ten Years, Virtnte cujns intravit & habuit tenementa 
predift? from the ſaid Annunciation; this was held good, and that the 
Leſſee was no Diſſeiſor; for it ſhall be intended that he entered and 
occupied before by Agreement, and took a Diverſity between this Caſe 
where the Commencement of the Leaſe is limited from a Time paſt, and 
where it is limited to begin at a Time to come; there the Entry of the 
Leſſee, before that Time, is a Diſſeiſin. 


(Q) How far, and by what Means, Leaſes 
fo2 Pears in Truſt to attend an Inheri⸗ 
rance may be barred oz deſtroyed. 


F Leflee for Years aſſigns over his Leaſe in Truſt for himſelf, and 

after purchaſes the Inheritance, and occupies the Land, and then 
levies a Fine with Proclamations, and the Leflee does not claim this 
Leaſe within five Years after the Fine levied, this Fine and Non-claim 
will bar the Intereſt of the Leſſee, tho' he who levied the Fine had him- 
ſelf the Poſſeſſion by reaſon of the Truſt ; for this Truſt paſſed included 
in the Fine, and the Truſtee not making Claim within the five Years, his 
Intereſt is barred thereby, and conſequently ſo is the Intereſt therein of 
the Ceſtui que Truſt, But Note; it appears in other Books, where this 
Reſolution is cited, that the Conuzee was a Purchaſor of the Eſtate, 
and then having no Notice of the Term, nor having made any Agree- 
ment for it, to have it aſſigned in Truſt for himſelf, if the Fine had 


not barred it, but it ſhould have been ſet up againſt his Purchaſe, he 


would have been ſo far cheated and deceived in his Purchaſe ; and there- 
fore it is ſaid it would have been otherwiſe, if by Agreement this Term 
had been to be aſſigned in Truſt for the Conuzee, and that upon very 
good Reaſon ; for he who hath the Inheritance, and in Truſt, for whom a 
Term or Eſtate by Extent is aſſigned, muſt be taken as Tenant at Will 
to his Truſtee, and conſequently that his Poſſeſſion is the Poſſeſſion of the 
Truſtee, and then a Fine levied by him@vho hath the Inheritance, will 
work only upon that, when it appears that it was ſo intended, and that 
the Term ſhould be kept on Foot, and not barred ; whereas in the Caſe 
of Iſham and Morris there does not appear to have been any ſuch In- 
tention, nor does it appear that the Conuzee knew any Thing of the 
Term. ws 

A. ſeiſed of Lands, for Continuance thereof in his Name and Blood, Ec. 
makes a Leaſe to B. for five Hundred Vears, in Truſt for himſelf during 
Life, and after in Truſt for his Brother, and ſo to others; and after 4- 
being in Poſſeſſion according to the Truſt, covenants with D. to ſtand 
ſeiſed of thoſe Lands, upon the ſame Conſiderations as in the Leaſe, to 
the Uſe of himſelf for Life, with Remainders over, as in the Leaſe, and 
upon the ſame Truſts, and that the ſaid Leaſe, and all Eſtates made or » 
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be made by him ſhould be to the ſame Uſes and Truſts, and then 4. 
levies a Fine, and five Years paſs, A. ſtill continuing in Poſſeſſion accord- 
ing to the Truſt, and after A. s Death the Leſſee enters; and if this 
Leaſe was barred by the Fine and Nonclaim for five Vears, was the 
Queſtion: No Judgment appears to have been given; but Hale ſeemed 
to be of Opinion that it was not, becauſe here appeared no Intent to bar 
it; for A. was but Tenant at W ill, and the Fine did not diſplace the 
Leaſe - as if Leſſee for Years levies a Fine, and five Years paſs, the Leſſor 
is not barred, becauſe Nihil operatur by the Fine, and Partes Huis nibil 
habuerant may be pleaded to it; otherwiſe it would be if ſuch Fine had 
been levied by the Tenant for Life ; therefore where Leſſee for Years 
intends to levy a Fine, it is uſual for him firſt ro make a Feoffmenr, 
whereby he transfers the whole and preſent Poſſeſſion and Fee to the 
Feoffee, and then the Fine 'operates upon the whole Eſtate ſo united in 
the Feoffee ; but here the Leaſe for Years was antecedent to the Eſtate 
of the Leſſor upon which the Fine operates, and was fabſiſting in another 
Perſon, viz. in the Leſſee, at the Time of the Fine levied ; and he cited 
the Dutcheſs of Richmond's Caſe in C B. which is ſaid to be the ſame in 
Terminis, and to be ſo adjudged, 1. Becauſe the Leſſor was only Tenant 
at Will, and there was a mutual Confidence between them: 2. By reaſon 
of the Privity that was between them: And he alſo cited one Ileal's Caſe, 
where A. conveyed Lands in Fee to B. with a Covenant to make further 
Aſſurance, then B. lets to A. for forty Years, and then, on Requeſt, A. 
makes further Aſſurance, the Leaſe is barred without precedent Agree- 
ment to the contrary, for that would have ſaved the Leaſe, and then the 
further Aſſurance would have been taken only to operate by way of 
Corroboration and further Confirmation of the Leaſe ; but the principal 
Caſe in Hard. ſeems to be very darkly put in the Book ; for it does not 
appear to whom the Fine was levied; and the Notion of the 'Term being 
antecedent to the Fine, and therefore not barred, for that Reaſon, ſeems 
ſtrange ; for if it were ſubſequent, it could not moſt certainly be touched 
by the Fine; and there in another Book this Caſe is cited as a Caſe in 1 Lee. 271, 
Point, that the Term was barred by the Fine; and this ſeems agreeable to 
© ſome of the following Reſolutions. 
It was held per Curiam, that a Fine levied in Purſuance of a Truſt can- 1 Keb 24-5. 
not deſtroy any Leaſe made by Ceſtui que Truſt ; but tho' a Fine levied 
by Ceſtui gue Truſt does not deſtroy or extinguiſh the Truſt, yet it is not 
ſafe to do it, for the Danger of not being able to prove an Agreement 
to the contrary. | 
A. ſeiſed in Fee makes a Leaſe to B. for an hundred Years, in Truſt 1 Vert 55,80. 
to attend the Inheritance, B. enters, then A. enters, and receives the 1 id: 349, 
Profits, and after makes a Leaſe for fifty-four Years, and covenants to 8 
levy a Fine ſur CGunzancè de Droit, to confirm that Leaſe, and a Fine is 2 X. w_ 
afterwards levied accordingly, and five Years paſſed without any Claim 597, 650. 
made by B. and it was adjudged in C. B. and affirmed afterwards' upon Freeman ver. 
Error in B.R. 1. That when A. entered upon B. he was but Tenant at * 5 
Will to him, to which Eſtate it is not always requiſite that there be the 8. C. TED 
expreſs Conſent of both Parties; but if there be any thing tantamount, 
it is {ufficient. as here the Truſt implies, that the Leſſor ſhall rake the 
Profits, being Ceſtui que Truſt, which includes ar leaſt an Eſtate at Will. 
2. That when A. made the Leaſe for fifty-four Years, tho? this would not 
dea Diſſeiſin, becauſe the Reverſion was in the Leſſor himſelf, who made 
bdhat Leaſe, yet by this the Leafe for an hundred Years was deveſted, 
diſplaced, and turned to a Right. And, 3. That being ſo deveſted, this 
vas barred by the Fine and Nonclaim; and it was held, that A. only 
mould have the Term of an hundred Years, deveſted or not, and 
not B. who was but his Truſtee; and in this Caſe A. hath made ſuch 
Election by levying the Fine to corroborate the Term of fifty-four Years, 
and there is no Reaſon that A. ſhould have the Land againſt his own 
Vol. III. 3 | Fine; 
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3 Med. 195. 
Smith verſus 


2 Vent. 329, 


Dighton ver, 


Pine; beſides, if the Term of an hundred Years ſhould not be barre 
by the Fine and Nonclaim, then B. muſt have it, which was never in. 
tended; and it is but reaſonable ſuch Term ſhould be ſubject to be barre 
or extinguiſhed by Ceſtui que Truft of that and the Inheritance; and: 
general Rule was taken in this Caſe, that when Leſſee at Will, or he 
who enjoys the Land by expreſs-or-implied Aſſent of his Grantee or 
Feoffee, makes a Leaſe for Years, or levies a Fine, that this ſhall be con. 
ſtrued an Ouſter, Diſſeiſin, or Bar, when ſuch Conſtruction tends to the 
Eſtabliſhing a lawful Eſtate, as in the principal Caſe ; but when ſuch Con. 
| ſtruction tends to the Deſtruction of an honeſt Eſtate or Intereſt, then 
ſuch Leaſe or Fine ſhall be no Ouſter, Diſſeiſin, or Bar; and therefore 
Keeling Chief Juſtice put theſe two Caſes : If one makes a Leaſe for 
Years, for Security of Money by way of Mortgage, and as the Courſe 
is, continues in Poſſeſſion, and takes the Profits, and then levies a Fine 
to J. S. and pays the Intereſt duly, and the five Years without Notice or 
Claim paſs, that this ſhall be no Bar to the Leaſe of the Mortgagee: 80 
if one purchaſe Lands, and for the better -Security had a long Leaſe 
aſſigned to J. S. in Truſt to attend the Inheritance, and then takes the 
Inheritance to himſelf by Fine, and five Yearg paſs, and there are Mort. 
gages made in Time after the firſt Leaſe made, and before the Pine 
levied, yet ſuch Fine does not deſtroy the firſt Leaſe to 7. S. but that 
the Purchaſor may uſe it to defend himſelf againſt the Incumbrances; 
and thought this Difference would reconcile all the Books. _ 

One by Will deviſed Lands to Truſtees for ninety-nine Years, in Truſt 
for the Payment of his Debts and Legacies, Remainder to A. his Bro- 
ther in Tail; but if A. gave Security to pay the ſaid Debts and Legacies, 
or ſhould pay the ſame within ſuch a Time, then the Truſtees ſhould 
aſſign the Term to him, Sc. A. enters after the Death of his Brother, 
with the Aſſent of the Truſtees, and received the Profits, and paid all the 
Legacies, and alſo all the Debrs but 18 J. and afterwards A. levies a Fine 
to the Uſe of himſelf for Life, Remainder to his Wife for Life, with 
divers Remainders over, and dies, leaving his Wife and one only Daugh- 
ter his Heirs at Law ; the Wife enters, and five Years were paſt without 
any Claim; and now the Daughter, in the Name of the 'Truſtees, brought 
an Ejectment ; and the Queſtions were, 1. Whether this Term for 
ninety-nine Years was bound by the Fine and Nonclaim. 2. Whether it 
were deveſted and turned to a Right at the Time of the Fine levied; for 
if it were not, then the Fine would not operate upon it: No Judgment 
appears to have been given in it; but upon the Difference taken in Fre- 
man and Barns's Caſe, it ſhould ſeem not to be barred ; for then it muſt 
turn to the Prejudice of honeſt Creditors, who were Strangers and third 
Perſons, and by his Entry on the Truſtees could be only Tenant at Will, 
becauſe his Entry was with their Conſent, and no manner of Intent ap- 
pears in him to deveſt their Eſtate or Intereſt, and then his Fine ſhall 
operate only on his own Eſtate-Tail, like a Fine levied by a Mortgagor, 
who is but Tenant at Will to the Mortgagee, and whoſe Acts my by 

Permiſſion of the Mortgagee, ſhall not turn to his Prejudice; tho ſome 
| ſaid, the five Years and Nonclaim paſſing in the Life-time of the Wiſe, 
who was the Survivor, made a great Difference in the Caſe ; # 
Jure. 
If one takes an Aſſignment of an Eſtate extended upon a Statute in 
the Name of F. S. in Truſt to attend the Inheritance which he hath in 
himſelf, and after he by Leaſe and Releaſe, and Fine levied in Purſuance 
thereof, conveys that Reverſion and Inheritance to another, and five Years 
paſs without any Claim made by F. S. the Truſtee, yet this will not ba! 
the Eſtate or Intereſt upon the Extent, if it appears that the Conuzee 0 
the Fine was a Purchaſor of the whole Eſtate, and ſo after his Purchaſe 
7. S. to be Truſtee for him of the Statute Intereſt ; but in ſuch Caſe the 
Fine ſhall operate only upon the Inheritance, and not to the barring the 
f 4 Statute 
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Statute Intereſt, which is to attend and go along with the Inheritance 
by way of Truſt for the Purchaſor; but it the Purchaſor had no Notice 
of ſuch Statute Intereſt ſtanding out, nor was by Agreement to have the 
Truſt thereof upon his Purchaſe, then, rather than he ſhould be cheated 
thereby, the Fine of Ceſtui que Truſt ſhould operate to the Barring his - 
own Truſtee. 8.007. , 
Upon Evidence to a Jury at the Bar, on Trial of an Iſſue out of Chan- 3 Rc. 564. 
cery, it was agreed, that if one makes a Leaſe for an hundred Years in 
Truſt for himſelf and his Wife, and afterwards they both join in levying 
2 Fine to a Purchaſor, for a valuable Conſideration, who hath no Notice 
of this Leaſe in Truſt, tho' the Fine does not convey the Term itſelf to 
the Conuzee, the Eſtate in Law being in the Truſtee, yet this deſtroys 
the Truſt, ſo that the Leaſe ſhall not hurt the Purchaſor. 
Theſe Reaſons and Reſolutions ſeem to make it manifeſt, that in the Hard. 400. 
Caſe of Focus and Salisbury if the Conuzee of the Fine were a Purchaſor 
for a valuable Conſideration without Notice of the Term, that then the 
Fine would ſo deſtroy the 'Fruſt of that Term, that it ſhould not hurt 
him; but if the Fine were only in Purſuance and Corroboration of the 
former Eſtates, then there would be no Reaſon in the World that it 
ſhould operate ſo as to deſtroy the Term. 


( Leaſes foz Years, when merged by Union 
with the Freehold oz Fee. 


F. ee Way, whereby a Term for Years may be defeated, is 

by way of Merger, when there is an Union of the Freehold or Fee 

and Term for Years in one Perſon at the ſame Time; in this Caſe the 

greater Eſtate merges and drowns the leſſer, becauſe they are inconſiſtent 

and incompatible; and yet there are ſeveral Exceptions out of this Rule, 

not only where ſuch Union is tranſitory, but even where it is permanent 

and continuing. | | 
Firſt then, if a Man makes a Leaſe for Years to A. and afterwards Co. Lit. 52. a. 

makes a Feoffment in Fee to B. with a Letter of Attorney to A. to make Moor 11,280, 

Livery, and he makes Livery accordingly, yet this ſhall nor drown or . . 

extinguiſh his Term, becauſe he did it only as Servant to the Leſſor, and , NA. 4, 

in his Stead and Right, and the Feoffee after Livery made is in by the 495 

Leſſor, and claims nothing from the Leſſee, neither ſhall his Term paſs 


Feoffee, becauſe he gave it only in Right of the Leſſor, and not in his 

own Right; tho”, perhaps, to ſecure his Term, and ſettle the Reverſion 

(which was all that was intended to paſs) in the Feoffe, it may be pro- 

per for him after ſuch Livery to make an Entry for his Term, becauſe 

the Livery gave the actual Poſſeſſion, tho' the Agreement and Intent of 

the Parties will direct it ſo as to transfer only the Reverſion expectant 

upon that Term after the Leſſee hath re-entered. : 

If the I effor infeoffs his Leſſee for Years to ſeveral Uſes, the Intereſt 7 Co. 48. 4. 

of the Leſſee is ſaved by 27 U. 8. of Uſes, which ſaves to all Perſons, 4% 4. 


| Ir 1 | 1 7 or, pl. 345. *1 
and the'r Hcirs, which be or ſhall be ſeiſed to any Uſe, all ſuch former L | 


Right, Title, Entry, Intereſt, Sc. as they might have had to their own Caſe. 1 
proper Uſe in or to any Manors, Lands, Cc. whereof they be or ſhall be 0 
teiſcd to any Uſe, as if that Act had not been made; and therefore in 1 

MN 


ſuch Caſe his Term being ſaved expreſly by this Act, he may enter and 
enjoy it, as it the Feoffment to Uſes had been to any Stranger. * 


A 
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Oro. Fac. 643: A, leaſes to B. for Years, and after the Leſſor by Indenture inrolled 
2 Rol. Rep. and Fine conveys thoſe very Lands to the Leſſee, and others, and their 


. ang Heirs, to the Uſe of them and their Heirs, to the Intent that a Common 
Curſon. Recovery ſhould be had and ſuffered againſt them, with Voucher of the 
2 Mod. 234 Leſſor, and that he ſhould vouch over the common Vourhee, to the Uſe 
cited, of D. and E. and their Heirs ; all which was done accordingly ; and the 


Queſtion was, if by all or any of theſe Acts the Term were extinct and 
gone ; for the Reverſioners, who were in under the Recovery, brought 
Debt againſt B. the Leſſee for Rent; and on Nibil del et pleaded, and all 
the ſaid ſpecial Matter found, it was adjudged,” that the Term ſtill had 
Continuance, and was not merged ; for altho' it was merged and extin& 
by the Union of Eſtates till the Recovery came, yet when that was ſuf. 
fered the Uſes thereof were guided by the Bargain and Sale inrolled, 
and then it is all one as if it had been no Conveyance or Aſſurance to 
ſuch Uſes ab Initio, and is within the Equity and Intent of the Saving of 
the.27 H. 8. and is like a Feoffment to Uſes, and then the Term and 
Rent are revived ; for the Intent of the Statute was not to hurt thoſe 
who had Eſtates, but to preſerve them; and it was agreed per totam Cur. 
that if a Fine or Feoffment had been made or levied to the Leſſee for 
Years, that the 'Term would not have been extinguiſhed, but ſhould be 
preſerved by 27 H. 8. The Objection againſt all this was, that the Bar. 
gain and Sale and Fine were to his own Uſe, otherwiſe he could not have 
been 'Tenant to the Præcipe for ſuffering of the Common Recovery, and 
therefore, being to his own Uſe, there was nothing to be ſaved within 
that Statute ; but it was anſwered and reſolved, for the former Reaſons, 
that his own Term was ſaved within the Equity and Intent of the Sta- 
tute. 
2 Med. 8, 9. One ſeiſed of Lands in Fee makes a Leaſe to B. for ninety-nine Years, 
Nurſe and to ſuch Uſes as he ſhould by his laſt Will direct, afterwards he makes 
Tearworth. his Will in Writing, (having then no Iſſue by his Wife privement enſeint,) 
and thereby deviſes theſe Lands to the Heirs of his Body on the Body 
of his Wife begotten, and for Want of ſuch Ifſue, to B. and his Heirs, 
and dies, and about a Month after a Son was born, who by Virtue of 


this Deviſe enjoys the Land, and after his full Age ſuffers a Common 
Recovery, and then deviſes the Lands to the Plaintiff, and dies; the 


Plaintiff brought this Bill againſt B. to have this Leaſe for ninety- nine 
Years aſſigned to him; and for the Defendant it was objected, 'That an 
Eſtate in Fee being by the Will limited to B. who was alſo Leſſee for 
ninety-nine Years, the Term was thereby drowned. 2. That this was 
in Nature of a Deviſe to an Infant in Ventre ſa Mere, which, as was ob- 
jected, is not good, if there be none born at the Time when the Deviſe 
ſhould take Place: But notwithſtanding it was decreed, that the Defen- 
dant ſhould aſſign the Term to the Plaintiff; for that ſuch Deviſe to an 
Infant in Ventre ſa Mere is good as an Executory Deviſe, and tho' the 
Lands deſcend to the Heir at Law in the mean Time, or go to the 
Deviſee in this Caſe, yet it is ſubject to be defeated by the coming in 
Eſſe of the Infint, and the Term for Years in the mean Time was only 
ſuſpended, and by Conſequence muſt revive in the Leſſee when the 
Acceſſion of the Inheritance, which occaſioned that Suſpenſion, is defeated, 
and the Term being created ſubject to the Uſes of the Will, muſt follow 
the Deviſe of the Inheritance, as a Truſt to be diſpoſed of as the Ceſtu 
q Trift ſhall direct. 
Dyer: 111. K f one make a Feoffment in Fee to the Uſe of himſelf for Years, with- 
in Margin, gut !imiting any other Eſtate, the Uſe ſhall not reſult to him in Fee; 
3 "aw becauſe that would merge the Term, againſt the expreſs Declaration and 
«nd 1derſone manifeſt Intent of the Parties; and therefore in ſuch Caſe the Reverſion 
in Fee muſt continue and ſettle in the Feoffee. 
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In Ejectment the Caſe was thus: Cook let to Fhnutain for ninety-nine 
Years, and two Years after by Leaſe and Releaſe Cook conveyed the 
Inheritance to Forutain and another, to the Uſe of Cook and the Heirs 
of his Body, with divers Remainders over; and. if by this Conveyance the 
Leaſe for ninety-nine Years was merged and deſtroyed in all, or in Part, 
was the Queſtion : Firſt, it was agreed, that if ſuch Conveyance to Uſes 
had been by Fine or Feoffment, it would not have been deſtroyed, but 
would have been preſerved by the Saving in 27 H. 8. fo likewite they 
agreed, that if there had been no Leaſe for a Year, but the Releaſe had 
been immediate to the Leaſe of ninety-nine Years to fuch Uſes, in this 
Caſe alſo the Leaſe for ninety-nine Years had been preſerved by Force of 
that Statute; but here being a Leaſe for a Year precedent, it was argued, 
that this was to the Uſe of the Leſſee, and then by Acceptance thereof 
he admitted the Leſſor's Power to make ſuch Leaſe, and by Conſequence 
this was a Surrender of the Leaſe for ninety-nine Years before the Re- 
leaſe to the other Uſes came to take Place, and then the Releaſe after 
cannot revive it; and it was ſaid, tho' this be all one Conveyance, yet it 


differs from a Feoffment; for it will nat purge a Diſſeiſin, nor make a 
Diſcontinuance; and if before the Releaſe the Leſſee grants a Rent- 


Charge, acknowledges a Statute, confeſſes a Judgment, or makes a Leaſe 
for Half a Year, and then a Releaſe is made to him and his Heirs to 
ſuch Uſes ; yet it was faid that he who hath the Inheritance would have 
no Remedy to avoid theſe Charges, but in Chancery. On the other Side 
it was argued, that this was no Merger of the ninety-nine Years Leaſe ; 
or if it were, yet for no more than a Mojety ; for the Reaſon of Merger 


2 Lev. 126. 
1 Mod. 107 
3 Keb. 28, 
99. 

1 Vent. 195, 

280. 

Cook verſus 

Fomntain. 


and Extinauiſhment is not, as hath been argued, the Party's Admittance 


of the Leſſor's Power to make a Leaſe, but becauſe of the Acceffion of 
the immediate Reverſion to the particular Eſtate a Merger is effected; 
and therefore a new Leaſe by the Leſſor to his Leſſee is not a Merger or 
Surrender of the firſt Term, if there be any interpoſing or intermediate 
Term; and yet in that Cafe the Leſſee admits the Leſſor's Power to 
make the Leafe preſently, as much as in the other; and then if the 
Union and Acceſſion of the two Eſtates be the Cauſe of the Merger, the 
Quantum of the Thing granted will be the Meaſure of that Merger, and 
by Conſequence the firſt Leaſe here ſhall be extinguiſhed but for a Moic- 
ty of the Lands. But, adh, it was argued, That it was not extinguiſhed 
for any Part; for his Term is ſaved within the Letter, or at leaft within 
the Equity of 27 H. 8. for the Intent of the Saving therein was to pre- 
ſerve the Balance between the Ceſtui que Uſe and his Feoffees, according 
to the Rule of Equity, by which they were governed before: Now ſup- 
poſe that Fountain had a Leaſe for ninety-nine Years before this Statute, 
and that Cao had defired him to aecept a Feoffment to his Uſe; without 
Doubt the Chancery would not have compelled him to aſſign till the 
ninety-nine Years expired; and the ſame Right ſeems naw to be pre- 
lerved by the Saving, and the Words are general, all that ſhal} be feiſed 


to any Uſe, not all that ſhall be ſeiſed by Feoſſment or Fine; ſo that the 


Seiſin to Ufe is the only Thing the Statute regarded, and not by what 
Sort of Conveyance, and Leaſe and Releaſe are now a common Con- 
veyance ; and the Leaſe being expreſly ſaid to be to enable him to accept 
4 Releaſe to other Uſes, ſhall not be conſtrued ta any other Intent, or to 
be to his own Uſe, otherwiſe than to enable him to accept ſuch Releaſe ; 
and then if it ſhould be admitted that the Leaſe for ninety-nine Years 
were extinguiſhed by the Leafe for a Year, yet by the Releaſe it is re- 
vived ; for being but one Conveyance, it is within the Equity of the Sta- 
tute; and Cro. Fac. 644. is a ſtronger Caſe, and yet refalved there, that 
tho the Bargain and Sale had deſtroyed the Term for a Time, yet by 
the Recovery it was revived, becauſe then but one Conveyance ab hnitio ; 


o here. To all this it was replied, That the very Reaſon of Merger was 


ine Admitrance of the Leſſor's Power to demiſe, and then the whole is 
Vol. III. 52 furren- 
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Chamberlain 


Surrender 52. 


Cro. Fac. 619. 
Salmon ver. 


ſurrendered, becauſe he admits the Leſſor to have Power to demiſe the 
Whole, tho' he had but a Moiety, to himſelf; and that where there j; 
an intermediate Eſtate, no Merger ſhall be, does not make againſt it 
for the intermediate Eſtate diſproves his Admittance, that the Leſſor 
hath ſuch Power; but here is no ſuch intermediate Eſtate or Impedi. 
ment, and being Joint-tenants per my & per tout, by the Leaſe, the 
Whole is Merged by Admittance of the Leflor's Power to demiſe the 
Whole, tho' they agreed that a Merger may be Part of an Eſtate or 
Term, and not for another's Part. Hale cited a Caſe, 6 Car. 1. Hele 
Sevam, where A. mortgaged Lands to B. for Years, B. re-demiſes to 4 
upon Condition, that if he does not pay ſuch a Sum, that he ſhall re» 
enter; and in the firſt Conveyance were Covenants for farther Aſſurance 
by A. then B. deſires him to levy a Fine, which A. does accordingly . 
and there it was agreed, that the Term re-demiſed was extinguiſhed ; but 
if it had been expreſſed to what Intent the Fine was, it was agreed there 
would have been no Extinguiſhment of the Term; and in this Caſe the 
Leaſe is found to be ea imtentione to enable him to take a Releaſe, but 
no Judgment appears to be given; but it ſeems reaſonable that the 
Leaſe for Ninety-nine Years, in this Caſe, ſhould not be merged, or at 
| leaſt but for a Moiety, and even in that Caſe Equity would fer up the 
| Moiety or the whole Term again. 

If Tenant pur auter vie makes a Leaſe for Years, and dies, living 
Ceſtui que vie, by this the Leſſee for Years is become Occupant, and then 
this Acceſſion of the Freehold merges his Eſtate for Years, becauſe they 
cannot conſiſt together in one Perſon; but if in that Caſe the Leſſee for 
Years had made a Leaſe at Will, and then the Ceſtui que vie had died, 
(which was the principal Caſe) it was adjudged that the Tenant at Will 
was the Occupant, and by Conſequence the Leaſe for Years, which was 
in another Perſon, not drowned or merged, there being no Union of 
the Term for Years, and the Freehold in one Perſon; and then the 
Leſſee for Years may, by Determination of his Will, enter and enjoy 
his Term, and the Occupant cannot prevent or hinder him, becauſe he 
Claims in quaſi by the firſt Leſſor who had made ſuch Leaſe for Years, 
and to which the Eſtate for Life, during the Life of the Ceſtui que vie, 
was ſubject and liable. 

If Tenant pry auter vie makes a Leaſe for Years to A. Remainder to 
B. for Years, and A. enters, and then the Tenant pur auter vie dies, 
here A. the Tenant for Years, ſhall be Occupant, by reaſon of the Poſ- 
ſeſſion he had in him when the Life fell; and yet his Term for Years is 
not drowned, by reaſon of the intermediate Remainder to B. for Years; 
for this Eſtate by Occupancy is in the Nature of a Reverſion expectant 
upon both the Terms for Years, as it was in the Tenant pur auter vie 
himſelf after theſe Leaſes made; and in ſome Caſes a Term for Years, 
and a Freehold, may conſiſt together in one Perſon; as if Leſſee for 
twenty Years makes a Leaſe to his Leſſor for five Years, this Term for 
five Years is not drowned in the Freehold or Fee of the Leſſor, by reaſon 
of the intermediate Reverſion for fifteen Years in the firſt Leſſee. 

The Caſe in Effect was this; A. ſeiſed in Fee grants an Intereſſe Ter- 
mini to B. for one Hundred Years, to begin at ſuch a Time, and before 
that Time makes a Leaſe for Twenty-one Years to C. to begin in Pol- 
ſeſſion preſently ; then B. before the Commencement of his Term, grants 
it to A. who after grants a Rent-Charge, and the Grantee of the Rent- 
Charge diſtrains C. for it; and the only Queſtion was, whether the Ju- 
tereſſe Termini were drowned in the Inheritance, or if it had any Ex- 
ſtence in A. fo that he might thereout grant the Rent, for then it would 
avoid ' the fecond Leaſe for Years, being before it, and by Conſequence 
be liable to the Payment of the Rent; and it was reſolved that it w# 
drowned in the Inheritance, for notwithſtanding the ſecond Leaſe for 
Years, the Interefſe Termini is not ſo ſevered from the Reverſion, kut 
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that by Grant thereof to him who hath the Inheritance ſuch future Term 
or Intereſt is drowned, and ſhall never riſe again; and by Conſequence 
this Rent ſhall not Charge the Poſſeſſion of the Termor who had the 
Eſtate before the Rent granted, and comes Paramount it; for tho' there 
was a Severance of Poſſeſſion by the ſecond Leaſe, yet the Intereſſe 
Termini being granted before that Leaſe, and to continue for a Jonger 
Time, that ſecond Leaſe was ſubject to be defeated by the Jutereſſe 
Termini when it took Effect; and therefore the Jutereſſe Termini was 
quaſi immediate to the Freehold and Inheritance, and therefore might 
drown in it. 


My Lord Coke lays it down for a general Rule, that one cannot have co. Lu 335. 
a Term for Years in his own Right, and a Freehold 1 Anter droit, but Plow. 415. 
that his own Term ſhall drown in the Freehold ; and puts theſe Caſes: If Bracebridge 


a Man, Leſſee for Years, intermarries with the Feme Leſſor, this ſhall 
merge and drown his own Term for Years; but if a Feme Leſſee for 
Years intermarries with the Leſſor, her Term is not thereby drowned, 
becauſe, ſays he, one may have a Term for Years in Auter droit, and a 
Freehold in his own Right, as the Husband in this Caſe ſhall have; ſo if 
Leſſee for Years make the Leſſor his Executor, the Term is not thereby 
drowned, becauſe the Leſſor hath the Term in Auter droit. So alſo if a 
Maſter of an Hoſpital, being a ſole Corporation, by the Conſent of his 
Brethren, makes a Leaſe for Years of the Poſſeſſion of the Hoſpital, and 


afterwards the Leſſee for Years is made Maſter, the Term is drowned 


Cauſa qua ſupra ; but if it had been a Corporation Aggregate, the 2 
the Leſſee Maſter had not extinguiſhed the Term, no more than i 


ver. Cook. 


the Leſſee had been made one of the Brethren ; but if Leſſee for Years Plow. 419, 


of the Glebe be made Parſon, the Term is merged, by reaſon of the 422 
Union of the Term and Freehold in him to his own Right and Uſe, tho? 3 


he has them in ſeveral Capacities. 


Leon. 111. 


But this Rule ſeems to admit of divers Exceptions; for where the Huſ- Co. Fac. 273. 
band, poſſeſſed of a Term for Years, took Wife, and after the Inheritance 1 BL 118. 


deſcends or comes to the Wife, the Term for Years of the Husband is not 
thereby drowned or merged, becauſe the Deſcent was an Act of Law, 
which the Husband could not prevent, and therefore ſhall nor turn to his 
Prejudice; but he ſhall have the Inheritance in Right of his Wife, and 
the Term for Years in his own Right, as he had before, and therefore 


may give away or diſpoſe of the Term as he thinks fit, notwithſtanding 


ſuch Deſcent of the Inheritance to his Wife; and this was the Opinion 


of Fenner, Croke and Fleming, Chief Juſt. and ſo given in Direction 


to a Jury in a Trial at Bar; and upon a general Verdict to that Pur- 
pole they gave Judgment accordingly ; . and Croke ſeemed to make a 
Queſtion, if the Husband, in this Caſe, had Iſſue by his Wife after the 
Inheritance deſcended to her, ſo as thereby he was intitled to be Tenant 
by the Curteſy, and to have a Freehold in his own Right, if this ſhould 
Merge the Term till the Wife's Death ; and yet he ſaid this was a much 
ſtronger Caſe ; but Maliams totis viribus againſt the Judgment, and held 
the Term clearly extinct; but notwithſtanding Judgment was given ut 
ſupra; and in this Caſe all the Court agreed, that if the Leaſe had been 
made upon Truſt for the Advancement of ſuch a Woman, and the 
Leſſee had after intermarried with that Woman, and then the Inheri- 
tance had deſcended to her, that this would not merge the Term, but 
that he might clearly diſpoſe thereof to the Purpoſe intended, becauſe 


Plots ver. 


hie had it 2% Auter droit, and to another Uſe; ſo in another Book it ſeems Godb. 2. 


to be agreed, that if a Man, being poſſeſſed of a Term for Years in Right 
of his Wife, purchaſes the Inheritance, that by this the Term for Years, 


| is merged and extinct, becauſe the Purchaſe 
was the expreſs Act of the Husband, and therefore amounts in Law to 


« Diſpoſition of the Term, by reaſon of the Merger conſequent there- 
upon; but a bare Intermarriage of the Feme Termor with the Rever- 


 Foner 
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ſioner will not work a Merger of the Term, becauſe by the Inter mar. 
riage the Term is caſt upon the Husband by Act of Law, without any 
Concurrence or immediate Act done by him to obtain the ſame ; ang 
therefore in ſuch Caſe the Law will preſerve the Term in the ſame 
Plight as it gave it to the Husband, till he by ſome expreſs Act deſtroy, 
or gives it away. ' 

Bur where the Husband himſelf is Leſſee for Years, and intermarrie 
with the Leſſor, this merges his own Term, becauſe he thereby draws to 
himſelf the immediate Reverſion, in Nature of a Purchaſe by his own 
voluntary Act, and ſo undermines his own Term ; whereas in the other 
Caſe, the Term being exiſting in the Feme till the Intermarriage, is not 
thereby ſo drawn out of her, or annexed to the Freehold, as to merge 
therein; becauſe that Attraction, which is only by Act of Law confe. 
quent upon the Marriage, would, by merging the Term, do wrong to 
a Feme Covert, and ſo take the Term out of her, tho' the Husband 
did no expreſs Act to that Purpoſe, which the Law will not allow; but 
in ſuch Caſe, if the Feme ſhould ſurvive, and have Dower of thoſe 
Lands, this ſeems a Merger of her Term for a third Part, at leaſt, be. 
cauſe now ſhe hath the 'Term and Freehold both in her own Right, and 
5 the Acceſſion of the Freehold muſt pro tanto merge and drown the 

erm. 

So alſo in Caſe where the Leſſee for Years makes the Leſſor Execu- 
tor, the Term is not merged, becauſe caſt upon him without any AR or 
Concurrence of his, as a Conſequence of his being made Executor ; and 


therefore the Act of Law, which caſt it upon him, ſhall preſerve it in 


Moor, pl. 157. 


the ſame Manner as if he had been a Stranger, without, any Regard to 
the immediate Freehold he had in his own Right, which was only ac- 
cidental. 

But if a Feme Executrix takes Husband, and the Husband after pur- 


| chaſes the Reverſion, and dies, yet the Feme ſurviving ſhall not have the 


Term to any other Purpoſe but as Aſſets to pay Debts; for as to any 
Right of her own therein, the Term is extinct by ſuch Purchaſe of the 


Husband, becauſe that was his own expreſs voluntary Act, and there- 


Bro. Tit, 
Leaſes 63. 
Lit. Surrender 
42. 

3 Leon. 111, 
112. 

Plow. 419. b. 
420. 4. 


3 Teon. 157, 
58. 

Bro. TW: 
Leaſes 58. 


fore amounts to a Diſpoſitian of the Term by the Merger wrought there- 
upon; and ſo it was held by all the Juſtices. 

So if one who hath a Leaſe for Years as Executor purchaſe the In- 
heritance, this merges the Term, hecauſe the Purchaſe was his own ex- 
preſs Act; nay, Baron Clerk held, that tho? the Inheritance in ſuch Caſe 
had deſcended on the Executor, that this likewiſe would merge the 
Term, which, how far it is Law, may be a Queſtion; but as well in the 
Caſe of the Purchaſe as of the Deſcent, all agree that the Term would 
not be extinct as to Creditors, much leſs in Caſe where the Leſſor is 
only made Executor of the Leſſee for Years ; tho? Plow. ſeems to inſi- 


nuate, that even in that Caſe the Term is ſuſpended during the Life of 7 


the Leſſor; for he ſays, that after his Death the Term ſhall be revived. 


Land was given to the Husband and Wife, and to the Heirs of the 
Husband; the Husband makes a Leaſe for Years, and dies, the Wife 
enters and intermarries with the Leſſee; and it was holden that his 


Term was not extinct, becauſe the Entry of the Wife put a total In- 


terruption to the Intereſt of the Leſſee, and avoided the Term intirely * 
to herſelf, becauſe ſhe was in of the Freehold by Survivorſhip Para» 
mount the Leaſe; and then the Leaſe cannot take Place again till after 
her Death againſt the Heirs of the Husband, and whether ſhe will outlive XR 
the Term or not is uncertain; ſo that during her Life, the Leſſee bal MR 
no Intereſt, but only a bare Poſſibility, which cannot be touched 0! RR 


hurt by the Intermarriage, but continues juſt as it was before. 
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F without Notice or expreſs Agreement of the Surrendree, would be good ver. Leach 


9 „ > . El. 
vo Lealcs, Eſtates or Intereſts, either of Freehold or Terms for Years, ji 
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() Of Surrenders of Leaſes foz Dears : And 


herein, 
1, Of Surrenders in Fact o: Erpzeſs: And herein again, 
1. By what Wozds ſuch Surrender map be made, 


j 
T will not be here neceſſary to enter into a particular Inquiry con- Co. Lit.337 | | || 
. 7 , 2 Vent. 206. 1 
I cerning the Nature of a Surrender, or of the ſeveral Words whereby: Med. 198 
ſuch Surrender may be made, it being ſufficient to ſay in general, that pz. Fed. 
a Surrender is a Yielding up of an Eſtate for Life, or Years, to him who 584. 
hath the immediate Eſtate in Reverſion or Remainder, wherein the 
Eſtare for Life, or Years, may drown by mutual Agreement. | 1 
So that any Form of Words, whereby ſuch an Intent and Agreement Perk. Seck. 4 
of the Parties may appear, will be ſufficient to work a Surrender; and 2 4 
the Law will direct the Operation and Conſtruction of the Words ac- 156, 488. 1 
cordingly, without the preciſe or formal Mention of the Word Surrender 1 Leon. 179, 
in the Conveyance ; but then the Party, who would have the Benefit of 250- 
ſuch Conveyance to work as a Surrender, muſt plead it by the very 22 50. 
a * Kg ol. Abr. 
Words Sun reddidit, becauſe. that only can properly deſcrive the ,,.. 
Opcration of the Conveyance as a Surrender; and whoever would take 2 Vert. 206. 
Advantage of a Thing in Pleading, muſt determine it to that particular 3 Med. 322. 
Species of Operation whereof he would ſo have the Advantage ; there- 
fore it Leſſee for Life, or Years, ſay to the Leſſor that his Will is, that 
the Leſſor ſhall enter into his Lands, and ſhall have the ſame, or is con- 
tent that the Leſſor ſhall have again the Land, and by Virtue thereof 
the Leſſor enters into the Land, this is a ſufficient Surrender; ſo if the 
Leſſce ſay to him in the Reverſion or Remainder, that he will occupy the 
Lands no longer, or that I ſurrender to you ſuch Lands, Ec. and he in 
the Reverſion or Remainder thereupon enters into the Land, theſe were 
ſufficient and effectual Surrenders at the Common Law; but if {ſuch 
Words had been ſpoken privately by the Leſſee, or by a Stranger, and 
not by way of Addreſs to him in Reverſion or Remainder, this could 
not amount to a Surrender, becauſe there could appear no mutual 
Agreement of the Parties for that Purpoſe. | | 
So if Leſſee for Years Remiſe, Releaſe, Diſcharge, and for ever Dyer 251. 7% 
Quit-claim to his Leſſor all his Right, Title and Eſtate in or to ſuch 9 93: 
Lands; this has been held to amount to a Surrender, becauſe a Leaſe om * 
for Vears conſiſting only in Contract, theſe Words are ſufficient to diſ- 1 Lev. 144. 
ſolve that Contract, and let in the Reverſioner; but ſuch Words, in 1 Keb. 87. 
Caſe of a Leaſe for Life, would not amount to a Surrender, becauſe that 
being an Eſtate created by Livery, muſt be defeated by Act of equal 
Notoriety, or expreſs Words of Conveyance of the Frechold, which the 
before-mentioned Words are not, but rather applicable to a Thing which | 
lies only in Grant; but of that Quere; for it hath been adjudged, that 3 Med 301. 
if Tenant for Life Grant, Surrender and Releaſe to him in the Reverſion, ent. 206. 
that this was ſufficient, and ſo would have been tho' there had not been S Far Ca. 
the Word Surrender, becauſe the Word Grant would operate as a Sur- 7 284. 
render after the Conveyance executed; and that ſuch Surrender, tho? Thompſon 
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till actual Diſageeement thereto. 
But now by the Statute of Frauds and Perjuries it is provided, That 


W ſhall be ſurrendered, unleſs it be by Deed, or Note in Writing, ſigned | 
dy the Party who makes ſuch Surrender, or ſome other lawfully au- | 
Vol. III. 6 A thorized 


458 


Leaſes and Terms fo2 Years. 


— 


Cro. Fliz. 1 73. 
1 Leon. 303. 
Owen 97. 
Perry ver. 
Allen. 

1 Leon. 323. 


Poph. 30. 

Co. Lit. 2 18. h. 
Cro. Elix. 302. 
2 Vert. 326. 


— 


thorized thereunto, or by Act and Operation of Law; ſo as Surrenders 
in Law, or implied Surrenders, remain as they did at Common Lay, 
if the Leaſe, which is to draw on ſuch Surrender, be in Writing pur. 
Tuant to that Statute. | | | | 


2. Upon what Eſtete ſuch Surrender may operate, 


It appears by the Definition before given of a Surrender, that the 
ſame is a Yielding up of an Eſtate for Life, or Years, to him in the im. 
mediate Reverſion or Remainder ; but here a Queſtion may ariſe, what 
Eftate in the Reverſion or Remainder will be ſuſceptible of ſuch Sur. 
render; for if the Eſtate in Reverſion or Remainder be but for Years, 
it ſeems a great Doubt in the Books, whether a Leaſe for Years in Poſ- 
ſeſſion may be ſurrendered, ſo as to merge and drown therein; and it is 
commonly ſaid, that Years cannot drown in Years; therefore where 
Leſſee for twenty Years made a Leaſe for ten Years, and the Leſſee for 
ten Years ſurrendered to his Leſſor, this has been held to be no Sur- 
render, ſo as to merge the ten Years in Poſſeſſion, but only to transfer 
them by way of Aſſignment or Acceſſion to the Number of Years then 
left in the Leſſor; becauſe they held, that Years could not drown in 


Years; but the contrary to this has been held with ſome Clearneſs, and 


ſeems to be now ſettled, that ſuch Surrender is good, and ſhall merge 
the firſt Term ; wherein they agreed, 1. That if the Term in Reverſion 
were greater than the Term in Poſſeſſion, that the greater would merge 
the Leſſor, as ten Years may be ſurrendered and merge in twelve or 


fourteen Years. 2. It was held by Gawdy, Fenner and Popham, that tho“ 
the Reverſion were for a leſs Number of Years, yet the Surrender would - 


be good, and the firſt Term drowned ; as if one were Leſſee for twenty 
Years, and the Reverſion expectant thereupon were granted to one for 


a Year, who granted it over to the Leſſee for twenty Years, that this 
would work a Surrender of the twenty Years Term, as if he had taken | 


a new Leaſe for a Year of his Leſſor; for the Reverſionary Intereſt, 


coming to the Poſſeſſion, drowns it, and the Number of Years is not 


material; for as he may ſurrender who hath the Reverſion in Pee, ſo 
he may to him who hath the Reverſion for any leſſer Term; and there- 
fore Popham held, that where Leſſee for twenty Years makes a Leaſe for- | 


ten Years, and the Leſſee for ten Years ſurrenders to his Leſſor, viz. 


the Leſſee for twenty Years, that this is good, and the Leſſor ſhall have | 
ſo many of the Years as were then to come of his former Term of | 


twenty Years, that is, as it ſeems, ſo many Years as were to come of 


his Reverſion ſhall now be changed into Poſſeſſion ; and he held further, | 
that if ſuch Leſſee for twenty Years had made ſuch Leaſe for ten Years, | 
and then granted over the Reverſion for ten Years only, viz. no longet 


than the Leaſe for ten Years was to continue, and ſuch Leſſee for ten 
Years had attorned, then the Grantee of the Reverſion ſhould have the 

Rent and Services, and the Grantor the Reſidue of the twenty Yeats, 
and that the Leſſee for ten Years might ſurrender to the Grantee of the 
Reverſion for ten Years, and he thereby would have in Poſſeſſion {o 
many Years as were then to come of his Reverſion; and if he had a 
leſſer Term in the Reverſion than the Leſſee himſelf had in the Pol 
ſeſſion, it ſhould go to the Benefit of the firſt Termor for twenty Yeats, 
who was his Grantor ; for the Term in Poſſeſſion is quite gone and 
drowned in the Reverſion, to the Benefit of thoſe who have the Reset 
ſion thereupon, having Regard to their Eſtate in the Reverſion, and n0 
otherwiſe; to all which Fenner agreed; and it appears by the Caſe © 
Cook and Fountain ſipra, to be taken for clear Law, that a Leaſe 9% 
Ninety-nine Years might be drowned by his Acceptance of a Leaſe fron 
the Reverſioner even for one Year. 


4 | But t | 
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y any expreſs Surrender, be curtailed and divided; 


= but vet having the Reverſion expect 
bat tor any leſſer Time, 
en it the ſecond Leaſe 
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But now, whether a Leaſe for Years in Pofſeſſion may be ſurrendered, 


to be merged in a Leaſe in Remainder, be the Term in R.emainder, 
greater or leſſer than the Term in Poſſeſſion, ſeems to be no where 


ettled; indeed my Lord Coke ſays, that if there be A. Leſſee for twenty 
Years, Remainder to B. for ten Years, and B. releaſe all his Right to 
A. that here A. hath an Eſtate for thirty Years, for one Chattel cannot 
drown in another, and Years cannot be conſumed in Years ; but whe- 
ther if 4. had granted and ſurrendered his Eſtate and Term to B. it 
would have been merged, does not appear; and Perkins holds, that if a 
Leaſe for Life be of Lands, the Remainder to a Stranger for Years, and 
the Leſſee for Life ſurrenders his Eſtate to him in the Remainder for 
Years, it cannot take Effect as a Surrender, becauſe an Eſtate for Life 
cannot drown in an Eſtate for Years; which Reaſon ſeems to prove, that 


an Eſtate for Life cannot be ſurrendered to or merge in a Reverſion, if 
it be only for Years ; ideo Quere. 


3, Of Surrenders in Law, oz implied Surrenders : 


And herein, 


1. (With Regard to Leaſes in Poſſeſſion. 
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Co. Lit. 173. 6. 


Per 


E. ect. 


589. 


Az to the Surrender in Law of Leaſes in Poſſeſſion, this is wrought Bre. Tit. 
by Acceptance of a new Leaſe from the Reverſioner, either to begin Le 14- 


preſently, or at any Diſtance of Time, during the Continuance of the 


Dye 
8 


A 


93. pl. 


firſt Leaſe; and the Reaſon ſuch Acceptance of a new Leaſe amounts Per. Sed. 
to a Determination and Surrender of the firſt is, becauſe otherwiſe the 617. 
Leſſee would not have the full Advantage he hath contracted for by 3 Leon. 244. 


Acceptance of the ſecond Leaſe, if the firſt ſhould ſtand in the way, and 
conſume any of theſe Years comprized in the ſecond Leaſe ; for which 


5 
Cro. 
60 


0. 11 
Eliz.521, 


Reaſon, and to enable the Leſſor to perfect and make good his ſecond 2 Rol. Abr. 
Contract, the Leſſee muſt be ſuppoſed to wave and relinquiſh all Benefit 493. 


of the firſt ; therefore if Leſſee for thirty Years takes a new Leaſe, tho? 
but for three Years, and to begin ten Years hence, yet this is preſently 
a Surrender and a Determination of the whole firſt Term of thirty Years, 
becauſe thereby he admits the Leſſor's Power to make ſuch Leaſe, which, 
if the firſt ſhould ſtand in the Way, would be void, becauſe the Leſſee 
had the Lands already for a Term of a much larger Duration ; and tho? 
ſuch ſecond Leaſe be made to him in futuro; and at Common Law, tho? 
it were even by Parol, yet it would be a preſent Surrender of the firſt 
Leaſe, becauſe the Admittance of the Leſſor's Power to make ſuch a 
Leaſe, which is the Cauſe of the Surrender, is then at the Time of the 
Contract made for ſuch ſecond Leaſe, and therefore the Operation of 
it, to caute a Surrender of the firſt, muſt be then preſently too, or not 
ar all; and it cannot be a Surrender of the laſt twenty Years, and re- 
main good for the firſt ten Years, becauſe that would make a Fraction and 
Severance of the Leaſe, which art firſt was entire, and paſſed by one intire 
Contract, and thcrefore cannor either by any Surrender in Law, or even 

the Conſequence of 
which is, that ſuch Acceptance of a new Leaſe being a preſent Surrender 
ot the firſt, the Leſſor may enter and take the Profits for the whole 
rtv Years, ſaving only the three Years comprized in the ſecond Leaſe, 
Anorner Reaſon perhaps of ſuch Surrender may be, becauſe the Leſſor, 
2aving already made a Leaſe for thirty Years, cannot, during the Con- 
t:nuance of that Term, make any other Leaſe to transfer the Poſſeſſion j 


tant upon that Term, he may transfer 
or to begin at any Diſtance he thinks fit; and 
be by Deed, it may ae well be ſuppoſed to 


carry 
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4 Leon. zo. 
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Lord Trea- 
ſurer and 
Barton. 


Pl. 107. 


Co Lit. 218. k. 


carry the Reverſion, the Union whereof with the Poſſeſſion, tho' for 
never ſo ſhort a Time, will, as has already appeared, merge the Pof. 
ſeſſion ; and tho? the ſecond Leaſe, which may be ſuppoſed to carry the 
Reverſionary Intereſt, is not to commence till ten Years hence, yet the 
firſt Leſſee has the Intereſt and Right thereof in him immediately, and 
then Poſſeſſion and Reverſion being inconſiſtent in one Perſon at one and 
the ſame Time, the one muſt merge and drown the other. 

A Husband, ſeiſed of Lands, made a Leaſe for ninety Years by In. 
denture, and after enfeoffed certain Perſons, and took an Eſtate to him 
and his Wife in Tail, and after the 'Termor took a new Leaſe by Parol 
of the Husband for eighteen Years only, to begin preſently ; then the 
Husband died, and his Wife evicted the Termor; and it was held ſhe 
lawfully might, for the firſt Leaſe was ſurrendered and drowned in Law 
by the Acceptance of the ſecond, and then the Wife's Eſtate, by Survi. 
vorſhip, came in Paramount the ſecond Leaſe; and tho' the ſecond 
Leaſe, which was the Cauſe of the Surrender of the firſt, was voidable 
by the Wife after her Husband's Death, yet the Surrender of the firſt, 
wrought by the Acceptance thereof, was abſolute and preſent. 

One let Lands to A. for Life and twenty Years over, and after let 
the ſame Lands to B. for forty Years, to commence after the Death of 


A. and the End of the ſaid twenty Years; then B. intermarries with A 


and A. dies, and B. the Husband, hath the Term for twenty Years, 
yet his Jerm of forty Years is not ſurrendered by it, becauſe that was 


not begun, but was a future Intereſſe Termini, to begin wholly after the 


firſt Leaſe ended, ſo there was no Union at all of the Terms. 

If Lefſee for Years makes a Leaſe to his Leſſor for all but a Day, this 
is clearly no Surrender of his Leaſe, becauſe the Day disjoins the Union 
and prevents the Merger, which would have followed it the Leaſe had 
been for the whole Term; for then the Leſſor would have had the 
whole Eſtate entire in him, as he had before he made the Leaſe, and 
conſequently the Leaſe would be merged and drown in the Reverſion. 

Leſſee for Twenty-one Years took a Leaſe of the ſame Lands for 
forty Years, to begin immediately after the Death of J. S. it was held 
in this Caſe, that this was not any preſent Surrender of the firſt Term, 
becauſe J. S. might wholly outlive that Term, and then there would be 
no Union to work a Surrender; and it being iz Aquilibrio in the mean 
Time, whether he will ſurvive it or not, the firſt Term ſhall not be hurt 
till that Contingency happens, for if J. S. die within the firſt Term, then 
what remains of it is ſurrendered and gone by the taking Place of the 
ſecond. | | 

A Man makes a Leaſe for one Hundred Years, the Leſſee makes a 
Leaſe for twenty Years, rendering Rent, with Clauſe of Re-entry, and 
after grants his Reverſion to the firſt Leſſor, he ſhall neither have the 
Rent nor Re-entry, becauſe the Reverſion, to which it was annexed, i 
extin& and gone by way of Surrender; otherwiſe it would be, if one 
make a Leaſe for Years, rendering Rent, and after grants the Reverſion 
for Life, or Years, to which an Attornment is had, and after ſuch 
Grantee ſurrenders; yet the Grantor ſhall have again the Rent, becauſe 
it was once a Rent incident to the Reverſion, which by the Surrender 15 
reſtored whole again as it was before. 

If one makes a Leaſe for forty Years, and the Lefſce takes a ne“ 
Leaſe for twenty Years, upon Condition, that if he does not do ſuch 
an Act, that the Leaſe ſhall be void; and after he breaks the Condition: 
whereby the ſecond Leaſe is avoided, yet the Surrender of the firſt 
continues, for that was abſolute by Acceptance of the ſecond, and the 
Condition was only annexed to the ſecond Leaſe; ſo if the Lefſor 
had granted the Reverſion to the Leſſee upon Condition, and after the 
Condition wee broken, yet the Surrender of the Term would continue, 


tecauſe the Condition was annexed only to the Grant of the mor 
2 | jon 


e 
— 
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ſion, and moved from the Leſſor as his T erms of the Lefſee's Enjoyment 
of ſuch Grant; but the Surrender, which is wrought by Acceptance of 
| ſuch Grant, and moves from the Leſſee himſelf, was abſolute; and the 
Diverſity is, when the Leſſor grants the Reverſion to the I eſſee upon 
Condition, and when the Leſſee grants or ſurrenders his Eſtate to the 
Leſſor upon Condition; for a Condition annexed to a Surrender may 
reveſt the particular Eſtate, becauſe the Surrender itſelf is conditional. 

$ if ſuch ſecond Leaſe were by Baron ſeiſed in Right of his Wife, 
and after the Baron died, and the Feme avoided the ſecond Leaſe, yet 
the Surrender of the firſt, by Acceptance thereof, is abſolute, 


Leſſee for Life made a Leaſe for Years, rendering Rent, and after ſur- c. E 264: 
renders to the Leſſor upon Condition, then the Leſſee for Years takes Bretter and 


a new Leaſe for Years of the Leſſor, and after the Leſſee for Life per- 
forms the Condition, and evicts the Leſſee for Years, who re-enters, and 
the Leſſee for Life brings Debt for the firſt Rent reſerved; and it was 
ruled, that it was not maintainable ; for the Leaſe out of which it was 
reſerved is determined and gone; for tho' the Surrender of the Tenant 
for Life, which made the Leſſee for Years immediate to the firſt Leſſor, 
and ſo enabled him to make ſuch Surrender, was conditional, yet the 
defeating of the Eſtate for Life, by Performance of the Condition, cannot 
defeat the Eſtate of the Leſſee for Years, which was abſolute, and well 
made, and then the Rent reſerved thereon is gone likewiſe. 


If one be Leſſee for Life or Years, and take a new Leaſe of the fame ce Fl. $55. 


Dyer 140. 
pl. 43. 

2 Rol. Abr. 
495 


Sir Thom at 
Parrot. 


Lands, tho' ſuch ſecond Leaſe be void for any Defect in the making Meer 636. 


or Execution of it, as if it were for Life, to begin at a future, Cc. yet 
it is a Surrender of the firſt Leaſe ; for the Acceptance of the Indenture 
in the Contracting and Agreement to have a new Leaſe, makes a Sur- 
render of the firſt Leaſe before the Livery is made; and therefore tho? 
that be void, yet it cannot ſet up the firſt Leaſe again, which was be- 
fore ſurrendered ; and ſuch Contract for a new Leaſe is a good Evidence 
to a Jury of a Surrender. 

But if ſuch ſecond Leaſe were void for Want of Power in the Leſſor 
to make it, then notwithſtanding ſuch Admittance of the Leſſee the firſt 
Leaſe would not be ſurrendered ; therefore where one made a Leaſe for 
forty-one Years by Indenture 14 Nov. 1616. to A. to commence from 
the Annunciation which ſhould be Anno 1619. and after, the ſame Year, 
by another Indenture bearing Date 3 Dec. made a Leaſe to B. for ninety- 
nine Years, to commence from the Annncation then laſt paſt, by Virtue 
whereof B. entered and was poſſeſſed, and then the Leſſor by another 
Indenture 16 Nov. 1617. made another Leaſe of the ſame Lands to A. 
to commence from 17 Nov. 1619. for forty-one Years, who accepted 
thereof, and after the Commencement of his Term A. entered and was 
poſſeſſed, and made his Will, and his Executors let to the Plaintiff, Oc. 
and the only Queſtion was, if the Acceptance of the ſecond Leaſe by A 
had determined, diſcharged, or extinguiſhed the firſt Leaſe, ſo as to let 
in the intermediate Leaſe to B. and it was adjudged, that it had not; 
becauſe by the Leaſe to B. for ninety-nine Years, and his Entry, the 
Leſſor had but a Reverſion, and could not by his Contract after with . 
give any Intereſt to A. and the firſt Leaſe to A. was good as a future 
Intereſſe Termini, to take Effect in Poſſeſſion when the Time came, and 
thereby pro tanto to defeat the Leaſe for ninety-nine Years to B. and if 
it had not been for the Leaſe to B. there had been no Queſtion but that 
the firſt Leaſe to A. had been by ſuch Acceptance of 1 ſecond Leaſe 


1 Keb. 285. 


Hutton 104. 
Watt and 
Maidwell. 


ſurrendered and gone; but that intermediate Leaſe, being for ſo great a 


Number of Years, diſables him, during that Time, to contract for an 


leſſer Number of Years, as the Leaſe for forty-one Years was. F 


If A. lets to B. for ten Years, who lets to C. for five Years, C. cannot Pert. Scg. on 


2 To A. by reaſon of the intermediate Intereſt of B. but in ſuch 
ol. III. 
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Co. Lit. 338. 
5 Co. 11. 

10 Co. 53. 
Cr. Elix. 522, 
695. 

Poph. 9. 

2 Rol. Abr. 
496. 


2 Rol. Abr. 
494, 495+ 


Cro. Eliz. 873. 
Hioor 636. 
Cro. Fac. $4, 
177. 

2 Mol. Abr. 
496. 


Hutt 105. 
Co. Fac. 34. 


(ro Fac 171. 
2 Nol. Ahr. 
496 

1 Fol. Rep. 83. 


Caſe B. may ſurrender to A. and after ſo many Years C. likewiſe, be. 
cauſe then his Leaſe for five Years is become immediate to the Reverſion 
of A. 


2, Mith Regard to Leaſes in futuro. 


Surrenders in Law of Leaſes in futuro, or future Intereſts ; and theſe 


can no otherwiſe be ſurrendered; for an expreſs Surrender of ſuch future 


Leaſe or Intereſt is not good ; therefore if one makes a Leaſe for Years, 
to begin at Michaelmas next, this future Intereſt cannot by any expreſs 
Surrender be merged, becauſe there is no Reverſion wherein it ma 
drown; for till the Entry the Leſſee hath no Poſſeſſion, and by Conſe. 
quence there can be no Reverſion wherein that Poſſeſſion may drown; 
but yet if ſuch Leſſee before Michaelmas take a new Leaſe for Years, 
either to begin preſently, or at Michaelmas, this is a Surrender in Lau 
of the firſt Leaſe preſently ; becauſe thereby he preſently admits the 


Leſſor's Power to make ſuch Leaſe, which if the firſt Leaſe ſhould ſtand 


he could not do; and fince ſuch Leſſee hath contracted for a new Inte. 
reſt, inconſiſtent with the firſt, his Acceptance of ſuch new Intereſt waves 
and diſſolves the firſt, becauſe the Contract whereby it was made was 
intire, and therefore the whole firſt Leaſe is ſurrendered preſently. 

Leſſee for Years, to begin preſently, cannot till Entry or Waver of 
the Poſſeſſion by the Leſſor merge or drown the ſame by any expreſs Sur- 
render, becauſe till Entry there is no Reverſion wherein the Poſſeſſion 
may drown ; but if the Leſſee had entered, and affigned his Eſtate to 
another, ſuch Aſſignee before Entry might have ſurrendered his Eſtate 
to the Leſſor; becauſe by the Entry of the Leſſee the Poſſeſſion was 
ſevered and divided from the Reverſion, which Poſſeſſion, being by the 
Aſſignment transferred to the Aſſignee, may without any other Entry be 
ſurrendered, and drown in the Reverſion. 


2. (With Uegard to the Thing itſelk fo ſurrendered, 


As to the Nature of the Thing ſurrendered, herein we muſt obſerve, 
that the Acceptance of a new Leaſe, which will work a Surrender of the 
firſt, ought to be of ſomerhing of the ſame Nature and Kind with the 
firſt; otherwiſe there can be no Surrender of the firſt ; becauſe there 
is no Inconſiſtency but that both may ſtand together; therefore if 
Leſſee for Years accepts a Grant of a Rent, Common, Eſtovers, 
Herbage, or the like, for Life or Years, out of the ſame, or if ſuch 
Leſſee for Years accepts of a Leaſe of the ſame Lands at Will only, all 
theſe amount to a Surrender and Determination of the firſt Leaſe ; be- 
cauſe they admit the Leſſor's Power to deal or contract for the Lands, 


or a certain Charge out of it, which being inconſiſtent with the Intereſt | 


of the Leſſee under the firſt Leaſe, diſſolve and deſtroy ir. 

So where Leſſee for ſixty Years of an Advowſon did, after the Church 
became void, take a Preſentation to himſelf of the Leſſor, and was ad- 
mitted, inſtituted, and inducted, this was adjudged to te-a Surrender of 
his Leaſe ; for by the Acceptation of the Parſonage he thereby gives 3 
new Intereſt for Life in that which was the chief Fruit of his Leaſe, and 
conſequently ſuch Intereſt, being inconſiſtent with his Intereſt under the 
firſt Leaſe, amounts to a Determination and Surrender thereof. 


But if Leſſee for Years of a Park accepts a Grant of the Office of Park- | 


keeper of the ſame Park for Life or Years, this is ſaid to have been ad- 
judged no Surrender of the Leaſe for Years ; becauſe ſuch Office is collar 


Godb. 49, 425. 2 Rol. Rep. $57, 36t. 
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2 
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Land, and not any ways iſſuing out of it; and yet Ce and 
1 that 4 ff he had the Ofhce ot Park-kceper firit, 
or the Leaſe for Years of the Park itſelf brit, that the Acceſſion of the 
other to it would merge and drown the firſt, for the Inconſiſtency that a 
Man ſhould be Park-Reeper to himſelf ; 7dco Quere. 

Sy where one made a Leaſe for ninety-nine Years of a Manor, and 55. Ja-. 84, 
after made the Leſſee Bailiff of the ſame Manor for twenty-one Years, un. 
this was adjudged to be no Surrender of his firſt Leaſe : 1. Becauſe the . 46 
Bailiff, as ſuch, had no Intereſt in the Lands, but an Authority only. 496. 

2 Becauſe the Bailiwick was no Part of the Thing demiled, bur of an- 
other Nature; for the Bailiff, as ſuch, is a meer Servant, and all he doth 
is for the Benefit, and in the Name of his Malter : So if ſuch Leflee of 
x Manor were made Surveyor or Steward for Lite, this would not deter- 
mine iis Leaſe ; becauſe in theſe Capacities he is only a Servant, and acts 
in the Name of his Maſter, and therefore no Inconſiſtency therein with 
luis having a Leaſe of the Manor. | | 

But where Leſſee for Years of a Houſe or Caſtle accepted a Grant of De 200- 
the Cuſtody thereof for Life or Years, this was adjudged a Surrender be $6459 
thereof; becauſe the Cuſtody is of the ſame Thing which was leaſed, 2 R. Rep. 
and a Man cannot be Keeper to himſelf. | 357. 


If Leſſee for Years of Lands accepts a new Leaſe by Indenture of 2 Rel. Abr. 
Part of the ſame Lands, this is a Surrender for that Part only, and not 75⁰ orte 
for the Whole; becauſe there is no Inconſiſtency between the two Leaſes campien. 
for any more than that Part only which is ſo doubly leaſed ; and. tho' a 
Contract for Years cannot be ſo divided or ſevered, as to be avoided for 
Part of the Years, and to ſubſiſt for the Reſidue, cither by Act of the 
Party, or Act in Law, yet the Law irſclf may be divided or ſevered, 
and he may ſurrender one or two Acres, either expreſly, or by Act in 
Law, and yet the Leaſe for the Refidue ſtand good and untouched ; | 
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becauſe here the Contract for the Reſidue remains intire ; whereas in the q 
| other Caſe, the Contract for the Whole would be divided, which the ; 
| Law will not allow. 1 

1 
| [ 

Tal Ds 2 3 8 3 | | 

(T) Leaſes, when determined by cancelling [ 

rhe Deed. 
S to Leaſes for Years, owing, their Exiſtence to the Deed or Inden- Bro. Tir. 

= 4 ture whereby they are created, ſo that the Cancelling or Deſtruc- Leaſes 6, 16. 
tion thercof ſhall deſtroy and avoid the Leaſe, a Diverſity ſeems to be © Fam 599+ 
= taken in the Books between ſuch Things as lie in Livery, and may be Mo os. 
= executed by a-tual Entry, and ſuch Things as lie only in Grant, whereof pt. 116. 
= no actual or manual Occupation can be had; therefore if one had made 
= a Leaſe for Years, at Common Law, of Lands or Houſes by Deed or In- 
: denture, and tear, raſe, or cancel it, 


bday: . | yer this would not deſtroy the 
Continuance of the Leale itſelf; becauſe ſuch Leaſe of T.ands or Houſes 


lying in Slanurance and adtual Occupation might at firſt have been made 
by Parol only, without any Deed or Indenture ; and therefore ſuch Deed 
or Indenture being not of the Iflence of the Leaſe, the Deſtruction or 
Cancelling thereof ſhall not defeat or deſtroy the Leaſe or Intereſt of 
rhe Leſſee; becauſe his actual Entry into the Land, and Continuance of 
tne viſible Poſſeſſion and Occupation thereof, gives ſufficient Sanction 
and Notoriety to the Contract, as to the Intereſt of the Leſſee in the 
Jands and Houſes themſelves, tho' thereby the Deed itſelf, and all Co- 


venants, 
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29 Car. 2, 
caps Jo 


— 


venants, which had their Exiſtence only by the Deed, are defeated and 
avoided ; but if the King made a Leaſe of ſuch Lands or Houſes by 
Letters Patent, which are Matter of Record, if the Letters Patent and 
Inrollment are deſtroyed or cancelled, the Leaſe itſelf falls to the 
Ground ; becauſe theſe Letters Patent and Inrollment, which were of 
the Eſſence of the Creation and Continuance of the Leaſe, are deſtroyed 
and loſt : So if a common Perſon had made a Leaſe for Years, or a 
Grant for Years, of Tithe, Common, Advowſons, or other Things which 
lay meerly in Grant, in ſuch Caſes the Cancelling or Deſtruction of the 
Deed, whereby they were created and ſubſiſted, muſt neceſſarily deſtroy 
the Intereſt of the Grantee likewiſe ; becauſe ſuch Deed was of the very 
Eſſence of the Deed or Grant, without which it could not have been 
made at firſt, nor can ſubſiſt afterwards, ſuch Deed being the only Evi. 
dence of the Contract, which could not be executed by any actual Pof. 
ſeſſion or manual Occupation; but now, ſince the Statute of Frauds and 
Perjuries, which makes all Leaſes for above three Years to have only the 
Force and Effect of Leaſes at Will, unleſs they be in Writing, and 
ſigned by the Party, Sc. the Deed or Writing whereby ſuch Leaſe i; 
made ſeems to be of the ſame Eſſence of the Leaſe itſelf; and therefore 
the Cancelling or Deſtruction of that ſeems to deſtroy and avoid the 
Leaſe itſelf, becauſe it deſtroys all Evidence allowed by Law for the 
Support thereof; tho' in ſuch Caſe, Chancery frequently ſets up the 
Leaſe again, or decrees the Party to execute a new one for the Reſidue 
of the Term, which is not againſt the Prohibition of the Act, becauſe 
there was once a good and effectual Leaſe made purſuant to the Sta- 
tute. 

And tho' that Statute excepts Leaſes not exceeding the Term of three 
Years, yet not abſolutely even thoſe; for it goes on, © not exceeding the 
© Term of three Years from the making thereof, whereupon the Rent 
© reſerved to the Landlord during ſuch Term ſhall amount unto two third 


Parts at leaſt of the full improved Value of the Thing demiſed, and 


© that no Leaſes, Eſtates, or Intereſts, either of Freehold or Terms for 
© Years, or any uncertain Intereſt, not being Copyhold or cuſtomary 
© Intereſt of, in, to, or out of any Meſſuages, Manors, Lands, Oc. ſhall 
© be aſſigned, granted, or ſurrendered, unleſs it be by Deed or Note in 
Writing, ſigned by the Party ſo aſſigning, granting, or ſurrendering the 
© ſame, or their Agents thereunto lawfully authoriſed by Writing, or by 
Act and Operation of Law. 


c . 
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Legacies. 


(A) What a Legacy pzoperly ts. | 
(B) Where a Legacy ſhall be ſaid to be well given: And 


herein, 


1. What Words make a good Bequeſt, . 
2. What ſhall be ſufficient Deſcription of the Perſon to take. 


3. What ſhall be ſufficient Deſcription of the Thing given, 
and what ſhall be ſaid to be- bequeathed. 


(O What call be an Ademption 02 Extinguiſhment of 
a Legacy, | 

(D) There a Legacy ſhall be pzeſumed to be a Satis- 
faction of a Debt oz Duty owing from the Teſlatoz. 


(E) Of Legacies veſted oz lapſed : And herein, 


1. Where it ſhall be a lapſed Legacy by the Legatee's dying 
in the Life-time of the Teſtator, and where in ſuch Caſe 
it ſhall veſt in another Perſon, to whom it is limited over. 

2. Where a Legacy ſhall be ſaid to be veſted or lapſed, being 


to be paid at a future Time, to which the Legatce did 
not arrive. 


(F) Of Conditional Legacies, and how far the Condi- 


tion muſt be complied with, otherwiſe the Legac 
will be fozfeited, a h, other! J gacy 


(G) Of Specifick and Pecuntary Legacies, and the 
Difference between them. | 


(I) Of abating, refunding, and giving Securi 
that Purpoſe. 9 giving Security foz 


(1) Of Ueſiduary Legacies and Legatees. 
(Kk) Of the Payment of Legacies : And herein, 


1. What ſhall be a good Payment, and to whom 
2, At what Time a Legacy is to be paid. 


3. Where the Legatce ſhall have Intereſt, and Maintenance 
in the mean Time, | | 


to be made. 


(IL) Df the Erecuto2's Allent to a Legacy, 


(M) Legacies, in what Court, and 8 
1 h rt, how p2operly reco 
Vol. III. ; 6 C (A) Nhat 
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Legacies. 


(A) What a Legacy p2operly is. 


Sevinh. 17. (a) Legacy is defined a Gift or Bequeſt of a (5) particular 
Fre 3 * Thing by Teſtament, in which an Executor is (c) named, or 


by a Writing in Nature thereof, called a Codicil, and in which 


Deviſe is ſpe- 
no Executor is named. 


cially appro- 
priated to a 
Gift of Lands, the Word Legacy to a Gift of Chattels ; tho“ both are uſed promiſcuouſly. Godolpb. 251. 
(b) For if a Man diſpoſe or transfer his whole Right or Eſtate upon another, this, according to the 
Civil Law, is called Hereditas, and he to whom it is transferred is termed Heres ; but by our Law he 
only is called Heir, who ſucceeds to Lands and Tencments. Godolpb. 271-2. (e) But tho* a Writing, 
in which a Perſon expreſſes his Mind to grant ſuch and ſuch Things after his Death, cannot be called 
a Teſtament, unleſs an Executor is named, yet it is of Force and Effect ſufficient to paſs what he 
therein declares, and Adminiftration ſhall be granted, with the ſaid Writing or Codicil annexed, tg 
the next of Kin, and ſuch Adminiſtrator is obliged to obſerve the Directions of ſuch Writing, and 
pay the Legacies as far as he has Aſſets. Vide Tit, Executors and Adminiſtrators. 


Swwinh. 22. A Donatio Cauſa Mortis is a Gift in præſenti, to take Effect in futur, 
— ay after the Party's Death, and is in Nature of a Legacy, and waits upon | 
9 39% the Death of the Teſtator, and is ambulatory and open till his Death, 
and may therefore be revoked, as a Will may, but has no Dependance 
on the Will; and therefore by a general Revocation of all former Wills 
ſeems not to be revoked, without added, and all Gifts, Legacies, G 
But if one juſt before his Death give any Money, or other Goods, to | 
another abſolutely, this is not a Donatio Canſa Mortis, becauſe not re- 
vocable ; otherwiſe if he had ſaid, This ſhall be yours, if I die, or any 

Thing to that Purpoſe. | 
Cro. Fac. If one by his Will in Writing deviſe a certain Legacy in Money, and 
** EN afterwards ſays to his Executor, I have by my Will given ſuch particular 
Godb. 246. Legacies, I would have you increaſe the ſame to ſuch a Sum, this by the 


but vide now Civil Law is termed Commiſſum Fidei, and a good Legacy. 
the Statute | 


29 Car. 2. and Tit. Wills and Teſtaments. 


2 Leon. 119. If a Man covenants with Fe S. to pay him 20 J. and afterwards by 

Will he deviſes to him 20 J. in Diſcharge of the ſaid Covenant, this is 

: not a Legacy ſuable in the Spiritual Court, but remains ſtill a Debt, 
® recoverable at Common Law. | 

2 Leon. 119. But if A. covenants with F. S. that he will pay 207. a-piece to B. C 

Davies and and D. and afterwards he deviſes 20 J. a-piece to B. C. and D. in Diſ- 


Perc ies Caſe; 


& vide infra charge of this Covenant, theſe are good Legacies, and recoverable in the 
Letter (M). Spiritual Court, the Covenant in this Caſe being with a Stranger, and 
therefore B. C. and D. have no Remedy, but by applying as Legatees. 


(B) Where a Legacy ſhall be ſaid to be Well 
given: And herein, 


1, What Wozds create a ge) Bequeſt. 


Godolph, 281, HEE we muſt obſerve, that altho* in Gr.ants and Deeds of Gift 
2 Vern. 467. the Law requires a ſet Form of Words, yet in laſt Wills and Teſta- 
ments, which are preſumed to be made at the 1'ime when the Teſtato! 


is inops Concilii, the Law regards chiefly the Int ention of the T m_- 
I | 


1 N 
EE 
2 * 


Intereſt in the Wife, ſo that tho' ſhe dies inteſtate, her Adminiſtrator 


| Legacies. 1 


ad therefore any Words, which manifeſt his Intention to create or give a 
Legacy, will be ſufficient for that Purpoſe. 
As if a Man by his Will ſays, 1 do give, bequeath, deviſe, order or ap- Godelph. 281, 
point to be paid, given or delivered; or My Will, Pleaſure or Deſire is, 
hat be ſhall have or receive, or keep or retain; or I diſpoſe, or aſſign, or leave 
ich a Thing to ſuch a one; or Let ſuch a Perſon have ſuch a Thing ; theſe, 
or the like Words, are ſufficient to create a good Bequeſt. 
So if the Teſtator ſays, I depute ſuch a Thing to A. B. or I aſſign ſuch a Godelpb. 282. 


Thing to C. D. theſe are good Bequeſts or Legacies. Whore. it is 
alc, that & 
Legacy may be given by Signs, Becks, or Nods, by the Head, Hands, or Eyes, or by ſhewing a 


pleaſed or diſpleaſed Countenance, or by other Motion of the Body ; becauſe the Law regards more 
the Meaning and Intention, than the Words of the Teſtator. Godolph. 282.3. 


So if a Man by Will gives 100 J. beſides the Cloak, Oc. this is a good Godohb 282. 
Bequeſt of the Cloak, Sc. as well as of the 1007, 1 

So if a Man ſays, Ont of the 100 l. which I bequeathed A. I give B. 501. Gedolpb. 282. 
this is a good Bequeſt of the 50 J. to B. becauſe only a falſe Demonſtra- 
tion in an immaterial Circumſtance, which ſhall not vitiate the Legacy; 
but in this Caſe A. takes nothing; for Words of Diminution ſhall never 
be conſtrued to give a Legacy by Implication. 

But if the Demonſtration be totally falfe, as if the Teſtator ſays, I Le- G bb. 282. 
queath to A. the 1001. which I have in my Chef, and there is not any 
Money in the Cheſt, the Legacy is void. 

IF the Teſtator ſays thus, If my Sor: A. marries B. let not my Executor Godolpb. 283. 
give him 100 l. theſe Words, on As not marrying B. are ſaid to be ſuffi- 
cient to give him the 100 /. 

If a Legacy be given by the 'Teſtator to the Son of one who is indebted 6ad«thb. 284. 
to him, and the Teſtator adds theſe Words, I ſhould or wonld leave him 
more, if his Father had paid me what he owes me, it is held, that if after- 
wards that Son happens to be his Father's Executor, he is by theſe 
Words freed from that Debt, which his Father owed the Teſtator. 

If there be a Deviſe of a Perſonal Thing to A. for Life, directing him 2 Vern. 467. 
at his Death to give it to B. this amounts to a Deviſe of the Uſe of ir 
only to A. for Life, Remainder to B, 

A. deviſes his Land to B. in Fee, paying 400 J. whereof 2007. to be 2 Ver. 181. 
at the Diſpoſal of his Wife, in and by her laſt Will and Teſtament, to Rebin/on ver. 
whom ſhe ſhall think fit to give the ſame ; theſe Words veſt an abſolute * "of 


ſhall have the 200 J. 


If a Man gives Legacies to his Children, to be paid at Twenty-one or 2 Vers. 513. 
Marriage, and if any of them die before Twenty-one or Marriage, the Thomas and 
Legacy of ſuch Child to be diſpoſed to two or more of the Children T. 
then living, in ſuch Manner as his Wife (whom he made Executrix ) 
ſhould think fit, and one of the Children dies under Ape, and unmarried, | 
the Mother (a) may appoint ſuch Legacy to any one of the other Chil- (a) But if an 
dren, and it will be good. | Executor 


5 | has a general 
Power to diſtribute a Sum of Money amongſt Children at Diſcretion, and he makes an „ 
or indiſereet Diſpoſition, it will be eontrouled in à Court of Equity. 2 Fern. 513. —- As where a Man 
having two Daughters, one by a former Wife, and another by his ſecond Wife, deviſed his Eſtate to 
his Wife, to be diſtributed between his Daughters as his Wife ſhould think fir, and ſhe having given 


10001. to her own Daughter, and but 1001, to the other, the Court decreed an equal Diftribution. | 


1 Vern. 355. Cragrave and Perroſt; & vide 2 Vern. 421. S. P. 


If a Man deviſe 40/7. to be paid J. S. by him to be diſpoſed of in a Chan. Ca. 
ſuch Manner as the Teſtator ſhould, by a private Note, acquaint him 198. 


with, and dies without ſuch Appointment, this is ſaid to be a good Martin and 
Bequeſt to the Party. f Son" Clerk. 


But it has been held, if A. gives all his Goods; Plate, and Furniture Paſch. 1730. 
at F. to A. his Wife for Life, and declares that he will diſpoſe thereof Pavers and 
after the Death of 4 by a Codicil, and makes A. Reſiduary Legatee of Gibbs, de- 


creed. 
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all other his Perſonal Eſtate, then makes two Codicils, but takes no 


Notice of the Goods, Plate and Furniture at F. and makes his Wife one 
of his Executors, that the Wife ſhould not have the abſolute Intereſt in 
the Goods, Plate and Furniture at F. but that it ſhould be diſtributed 
after her Death as an indiſpoſed Intereſt, and ſhe to have her Widow' 
Part thereof only | 
2 Vern. 153- If one deviſe his Land for Payment of his Debts and Legacies, and 
eam and deviſes 400 J. a- piece to two of his Siſters, and to his third as much x; 


Brow?" his Executor ſhall think fit; the third ſhall have 400 7. alſo, and be made 
equal to her other Siſters, if the Eſtate will hold out. 
2, Chat (hall be a ſufficient Deſcription of the Perſon 
to take, 
Dyer 177. It ſeems agreed, that if a Man deviſes Legacies to all his Children 


Co.Lit.112:b. and Grand-children, that this extends only to thoſe who were in eſſe at 


3 the Time when the Will was made, for then the Will ſpeaks, and none 


2 Vern. 105. born after are to be let in, unleſs there had been future Words in the 
wherea Man Will, 70 all his Children or Grand- children which ſhould be born or be living 


deviſed 20% + his Death. 
a- piece to all 


the Children of his Siſter; it is there ſaid to have been decreed, that a Child born after the Will, 


and before the Death of the Teſtator, ſhould take, the Word Children comprehending all. 


2 Vern, 110. If a Man deviſe the Surplus of his Eſtate to his Grand-children living 

Muſgrave at his Death, Grand-children born after his Deceaſe ſhall not take; for 

ver. Far. if he had ſo intended it, he would not have reſtrained it to Children 
living at his Death. 

2 Vern. 40. If one deviſe the Surplus of his Perſonal Eſtate to the Children of 4 

Weld and and B. and neither of them has a Child at the Time of making the Will, 

Bradbury. or the Death of the Teſtator, the Deviſe is executory, and ſhall extend 
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to any Children that A. and B. ſhall afterwards have; and the Children 4 


of each ſhall take per Capita, and not per Stirpes, they claiming in their | 


own Right, and not as repreſenting their Parents. 
2 Vern. 106, [If A. deviſe 1500 J. in Truſt for the Children of B. and B. has 


only one Child, and ſeveral Grand-children, the Child only ſhall take, 
and the Grand- children ſhall not come in for Shares; but if B. had not 


a Child living, the Grand-children might have taken by the Name of 
Children. e 
2 Vern. 431. If a Legacy of 500 JL is given to the eldeſt Son of A. to be begotten, 
oo w_ to place him out Apprentice, and A. has a Son born after the Teſtator's 
_ © Death, the Legacy ſhall be paid him tho' not born in the Teſtator's Life, 
: and tho? it was given to him for a particular Furpoſe. 
5 Chan. Rep1, If Money is deviſed to younger Children, where there are divers 
Bretton ver. Daughters, and a Son, who by Birth is a younger Child, but is Heir at 
Bretton: Law to a conſiderable Eſtate of Inheritance, he ſhall not be conſidered 
aas a younger Child, ſo as to take by the Deviſe. 
1 Vern. 35. A Man, by Will, deviſed all his Goods in ſuch a Houſe to C. for 


Panvers ver. Life, and after his Deceeaſe to the Heir of J. S. and the Point was, 
Harl of Cla- 


7 whether he that was Heir of J. S. ſhould take theſe Goods as Deviſee, A 
and the ſaid Goods to go to his Executors, altho' ſuch Heir die in the 


Life-time of G.' or whether he who was Heir to J. S. at the Time of 


G.*'s Death ſhould have them; and tho? it was urged, that thoſe Goods > h 


were only the Furniture of the Capital Houſe ; yet my Lord Chancellor 
was of Opinion, that they abſolutely veſt in him that was Heir of 7. 8 
at the Time of his Death, and decreed accordingly. | 


2 Vern. 546. The Duke of Bolton, by Will, deviſed in theſe Words, viz. Item, $ : f 


give and bequeath unto ſuch of my Servants, as ſhall be living with ue 
I as 
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of my Death, one Tear's Mages; per Lord Keeper, Stewards 
of 8 2 who are not obliged to ſpend their whole Time 
wich their Maſter, but may alſo ſerve any other Maſter, are not Servants 
within the Intention of the Will; but I will not narrow it to ſuch Ser- 
vants only that lived in the Teſtator's Houſe, or had Diet from him. 

A. gave Legacies of 15. a- piece to each of his Relations of his Father 2 ern. 381. 
and Mother's Side, and gave the Surplus of his Perſonal Eſtate to B. — and 
and made C. his Executor; the Executor paid 15 J. to the Teſtator's “ 
Couſin German, and 15 J. a- piece to her four Children; and the Court 
allowed the Payment to the Children, and would not reſtrain the Deviſe 
to the Relations within the Statute of Diſtributions. 

But notwithſtanding this Caſe, it ſeems the eſtabliſhed Doctrine of Preced. Chan. 
the Court of Chancery, to make the Statute of Diſtributions the Rule 401. N 
and Meaſure of ſuch general Deviſe; as where A. deviſed all his Real pang” — 
and Perſonal Eſtate for the Uſe of his Relations, without ſpecifying any 
in Particular, or uſing any other Words; and it was agreed to be the 
Rule of the Court, in the Conſtruction of ſuch Deviſes to Relations, 
that thoſe, who by the Statute of Diſtributions would be intitled to 
the Perſonal Eſtate in Caſe he had died Inteſtate, ſhould, upon ſuch 
general Deviſes, be let into the ſame Proportions only; and my Lord 
Chancellor ſaid, he thought it the beſt Meaſure for ſetting Bounds to 
ſuch general Words, and that it had been often ruled accordingly in this 
Court. | 


3 What ſhall be a ſufficient Deſcription of the Thing 
given, and what ſhall be ſaid to be bequeathed. 


Godolphin ſays, that in order to find out the Teſtator's Meaning, with Godolph. 272. 
reſpect to the Things he intended to give away, it is neceſſary chiefly 
to Regard the (a) Time when the Will is made, for it is a Preſumption (6) But in 
of Law that the Teſtator's Mind was not altered, unleſs it otherwiſe another 
appear by ſufficient Evidence ; therefore, ſays he, if a Father bequeath may > 
to a Son (who is a Student) all his Books, and afterwards buys other this Rule 
Books, the Books ſo bought paſs nor. muſt be un- 


a ö a | derſtood as 
the Teſtator makes uſe of Words in the preſent Tenſe or future Tenſe, and that if it be doubtful, 


whether they refer to the Time paſt or to the Time to come, they ſhall be underſtood to relate 
unto the Time that is to come; and that therefore if a Man deviſe his Corn indefinitely, it ſhall be 
underſtood all ſuch as he hath at the Time of his Death. Godolpb. 274. 


But it ſeems clear, both by our Law and the Civil Law, that a De- Swinb. 418. 
viſe of all a Man's Perſonal Eſtate paſſes whatever he died poſſeſſed of, 1 Salk 237. 
and not that only which he had at the Time of making his Will ; for ” = rn 
the Perſonal Eſtate being tranſient and fleeting, and, from the Neceſſity my A. ca 
of Dealing and Traffick, liable to daily Alterations ; if the contrary Reſo- (H). 
lution ſhould prevail, it would put Men under the Difficulty of making 
a new Will every Day, and create the greateſt Perplexity imaginable. 

Alſo it hath been determined in Chancery, that if a Man deviſes to 2 Vern. 688. 
his Wife all his Perſonal Eſtate, at a Place called , all his Perſonal 
Eſtate, as Coaches, Horſes, Oc. there at the Time of his Death ſhall 
paſs, tho? not there at the Time of making the Will, the Perſonal Eſtate 
being fluctuating and varying until the Time of the Teſtator's Death. 

But where a Man deviſed to his Niece all his Goods, Chattels, r. Eg. 201. 
Houſhold-Stuff, Furniture, and other Things which then were or ſhould nd 
be in his Houſe at the Time of his Death; and ſome Time after died, N 
leaving about 265 J. in ready Money in the Houſe; and it was decreed, 
that this ready Money did not paſs, for by the Words other Things, 


ſhall be intended Things of like Nature and Species of thoſe before- 
mentioned, 
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2 Vern. 538. 
Gayre and 
Gayre, 


Ann.. 


If a Man deviſe his Houſe, and all his Goods and Furniture therein 
to his Wife for Life, and after her Deceaſe, to his Son R. and his Heirs. 
except his Pictures, which he gives to his Sons A. and B. and he has 
Pictures in Boxes as well as thoſe hung up in the Hoyſe, and likewiſe 
Pictures at his Death which he had not at the Time of making his Will; 
and it is proved in the Cauſe that he had Skill in Pictures, and frequently 


bought Pictures and ſold them again; the Exception of the Pictures 4 


ſhall extend as well to the Pictures hung up as Furniture as to thoſe in 


Boxes, and as well to thoſe in the Houſe, at the Time of the Will, as to 


Swinb. 522, 
526. 


&winb, 522. 


Fwinb. 322. 


Swinb. 523-4. 


Swwinb. 523. 


Swinb 524. 


thoſe bought in after the Will made. 


(C) What ſhall be an Ademption oz Extin⸗ 
guiſhment of a Legacy. 


Winburne diſtinguiſhes between the Ademption and Tranſlation of 2 

Legacy; the firſt, he ſays, is the Taking away a Legacy before be. 
queathed, which may be done by an expreſs Revocation thereof, or it 
may be done ſecretly and by Implication, as by giving away or volun- 
tarily alienating the Thing deviſed. Tranſlation of a Legacy is the Be- 
ſtowing of the ſame upon another, which is likewiſe an Ademption 
and therefore there may be an Ademption without a 'Tranſlation, but 
there can be no Tranſlation without an Ademption. 

The Ademption of a Legacy is no more to be preſumed than the 
Revocation of the 'Teſtament, unleſs it be proved ; and therefore if the 
Teſtator bequeaths all the Corn in his Barn, and lives after the making 
of his Will till all the Corn is ſpent, and other Corn is put in the Place 
thereof, this ſpending of the Corn is no Ademption of the Legacy, and 
therefore the Legatary ſhall have ſuch Corn as is found in the Barn when 
the Teſtator dieth, unleſs the Corn found in the Barn at the Death of 
the Teſtator be greater in Quantity than was the Corn at the Time of 
the Will made, for ſo much is due, but not a greater Quantity than 
was the firſt, | 5 5 

So if the Teſtator bequeath a Ship, and afterwards, by Piece- meal, 
repairs and renews the ſame, ſo that there remaineth nothing of the old 
Ship but only the bottom Tree, here is no Ademprion of the Legacy, 
but the Legatee may recover the whole Ship. 

If a Man bequeath a Houſe, which afterwards he voluntarily pulls 
down, or which is blown down by the Wind, or is conſumed by Fire, 
and afterwards he erects a new Houſe where the old Houſe ſtood ; Swin- 
burne is of Opinion, that the Legatee in neither of theſe Caſes can have 
the new Houſe, it being a general Rule of the Civil Law, that a Houſe 
bequeathed being deſtroyed, if the Teſtator build another in the ſame 
Place, the Legacy is extinguiſhed, unleſs the Meaning of the Teſtatot 
were otherwiſe. | 

But if the Teſtator do bequeath an Houſe, and afterwards, by Piece- 
meal, repair the ſame, ſo that there is no Part of the old Matter or Stuff 
remaining, the Will of the Teſtator is not hereby preſumed to be changed; 
and therefore the Legatary may recover the Houſe ſo repaired, for it is 
deemed to be the ſame Houſe ſtill in Law. | 

Alſo if the Teſtator, being conſtrained by Neceſſity, as for the Pay. 
ment of his Debts, ſupplying himſelf or his Family with Food and 
Neceſſaries, Ec. alienate the Thing bequeathed ; this is no Ademption 
of the Legacy, and therefore is the Executor bound to redeem the 
ſame, or to pay the juſt Value thereof to the Legatary. 5 
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So if the Thing bequeathed be not fully alienated, as if it be pledged Swi 92 f. 
or pawned, the Legacy is not thereby extinguiſhed ; and therefore the | 
Executor in this Caſe is bound to redeem the ſame; and to reſtore it to 
the Legatary, or to pay the Price thereof, if he ſuffer it to be for- 
wy 7 Legacy be given to one Perſon, and afterwards in the (a) ſame Siu 528. 
Will the ſame Thing is given to another Perſon, this is Ademption of (a) So if by 
the Legacy as to the firſt Perſon, for the utmoſt Conſtancy ſhall be pre- N 
tumed in the Teſtator till the contrary appears; and therefore in this it to dhe 
Caſe they ſhall divide the Legacy between them. Person, and 


by Codicil to 
another, this would be no Ademption, unleſs it appeared the Teſtator's Intention that 11 ſhould be 
ſo; as if he had ſaid, that which I did bequeath to A. I give B. theſe or the like Words wholly take 
away the Legacy. Swinb. 529. | 


If a Man bequeaths a Legacy in theſe Words, viz. I give to my Niece Raym. 335. 
A. 50 l. which my Sifter B. hath now in her Hands of mine, as by Bond Fawlets 
appears; and after the Money is paid in, and ten Years after Payment . 
thereof the Teſtator dies, yet the Legacy is good though the Security 
is altered ; for by the Words, no more is intended bur that the Legacy 
ſhould be as ſure as he could make it. 

So where a Man deviſed in the following Manner, viz. I give and de- Abr. Eq. 302. 
viſe to A. my good and only Uncle, the Sum of Soo l. that is to ſay, that 2 * 
Bond and Judgment he gave me for 4004. and 1001. in Money, and 2%, 681. 
makes his Wife Executrix, and defires her to be kind and aſſiſting to s, C. 
his Uncle, that he might live as became a Gentleman; the Uncle ſome 
Time after ſold an Eſtate, and with the Money paid off 320 J. and took 
up the Bond, and had the Judgment vacated, and gave a new Bond for 
the remaining 807. and ſome Time after the Teſtator died, and the 
Uncle, having Notice of this Will, brought his Bill for this Legacy of 
5oo J. For the Executrix it was inſiſted that this was a ſpecifick Legacy 
of that particular Bond and Judgment, and they being cancelled and 
altered before the Teſtator's Death, was an Ademption of the Legacy 
as to ſo much; and beſides, they urged that this Payment of the 3207. 
amounted to a Releaſe, ſo that he could only be intitled ro the Reſidue. 

On the other Side it was inſiſted, that the Diverſity is where the Money 
is voluntarily paid in by the Perſon who owes it, and where the Teſtator 
ſnes for and recovers it; in the firſt Caſe the Legacy continues ſtill 
good, becauſe the Money only comes home to the Perſonal Eſtate ; but 
in the other Caſe, the Teſtator ſuing for it, ſnews that he intended to 
make it his own, and therefore would not leave it to the Legatee to re- 
cover ; and the Juſtice of the Uncle ought not to prevent the Aﬀection 
of the Nephew, and no Alteration of his Intention appeared. My Lord 
Keeper was clear of the ſame Opinion, and decreed the $07. Bond to be 


delivered up, and the Reſidue of the Legacy to be paid. 


One by Will deviſed thus: Item, I give and bequeath to my Grand- Abr. Eq. $02. 
daughter Mary Ford (the Plaintiff) the Sum of 40 l. being Part of a H and 
Debt due and owing to me for Rent from G. M. ſhe allowing what Charges * 
ſhall be expended in getting the ſame. Item, I give and bequeath unto my - 
Crandſons A. and B. the Reſt and Reſidue of what is due and owing to me 
from the ſaid G. M. which is about 40 l. to be equally divided between them, 
they allowing Charges as aforeſaid. After the Teſtator received the whole 
Debt owing for Rent from G. M. and for the Plaintiff, it was inſiſted 
that there was a Difference between a ſpecifick and pecuniary Legacy; 
that tho* the Diſpoſing of a ſpecifick Legacy might be an Ademption of 
it, yet this being a pecuniary Legacy, the paying the Money to the 
Feſtator would be a Loſs of it. On the other Side was inſiſted upon the 
Difference between a voluntary and compulſory Payment, that tho' the 
firſt was no Ademption, yet the ſecond was, and that the Teſtator 
obliged C. M. to pay in the Money; but my Lord Chancellor was of 


Opinion, 


Ro Opinion, that there was no Foundation for the Difference taken in the 
Books between a voluntary and compulſory Payment, for the latter 
might be with an Intent to ſecure the Legacy at all Events, and decreeg 
the Plaintiff the 40 J. Legacy. 

Suinb. 330. If a Man bequeath 100 J. to a Man, and in the ſame Teſtament givs 
him 100 J. without taking Notice of the firſt 100 J. the ſecond Diſpoſ. 
tion is underſtood to be but a Repetition of the former, and all but one 
Legacy, unleſs it appears that the Teſtator intended him 200 J. in all. 

Preced. Chan. A. deviſes to his younger Son 1501. and afterwards buys him a Cornet 

263. Hoskins of Horſe's Commiſſion, and paid 650 J. for it; and it was proved to be 

and Hoskins. intended this 650 J. ſhould be diſcounted out of the Legacy, and tha 
| he would ſtrike ſo much out of his Will as ſoon as the Accounts came 
from London to him, but died before they came, without altering hs 

Will; and it was held, that this Money paid for the Commiſſion ſhould | 

o in Diminution of the Legacy, and be taken in Payment and Sati{. | 

faction of ſo much. 1 

2 Vern, 115. If A. by Will deviſe 2007. to his Daughter, and afterwards on he | 
Fenkins and Marriage gives her more than that Sum, this is an Extinguiſhment a 


Powel, and the Legacy. 

there the | 
Caſe of Elkin Head cited, where Payment in the Teſtator's Life-time was adjudged a Satisfaction d 
the like Sum deviſed. 


3 


1 — 


1 Vern. 95. So where the Teſtator directed that 400 7. ſhould be laid out in finiſh. | 
22 ing a Houſe which he was building, and living after the making of the 
ane, Will to expend a greater Sum in that Service, it was decreed againſt the 
Heir at Law, that this was an Extinguiſhment and Satisfaction of be 
4001. altho* the Houſe was not compleatly finiſhed at the Teſtator; 
Death. $ 
| 


D) Where a Legacy ſhall be pꝛeſumed ton 
a Datisfaction of a Debt oz Duty owig 
from the Teſtatoz. 15 

Abr. Eq. 203. 1 Intention of the Teſtator being the prevailing Rule to gos Mer 

1 Salk. 4: Þ in the Conſtruction of Wills, it has been from thence eſtabliſh! 

28 on Jas Doctrine, that wherever a Perſon, by his Will, gives a Legacy #' 

258, 298. great or greater than the Debt he owes to the Legatee, that ſuch Leg 

ſhould be a Satisfaction of the Debt, on the Preſumption that a u MF. 
muſt be intended juſt before he is bountiful, and that his Intent is to pi 
a Debt, and not to give a Legacy. 


2 bern. 111. As where a Man by Marriage Settlement provides 4001. for Daughter 


Bloyes and and having two Daughters, by Will gives them 200 J. a-piece for the! 11 
= ade eo Portions, without taking Notice of the Settlement; and it was bee“ 
adjudged. that the 200 J. a- piece ſhould be a Satisfaction of the Portion by - 9 
Settlement. | | — 
2 Vern. 498. So where a Man had prevailed on his Wife to join in ſelling 7 J. 1 8 
Preced. Chan. per Ann. of her Jointure, and after 6J. 10 5. per Ann. more, and hat 
1 8. C. given two ſeveral Notes, that his Executor ſhould pay her the .. 
rown ver. ; : here ö 
Dawſon. two ſeveral Sums during Life, he after makes his Will, and thi = 
| gives her 14 J. per Ann. during Life, out of certain Lands; and this“ 
held to be a Satisfaction of the Notes. n 


4 
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So where one ſettles his Eſtate on Truſtees, to be fold for Payment Preced. chan. 
of his Debts, with Power of Revocation, then he marries a Daughter, 2 
gives her a Portion, and covenants that the Husband ſhall have the "* © 
Eſtate 1500/7. cheaper than any other; after he, by Will, revokes the 
Settlement, gives the Husband 1500 /. and dies; and this Legacy was 

held to be in Satisfaction of the 1500 f. ſecured by the Settlement. 

So if A. by Marriage-Articles, agrees to leave his Wife 800 J and her 2 Ten. 556 
Tewels, Ec. but-it is declared, that notwithſtanding the Articles, ſhe 2 cs 
ſhould not be debarred of any Thing he ſhould give her by Will; and 4. © 
by Will, makes a Diſpoſition of his whole Eſtate among his Children, 
tic. and gives his Wife 10001. The Wife muſt wave the Articles, or 
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4 
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3 
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the Will, for ſhe cannot have both; for his making a Diſpoſition of the WY 
” whole Eſtate, ſhews that he intended that every Part ſhould be per- 
formed. | 


So where a Child, intitled by his Father's Marriage-Articles to a Share 2 err <6. 
of his Father's Perſonal Eſtate, has a Legacy given to him by the W:ll 
of his Father; and it was held, that if he will have the Legacy, he muſt, 
wave the Benefit of the Articles. | 
So where a Freeman of London made his Will, and deviſed Legacies Tin. 1729. 
to his Children more than their Orphanage Parts would amount to, 2 . 
uithout taking any Notice whatſoever of the Cuſtom; and it was held 
by the Maſter of the Rolls, that theſe Legacies ſhould be a Satisfaction 
of their Orphanage Shares, to which they were intitled by the Cuſtom 
in the Nature of a Debt; and that the Legacies ſhould not come out of 
the Teſtamentary or dead Man's Part, becauſe it is held in this Court, 
= that they ſhall not take both by the Will and the Cuſtom too; but where 
Z ſuch Legacies are leſs than their Orphanage Shares, whether they ſhall 
de pro tanto a Satisfaction, he was in great Doubt, and ſent it to the City 
to certify, tho? he ſeemed rather to think they ſhould in that Caſe take 
© both, eſpecially if none of the Deviſees in the Will were thereby diſap- 
pointed. 
* But tho' the Caſes on this Head have prevailed thus far on the Cir- 
cumſtances attending them, and the (a) Intention of the Teſtator, yet (a) That in 
as a Legacy is a Gift or Gratuity, it is to receive the moſt favourable II theſe 
Conſtruction; and therefore if it be leſs than the Sum due, payable on Cales the In- 


| 3 tenti 
[ a (b) Contingency or future Day, on theſe and the like Circumſtances the . | 
| rt will be conſtrued an additional Bounty, and not a Satisfaction. ought to be 
wy the Rule. 
| 2 Salk. 508. (b) Tho" the Contingency does actually happen, and the Legacy thereby become due, 
pet it ſhall not go in Satisfaction of the Debt, becauſe a Debt which is certain, ſhall not be merped 
I or loſt by an uncertain and contingent Recompence; for whatever is to be a Satisfaction of a Debt 
ei. Ppugbt to be ſo in its Creation, and at the very Time it is given, which ſuch contingent Proviſion is 
1 not. Preced Chan. 295. 
N As if A. give a Bond to B. her Servant, to pay her 201. per Ann. + Very. 478. 
1 Þ uarterly, for her Life, free from Taxes; and by Will, without taking Atkinſon ver. 
Notice of the Bond, gives 20/. per Ann. for her Life, payable Half- Hb. 
nn early, but not ſaid free of Taxes; B. ſhall have both the Annuities, for _ IM 
het hat, by the W ill, not being ſo advantageous as the firſt, cannot be pre- and the Rea. 
eld. 3 med a Satisfaction. ſons there 
ob | . iven, be- 
tit 9 uſe the ſecond Annuity being payable Half. ycarly, and charged on Land, by which it will be 
able to Taxes, cannot be ſo advantageous. 
1 ; 1 | | 
i, So where A. on his Marriage covenanted to purchaſe and ſettle a 2 Vern. 505, 
111 einture of 201. per Ann. on his intended Wite, and if he died before Perry ver. 


ech Purchaſe or Settlement made, ſhe ſhould have 300 J. out of his F. 

% tate for her own Uſe ; the Marriage was had, and the Husband died 
cfore any ſuch Settlement was made; but by his Will he deviſed to his 

"2 ie 330 / for her Life, with Power to diſpoſe of 30 1. Part thereof, at 

er Death; and it was held, 1. That ſhe had a Right to 300 J. and 

4 1 Vol. III. 6 E Intereſt, 
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Intereft, and that the Executor could not now be at Liberty to ſettle 
20 J. per Ann. as the Teſtator might have done. 2. That ſhe ſhould have 
the 330 J. as an additional Bounty and Proviſion for the Wife. 

2 Vern. 258. By a Marriage Settlement, in Caſe of Failure of Iſſue Male, a Re. 


Duffield and mainder of the Eſtate was limited to Daughters, until they ſhould raiſe 


n 30001. for Portions; there was Iſſue of the Marriage a Son and two 


Daughters; the Father deviſed 100Z. a- piece to the Daughters, and 
died; the Son afterwards made his Will, and deviſed to the Daughters 
to the amount of 1ooo i. without any Mention of its being in Lieu or 
Satisfaction of any Thing due to them, and gave his Land to his Heir; 
Males, and died without Iſſue; and it was held clearly that the Father; 
Legacy could be no Satisfaction, not being adequate in Value; be. 
ſides, the Pather had a Son then living, and it was altogether con- 
tingent and uncertain whether 3000 J. would ever ariſe and become pay- 
able or not, and therefore it was but reaſonable that the Father ſhould 
make ſome certain Proviſion for his Daughters; but as to the Son's 
Legacy of 70004. it was by two Lords Commiſhoners, againſt Raulinſon, 
decreed a Satisfaction ; but upon an Appeal to the Lords the Decree 
was reverſed ; for the Daughters being Heirs at Law, and diſinherited, 
there was no Ground for the Court to make a ſtrained Conſtruction to 
their Prejudice, in Favour of a voluntary Deviſee. 


1 Salk. 155. H. owed his Niece A. 100 J. by Bond, and having two other Nieces 


Cuthbert ver. B. and C. makes his Will, and bequeaths 300 J. to his Niece A. and to 
Peacock. his two other Nieces 200 J. a- piece; after that he borrowed another 
3 593. 1001. of his Niece A. and being indebted to her in 200 J died; and to 
FER: prove that the 300 J. ſhould go in Satisfaction of the Debt, it was in- 
ſiſted on as a Rule in Equity, that where a Teſtator, being indebted, 
gives his Debtee a Legacy greater than his Debt, it ſhall go in Satisfac- 
tion; for a Man ſhall be intended to be juſt before he is kind; otherwiſe 
where a Legacy is leſs, for that is neither to be juſt nor kind, and ſhall 
not be taken to go in Satisfaction of any Part. But per Cowper, Lord 
Chancellor, it might be as good Equity to conſtrue him to be both juſt 
and kind, if he intended to be both, that if any Part of this 3007. be 
applied to the Payment of the Debt, as for ſo much it is not a Gift; 
whereas a Legacy muſt be taken to be a Gift or Gratuity, and there 
{+) But whe- being Aſſets, and ſome (4) Proofs of the Teſtator's greater Kindneſs to 
ther any A. than his other Nieces, his Lordſhip decreed her the whole 300 J. over 


Parol Evi- and above her Debt. 
dence ought 


to be admitted in thoſe Caſes, vide Tir. Evidence. 


Preced. Chan. If a Legacy of 100 J. is given to A. by J. &. and another of 50 l by 

314- J. D. and of both Wills As Father is made Executor, who having by 
a Marriage Settlement Power to charge his Land with 2000 J. for Por- 
tions, deviſes 10091. equally between his Daughters; by deviſing it to them 
equally, according to the Marriage Settlement, he ſhews that he intended 
them an equal Benefir, and therefore the 1000 /. ſhall not be in Satisfac- 
tion of the Legacies given A. 


2 Salk, 508. A. indebted to B. 50. left him a Legacy of 5001. and made him 


Cranmers Exccutor, and after the making of his Will borrowed 1507. more ©! 
Caſe. him; and the Maſter of the Rolls held, that the Legacy ſhould be 4 
Satisfaction of both Debts; but Harcourt, Lord Chancellor, reverſed h- 

Decree, and held, that in thoſe Caſes, if a Legacy be leſs, it ſhall no- 


be a Satisfaction. So if the Thing given be of a different Nature, % 


Land, it ſhall not go in Satisfaction of Money; ſo if the Legacy be upon 
Condition, for by the Breach he may be a Loſer, whereas the Will in- 
tended it for his Benefit. | 


Trin. 1729. A. by Will, gave fix ſeveral! Annuities for Lives, three of 101. each, 
Crompton ver. And three of 5. each, to be paid out of his Perſonal Eſtate, and gave all 
Sale. the Reſt of his Real and Perſonal Eſtate to E. his Wife, whom he made 
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{ole Executrix ; the Annuitants were his Siſters and their Children; and 
about two Years after the Wife makes her Will, and gives two Annuities 
of 51. each to two of the 5 4, a- year Annuitants in her Husband's Will, 
but gives them to them and their Heirs, in caſe they happen to over- 
live ſuch a one, who by her Husband's Will had 10 J. per Ann. for Life; 
ſhe likewiſe gives another Annuity of 107. per Ann. to one and her 
Heirs, and another of 5 J. to another and her Heirs, who had each of 
them the like Annuities for Life by the Husband's Will; but in the 
Diſpoſition of theſe Annuities ſhe takes no Manner of Notice of her Huſ- 
band's Will, or that they had any Annuities thereby given them ; and 
the only Queſtion was, whether the four Annuities given to the Perſons 
in Fee, by the Wife's Will, ſhould be taken to be only in Satisfaction of 
the like Annuities for Life, given to the ſame Perſons by the Husband's 
Will; and it was argued that they ſhould, becauſe the Husband's An- 
nuities being payable only out of his Perſonal Eſtate, and the Wife 
being his Executrix, ſhe was in the Nature of a Debtor for them; and 
wherever a Perſon, by his Will, gives a Legacy as great or greater 
than the Debt he owes to the Legatee, it has always been taken to 
be a Satisfaction of the Debt. But per Lord Chancellor, this Doctrine 
has already been carried too far, and he would never carry it further ; 
for tho? it is true, a Man ought to be juſt before he is bountiful, and 
therefore ſhall be preſumed to pay a Debt rather than give a Legacy 
to the ſame Perſon, when it is the ſame Sum, or more, than he owes 
him; yet why may he not be both juſt and bountiful when there are 
Aſſets to anſwer both, as in the preſent Caſe; and there can be no 
Pretence to ſay, that the two firſt Annuities of 5/. each can be a Satiſ- 
faction of the like Annuities given by the Husband, becauſe they are 
given upon the Contingency of over-living ſuch a-one, which has not 


yet happened, and poſſibly never may; and then ſhall the Annuities for 


Life, which are certain, be extinguiſhed, by giving the ſame Perſons 
Arnuities in Fee, on a Contingency that may never happen ; and if that 
be ſo, as to theſe Annuities, there is no Reaſon to imagine the Wife had 
a different Intention as to the others, or that ſhe intended two of them 
ſhould go in Satisfaction of the like Annuities given by her Husband, 
and the other two not; and the Caſes where a Legacy has been held to 
be a Satisfaction of Debt, are where the Debt was owing by the ſame 
who gave the Legacy ; bur if ſuch Legacy be given upon a Contingency, 
or to take Place at a future Day, it is no Satisfaction of the Debt; and 
therefore in the principal Caſe it was decreed, that the Annuities given 
by the Wife were diſtinct additional Annuities, and not an Enlargement 
only of the Husband's Annuities from an Intereſt for Life to an In- 
tereſt in Fee, as it was urged to be, and therefore ſhould go in Satiſ- 
faction of thoſe Annuities; which the Court held they ſhould nor, bur 
that the Annuitants ſhould take both. 
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. Legacies. 


Abr. Ez. 296, 
297. 


(E) Of Legacies veſted oz lapſed : And herein, 


1, Where it (hall be a lapſed Legacy by the Legate'; 
dying in the Life-time of the Teſtatoz, and where in 
ſuch Caſe it ſhall veſt in another Perſon, to whom it is 
limited over. 1 t 81 e 


| ſeems by the Rule of the Civil Law, and by the Caſes on this Head, 
that if a Legacy be deviſed ro J. S. and he dies in the Life- time of 


the Teſtator, that the Legacy is lapſed, there being no ſuch Perſon to 


2 Vern. 521, 
Elliot and 
Davenport. 


Abr. Eg. 296. 
Burnet and 
Ho/grave. 


ern 466-7. 
F arles ver. 
England. 
Preced. Chan. 
200. S. C. 


take at the Time when the Will is to take Effect. 

So where A. by Will, reciting that B. owed him 400 J. gave and be. 
queathed that 400 J. to him, provided he out of the 400 J. paid ſeveral 
Sums in the Will mentioned to his Wife and Children, and the Reſt and 
Reſidue he freely and abſolutely gave to him, and willed and required the 
Executor to deliver up the Security immediately upon his Death, and not 
ro claim or meddle with the Debt, or any Part thereof, but to give ſuch 
Releaſe or Diſcharge, as B. his Executors or Adminiſtrators, ſhould require | 
or think fit ; B. died in the Life-time of the Teſtator ; and it was held, tha | 
the Money directed to be paid the Wife and Children was well deviſed; 
but as to the Reſidue deviſed to the Debtor himſelf, that it was a lapſed 
Legacy, he dying in the Life-time of the Teſtator ; altho' it was admit- 
ted, that if the Teſtator had ſaid, I forgive ſuch a Debt, or that my Exc. 
cutor ſhall not demand it, or ſhall releaſe it, that would have been a good 
Diſcharge of the Debt, tho* the Debtor died in the Life-time of the 
Teſtator. 

A. deviſed an Eſtate to his Wife for Life, and after to the Plaintiff, his | 
Niece, and her Heirs, upon Condition and to the Intent that ſhe pay 
400 J. to ſuch Perſon, as his Wife by her Will in Writing, or any other 
Writing, ſhould direct and appoint, and dies; the Wife after marries a 
ſecond Husband, and then makes a Will in Writing, and thereby, re- 
citing the Power given her by her former Husband's Will, appoints the 
4.00 J. to be paid. to her Husband, his Executors or Adminiſtrators, and 
that when he ſhall have fully received the 400 J. he ſhall pay 100 J out 
of it to B. 50 J. to C. and 501. to D. and makes her Husband her Exe- 
cutor; and then goes on, and ſays, that ſhe has publiſhed this her laſt 
Will and Teſtament in the Preſence of three Witneſſes; and the Husband 
ſubſcribed that he does approve of this Will; afterwards the Husband 
died before her, and makes her Executrix of his Will and Refiduary 
Legatee; then B. and C. die, both inteſtate, and afterwards the Wife 
dies, and the Defendants take out Adminiſtration to her, with the Will 
annexed, and alſo Adminiſtration to B. and C. and the Queſtion was, 
whether this Appointment being made by Will, and the Appointee dying 
before the Appointor, this ſhould be in the Nature of a Legacy, and 1» 
the Appointment void, the Teſtatrix ſurviving the Nominee; and my 
Lord Keeper held, that if it was a Thing purely Teſtamentary, it would 
be plainly a lapſed Legacy, but that in this Caſe the 400 J was not in it 
own Nature Teſtamentary, but they take as Nominees, and it is but the 
Execution of a Truſt ; and decreed the Money to be paid. | 

So where E. made her Will, and deviſed in theſe Words, J give ut 
my loving Kinſman R. H. the Sum of 3 oo l. one 1001. Part whereof, le 
doth owe me, which I intend to give to my Couſin S. H. bis youngeſt Daug!- 
ter; but my Will and Deſire is, that he will give the ſaid 3001. to his Daugb- 
ter S. H. at the Time of his Death, or ſooner, if there be Occaſion, for ber 
better Advancement and Preferment; the Teſtatrix at the Time of making 
ner Will was in England, and it happened that R. H. died in Ireland, w_ 
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Days before the Death of the Teſtatrix; afterwards F. H. died, at the 
Age of ſixteen, and unmarried, and the Plaintiff was her Adminiſtrator; 
and it was decreed at the Rolls, and affirmed by my Lord Chancellor, 
that the Words I deſire, or I will, amount unto an expreſs Deviſe, and 
that the 1007. Bond to the Teſtatrix ſhould be aſſigned to the Plain- 
tiff, and the 200 /, paid him, with Intereſt, from the Time of exhibiting 
the Bill; altho' it was inſiſted upon, that a Benefit was deſigned R. JJ 
and that he was not a bare 'Truſtee; far he was to have the Intereſt of 
the 300 J. for his Life, unleſs his Daughter had Occaſion for it before his 
Death, which ſhe had not. 841 

But if the Teſtator gives his Siſter 350 J. upon Condition that ſhe, at 
or before her Death, give to her Children 200 / thereof, and the Siſter 


dies in the Life-time of the Teſtator, the whole Legacy is lapſed; altho' 


it was inſiſted, that if the Deviſe had been only of the Intereſt of the 
2001. to the Teſtator's Siſter for Life, and the Principal to the Children, 
that had been a good Deviſe to the Children as to the 2007. and it would 
not have been loſt by the Mother's dying in the Teſtator's Lite-time, and 
the Intention of the Feſtator in this Caſe amounted to as much; bur ic 
was adjudged ut ſupra, the Court taking it, that being a Deviſe of Money, 
the abſolute Property veſted in the firſt Legatee: Cre. 

But however a Legacy may become void or lapſed by the Legatec's 
dying in the Life-time of the Teſtator, yer it is plain, that if in ſuch 
Caſe there be a Limitation over to another, that the Limitation over 1s 
good, tho* the firſt Legatee die in the Life-time of the Teſtator; as 
where A. deviſed 500 /. a-piece to his two Grandchildren by Name, and 
if either of them die, his Share to go to the Survivor ; one of them died 
in the Life-time of the Teſtator; and it was held, that his Share ſhould 
go to the Survivor, and was not a lapſed Legacy. 

So if A. deviſe 15001. a- piece to the four Children of F. S. by Name, 
to the Sons to be paid at their Age of twenty-one Years, and to the 
Daughters at eighteen, or Days of Marriage; and in Caſe one or more 
of the aforeſaid Children ſhall happen to die before his, her, or their 
reſpective Legacy or Legacies ſhall become due, then ſuch Legacy or 
Legacies ſhall go to the Survivors of them; and in Caſe three ſhould die, 
then the Survivor to take the whole; if one of the Children dies in the 
L.ife-time of the Teſtator, the Survivors ſhall take that Share, and it 
ſhall not be a lapſed Legacy. | 

So where a Legacy of 50 J. was given to A. at Twenty-one, or Mar- 


2 Vern. 116. 
B rkbead vec. 
Coward. 


Preced. Chan. 
470, 471. 


2 Vern, 20). 
Miller and 

Warren, de- 
creed, 

2 Vern. 611. 
Ledſome and 
Hickman, N 


S. P. decreed. 


2 Vern. 378. 


riage, and 50 J. to B. at Twenty-one, or Marriage, and in the Cloſe of Dre and 


the Will the Teſtator added, If any Legatee dies before his Legacy is pay- 
able, the ſame ſhall go to the Brothers and Siſters of ſuch Legatee ; A. dying 
in the Life-time. of the Teſtator, it was adjudged no lapſed Legacy, but 
that it ſhould go to the Brothers and Siſters. | 

So where a Man deviſed to A. and B. the two Daughters of his Bro- 
ther G. to be paid within a Year after the Death of his Wife, viz. 501. 
to A. and Fol. ro B. if they ſhall be both alive at the Time of Payment, 
but if either of them ſhould die before, then the ſaid 100 J. ro the Sur- 
vivor of the ſaid two * ; one of the ſaid two Daughters died in 


Mole ſwort h. 
1 Vern. 42 5. 


2 Vern. 653, 


744- S. P. 


Abr. Ey. 298. 


Scoolding und 


Green. 


the Life-time of the Teſtator ; and the only Queſtion was, whether the 


ſurviving Daughter ſhould have the whole 100 J or only the 50 J. and 
Rawlinſon and Hutchins, Lords Commiſſioners, were clearly of Opinion, 
that ſhe ſhould have the whole 100 J. they ſaid, that by the firſt Clauſe 
of the Will it is a joint Deviſe to them of the 100/. in which Caſe, if 
the Will had gone no farther, if one had died, it would have ſurvived to 
the other; then the vzz. that comes after is only a Severance of it, in 
Caſe they ſhould both live to the Time of Payment, which they did nor ; 


and then the laſt Clauſe of the Will, in Caſe either died before-the Time 


of Payment, is a new Subſtantive Deviſe of the whole 100 J. to the. Sur- 
or; and decreed accordingly. 


Vol. III. 6 F Sp 
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Abr. Eg. 243- - So where one made his Will, and, after ſeveral Legacies, gave am | # 


Trin. 1730. deviſed all the Reſt, Reſidue, and Remainder of his perſonal Eſtate , 4 


Hunt and 


B#rkley. three Perſons, whom he thereby made his Executors, one of them dies 


in the Life-time of the Teſtator; and the only Queſtion was, wherhe; © 
the two furviving Executors ſhould have the whole, or whether the thire © 
Part ſhould be diſtributed, according to the Statute, amongſt the next c 
Kin; and the Maſter of the Rolls, on Time taken to conſider of e 
Caſe, and citing moſt of the Authorities, both out of the Civil and Com. 
mon Law, was of Opinion, and decreed accordingly, that the two fur. © 

viving ſhould take the whole. 


2, Mhere a Legacy ſhall be tald to be veſted oz lapſed, | 
being to be paid at a future Time, to which the Legate | 
did not arrive. 1 5 


: 
4 


This Diftin- The Rule and Diſtinction which hath obtained in theſe Caſes, aud 


Sion is laid which is agreeable to the Rule of the Civil Law, is, that if a Legacy be 


down in deviſed to one generally, to be paid or payable at the Age of Twenty. 
* one, or any other Age, and the Legatee dies before that Age, yer this 


Sœbinb. 311, is ſuch an Intereſt veſted in the Legatee, that it ſhall go to his Executr 


313. or Adminiſtrator; for it is debitum in præſenti, tho* ſolvendum in fum, 
Off- Ex. 347- the Time being annexed to the Payment, and not to the Legacy itſelf; 
a os but if a Legacy be deviſed to one at Twenty-one, or if, or when he ſhall | 
of Fra Bag attain the Age of Twenty-one, and the Legatee dies before that Age, 
Caſe, the Legacy is lapſed ; and tho', ſays my Lord Cowper, this Diſtinio © 
2 Chan. Caſes was at firſt introduced upon very flender Reaſons, and probably upon no 
of} 115 other but from a conſtant Willingneſs in the Civil Law to ftretch in | 
Carth. 52. Favour of a particular Legatee _ the Reſiduary Legatee, who wen | 
1 Vern. 462. away with the whole Surplus of the perſonal Eſtate; yet it being the | 
2 Vern. 673. Rule of the Eccleſiaſtical Courts, it is fit that the ſame Rule ſhould be 

Preced: chan. Obſerved in Chancery, as this Court has now a concurrent Juriſdi®ion | 


the. B 294, with the Eccleſiaſtical Courts in Matters of this Nature, and therefore 
295. there ought to be a Conformity in their Reſolutions, that the Subjet 
might have the ſame Meaſure of Juſtice, in which Court ſoever he 
ued. | | 


Paſcb. j Ane, But if Legacies are given to Children, and if any die, their Legacies | 5 
Strick ver. to ſurvive, yet after Twenty-one, or Marriage, there ſhall be no Suri - 
Hudſon, in yorſhip, tho the Words are general. | | 


Canc. 


2 Vern. 613. So if a Legacy of 50 J. is deviſed to F. S. when of the Age of fixteen 9 


Stapleton vor. Years, and Intereſt in the mean Time, to be paid Quarterly, this is I 
Cheele. Legacy veſted, and ſhall go to the Repreſentative of the Legatee, becauſe 


it carries Intereſt. 


2 Salk. 44. But if A. deviſe in theſe Words, viz. I give 100 l. a. piece to the tw 1 
Children of J. S. at the End of ten Tears after my Deceaſe, and the Chi. 


Snell and 


a dren die within the ten Years, this is a lapſed Legacy, and is fo in al 


Caſes where the Time is annexed to the Legacy itſelf, and not to tht 
Payment of it; tho' it was objected, that this differed from the Cale 


where a Man deviſes 100 J. to J. S. at his Age of twenty- one; becauſe i = 


is a Contingency whether he will attain to that Age; but the Expiration . S 
of the ten Years is inevitable. | E. 


Abr. Eq. So where one being poſſeſſed of a very conſiderable Eſtate, Part in 3 
2 * Jamaica, and Part in England, and being himſelf reſiding in Tamas 
South, made his Will, and thereof ſeveral Executors, ſome for his Eſtate n 


Jamaica, and others, reſiding in England, for his Eſtate here, ane, 
amongſt other Things, deviſed in theſe Words, viz. I give and bequeail 'Y 
ro J. S. now wnder the Cuſtody of R. D. the Sum of 2000 l. at the Me o 1 
*verity-one Nears, to be paid by my Executors in England, and deviſed 5 4 
- I 1 


. ˙ ]⁵ꝛu-u V ˙ mw ö 


* 
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(x) Of Conditional Legacies, and how far 


2 Will, yet this is no (a) Forfeiture of the Legacy, if there was probabilis (a) If the 


= feit the Legacy. 


Conditions reſtrictive of that Power are againſt Law, and void. (b) If an An- 


5 5 : Legaties. 479 


the Reſt and Reſidue of his Eſtate to the Plaintiff, and died. F. S. 
having attained his Age of eighteen, made his Will, and thereby deviſed 
this Legacy, and all his Eſtate, to the Defendant ; and my Lord Chan- 
cellor held this a lapſed Legacy, and that it was a vain Endeavour in the — 
Defendant's Counſel to conſtrue it a preſent Legacy, and therefore veſted 
by the Word nom, becauſe it was a plain Deſcription of the Condition ot 
the Legatee, viz. now under the Cuſtody of, Sc. for otherwiſe they 
muſt ſtop at row, which would be playing with the Words; and tho? the 
Word paid was made Uſe of, yet it was plainly intended a Deſignation of 
the Perſons by whom the Legacy was to be paid, viz. by his Executors 
in England, which was proper, he having two Sets of them. 


Where Legacies or Portions charged on the real Eſtate are veſted, or 
ſhall fink in the Inheritance, for the Benefit of the Heir at Law, 
vide Title Heir and Anceſtor. 


* —_ 
— — 


the Condition mult be complied with, other⸗ 
wile the Legacy will be fozfeited. 


F a Legacy be given on Condition not to diſpute the Will, and the 2 Yerz. 91. 
Legatee commences a Suit, whereby he diſputes the Validity of the 


Cauſa Litigandi. Lord of a 
= ; Copy hold 
Manor comes to a Copy holder, and requires him to do his Serviecs, and the Copyholder anſwers, If 
they are due, he will do them, bat it ſhall be tried at Law firſt, whether they are due or not; this is 
no Forfeiture, being no wilful Refuſal. 1 Rel. Abr. 506. 1 Rol. Rep. 429. 3 Bulſ. 80, 268. 4 Co. 21.4. 


But what we are here chiefly to conſider is, how far Conditions, an- 
nexed to Legacies which reſtrain Matriage, are to be performed, and how, 
and in what Caſe, the Neglect or Non-performance of them will for- 


And here we muſt obſerve as a general Rule, that all Conditions in Swirb. 266. 
Reſtraint of Marriage are to be conſidered ſtrictly, being prejudicial to 
Society, as they hinder the Propagation of the Species. 

Therefore by our Law, as alſo by the Civil Law, a Deviſe upon Con- Godetph. Oh 
dition not to marry, or not to marry a Perſon of ſuch a Profeſſion or Leg. 45. 
Calling, is void, whether there be a Limitation over, or not ; for (b) every Sinb. 266. 


Perſon ought to be at Liberty to marry when he pleaſes; and therefore | x,” 5 


5 | nuity be be- 
queathed by a Man to his Wite for ſo many Years, if ſhe ſhall remain a Widow ſo long, this i a good 
conditional Bequeſt, becauſe of the particular Intereſt every Husband has in his Wife's remaining a 
Widow ; for thereby ſhe will the better take Care of the Concerns of his Family, in Reſpe@ of which 
he may well allow her a Maintenance for that Time, to 'ceaſe when ſhe removes herſelf into the 
Intereſt of another Family. God-{ph. Orph. Leg. 45. — But if a Stranger give a Legacy upon ſuch Con- 
dition, it is not good; for there is no more Reaſon for reſtraining a Widow from marrying, than a 
Maid. Gogolph. 46. — Where a Man deviſed, after Debts and Legacies paid, the Surplus of his Eſtate 
to his Wife and his Son Fehn, e ually berwixt them, and adds, whom I make my Executors, and farther 
wills, that ſhe ſhould continue his true Widow; but if ſhe marry again, my Mi is, jbe ſhall render the | 
Right of being my Executrix to my Son Roger, to be Partner with bis Brother John in the Executorſhip ; and | 4 
t was held, that by the Wife's marrying again, ſhe had as well loft her Share of the Surplus, as her 
Right to the Executorſhip. 2 Fern. 598. Barton verſus Barton, ; 


Alſo [ 


— 


1 
a 
{ 
„ 
d 


ro woe BB > _ 3 


F 
, 4 


* 


| 
| 
{| 
| | 


Legacies. 


Scoinb 267. Alſo by the Civil Law, a Gift or Deviſe upon Condition not to marry 
(a) If one be ithout (4) Conſent is void, tho' there be a Limitation over; for the 


—_—_— Maxim there is, Matrimonium debet eſſe liberum. 


Legatee, up- IE | : 

on Condition he marry with the Conſent and Approbation of another, and if he marry againſt thei, 
Conſent, that the Execu'orſhip or Legacy ſhall go to another; yet he ſhall have the Executorſhip gr 
Legacy: Bur in this Caſe it is ſaid, that he is bound to ask Conſent, and to marry ; for both these 
Parts of the Condition are lawful, tho* the Part is not, that reſtrains him from marrying againſt th, 
Conſent of another. Godotph 46. Gta? 


| 4.80 


— 


rn . 


Sinh 267-8. But tho' Conditions which reſtrain Marriage generally are void, yet 
| Vern, 20. both by our Law and the Civil Law, a Condition, that reſtrains Mar. 
riage as to Time, Place, or Perſon, is good; as not to marry before 
Twenty-one, not to marry at 7ork, not to marry a Papiſt, G. 
2 Chan. Ca. But the prevailing Diſtinction in the Courts of Equity as to this Matter 
22, 138. is, between ſuch Conditions as are good, and bind the Legatee, and ſuch 
1 e 199 as are only in Terrorem ; as to which it is clearly agreed, that if a Legacy 
> Vern, 293. be given to a Perſon upon Condition that he or ſhe marry with the Coy. 
Preced Chan. ſent of F. S. that in ſuch Caſe the Condition is only in Terrorem, and 
565. the the Legatee does not forfeit, tho* the Marriage was without ſuch Con- 
_ bing ſent ; but if in this Caſe the Legacy had been limited over to another, 
there ſaid, the Marriage without Conſent had been a Forfeiture ; and the Reaſon 
that tho'a hereof is, not only from the Intention of the Teſtator appearing more 


Lawyer may ſtrongly in the latter, than in the firſt Caſe, but alſo becauſe the Cours © 


panty a cannot in this Caſe relieve againſt the Forfeiture, without doing an Injutyj 


feirure, not to the Perſon to whom it is limited over. 

being limur- a | . 1 

ed over, yet the Parties themſelves might not be ſo learned, and therefore it would be ſome Terror 
to them to venture to break it; and without this Diſtinction, Strangers Executors might run awy 
with a great Part of a Man's Eſtate from bis Children, 


1 Chan. 38. If by Leaſe 9000 J. is ſecured for a Feme Sole, in caſe ſhe marries nat 
Fleming and contrary to the Liking of A. and if ſhe doth, then for ſuch Perſon as 4 
CEE Ow ſhall nominate, and for Want of ſuch Nomination, for 4. and ſhe mar. 
5. C. eited; ries without the Conſent of A. yet he cannot diſpoſe of the Leaſe other. 


and there wiſe than for her Benefit; for it would be the moſt unreaſonable Thing 


1 that imaginable, that his Giving or Refuſing his Conſent ſhould have any In- 
b fluence in an Affair that was to turn ſo much to his own Advantage. - 


ence between a Condition that a Perſon ſhall not marry without Conſent, and where it is that the 


Party ſhall not marry againſt Conſent. 


1 Vent. 199. If A. deviſe a Meſſuage, Ec. to B. his Wife for Life, Remainder to 


4 > yd 138 C. his Grand-daughter in Tail, upon Condition that ſhe marry with the 


Fry and Por. Conſent of his Wife and P. and E. or the major Part of them, and it 
ter, ſhe marry without their Conſent, or die without Iſſue, the ſame to te- 
main to F. and her Heirs; and C. marries without the Conſent of an) 
of them, who, as ſoon as — hear of it, declare their Diſlike to the 


Marriage, but afterwards conſent to it; yet C. ſhall not be relieved in 


Equity, for the ſubſequent Aſſent cannot deveſt the Eſtate which v3 

before veſted in F. neither can there be any collateral Averment that the 
Condition was intended only in Terrorem. 
2 Vern. 580, A. deviſed 3ool. to B. her Daughter, and that if ſhe es under 
Meſzret ver. Twenty-one, without Conſent of the Executors, or major Part of them, 
Meſgret. the Legacy to go to the Children of her Siſter, the Wife of C. and made 
C. and two others Executors; B. being at the Rouſe of C. there marries 
his Son, by a former Wife, with his Privity, being under Twenty-one; 
B and her Husband bring a Bill for the Legacy, C. in Favour of Þ 
other Children, inſiſts that the Legacy is forfeited ; the other Executo! 
confeſſed they had Notice of the Courtſhip, and did not contradict of 

1 


diſapprobe 
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diſapprove of it, and the 3007. was decreed the Plaintiff's, there being, 

at leaſt, a tacit Conſent. ; ; 
4. deviſed to bis Daughter M 1007. to be paid by his Executors 4%, Eg. 112, 
® upon her Day of Marriage, or Age of Twenty-five. Years, which ſhould 2 ver, 

| ® firſt happen, upon Condition that ſhe ſhould marry with the Conſent of““ 


{ach and ſuch Perſons ; and if ſhe married without their Conſent, then 
to have 501. only, and no more, and gave the Reſidue of his Perſonal 
Eftate to. the Defendants; M. married the Plaintiff, without ſuch Con- 
® ſent, before ſhe was twenty; and it was held by the Maſter of the 
Rl, that this was more than a Clauſe i» Terrorem, and that the Deviſe 
of the Surplus of the Perſonal Eſtare was a Deviſe over of the 501. on 
M's Diſobedience. 3 
4 One, by Will, deviſed 1300 J. to his Daughter A. to be paid at her Aub. 1688. 
Age of Twenty-one Years, and if ſhe died without Iſſue before 'Twenty- Pawlett and 
one, then to go over to B. provided that if ſhe married before Twenty- Dogget in Cams 
one, without Conſent of certain Perfons, then to go over to C. She did 
marry before Twenty-one, without ſuch Conſent, and upon a Bil 
brought by B. it was decreed that A. ſhould give Security, Se. for the 
= Money, if ſhe died before Twenty- one without Iſſue; and the Maſter of 
the Rolls, who heard the Cauſe, ſaid the Law was now ſettled accord- 
ingly, but the Decree was ſo ordered as to ſerve both Contingencies, 
viz. that upon her Marriage before 'Twenty-one, without Conſent, the 
Money ſhould go to C. yet ſo that if ſhe died before Twenty-one without 
Iſſue, it ſhould go to B. according to the Devife. 
| A. by Will, gave Portions to his Daughters, without mentioning any 2 Vern. 452: 
Time of Payment, upon Condition that they married with the Conſent _— and 
of his Wife; and if any married without ſuch Conſent, her Portion to en. 
go over; on a Bill brought by the Daughters for their Portions, it was [ 
2 decreed accordingly, but on Security to refund in caſe the Condition ? 
mould be broken; for it was held, that tho' the Marriage without Con- 4 
© ſent was but a Condition ſubfequent, yet the Court could not relieve 1 
= againſt the Forfeiture, by reaſon of the Deviſe over, altho' it was ad- 1 
= mitted to be a hard Condition, no Time being limited, but goes to a 1 
' | X Marriage at any Time, even after the Age of Twenty-one Years. 
The Defendant's Father deviſed to him, who was his Heir at Law, all A4b-. Eg. 112; jy 
= his Lands, Sc. (except ſuch and fuch Parts,) charged with the Sum of 113. Kg 1 
© 25001. to his Daughter (fince married to the Plaintiff) at her Age of — i 
= Twenty-one Years, or Marriage, which ſhould firſt happen; and deviſed | | 
the excepted Lands, in Truſt, to be ſold for the Payment of his Debts, 
provided that if his ſaid Daughter ſhould marry in the Life-time of her 
Mother, without her Conſent firſt had in Writing, then 5001. Part of 
the ſaid 25007. ſhould ceaſe, and ſhould be applied towards Payment of 
his Debts charged on the ſaid excepted Lands, and appoints his Wife to 
be Guardian of his ſaid Daughter, and makes her Executrix, and dies; 
the Daughter attains her Age of Twenty-one Years, and without the 
Conſent or Privity of her Mother intermarries with the Plaintiff, who 
vas a Gentleman of ſome Eſtate, and called to the Bar, but had made 
no Settlement or Proviſion for his Wife ; and therefore the Defendant, 
2 the Heir at Law, refuſed to raiſe or pay any Part of his Siſter's Portion; 
and inſiſted likewiſe, that by her Marriage without her Mother's Con- 
A ſent, Soo J. Part of her Fortune, was become forfeited ; whereupon the 
4 BY Plaintiffs brought their Bill to have the whole Portion raiſed by Sale of 
.: bl the Land charged therewith. Per Lord Keeper, this is. a Portion to be 
3 raiſed out of Lands, and therefore to be conſidered as Land ; and tho? it 
de to go towards Payment of Debts on Breach of the Condition, and 
X *bere appear one Hundred and twenty Creditors concerned, yet none 
that are in Danger of loſing their Debts; and it is then to be con- 
© ſidered as it ſtands upon the Condition itſelf, and therefore the Plaintiff 


: muſt have her whole Portion, for the Teſtator has appointed two Periods 
Vol. III. of 
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of Time to intitle her to it, 212. Marriage, or the Age of Twenty-one. 


and as ſhe has attained that Age, it becomes a veſted and ſettled Interep 
in her, not to be deveſted by the Marriage without the Conſent of the 


Mother, for that Conſent cannot, in any Reaſon, be carried farther 
than during her Minority. | 


Preced. Chan. A. having Ifſue three Daughters B. C. and D. deviſed 1000]. to be 


$62. Sempbil paid to B. at the Age of Twenty-one, or Marriage, upon Condition tha 
— 1 ſhe married with the Conſent of his Executors; and likewiſe deviſed 
the Dutehy to her ſeveral Meſſuages, Ec. upon the like Condition, and after ſever; 


Court by other Legacies and Bequeſts he deviſed the Reſidue of his Eſtate to his 


Lechmere Executors, for the Benefit of his Children; B. married, againſt the Con- 


RNs ſent of the Executors, a Perſon who made his Addreſſes to her in her 


C. J. againſt Father's Life-time, which the Father knew, and was diffatisfied at; ſhe 
the Opinion had likewiſe Notice given her by the Executors of her Father's Will, and 
of Juſtice that by marrying without their Conſent ſhe would be in Danger of for. 
* feiting her Legacy; and that they could not approve of that Match, be. 


cauſe they knew that her Father difliked it in his Life- time; yet it vn 


held, that there being no expreſs Limitation over, the Deviſe of the 


Reſidue being after Debts and Legacies paid, that the Condition wy | 
only in Terrorem, and that the Marriage, without Conſent, did nt 


amount to a Forfeiture of the Legacy, Ec. 


» - 


—y 


(G) Of Specifick and Pecuniary Legacits | | 


Land the Difference between them. 


2 Chan. Ca. A Specifick Legacy is a Gift or Bequeſt of a particular Thing, ſuc | 
as the 'Teſtator's Horſe, Cow, Sc. and differs from a Pecuniary Þ 
2 Salk. 416. Legacy, or a Sum of Money, in that the Legatee is not, in caſe of De 
(a) But tho' ficiency of Aſſets, tò (a) abate in Proportion, as Pecuniary Legates | 


25,171. y 
1 Vern. 31. 


4 Specifick muſt do. 
Legatee has : 3 5 a : | 
a Preference, and is not to abate in Proportion with other Legatees, where the Eſtate falls ſhort, u 


to the Payment of Debts, yet he cannot in any Caſe have more than the Teſtator could or did de 


viſe to him; and therefore where a Freeman of London deviſed a Leaſe for Years to F. S. who vu 


evicted of a Moiety thereof by the Widow claiming it by the Cuſtom ; and it was held, that the Þ 


Specifick N ſhould have no Satisfaction for this Eviction out of the Surplus, the Teſtator having 
Power to diſpoſe only of a Moiety. 2 Vern. 111. | 


2 Vern. 688. So if a Man deviſe his Perſonal Eſtate at I. this is as much a Spec. 
Sayer and fick Legacy, as if he had enumerated the ſeveral Particulars of it; and 


Sayer. 


392. S. C. fick Legacy intire. 


Preced Chan, But if the Teſtator deviſe his Perſonal Eſtate at A. and his Perſonal | : 
393. Eſtate at B. and then deviſes a Legacy out of his Perſonal Eſtate, dl. 
has no Perſonal Eſtate but what lies in thoſe two Places, the Pecuniaf7 ! 


Lo muſt be paid out of theſe Specifick Legacies thus particulat) 
deviled. | 


Preced. Chan. So if after ſeveral Specifick Legacies the Teſtator deviſes a Pecunia!! Þ Þ 
* Legacy, or Sum of Money, out of all his Perſonal Eſtate whatſoever; Þ* 


: this Caſe the Pecuniary Legacy ſhall come out of the Eſtate # 
arge. 


other, be taken in Execution by Creditors on a Judgment obtained, ( 
they may be) the Specifick Legatee ſhall have Recompence in Equi 
againſt the Executors, or Reſiduary Legatees, for the Value, who de 
to have nothing till after the Debts and Legacies paid, 


F „ 7 


Priced. Chan, tho the other Legacies fall ſhort, yet the Legatee muſt have this Spece ] 


It a Horſe, or Term for Years, which is ſpecifically deviſed to . by 


SIG Tegattes. 


© ſuch Caſe he muſt bear the Loſs himſelf 


* 
*— ct — OY ——_ y 
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' $. having 4000/7. ſecured to him by Bond in the Names of A. and 44. Fg. 298. 
B. in Truſt for himſelf, deviſed it to his Daughter, (now married to omg Ca 2 
the Plaintiff) and made her Reſiduary Legatee, and by the ſame Will — F 
deviſed a Leaſe he had in Farm to R. D. and there not appearing Aſſets 

at his Death to pay his Debts, this Farm deviſed to R. D. was fold for 

Payment of Debts; afterwards, by Decree of this Court, the 4000 l. 

was adjudged to be Aſſets to pay Debts, and was brought into Court, 

there to. remain for that Purpoſe ; the Plaintiff propoſed to have what 

remained of the 4000/7. paid out of Court to him, all Debts being (as ir 

was ſaid) paid, and the Defendant R. D. oppoſed it till he had firſt had 

a Satisfaction out of it for the Value of the Farm deviſed to him, and 

ſold for the Payment of Debts; the Court held, that the Deviſe of this 

Sum of Money was a Specifick Legacy, and therefore R. P. can have 

but a proportionable Part of the Value of his Specifick Legacy out of it. 


— — 


(E) Of abating, refunding, and giving Secu⸗ 
rity foꝛ that Purpoſe, | 


Dany Legatees ſhall abate in Proportion to the Deficiency of Cro.Bliz. 46). 
Aﬀets z and therefore if the Eccleſiaſtical Court go about to compel Mer 413. 
an Executor to pay a Legacy without Security to refund, a Prohibition Owen 72. 


will be granted; for tho' an Executor may pay a Legacy without ſuch me gs 


Caution or Security, Jet he is not obliged to do it. 
c 


So if a Man deviſe ſeveral Legacies, as 1004, to one, and 50 J. to 1 Verr. 31. 
another, c. there altho' he directs the Legacy of 100 J. to be paid in Brown and 
the firſt Place, yet if the other Legacies fall ſhort, then the Legatec of Allen. 
the 1007. muſt make a portionable Abatement of his Legacy. 

So if a Legacy be given to Executors for Care and Pains, yet this 2 Very. 434. 


mall give ſuch Legacy no Preference, but the Executors muſt abate in Ferwe! and 


Proportion. | —__ 

As to Refunding and Abating, it ſeems clear, that Creditors may com- 1 Vern. 94. 
pel Legatees in Equity to refund when Aſſets become deficient, altho' 2 Vent. 358, 
there was no Proviſion made for refunding at the Time the Legacies 300. 
were paid. 3 8 

So where A. being indebted to B. made C. his Executor, and C. waſted 1 Very. 162. 
the Eſtate, and died, having deviſed ſeveral Legacies, and made D. | 
Executor, which Legacies D. paid, and B. having exhibited a Bill againſt 
D. the Executor of C. for his Debt due from the firſt Teſtator, and againſt 
the Legatees in the Will of C. to compel them to refund their Legacies, 
there not being ſufficient Aſſets of the firſt Teſtator, it was decreed ac- 


4 e Be (a) for a Creditor may follow the Aſſets in Equity, in whoſe () = Vern. 
| 0 


Hands 


ever they come. 2035. laid 


Alſo one Legatee may compel a Pecuniary Legatee to refund where, ,.. 
the Aſſets become deficient, tho? there was no Proviſion made for Re- 125 248 
funding, altho* he hath ſtill Remedy againſt the Executor, and may 2 Chan. Ca. 
compel him to pay it out of his own Purſe, if he voluntarily paid away 132. 
the Aſſets to the other Legatees. 5 
But it ſeems to be agreed, that an Executor who voluntarily pays a 2 Chan. Ca., 
Legacy, or aſſents to the Deviſe thereof, cannot, either in Favour of 145 


other Legatees or Creditors, compel the Legatee to refund, but that in 8 
453, 460. 
2 Vern. 205. 


But 


— —ͤ — —ↄũ ꝓ — ꝑ 2 


" "— * — „ 
— 


* 
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— 


chan. Ca. Rut it is ſaid, that if an Executor pays out the Aſſets in Legacies, and 
* aftcrwards Debts appear, of which he had no Notice at the Time of 
2 Vern 205. p ayment of the Legacies; or if he had been compelled by a Decree in 
Equity to pay Legacies, that in theſe Caſes he may, by Bill in Equity, 
compel the Legatees to refund, altho' he took no Caution or Security 
for that Purpoſe. | 


— 


_—_— —— — * a — 4 


> 


(1) Of Reſiduary Legacies and Legatees, 


Vide Tit. T HE Teſtator's making his Will, and appointing an Executor, is a 
Executors and Diſpoſition of all his Perſonal Eſtate, after Debts and Legacies paid, 
1 to ſuch Executor, without more Words; but if the Teſtator appoints, 
To that after his Debts and Legacies paid F. S. ſhall have the Surplus, or 
what remains; then is J. S. Reſiduary egatee, and may ſue for and 
recover ſuch Surplus or Reſidue, and is alſo, upon the Executor's Re- 


fuſal to prove the Will, intitled, from his Intereſt therein, to Admini- 


ſtration, with the Will annexed. 


Carth. 5a. fer If a Reſiduary Legatee die before the Debts are ſatisfied, ſo that it 
doth not appear to how much the Surplus will amount, yet the Executor 
or Adminiſtrator of ſuch Legatee ſhall have the whole Reſidue of the | 
Perſonal Eſtate which remains over, Sc. and not the Executor of the firſt | 


Cuviamse 


Teſtator. 


Palm. 409. Alſo if there be a Reſiduary Legatee, and the Executor omits Part of 
the Teſtator's Effects out of the Inventory, or undervalues thoſe which | 
he puts in, the Reſiduary Legatee may file a Bill of Diſcovery againſt 


him before he has paid the Teſtator's Debts. 


Abe. Eq. 305 If a Man deviſe all the Reſt and Reſidue of his Perſonal Eſtate, after 
Lord Cafle- Debts and Legacies paid, to J. S. and ſeveral of the Creditors are barred Þ 


8 5 by the Statute of Limitations, who notwithſtanding ori reds againſt 


rhe Executor, and he refuſes to plead the Statute of Limitations, yet 


Equity will not, in Favour of J. S. to whom the Surplus is deviſed, | 


compel the Executor to plead the Statute. 


« 
* 1 
woe * hs WY 2 


RY * 8 


* 


(Y) Of the Payment of Legacies: And herein, 


i. hat (hall be a good Paxment, and to whom to be 
Preced. Chan. N Executor, in the Payment of a Legacy, ought to be careful that | 
228. he takes a proper Receipt, or has ſufficient Vouchers of the Fay: BY 


ment; and the rather, becauſe it is held to be ſuch an equitable Demand 


(a) 1 Vern. as is not (a) barred by the Statute of Limitations. 
2 56, ——_— Bur ; 
where after Length of Time a Legacy was preſumed to have been paid, vide 2 Vern. 21, 484. 


1 Chan. ca. Alſo an Executor ought to be careful that he pay it to the proper 


245 Hand that has Authority to receive it, and that without a Decree d 
(b) Where a 


1 
1 other Relation of an Infant. 


Spiritual Court that his Childrens Legacies, being Infants, might be paid to him, and a Prohibition 


granted, Codb. 243 · 


Order of a Court of Equity he cannot pay it to the (6) Father, or ] 


— 


” 
« . * 
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| and that if 
& ſuitable Proviſion on his Wite; and that this Legacy being liable ro 
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— — 
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a Legacy of 1001. was deviſed. to an Infant of about ten Ar. Ez. zoo. 
1255 * Net 8 paid this Legacy to the Father, and took To. ver. 
. 5 77. 

his Receipt for it; when the Infant came of Age, the Father told him 

he had ſuch a Legacy of his in his Hands, but could not pay it unme- 
diately, but however would not have him trouble the Executor about 

it, for that he would give it him; upon this the Son reſted ſatisfied for 

about fourteen or fifteen Years, and he and his Father carried on a 
Toint-Trade together, and then became Brankrupts ; and upon a Com- 

*nifſion taken out againſt the Son, this Legacy, among other Things, was 
aſſigned for the Benefit of his Creditors ; and the Plaintiff, the Aſſignee 

of the Commiſſion, brought his Bill againſt the Executor, to have an 
Account and Payment of the Legacy ; and for the Defendant it was in- 

ſiſted, that this would be an extream Hardſhip on him, if he ſhould be 

obliged to pay it over again that he had already fairly and honeſtly paid 

it to the Father whilſt he was in good Circumſtances, and if Application 

had been made ſooner, he might have had his Recompence over againſt 

the Father; that the Father was by Nature Guardian to his Children, 

and ſuch Payments to him have formerly been allowed good; tho* now 

indeed this Court has thought good to extend its Care farther for ſuch 
Children, and diſallowed ſuch Payments; but the Circumſtances of this 

Caſe were ſuch, that the Defendant, it was hoped, would not be an- 


4 ſwerable again for it. My Lord Chancellor ſaid, that if the Father had 


not made his Son ſuch Promiſe of Recompence, and the Son had 
acquieſced all that Time, the Caſe might have been more doubtful; but 
this Promiſe of his Father drew him to forbear applying to the Executor 
ſooner, and ſince his Father had not, nor could now make good his 
Promiſe, being a Bankrupt likewiſe, the Reaſon of the Son's Forbearance 
was at an End; and he thought the Rule of this Court, in not ſuffering 
Parents to receive their Childrens Legacies, was founded on very good 
Reaſon; and therefore leſt this Caſe might hereafter be cited as a Pre- 
cedent, when the Circumſtances attending it were forgotten, and to diſ- 


- countenance and deter others from paying ſuch Legacies to the Parents, 


(tho? he did not deny the Hardſhips of this particular Caſe) he decreed 
againſt the Executor, which was affirmed on a Rehearing. 
If a Legacy be given to a Feme Covert, it muſt be paid to the Huſ- 2 Vern. 261. 
band ; alſo where a Legacy was given to a Feme Covert who lived 
ſeparate from her Husband, and the Executor paid it to the Wife, and 
took her Receipt for it, yet on a Bill brought by the Husband, he was 


3 | decreed to pay it over with Intereſt. 


Alſo it hath been adjudged, that if Husband and Wife are divorced 1 Rol. Abs, 


a menſa & thoro, and a Legacy is left to her, the Husband alone may 343- 


Releaſe it. | | 2 Rol. Abr. 
301. 


Moor 66 5. Cro. Eliz. yo8. Noy 45- 1 Rol. Rep 426. 3 Bulſ. 264. Moor 633. 1 Salk. 115. —— But 8 
Perſon may by Deed or Will give any Thing in Truſt for the ſeparate Ui of a teme Covert, and 
this ſhall be out of the Power of her Husband. 2 Vern. 659. 


A Legacy of 10001. was given to one, after the Death of her Mother, Abr. Eq. 54. 
© when ſhe ſhould atrain the Age of "Twenty-one Years; and the Defen- Zee ver. 


dant was appointed Truſtee for the Raiſing and Payment thereof out of 8 


certain Lands; the Legatee was drawn into an improvident Match with 


one who ſoon after became a Bankrupt, and the Commiſſioners aſſigned 


all his Effects, and gave him a Certificate of his Conformity; and the 
Aſſignees brought a Bill againſt the Truſtee for this 1000 J. who inſiſted 
that the 1 could be in no better Condition than the Husband, 

e were Plaintiff he could not prevail without making a 


a double Contingency, vix. the Death of the Mother, and the Legatee's 
Arriving at the Age of Twenty-one Years, at the Time of the Bankruptcy, 


was not ſuch an Intereſt as could be aſſigned. The Court held. that tho? 
Vol. III. 6H a | "- "beck 
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both Contingencies have ſince happened, yet thoſe being ſince the ar. 
ſznment of the Bankrupt's Eftate, and ſince a Certificate of his having 
conformed himſelf in every Thing to the Acts, he was now diſcharged 2 
a Bankrupt; and this Legacy could not paſs without a new Aſſignment 
which the Commiſſioners could not make, their Commiſſion being deter. 
mined. | 


2. At what Time a Legacy is to be paid. 


Godolyb. Orp. By the Civil Law, Executors have a Year's Time, from the Death of 

Leg. 272. the Teſtator, to pay Legacies; and in Conformity to the Civil Lay 

: Salk. 415 the ſame Rule hath been taken up, and is now followed, in the Cour 

of Chancery. 2 

2 Vern. 31, If a Legacy\is given to a Child, payable at Twenty-one Years, and 

199, 283. the Child dies before, tho' his Adminiſtrator ſhall have the Legacy, yet | © 

be muſt wait for it till ſuch Time as the Child, if he had lived, would 

have come to the Age of 'Twenty-one. | | 

Abr. Eq. 299, But where A. by Will, gave a Legacy to B. at Twenty-one, and i 

300. Laundy he died before Twenty-one, then to the Plaintiff; B. died before Twenty. 
and Williams. 

the Legacy preſently, or muſt wait till B. if he had lived, would have © 

been Twenty- one; and on Time taken to conſider of it, my Lord Chan- 

cellor was of Opinion, the Plaintiff was intitled to the Legacy preſently; | 

(a) For this (42) but that where a Legacy is given to one to be paid at Twenty-one, | 

vide 1 Leon. ſo as to be an Intereſt veſted in him preſently, tho' not payable till F 

ms . Twenty-one, if the Party dies before that Age, his Executors or Admi. | 

2 Rol. Rep. Niſtrators ſhall not have it till the Legatee, if he had lived, would be | 

134. Twenty-one Years of Age. YE 

2 Vern. 4zzt, A Legacy of 500 J. was given to the eldeſt Son of A. to be begotten, | 

Nevil and to place him out Apprentice; A. had a Son born after the Death of the 

Nevil. Teſtator, and on a Bill brought by him for the Legacy, it was decreed | 

to be paid, tho? before ſuch Time as he was fit to be placed out Appren- 

tice. 


2 Vern. 620. If Legacies are given to A. B. and C. being the Teſtator's three Co- 


Gai, and heireſſes, to be paid at their reſpective Marriages, and if any of them | 
* die, her Legacy to go to the Survivors; and one of them dies unmarried, | 7 

the Survivors ſhall not receive her Legacy before their reſpective Mar- | © 
riages, for the Condition, tho' not again repeated, ſhall go to the Whole, 
as well to what accrued by Survivorſhip as to the original Deviſe. 
3. Tlhere the Legatte ſhall have Intereſt and Mainte |? 
| nance till the Legacy is paid. 1 

* ow 41 If a Legacy be deviſed generally, it is regularly to carry Intereſt from 42 


i Foz. 251, the Expiration of the firſt Year after the Death of the Teſtator ; but ii = 


262. the Legatee, being of full Age, neglects to (5) demand it at that Time, f 


(b) hugh he cannot have Intereſt but from the Time of the Demand, 'Y 
egacy dif- * —_ 
fers from a Debt, and muſt be demanded, otherwiſe the Legatee not intitled to Intereſt. Popb. 104 . 
So tho' a Bond was given for Performance of the Will. 1 Leon. 17. - 


* Salk, 415- But it is ſaid, that if a Legacy be deviſed generally, and no Time I 


aſcertained for the Payment, and the Legatee be an Infant, he ſhall be 


paid Intereſt from the Expiration of the firſt Year after the Teſtator 4 


Death, tho no Demand be made, becauſe no Laches ſhall be imputed 
to him. | | 


. = 4 
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one; and the only Queſtion was, whether the Plaintiff was intitled 6 | 


: | | demiſed, will amount to an Aſſent. 


; 3 a n. March 137. — And therefore « ſmall Matter will amount to an Aﬀent. 1 Vern. 90, 460. 
2. 
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it is ſaid in Salk. that a Legacy left payable at (a) a certain Day, 1 Salk.g15-6, 
* 1 {1 i — without Demand) be paid with Intereſt from chat * 
Day, and that the Intereſt allowed is 5 J. per Cent. | (s) Bur in 


| | | ; Preced. Chan. 
181. it is held, that tho' a Legacy be deviſed to be =_ at a certain Time, yet it ſhall not carry 
Intereſt but from a Demand made; otherwite of a Debt. 


The Plaintiff had a Legacy deviſed to him, payable within a Year Preced. Chan, 
after the Death of the Teſtator, who was his Half-Brother ; the Plaintiff h = _—_ 
knew nothing of the Legacy, nor of the Teſtator's Death, rill the e 
Er.ecutor publiſhed it in the Gazette, and then he demanded his Legacy 
of the Defendant the Executor; and the only Conteſt was, whether the 
Plaintiff ſnould have Intereſt from the Time the Legacy ſhould have been 
paid; and the Court would not give any Intereſt, not ſo much as from 
the Jime of the Bill exhibited, nor \would they give Coſts even out of 
the Aﬀets, but the bare Legacy. , 

If a Pather deviſe Legacies or Portions to his Daughters, or younger 2 Eg. = 
Children, to be paid or payable at their reſpeRive Ages of Twenty-one % Lor. 
Years, or any other Time certain, without making any Proviſion for Thompſon, 
their Maintenance in the mean Time, and die, in this Caſe they ſhall that the 
have Intereſt for their Portions, from his Death, till paid, becauſe the —— of 
Father was obliged to have provided for them, if he had lived; but if e. 
ſuch Portions had been deviſed to them by a Stranger, to be paid or eretionar 
payable at ſuch an Age, their Legacies ſhould not carry Intereſt in the Power of a- 
mean Time, becauſe he, being a Stranger, was under no ſuch Obligation warding 


; Maint 
to provide for them. Oi. 


| | 1 Chan. Ca.60. 
So where a Father, by his Will, gave 20007. a-piece to his two 4br. Eg. 301. 
Daughters, payable at Twenty-one, and charged on Land and Perſonal Conway and 
Eſtate, .and the Perſonal Eſtate being exhauſted in Debts, my Lord Longuille. 
Chancellor held they ſhould have a reaſonable Maintenance out of the 


: Real Eſtate until their Legacies became payable, and allowed them 80 7. 
= per Ann. each. 


— — 


(L) Of the Executo?'s Alſent to a Legacy. 


Ltho' the Teſtator diſpoſes of Goods and Chattels, and Sums of G-4o1pb. Orph. 


Money, to Legarees, yet they all paſs to the Executor, and he has + gi 
them in Nature of a Truſtee, and he alone has a (H) Title in Law to them, () And 


and nothing paſſes to the Legatee, nor can any Legatee take any Thing therefore if 
co him deviſed without the Executor's Aſſent; for were it otherwiſe, it * Legatee 


E might be in the Power of a Legatee to ſubject an Executor to a Deva- nes Por 


ſtavit, which would diſcourage all Perſons from taking upon them the — Tag 


Office of an Executor. viſed wich! 


; "Ee out the Afſ- 
ſent of the Executor, he may have an Action of Treſpaſs againſt him. Dyer 254. Keiko. 128. 


But this Matter of Aſſent is only (c) a perfecting Act for the Security OF. Ex. 29. 
of the Executor, for it is the Will of the Teſtator which gives the In- ©*4olph. 148. 


| a | tereſt to the Legatec, and therefore the Law does not require any exact ky? 2 


Form in which it is to be made. Hence any Expreſſion or Act done by 2 * At. 


the Executor, which ſhews his Concurrence or Agreement to the Thing tornment of 
| | a Tenanr to 
the Grant of 

nt. 358. — And which Legarce may compel the Executor to do in the Spiritual Court. March 139. 


As 


71 * 
| * 


let 
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Paw. 33. As if the Executor ſays to the Legatee, I wiſh you Foy of the Thing 
5 Co. 29. deviſed to you, or I am content that you have it according to the Will; or 
2 5 * g if one offers the Executor Money, or ſeems willing to purchaſe a Horſe, 
"_ Sc. deviſed to F. S. and the Executor directs him to the Legatee; or if 
the Executor himſelf offers the Legatee Money for the Horſe, c. the; 
and the like Acts amount to an Aſſent. | 

Hill. 5 Am. Hence it hath been held, that if a Specifick Legacy be deviſed, as three 
* and Gowns, Sc. and the Legatee takes Money in Satisfaction of them, that 
a this amounts, firſt, to a Conſent of the Executor to the Legacy, or De. 
viſe of them, and then it is a Sale of them by the Legatee or Deviſee to 

the Executor for the Money eo inſtanti. | | 
March 136. And as an Aſſent is but a perfecting Act, the Executor cannot, after 
On 4-614, he has once given it, revoke the ſame; neither can it be given on (a) 

2 Vent. 360. Condition, or on any Limitation or Reſtriction whatſoever. 


a) If the 
CEE deliver to the Legatee the Goods bequeathed to him, to re<deliver them to him again at 
ſuch a Day, this is a good Aſſent, and the Words of Re-delivery are void. 1 Leon. 130, 131. 


*» 


March 136. If A. deviſe a Term to B. for Life, Remainder to C. and the Exe. 


8 Co. 96: cutor aſſents to the Deviſe to B. this will amount to an Aſſent to the | 


Deviſe over to C. and veſt the Intereſt in him accordingly. 


10 Co. 47. If one is himſelf both Executor and Deviſee, and he enters generally, | ; 


Plow. 520. without Claim or Demonſtration of Election, he ſhall have the Thing 


Dyer 367- deviſed as Executor, which is the firſt and general Authority, unleſs he | 


Cro. Elix. 223. 


2 Co. 3j. elects to take it as Deviſee. 


1 Lev. 25. As where a Man, poſſeſſed of a long Term for Years, deviſed it to | 
Garret and his Wife for Life, Remainder ro Truſtees for his Son's Life, Ec. and F 


Lifter. made his Wife Executrix; and it was held, that the Wife took the | 
Term wholly as Executrix, in the firſt Place, till ſhe agreed to the De- | 
viſe ; but it being proved that ſhe ſaid, ſhe would take the Term accordin; | 

| to the Will, it was held by the Court to be a ſufficient Aſſent. | 

1 Lev. 25. So in a like Caſe, where the Wife ſaid, that the Son wwas to have the | 


Eſtate after her, and this was reſolved to be a ſufficient Aſſent. 
5 Co. 29. An Executor may aſſent before Probate of the Will, and if there be 
N _ two or more Executors, the Aſſent of any one of them will be ſufficient; 
Ee. „ % alſo it is ſaid, that an Infant Executor may aſſent, eſpecially if he be 


Tit. Executors above the Age of ſeventeen Years. 
and Admini- 


rd oh 1 If a Man deviſe a Term to a Child in vemre ſa mere, provided it be 


Eftwart ver. à Son, and if not a Son, to J. S. and the Child happens to be 


arry ad- Daughter, tho' the Executor aſſents, yet the Daughter cannot take, 
judged on a becauſe here is a Condition 2 that never happened, and ibe? 
Tr 1 


85 Ver. Executor's Aſſent is not material where there is no Deviſe. 
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(M) Legacies, in what Court, and how p20 | I | 


perly recoverable. 


Vid. Tit. Fu- 
iſdict ion of 1 v al . . have | : 
EL - 3 over | Teſtamentary Matters, that as incident thereto, they "2 


and Tit, Exe- gacies are to be ſued for and recovered, except in thoſe Caſes where ibe 


cators and Ad- Courts of Equity claim a concurrent Juriſdiction with them. 
miniſtratori. 


T is clearly agreed, that the Eccleſiaſtical court having Juriſdicton | $ 


ee Conuzance of Legacies, and that it is the only proper Court where Le. | 


I du BY: 
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8 Temporal Matter be pleaded in Bar of an Eccleſiaſtical Demand, they 12 Co. 65. 
= muſt proceed in the Eccleſiaſtical Court according to the Common Law, Hetley 87. 
T otherwiſe they will be prohibited, 2225 


— 


Legacies. 489 


* 


But this Juriſdiction is confined to Gifts of Goods and Chattels; Dyer 151. 
and therefore if a Man, by Will, give Lands to be fold for Payment 8 120. 
a j : ro. Fac. 279, 
of Debts or Legacies, theſe Legacies cannot be ſued for in the Eccle- 364. 
ſiaſtical Courts, but only in a Court of Equity, becauſe it is not C. Car. 16. 


a Legacy meerly of Goods and Chartels, but ariſes originally out of * Abr. 
Lands and Tenements. Tos _ 


But if a Rent be deviſed out of a Term for Years, the Eccle- 2 
fiaſtical Courts may hold Plea thereof, for the Term for Years being , Bulſ. A 


only a Chattel is Teſtamentary, and conſequently the Rent deviſed 1 Sid. 279. 


1 Lev. 179, 
thereout | Is 


If the Legatee takes a Bond from the Executor for Payment of the Le. 38. 
Legacy, and afterwards ſues him in the Spiritual Court for the Legacy, Seni and 


+ Prohibition will be granted; for by the taking the Obligation, the 9 


Nature of the Demand is changed, and it becomes a Debt or (a) Duty tion granted 
recoverable in the Temporal Courts. accordingly. 

| | | (a) That by 
giving a Bond for Payment of a Legacy at a certain Day it thereby becomes a Duty, and is not to 
be conſidered as a Legacy. 2 Vern. 31. —— But by Juſtice Dodaderidge, an Obligation given for Pay- 
ment of a Legacy does not totally deſtroy the Nature thereof, but the Legetee has it ſtill in his 
Election either to ſue for it in the Temporal or Eccleſiaſtical Court. 2 Rol. Rep. 160 


Alſo altho' the 'Temporal Courts do not directly take Conuzance of 1 Sid. 45. 


© Legacies, ſo as to allow of an Action for the Recovery of them, yet may Rm. 23. 


the Executor make himſelf liable to an Action at Common Law, as by 
his Promiſe of Payment; in which Caſe an Aſſumpſit will lie. 

As where in Aſſumpſit the Plaintiff declared that J. S. deviſed a Le- 2 Leu. 3. 
gacy to him, and made the Defendant Executor, and the Plaintiff in- or ons 
rending to ſue him for the Legacy, the Defendant, in Conſideration of and Riywer 
Forbearance, promiſed to pay him; the Defendant pleaded divers Bonds 


_ and Judgments, and Ny aſſets ultra; upon which the Plaintiff demurred, 


and had judgment without Argument; for it is not material whether he 
had Aﬀers or no, for he is charged upon his own Promiſe, in Confidera- 


tion of Forbearance, and a Forbearance of Suit for a Legacy is a ſufficient 
© Conſiderarion. | 


And altho' the Spiritual Court, having Juriſdiction of Wills and 1 Rot. Ab, 


Teſtaments, have, as incident thereto, Juriſdiction of Legacies, yet if a 298, ne 


1 Sid. 161. 
Therefore if Payment be pleaded in Bar of a Legacy, and there is but Cr. Eliz. 88, 
one Witneſs, which the Eccleſiaſtical Court will not admit, becauſe their 666. 


= Law requires two Witneſſes, there the Temporal Courts will prohibit COT IT, 
them, becauſe it is a Matter Temporal that bars the Eccleſiaſtical De- 1 Vere. 291. 
= mand. Richardſon © 


and Deſborrow 


= judged. 4 Mod. 28 5. 2 Sal. 547. Shetter and Friend adjudged. Carth. 142. S. C. adjudged. — But 
dus not ſuthcient Ground for a Prohibition to ſuggeſt that the Spiritual Court objefted to the Credi- 
* bility of a Witneſs, nor to ſuggeſt that the Plaintiff had only one Witneſs to prove the Fact, unleſs 
bat he alledge that he offered ſuch Proof, and it was refuſed for Inſufficiency. Carth. 143-4. 


It is holden by my Lord Chief Juſtice Holt, that a Deviſee may 2 Salk. 415. 


maintain an Action at Common Law againſt a 'Ter-tenant for a Le- Ecer and 


*X gacy deviſed out of Land; for where a Statute, as the Statute of . 26. 


Wills, gives a Right, the Party by Conſequence ſhall have an Action at S. P. per Holt, 
Law to recover it. and 279. S. P. 
per Twiſden 

Juſtice, 


Vol. Ill. 08 . 


, 


4 
: 


Libel. 


1 Hawk. P. C. Libel is (a) defined a malicious Defamation, expreſſed either 
193- in Printing or Writing, or by Signs, Pictures, Oc. tendin 
L "4g either to Viacken the Memory of in who is dead, or th 
termed Li- Reputation of one who is alive, and thereby expoſing him ty 
K famoſus publick Hatred, Contempt and Ridicule. 

eu 


ama- | | 
toria 2 tura, and from its pernicious Tendency has been held a publick Offence at the Com 
Law; 2 Men not being able to bear the having their 2 fe. ou 


But for the better Underſtanding the Nature of this Offence, I ſhall | 


conſider, 


(A) What ſhall be ſaſd a Libel: And herein, 


1. How far it is neceſſary that it ſhould be in Writing; 
2, What Degree of Defamation will amount to a Libel, 


3. What Certainty in the Matter and Application will make | 


it a Libel. 


4. Whether any Proceedings in a Court of Tuſtice will « | 


mount to a Libel. | 
5. Whether any Thing of this Kind can be juſtified. | 


(B) Who ſhall be ſafd a Libeller : And herein, 


1. Who ſhall be ſaid the Author or Compoſer of a Libel. 
2. Who the Publiſher. 


(O) The Offenders how puniched. 


* 
— — . 1 — —— 


(4) What ſhall be ſaid a Libel : And berein, 
:. How far it is neceſſary that it would be in Writing | 
5 Gn 125. TAS Species of Defamation is uſually termed written Scandal, and | | 


thereby receives an Aggravation, in that it is preſumed to have 


been entered upon with Coolneſs and Deliberation, and to continue 


longer, and propagate wider and farther than any other Scandal. 


| rrors expoſed to publick View, were found | 
by Experience to revenge themſelves on thoſe who made Sport with their Reputations ; from whence 
aroſe Duels and Breaches of the Peace; and hence written Scandal has been held in the greatet | 
Deteſtation, and has received the utmoſt Diſcouragement in the Courts of Juſtice, Lamb. Sax. Lay | 
64. Bratt. lib. Zo cap. 36. 3 Ing. I 74+ 5 Co. 125. | 


_— 
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Bur it is clearly agreed, that not only written or printed Scandal 5 Co. 125. 
come within the Notion of a Libel, but alſo may be applied to any De- 1 5 
famation whatſoever, expreſſed either by Signs or Pictures; as by fixing 2. 379 
up a Gallows at 4 Man's Door, or elſewhere, or by Painting him in a 
ſnameful or ignominious Manner, as by expoſing a Man and his Wife 
by a Skimmington or Riding, tho” a ſpecial Cuſtom is alledged for ſuch 

ce. | | 
1 ſnce the chief Cauſe, for which the Law ſo ſeverely puniſhes all Harb P. G 
Offences of this Nature, is a direct Tendency of them to a Breach of? 
publick Peace, by provoking the Parties injured, and their Friends and 
Families, to Acts of Revenge, which it would be impoſſible to reſtrain 
by the ſevereſt Laws, were there no Redreſs from publick Juſtice tor 
Injuries of this Kind, which, of all others, are moſt ſenſibly felt; and 
ſince the plain Meaning of ſuch Scandal, as is exprefled by Signs or 
Pictures, is as obvious to common Senſe, and as cafily underſtood by 
ET every common Capacity, and altogether as provoking as that which is 
& expreſſed by Writing or Printing, why ſhould it not be equally Criminal? 


——— —— 


2. What Degree of Defamation will amount to a Libel. 


As every Perſon deſires to appear agreeable in Life, and muſt be 5 G. 12: 
& highly provoked by ſuch ridiculous Repreſentations of him, as tend to ,, 627 
lieſſen him in the Eſteem of the World, and take away his Reputation, 1 Ret, 4%. 3. 
Which, to ſome Men, is more dear than Life itſelf : Hence it hath been 

held, that not only Charges of a flagrant Nature, and which reflect a 
Moral 'Turpitude on the Party, are libellous, but alſo ſuch as ſet him 

in a ſcurrilous ignominious Light; for theſe equally create ill Blood, and 

= provoke the Parties to Acts of Revenge and Breaches of the Peace. 3 

= Hence it hath been held, that Words, tho' not ſcandalous in them- _ * 
ſelves, yet if publiſhed in Writing, and tending in any Degree to the“ 3 
Diſcredit of a Man, are libellous, whether ſuch Words defame private 

& Perſons only, or Perſons employed in a publick Capacity; in which 

latter Caſe they are faid to receive an Aggravation, as they tend to 
ſcandalize the Government, by reflefting on thoſe who are intruſted 

with the Adminiſtration of publick Affairs, which doth not only en- 5 C. 125. 
danger the. publick Peace, as all other Libels do, by ſtirring up the Par- 2 Rel. Rep. Sc. 
ties immediately concerned in it to Acts of Revenge, but alſo have a 3 hk 
direct Tendency to breed in the People a Diſlike of their Governors, 4 


| and incline them to Faction and Sedition. 


now without Controul from the Civil Magiſtrate, and to quicken the 
Civil Magiſtrate to do his Duty, Sc. and this was held to be a Libel, 


As where a Perſon delivered a Ticket up to the Miniſter after 1 Sid. 219 


Sermon, wherein he deſired him to take Notice, that Offences paſſed Kl. 773. 
The King ver 


Pym. 


| tho" no Magiſtrates in particular were mentioned, and tho? it was not 


| | T averred that the Magiſtrates ſuffered thoſe Vices knowingly. 


8 
* : * ; 


: ® 4 


A. Gunſmith publiſhed an Advertiſement in a common News- Paper, Paſch. 4 Gee. 
that he had invented a ſhort Kind of Gun that ſhot as far as others of 2. in B. R. 
© = longer Size, and that he was made Gunſmith to the Prince of Hales ; Harman vet. 
and B. another Gunſmith, counter-advertiſed, That whereas, &c. reciting Pelam. 
the former Paragraph, he defired all Gentlemen to be cautions, for that 
e ſaid A. durſt not engage with any Artiſt in Town, nor ever did make 
uch an Experimeim, exiept out of a Leather Gun, as any Gentleman might be 
© /atisfied at the Croſs Guns in Long-Acre, the ſaid B.'s Honſe. And the 
Court held, that tho' B. or any other of the Trade, might counter- 
advertiſe what was publiſhed of A. yet that that ſhould have been done 
W withour any general Reflections on him in the Way of his Buſineſs ; 

1 that the Advice to 4% Gentlemen to be cautions, was a Reflection on his 
1 | Honeſty; 


. 9 
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Honeſty, as if he would deceive the World by a fiftitious Advertiſement, 
and the Allegation, that he would not engage with an Artiſt, was ſetting 
him below the reſt of his Trade, and calling him a Bungler in general 
Terms, and not relative to the precedent Matter, and that the Word; 
except out of a Leather Gun, was charging him with a Lye, the Word 6; 
being vulgarly uſed for a Lye, and Gunner for a Lyar ; and that therefote 
theſe Words were libellous, and gave Judgment accordingly ; and herein 
the Court held, that Words, tho' not ſcandalous in themſelves, yet being 
publiſhed in Writing, and tending any way to the Party's Diſcredit, were 
actionable, and that all Words were to be conſtrued ſechundum Subjeftan 
Materiam, and to be underſtood by the Court in the ſame Senſe that 
others do. | 

But tho' every Species and Degree of Calumny and Detraction of thi; 
Kind are deemed odious in the Eye of the Law, and punilhable either 
by Civil Action or Criminal Proſecution, in moſt Caſes, at the Election d 
the Party injured ; yet the Court of King's Bench, whoſe Juriſdiction 
herein is founded upon the Neceſſity of preventing Quarrels and il 
Blood, and which deals with this Offence as of dangerous Conſequence 
ro, and deſtructive of the Peace of the Nation, always exerciſes a dif. 
cretionary Power in granting an Information for an Offence of this N.. 


nnn... 


ture, and will, in many Caſes, leave the Party to his ordinary Remedy; 


(a) As in the as where the Application is made (a) after a great Length of Time; ſo 
Caſe of = ()) where the Matter complained of as a Libel happens to be true; ſo 
— „Tun, () where the Granting the Information would be a Diſcouragement to 
9 Gee. 2. in learned Inquiries ; or (d) where the Matter complained of was intended 


B. R. where for Reformation, not Defamarion. | 

the Party, 

after two Terms, three Seſſions, and one Aſſiſes applied, the Court refuſed to grant an Information, 
tho” it was agreed, had the Application been recent, an Information would have been granted. (6) Ay 
in the Caie of an Apothecary, who perſonated Dr. Crow, wrote in his Name, and took a Fee, which 
being publiſhed in a common Advertiſement, a Morion was made for an Information againſt rhe Pub- 
liſher ; bur the Truth of what was advertiſed being made our, the Court left the Proſecutor. to his td. 
nary Remedy. Hud. S Geo. 1. The King verſus Bickerflon. (c) As for publiſhing in a News- paper, that 
Ward's Pill and Drop had done great Miſchicf in twelve ſeveral Caſes, and that they were a Com- 
pound of Poiſon and Antimony, c. 8 Geo. 2. The King verſus Roberts. (4) As where a Perſon na 
private Letter to the Party expoſtulates with him about ſome Vices, of which he apprehends him guilty, 
and defires him to refrain from them, or where a Perſon ſends ſuch Letter to a Father, in relation 
ro ſome Faults of his Children, which are ſaid to be not at all libellous, being Ads of Friendſhip, not 
deſigned for Defamation, but Reformation. 2 Brocunl. 151-2. But ſuch Matters publiſhed in à News 
Paper, tho* the Pretence be Reformation, is, it ſeems, libellous, as was agreed 9 Geo. 2. The King ver 

night. 


The King ver. So where a Man advertiſed in a publick News-paper, that his Wi 
37" £4 had eloped from him, and cautioned all Perſons from truſting her, and 
10 aan Information for a Libel being moved for, it was denied, becauſe i 

was the only Way the Husband could take to ſecure himſelf, 
The Ring ver. So where it was advertiſed in one of the Daily Papers, that Lad) 
Jerneaur, Mordington kept an Aſſembly in Moor-fields, and it being counter-adver 
+ "16620 tiſed, by my Lord's Order, that the Perſon calling herſelf Lady Mr 
Aiington was an Impoſtrix, and that there was no ſuch Perſon except h. 
Wife, who always lived with him; the Court refuſed to grant an Infor- 
mation; for tho* ſhe be called an Impoſtrix, yet that relates to her ® 
_ aſſuming the Title of Lady Mordington, and which ſhe is alledged not de 
have any Right to; and therefore in this Reſpe& may well be called a 

Impoſtrix. | 

The King ver. A Writing was directed to General Ville, and the four principal Off- 
122 2 cers of the Guards, to be preſented to his Majeſty for Redreſs; ide 
2 Paper contained the Defendant's Caſe, that he furniſhed the Guard 4 
I hitehall with Fire and Candle, for which the Government owed bim 
3501. that he obtained a Warrant for his Money, and Captain Carr (ib 
Froſecutor) told him, that if he would affien the Warrant, he vol 


*procure him the Money ; the Warrant was aſſigned, and the Money ＋ 
* 
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refuſed paying it to the Defendant ; and the Queſtion was, 
if keys ares ſhould be granted ; and the Court held it V Libel, but 
a Repreſentation of an Injury, drawn up in a proper Way for Redreſs, 
without any Intention to aſperſe the Froſecutor; and tho? there be a Sug- 
geſtion of a Fraud, yet that is no more than what is in every Bill in 
Chancery, which was never held libelous, if relative to the Subject 
8 it may be proper to inſert the remarkable Caſe of Parſon Prick, Co. Far. go, 
who in a Sermon recited : Story out of Fox's Martyrology, that one Green- 91. 
:vood, being a perjured Perſon, and a great Perſecutor, had gras t Plagues 
inflicted on him, and was killed by the Hand of God; whereas in Truth 
he was never ſo plagued, and was himſelf preſent at that Sermon ; and 
he thereupon brought his Action upon the Caſe, for calling him a perjured 
Perſon ; and the Defendant pleaded Not guilty ; and this Matter being 
diſcloſed upon the Evidence, /[ ray Chief Juſtice delivered the Law to 
the Jury, that it being delivered but as a Story, and not with any Malice 
or Intention to ſlander any Perſon, he was not guilty of the Words ma- 
liciouſly, and ſo was found not guilty. | 


—_— — 


F 3, Uhat Certainty in the Matter and Application will 


make it a Libel. 


It ſeems to be now agreed, that not only Scandal expreſſed in an open 5 Ce. 125. 
and direct Manner, but alſo ſuch as is expreſſed in Allegory and Irony Thar a Libel 


amounts to a Libel, and that the Judges are to underſtand it in the ſame . be as 
> Manner as others do, without any ſtrained Endeavours to find out Loop- 
= holes, or to palliate the Offence, which in ſome Meaſure would be to and Circum- 
encourage Scandal; as where a Writing in a taunting Manner, reckoning locutions as 


well by De- 
ſcriptions 


up ſeveral Acts of publick Charity done by one, ſays, Tou will not play 2h them 
the Jew, nor the Hypocrite, and ſo goes on, in a Strain of Ridicule, to Pohh. 25t- 
inſinuate, that what he did was owing to his Vain-glory ; or where a Hob. 215. 
Writing, pretending to recommend to one the Characters of ſeveral great 1 Hawk. P. C. 
Men for his Imitation, inſtead of taking Notice of what they are gene- 193+ 
rally eſteemed famous for, pitched on ſuch Qualities as their Enemies 

charge them with the Want of; as by propoſing ſuch a one to be imitated 

for his Courage, who is known to be a great Stateſman, but no Soldier, 

and another to be imitated for his Learning, who is known to be a great 


General, but no Scholar, Sc. which Kind of Writing is as well under- 


* ſtood to mean only to upbraid the Parties with the Want of theſe Quali- 
= ties, as if it had directly and expreſly done ſo. 


And from the ſame Foundation it hath alſo been reſolved, that a defa- , Hawk. P C. 


= matory Writing expreſſing only one or two Letters of a Name, in ſuch a 194. Hurt's 
= Manner that from what goes before, and follows after, it muſt needs be Cale. 


underſtood to ſignify ſuch a Perſon in the plain, obvious, and natural 


= Conſtruction of the Whole, and would be perfect Nonſenſe if ſtrained 


to any other Meaning, is as properly a Libel as if it had expreſſed the 
whole Name at large; for it brings the utmoſt Contempt upon the Law, 
to ſuffer its Juſtice to be eluded by ſuch trifling Evaſions ; and it is a 
ridiculous Abſurdity to ſay, that a Writing, which is underſtood by every 
2 meaneſt Capacity, cannot poſſibly be underſtood by a Judge and 
ury. - BE 
But it is ſaid, that no Writing whatſoever is to be eſteemed a Libel, 1 Haw. P.C. 


= unleſs it reflect upon ſome particular Perſon; and that a Writing full of 195. 


obſcene Ribaldry, without any kind of Reflection on any one, is not 
puniſhable at all by any Proſecution at Common Law, but the Author 
may be bound to his good Behaviour, as a ſcandalous Perſon of evil 
ame. b | | | 
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Popb. 252, But a Scandal publiſhed of three or four, or any one or two of then, 
SID is puniſhable, at the Complaint of one or more, or all of them. | 
3 Mod. 68. The Defendant was charged in an Information with writing a Libe 


The King ver. againſt the Proteſtant Religion and Biſhops, Inuendo the Biſhops of Eng. | 


Baxter. land; he was found guilty; and in Arreſt of Judgment it was offere, 


that the Biſhops libelled were not Engliſh Biſhops, nor could the Innen. 
ſupport ſuch Conſtruction ; but the Court took upon them to underſtang 
the Libel in'that Senſe, and over-ruled the Exception. 
The King ver. An Information was prayed for publiſhing a Paper containing an Ac. 
3 count of Murder on a J7emiſb Woman and her Child, by certain Jet 
5 2. latelv arrived from Portugal, and living near Broadftreet, becauſe the 


Child was begotten by a Chriſtian ; and the Affidavit ſet forth, that ſeve. | 


ral Perſons mentioned therein, who were recently arrived from Portiga, 
and lived in Broadſtreet, were attacked by Multitudes in ſeveral Parts c 


the City, barbarouſly treated, and threatened with Death, in caſe they | 
were found abroad any more; and it was objected, that no Information 
could be granted in this Caſe, becauſe it did not appear who in particuly | 
the Perſons reflected on were; and for this was cited The King verſus Orne, 
Trin. 11 U, 3. where an Indictment was exhibited for a Libel called J: 
Ladies Invention, and alledged to be to the Scandal of ſeveral Lade 
unknown, and after Verdict for the King Judgment was arreſted, be. 
cauſe it did not appear who the Perſons reflected on were; ſed per Cn. | 


admitting that an Information for a Libel may be improper, yet th: 
Publication of this Paper is deſervedly puniſhable in an Information for 


Miſdemeanor, and that of the higheſt Kind; ſuch Sort of Advertiſe. | 


ments neceſſarily tending to raiſe Tumults and Diſorders among the 


People, and inflame them with a univerſal Spirit of Barbarity againſt : 
whole Body of Men, as if guilty of Crimes ſcarce practicable, and wholly | 


incredible; and in this Caſe was cited the Caſe of The King and Franklin, 


where tho' only the Words Miniſters were uſed in the Libel, yet by | 


ſuitable Averments in the Information, and Proof made of them to th: 


Jury, they found thoſe Miniſters to be Miniſters of State to his preſent | 


Majeſty, and the Defendant guilty. 


4. Whether any Pꝛoceedings in a Court of Juſtice ul 


amount to a Libel, 


Dyer 285. It ſeems to be clearly agreed, that no Proceeding in a regular Courl 
2 Inſt. 228. of Juſtice will make the Complaint amount to a Libel ; for it would'i*Þ* 


Mr. a great Diſcouragement to Suitors to ſubject them to publick Proſe 


Godb 340. tions, in reſpect of their Applications to a Court of Juſtice; and the chit 


1 145. Intention of the Law in prohibiting Perſons to revenge themſelves d 
188. 
- —_ c. ing to make themſelves their own Judges, and to oblige them to refet 


194. the Deciſion of their Grievances to thoſe whom the Law has appointel] 


to determine them. 


Therefore it hath been reſolved, that no falſe or ſcandalous Matt 
(a)1 Lev. 240. contained in (4) a Petition to a Committee of Parliament, or in (6) A. 


[ 3 414- ticles of the Peace exhibited to Juſtices of Peace, are libellous. 
2 Keb. 832. | | 


(b) 4 Co. 14. 1 Hawk, P. C 194. 


Moor 627. Alſo it is held, that no Preſentment of a Grand Jury can be a Lib%Þ* 
| 5 885 P. C. not only becauſe Perſons who are ſuppoſed to be returned without the 


proper Evidence for what they do, but alſo becauſe it would be of t. 
utmoſt ill Conſequence any way to diſcourage them from making th" 


1 Inquiie 


Libels, or any other private Manner, is to reſtrain them from endea vo-! 


own ſeeking, and are ſworn to act impartially, ſhall be preſumed to hal 


a OY ind. Sd i= ad co. : 


ſince the greater Appearance there is of Truth in any malicious Invective, 94. 
ſo much the more provoking it is; for, as my Lord Cike obſerves, in a 
= ſettled State of Government the Party grieved ought to complain for 


Libel. - : 495 


Inquiries with that Freedom and Readineſs which the publick Good 

"iſo it is holden by ſome, that no Want of Juriſdiction in the Court 2 = $32. 
to which ſuch a Complaint ſhall be exhibired will make it a Libel; be- . Hoek P, 2 
cauſe the Miſtake of the Court is not imputable to the Party, but his 194. 
Counſel ; but herein it is ſaid by Hawkins, that if it ſhall manifeſtly 

appear from the whole Circumſtances of the Caſe, that a Proſecution 1s 

intirely falſe, malicious, and groundleſs, and commenced not with a 

Deſign to go thro? with it, but only to expoſe the Defendant's Character, 

under the Shew of a legal Proceeding, there can be no Reaſon why ſuch 

a Mockery of publick Juſtice ſhould not rather aggravate the Offence 


than make it ceaſe to be one, and make ſuch Scandal a good Ground of 


an Indictment at the Suit of the King, as it makes the Malice of their 
Proceeding a good Foundation of an Action on the Caſe at the Suit of the 
Party, whether the Court had a Juriſdiction of the Cauſe or nor. 


5. Whether any Thing of this Kind can be juſtified. 


It ſeems to be clearly agreed, that in an Indictment or Criminal Fro-  c,, 125. 
ſecution for a Libel the Party cannot juſtify that the Contents thereof are Hob. 283. 


true, or that the Perſon upon whom it is made had a bad Reputation; * 8 0 


every Injury done him, in the ordinary Courſe of Law, and not by any ® 


Means to revenge himſelf by the odious Courſe of Libelling, or other- 
wiſe. | 1 


Alſo it ſeems now ſettled, that no Scandal in Writing is any more The Xing vet. 


= juſtifiable in a Civil Action brought by the Party to vindicate the Injury Roberts, Mich. 
done him, than in an Indictment or Information at the Suit of the Ok 
Cron; for tho' in Actions for Words the Law, thro' Compaſſion, ad- hoy 8 < 
= mits the Truth of the Charge to be pleaded as a Juſtification, yet this 


Caſe for pub- 


Ienderneſs of the Law is not to be extended to written Scandal, in liſhing a Li- 


which the Author acts with more Coolneſs, and Deliberation gives the bel on Ni. 


1 1 . 12 B , R * 
Scandal a more durable Stamp, and propagates it wider and further; 314d 


der o 
whereas in Words Men often in a Heat and Paſſion ſay Things which Warwkck. 


they are afterwards aſhamed of, and tho' they ſeem to act with Delibera- 
tion, yet the Scandal ſooner dies away, and is forgotten ; and therefore 
from the greater Degree of Miſchief and Malice attending the one than 
the other, the Law allows the Party to juſtify in an Action for Words, 


# tho' not for written Scandal; from whence it follows, that the 
} Favour Truth affords in {ſuch a Caſe 15, 


tion of Damages in an Action, 
an Information. 


| only 
ale is, that it may be ſhewn in Mitiga- 
and of the Fine upon an Indictment or 


(B) Who 


1/8 


496 Sn Libel. 


(B) Who ſhall be ſaid a Libeller: And herein, 
1. Who ſhall be ſaid the Authoz oꝛ Compoſer of a Liber, 


11 has been already obſerved, that a Libel may be expreſſed not only 
by Printing or Writing, but alſo by Signs or Pictures; but it ſeerys 
9 % 59. that ſome of thoſe Ways are eſſentially neceſſary ; and it is laid down 
Moor $13- in Lamb's Caſe, that every Perſon convicted of a Libel muſt be the Con-y 
Lamb's Cale. triver, Procurer or Publiſher thereof. 
Carth. 405. It hath been ſtrongly urged, that he who writes a Libel, dictated by 
5 Med. 163- another, is not guilty of the Compoſing and Making thereof, beceub 
to 167- The jt appears that another is the Author or Contriver; but herein the 
8 Court held, that the Writing being the eſſential Part of a Libel, the 
Reducing it into Writing, in the firſt Inſtance, was a Making, and 
differed from a Tranſcribing ; and, according to the Report of this Caſe, 
(a) But in in 5 Mod. it was held, that if (a) one dictates, and another writes, both 
cn 2 are guilty of making it, for he ſhews his Approbation of what he writes, 
he who dic- So if one repeats, another writes a Libel, and a third approves what is 
tated cannot Written, they are all Makers of it, as all who concur and aſſent to the 
be indicted doing of an unlawful Act are guilty; and murdering a Man's Reputation 
_— prota" by a Libel, may be compared to murdering a Man's Perſon, in which 
| he did not All who are preſent and encourage the Act are guilty, tho' the Wound 


@ueite it, and was given by one only. ; 
that there- 
fore if the Writer could not, the Crime would go unpuniſhed. 


Cartb. 40% 


2 Salk. 417- 
The King ver · 
Bear. 


2 Falk. 419. 


2 Salk. 419. 


2 Salk. 418. 


Alſo it hath been held, that Tranſcribing and Collecting libellous 
Matter is highly Criminal, tho' it be not found that the Party compoſed 
or publiſhed ir; for his having it in Readineſs for that Purpoſe when 


Occaſion ſerved, or its falling into ſuch Hands after his Death as may 


publiſh it, might be injurious to the Government. 
It is ſaid by Holt Chief Juſtice, that when a Libel appears under a 


Man's Hand-writing, and no other Author is known, he is taken in the 


Manner, and it turns the Proof upon him ; and if he cannot produce the 
Compoſer, it is hard to find that he is not the very Man. 

And it is ſaid to have been reſolved by the Court, that in Libels 
Making is the Genus, Compoſing or Contriving is one Species, Writing a 
ſecond Species, and Procuring to be written a third Species ; and finding 
a Man guilty of Writing only, is finding him guilty of one Species of 
making. 

3 in ſome Caſes the Writing of a Libel may be a lawful or 
innocent Act, as by the Clerk that draws the Indictment, or by 4 
Student who takes Notes of it, becauſe it is not done ad Infamiam of 
the Party; but abſtractly conſidered, the Writing a Copy of a Libe 
is Writing a Libel, becauſe ſuch Copy contains all Things neceſſary 
to the Conſtitution of a Libel, viz. the ſcandalous Matter, and tht 
Writing; and it has the ſame pernicious Conſequence, for it pe!- 


petuates the Memory of the Thing, and ſome Time or other comes | 


be publiſhed. 
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2. Who the Publiſher, 


It ſeems. to be agreed, that not only he who publiſhes a Libel him- 9 C.. 39. 
ſelf, but alſo he ef gn. bun another to do it, is guilty of the Publica- yy 
tion; and it is held not to be material, whether he who diſperſes a Libel 193. 
knew any Thing of the Contents or Effects of it or not, for that nothing 
would be more eaſy than to publiſh the moſt virulent Papers with the 
greateſt Security, if the Concealing the Purport of them from an illeterate 
Publiſher would make him ſafe in diſperſing them. | 

And on this Foundation it hath been conſtantly ruled of late, that The King ver. 
the buying of a Book or Paper, containing libellous Matter, in a Book- Rpt 
ſeller's Shop, is ſufficient Evidence to charge the Maſter with the ruled on 
Publication, altho' it does not appear that he knew of any ſuch Books Evidence at 
being there, or what the Contents thereof was ; and it will not be pre- Guildhall, 
ſumed that it was brought and ſold there by a Stranger, but the Maſter = an 
muſt, if he ſuggeſts any Thing of this Kind in his Excuſe, prove it. 

The Reading of a Libel in the Preferice of another, without knowing 9 Co. 59. 
it before to be a Libel, or the _— at a Libel read by another, or 1 * © 
the Saying that ſuch a Libel is made of J. S. whether ſpoken with or * wy 
without Malice, amounts not to a Publication of it. £ 

Alſo it is held, that he who 3 Part of a Libel in Merriment, Moor 627. 
without any Malice or Purpoſe of Defamation, is no way puniſhable ; 
but of this Hawkins makes a Doubt, for that Teſts of this Kind are not Haut. P. C. 
to be endured, and the Injury to the Reputation of the Party 1 _ 
is no way leſſened by the Merriment of him who makes ſo light of it. 

But it ſeems to be agreed, if he who hath either read a Libel himſelf, Mer 813. 
or hath heard it read by another, do afterwards maliciouſly read or 7 du i 0 
repeat any Part of it in the Preſence of others, or lend or ſhew it to 193. 
another, he is guilty of an unlawful Publication of it. 

It is ſaid by my Lord Coke, in the Caſe de Libellis Famoſis, to have 5 Ce. 125. 
been reſolved, that if one finds a Libel, (and would keep himſelf out of 
Danger) if it be compoſed againſt a private Man, the Finder may either 
burn ir, or preſently (a) deliver it to a Magiſtrate; but if it concern a (a) But it 


'Magiſtrate, or other publick Perſon, the Finder ought preſently to de- has been 


liver it to a Magiſtrate, to the Intent that by Examination and Induſtry _ _ 
the Author may be found out and puniſhed. delivering it 
to a Mapi- 
firate was only puniſhable in the Star-Chamber, and that the barc having a Libel in one's Cuſtod 
was no Offence. 1 Vent. 


1.— But vide 2 Salk. 418. where it is ſaid to be Evid is bei 
Author e 9 * vidence of his being the 


It ſeems to be a Matter of Doubt, whether the Sending an abuſive 4 I»f. 180. 
Letter, filled with provoking Language, to another, will bear an 3, KH. 174. 
Action as for a Lidel, becauſe here is no Publication; but it ſeems to be __ 27125 
clearly agreed, that the Sending ſuch Letter, without other Publication 14 
7 7 5 Poph. 136. 
is an Offence of a publick Nature, and puniſhable as ſuch, in as much Rayn. 201. 


as it tends to create ill Blood, and cauſes a Diſturbance of the publick ? Ev. 139. 


Peace; and if the bare Making of a Libel be an Offence, whether it! „ 


be publiſned or not, as it ſeemeth to be holden, ſurely the Sending of 1 M. 58. 


= , Skin. 123 
it to the Party reflected on muſt be a much greater Crime. Ag 


And on this Foundation the Court of King's Bench granted an Infor- The King ver. 
mation againſt a Perſon for ſending an abufive Letter to Mr. Bernar. ©'**ough- 


- diſion, therein calling him Raſcal and Fool; altho' he ſwore that he wrote _— 
= this to the Part 


# of private Reſentment ; but the Court held, that this Method provoked 
& Perſons to Duelling, 


7 tion, and that the Intent of the Party ſhall not be explained by himſelf. 


N in B. R. 
y himſelf, and never made it publick, being only a Piece 


that the Writing and Sending was a good Publica- 
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1 Sand. 133. If one deliver a Paper full of Reflections on any Perſon, in Nature 
n 21 240. of a Petition to a Committee of Parliament, to any other Perſons ex. 
: Kb. 832. cept the Members of Parliament, he may be puniſhed as the Publiſher 
of a Libel, in reſpe& of ſuch Diſperſing thereof among thoſe who haye 
nothing to do with it. W . 
1 Hauk. P. C. Hut it hath been held, that the bare Printing of a Petition to a Com. 
196 gag the mittee of Parliament, (which would be a Li 4* mm the Party com- 
—— mes. plained of, if it were made for any other Purpoſe than as a Comphint 
in a Courſe of Juſtice) and Delivering Copies thereof to the Members 
of the Committee, ſhall not be looked upon as the Publication of x 
Libel, in as much as it is beat by the Order and Courſe of Pro- 
contogy in Parliament, whereof rhe King's Courts will take Judicial 
otice. | NE | 


— 


(O) The Offenders how puniſhed. 


Cro.Car. 175. 
D 


amages ſhall be recovered ; and that being convicted on an Indictment 
or Information, ſhall pay ſuch Fine, and alſo ſuffer ſuch Corporal Puniſh- 
ment, as to the Court, in Diſcretion, ſhall ſeem proper, according to 
the Heinouſneſs of the Crime and the Circumſtances of the Offender. 


TPHERE can be no Doubt bur that a Perſon who writes or publiſte | 
a Libel is ſubject to the Action of the Party injured, in which | 
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Limitation ok Attions. 


(A) Of the Limitation of Actions at Common Law, 
and befoze the Statute 32 H. 8. 


(B) Of the Limitation of Real Actions purſuant to 
32 H. 8. and 2r Jac. 1. | 


(C) Of the Limitation of Time in Regard to Actions 
on Penal Statutes, 


(D) Ot the Limitatton of Time in Regard to Perſonal 
Actions, purſuant to the 21 Jac. 1. And herein, 


1. Of Actions of Aſſault and Battery. 
2, Of Actions of Slander. 


3. Of Actions ariſing upon Contract and founded iz Maleficio 
And herein, | | 


1. Of what Nature or Degree the Action muſt be ſo as to | * 
be barred by the Statute. 


2. Whether a Truſt or Equitable Demand be within the 
Statute. 

3. At what Time the Right of Action ſhall be ſaid to have 
accrued, before which the Statute can be no Bar. 

4. In what Court the Demand muſt be made, or what 
Courts are bound by the Statute. 


(E) Of the Exceptions in the Statute 21 Jac. 1. cap. 16, | in 
and what win ſave a Bar thereof: And herein, ji 


4 > 
1. What Actions are within the Savings of the Statutes. Vi 
2. Of the Exception in Relation to Infants, Gr. Ll 
3. - the Exception in Relation to Accounts between Mer- | = 
ants, 
4. Of the Exception in Relation to Perſons beyond Sea. 1 
5. Where no Executor or Adminiſtrator to ſuc or be ſued. | 4 
6. Where no Juriſdiftion to ſue on, or where hindered by | 
1 ſome Authority. 6 
1 7. Where the Suing out a Writ will ſave the Bar of the 
= Statute. | | 


8. Where a Debt barred by the Statute ſhall be ſaid to be 
revived. 


C) Of the Manner of Pleading and Taking Advan- 
3 tage of the Statute of Limitations. 


3 
2 2 „* 
- 4 
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500 ' Limitation of Actions, 


(A) Of the Limitation of Actions at Com- 
mon Law, and befoze the Statute 32 H. 8. 


T ſeems that by the Common Law there was no ſtated or fixed Time 
(4) Brack. lib. I as to the bringing of Actions; for tho? it be ſaid by (a) Bracton, that 
2 Pl. 229. omnes Aftiones in mundo infra certa tempora Limitationem habent ; yet 
(b) 2 Inft.95. my Lord Coke. (b) ſays, that the Limitation of Actions was by Force of 
Co. Lit. 115. divers Acts of Parliament ; alſo, ſays he, this general Poſition of Brad; 

4 Co. 10, 11. admitted of ſeveral Exceptions. 1 
Spelm. Gleſſ. But we find that by the ancient Law there was a ſtated Time for the 
* Heir of the Tenant to claim after the Death of his Anceſtor, or elſe he loſt 
his Land, according to the feudal Text, Præterea ſi quis infeudatus major 
quatuordecim annis ſua incuria, vel negligentia per ann. & diem feterit, 
quod fendi inveſturam a proprio Domino nom peterit, tranſacto hos ſpatio, 

feudum amittat & ad Dominum releat. 

Spelm. Glo. The fixing upon this Period of a Year and a Day, upon ſeveral other 
Annus & dies Occaſions, ſeems to have been deduced from this ancient Rule, and 
32, 33s on this Occaſion was pitched upon, becauſe the Services appointed ſeem 
| to be annually computed ; and therefore the Feud was ordered to be 
taken up within ſuch Time as ſuch annual Services became due, or elle 
it was loſt and returned to the Lord ; and the ſame Time that was ap- 
pointed to the Tenant to claim from the Lord, was alſo appointed to 
make his Claim upon any Diſſeiſor; and if no ſuch Claim was made, the 
Difſeiſor, dying ſeiſed, caſt the Right of Poſſeſſion upon the Heir; and 
this was to keep the ſame Uniformity in Point of Time thro? the Lay, 
as alſo that the Lord might be at a Certainty who he might take for hi 
Tenant, and admit upon every Deſcent; and fince, the Heir of the 
Tenant anciently loſt the whole Land, in caſe he did not take it up 
within Time, it was fit the Tenant ſhould loſe the Right of Poſſeſſion 
in caſe he did not claim within the ſame Time upon the Diſſeiſor, that 
the Heir of ſuch Diſſeiſor might be in Peace, in caſe the Perſon that 
had Right did not make his Claim upon him, and that from chenceforth 
the Lord might receive him into his Feud; and as upon the ancient 
Plan of feudal Conſtitution, if the Heir did not take up the Feud within 
a Year and a Day, a Deſertion and Dereliction was preſumed ; ſo alſo if 
the Diſſeiſee did not claim within the ſame Time, the Right of Poſſeſſion 

was relinquiſhed. | ; 
But for theſe Before the 32 H. 8. certain remarkable Periods were fixed upon, 


ancient Li- within which the Titles upon which Men defigned to be relieved | 


282 muſt have accrued ; thus in the Time of H. 3. by the Statute of Merton, 


14. b. 15. 4. cap. 8. at which Time the Limitation in a Writ of Right was from the. 


2 Inft. 94,95- Time of King Henry 1. by that Statute it is reduced to the Time of 


1 Hie. duced from the laſt Return of King John out of Ireland, which was 


2 Rol. Abr. King Henry 2. and for Aſſiſes of Mordaunceſter they were thereby re- 


of the Law 12 Jobannis; and for Aſſiſes of Novel Diſſeiſin a prima transfretatit | 
132. Regis in Normaniam, which was 5 Henry 3. and which before that had 


2 Keb. 45- been poſt ultimum reditum Henric' 3. de Britania; and this Limitation v 
alſo afterwards by the Statutes Veſim. 1. cap. 39. and H'eſtm: 2. cap. 46. | 
reduced to a narrower Compaſs, the Writ of Right being limited to tht | 


firſt Coronation of Rich. 1. 


4 (B) Of | 


Limitation of Actions. 


— 


. 


© (B) Of the Limitation of Real Actions pur- 
ſuant to the 32 H. 8: and 21 Jac. 1. 


HE Limitations above- mentioned nk, as has been remarked, 
ſet Periods, in Proceſs of Time, of Neceſſity grew too large, wherc- 
by, as my Lord Coke obſerves, many Suits, Troubles and Inconvenien- 
cies did ariſe ; and therefore a more direct and commodious Courſe was 
taken, which was to indure for ever, and calculated fo as to impote 
Diligence and Vigilancy in him that was to bring his Action, ſo that by 
one conſtant Law certain Limitations might ſerve both for the Time 
preſent and for all Times to come. | 

And this was effected by 32 H. 8. cap. 2. by which it is enacted, 
That no Perſon ſhall from thenceforth ſue, have or maintain any Writ 
of Right, or make any Preſcription, Title or Claim to or tor any 
| Manors, Lands, Tenements, Rents, Annuities, Commons, Pensions, 
Portions, Corodies, or other Hereditaments of the Poſſeſſion of his or 
their Anceſtor or Predeceſſor, and declare and alledge any further 
Seiſin or Poſſeſſion of his or their Anceſtor or Predeceſſor, but only 
of the Sciſin or Poſſeſſion of his Anceſtor or Predeceſſor, which hath 
been, or now is, or ſhall be ſeiſed of the ſaid Manors, Lands, Tene— 
ments, Rents, Annuities, Commons, Penſions, Portions, Corodies, or 
other Hereditaments, within threeſcore Years next before the Teſte of 
the ſame Writ, or next before the ſaid Preſcription, Title or Claim, fo 
hereafter to be ſued, commenced, brought, made or had. 

And it is further enacted by the ſaid Statute, par, 2. That no 
Manner of Perſon ſhall ſue, have or maintain any Aſſiſe of Mortaun— 
ceſtor, Coſenage, Ayle, Writ of Entry upon Diſſeiſin done to any of 
his Anceſtors or Predeceſſors, or any other Action Poſſeſſory upon the 
Poſſeſſion of any of his Anceſtors or Predeceſſors, for any Manors, 
Lands, 'Tenements, or other Hereditaments, of any further Seiſin or 
Poſſeſſion of his or their Anceſtor or Predeceſſor, but only of the Seiſin 
or Poſſeſſion of his or their Anceſtor or Predeceſſor, which was or 
hereafter ſhall be ſeiſed of the ſame Manors, Lands, Tenements, or 
other Hereditaments, within fifty. Years next before the Tefte of the 
Original of the ſame Writ hereafter to be brought. 

And it is further enacted, par. 3. That no Perſon ſhall ſue, have 
or maintain any Action for any Manors, Lands, Tenements, or other 
Hereditaments, of or upon his or their own Seiſin or Poſſeſſion therein, 
above thirty Years next before the Teſte of the Original of the ſame 
Writ hereafter to be brought. 


And further, par. 4. © That no Perſon ſhall hereafter make any 


Seiſin of any Rent, Suit or Service, in the ſame Avowry or Coguizance 
in the Poſſeſſion of any other, whoſe Eſtate he ſhall pretend or claim 
* to have, above fifty Years next before the making of the ſaid Avowry 
© or Cognizance. | 


And it is further enacted by the ſaid Statute, par. 5. © That all For- 


Fines of any Manors, Lands, Tenements, or other Hereditaments, at 
any Time hereafter to be ſued, ſhall be ſued and taken within fifty 
Years next after the Title and Cauſe of Action fallen, and at no Time 
after the fifty Years paſſed. | | riot. 

Alſo by the ſaid Statute, par. 6. it is enacted, © That if any Perſon do 
ſue any of the ſaid Actions or Writs for any Manors, Lands, Tene- 
ments, or other Hereditaments, or make any Avowry, Cognizance, 


Preſcription, Title or Claim, of or for any Rent, Suit, Service, or 
Vol. III, | © other 


* 
* r 


Avowry or Cognizance for any Rent, Suit or Service, and alledge any 


medons in Reverter, Formedons in Remainder, and Scire facias upon 


Limitation of Actions. 


*'s — 2222235 


unn 


other Hereditaments, and cannot prove that he or they, or his or their 
Anceſtors or Predeceſſors were in actual Poſſeſſion or Seiſin of and in 
the ſame Manors, Lands, Tenements, Rents, Suits, Services, Annul. 
| ties, Commons, Penſions, Portions, Corodies, or other Hereditaments 
(a) In8 c. at any Time or Times (a) within the Years before limited and ap- 
3 _ © pointed in this preſent Act, and in Manner and Form as is aforeſaid 
cited thus: © if the ſame be traverſed or denied by the Party, Plaintiff, Demandan: 
That noPer- © or Avowant,. or by the Party, Tenant or Defendant; that then, and 
— 1 © after ſuch Trial therein had, all and every ſuch Perſon and Perſons, 
horeafrer © and their Heirs, ſhall from thenceforth be utterly barred for ever of al! 
make any *© and every the ſaid Writs, Actions, Avowries, Cognizance, Preſcription, 
Avowry or © Title or Claim hereafter to be ſued, had or made, of and for the 
83238 © fame Manors, Lands, Tenements, Hereditaments, or other the Pre. 
Suit l Ser. © Miſſes, or any Part of the ſame, for the which the ſame Action, Writ, 
vice in the © Avowry, Cognizance, Preſcription, Title or Claim, hereafter ſhall be 


ſame Avow- © at any Time had, ſued or made. 
ry or Conu- | 


Lay 


rance, in the Poſſeſſion of his or their Anceſtor or Predeceffor, c. above forty Years next before 


the making of the ſaid Avowry or Conuzance. 


Note; this Statute hath the uſual Savings for Infants, Feme Covert, 
Perſons in Priſon and beyond Sea. 


In the Conſtruction of this Statute it hath been holden, 
Dyer 315.6, That in a (4) Formedon in Reverter or Remainder, or on a Kir 
pl. 101, Facias, on a Fine of ſuch Nature, the Demandant need not mention the 
(5) So in A- Statute in order to make out his Title, but the Tenant, if he would take 


2 tor Advantage of it, muſt plead it. 


Moor 31. pl. 102. 1 Rol. Rep. 50. 


4 Co. 8. It has been held, that this Statute being in Reſtraint of the Common 
1 And. 16. Law, ought to be conſtrued ſtrictly; and that therefore it does not ex- 


Lit. op 342. tend to a Formedon in Deſcender, (e) Ceſſuvit nor Reſcous. 
(c) Not to a | 
Ceſſavit for two Reaſons. 1. Becauſe this Writ is not compriſed within the Statute. 2. Becauſe the! 


Seiſin of Services is not material nor traverſable in this Writ. Moor 44. pl. 135.— Whether it extends 
ro a Penſion in the Spiritual Court, vide 3 Keb. 366, 392. 1 Vent. 265. 


8 Co. 64. b. If A. by Deed indented, made à Feoffment in Fee to B. and his Heirs, 
Copper and rendering 105. per Ann. to A. and his Heirs, of which Rent A. or his 
_ adjuds- Heirs, have not been ſeiſed within forty Years, yet the Heirs of A. may 
8 69. Diſtrain, Sc. for the Statute muſt be intended in ſuch Caſes (4) only 
S. C. where before the Statute the Avowant was obliged to alledge a Seiſin; 
(4) So this and that was where the Seiſin was ſo material, and of ſuch Force, that 


1 tho? it was by Incroachment, yet it could not be avoided in an Avovry. 
a new Rent ere. ted by A of Parliament. Cro. Car. 80, 81, 214, Lit. Rep. 42. Hetl. 28, 56. 


1 Fon. 233. 


2 Vern. 235- To a Bill in Chancery, to be relieved touching a Rent charged upon 

Collins and Lands by a Will, the Defendant pleaded the Statute of Limitations, 

W and that there had been no Demand or Payment in forty Vears; and 
it was held, that this Statute concerns only cuſtomary Rents between 
Lord and Tenant, and not any Rent that commences by Grant, ot 
whereof the Commencement” may be ſhewn. 

Co Lit. in. a. The Statute does not extend to the Services of (e) Eſcuage, Homag: 

. — 4 and Fealty, for a Man may live above the Time limited by the Act, 

. Caſe, neither doth it extend to any other Service which by common Poſſibilit) 

8 Co. 65] may not happen or become due within ſixty Years, as to cover the Hal 

2 oY of the Lord, or to attend the Lord in the War, Ec. 

OV. . 


(e) But altho Homage, Fealty and Eſcuage, be out of the Statute 32 H. 8. yet are they within tte 
antient Statute, 2 Iuſt. 96. 


2 And 
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and by Suit of Court or Rent, or any other annual Service, of nb $2. 
the Suit or Rent, or any other annual Service, is (a) a good Seiſin of the j; 
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And where the Tenure is by Homage, Fealty and Eſcuage incertain, 


Homage, Fealty or Eſcuage, or other accidental Services, as Wardſhip, 
Heriot Service, or the like. 


fin of a ſuperior Service is a Seiſin of all inferior Services which are incident thereto. 4 
So Seiſin of Fealty is a ſufficient Scilin of Homage and Eſcuage; for when the Tenant 


he ſwears to do all other Services. 4 Co. 8. 4. 


So Seiſin of Homage is a Seiſin 


Services, as well inferior as ſuperior, becauſe in the doing thereof the Tenant takes 


to do all Services. 4 Co. 8. 


Service it ſelf, when it becomes due yearly. 4 Co. 9. 4. 


Cc 
c 
> 
- 
c 
c 
c 


By the 1 Mar. cap. 5. it is enacted, That the 32 I. 8. cap. 2. ſhall 
not extend to any. Writ of Right of Advowſon, Qyare Tinpetir, of 
Aſſiſe of Darrein Preſentment, nor Jure Patronatus, nor to any Writ 
of Right of Ward, Writ of Raviſhment of Ward for the Wardſhip 
of the Body, or for the Wardſhip of any Caſtles, Honours, Manors, 
Lands, Tenements or Hereditaments holden by Knights-Service, 
but that ſuch Suits may be brought as before the making the ſaid 
Act. | 


By the 21 Fac. 1. cap. 16. for, quieting Mens Eſtates, and avoiding of 


Suits, it is enacted, © That all Writs of Formedon in Deſcender, Formedon 
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in Remainder, and Fermedon in Reverter, at any Time hereafter to be 
ſued or brought of or for any Manors, Lands, Tenements or Heredita- 
ments, whereunto any Perſon or Perſons now hath or have any Title, 
or cauſe to have or purſue any ſuch Writ, ſhall be ſued and taken 
within twenty Years.next after the End of this preſent Seſſion of Parlia- 


ment; and after the ſaid twenty Years expired, no Perſon or Perſons, 


or any of their Heirs, ſhall have or maintain any ſuch Writ of or for 
any of the ſaid Manors, Lands, Tenements or Hereditaments ; and 
that all Writs of Formedon in Deſcender, Formedon in Remainder, Forme- 
don in Reverter, of any Manors, Lands, Tenements, or other Heredi- 
taments whatſoever, at any Time hereafter to be ſued or brought by 
Occaſion or Means of any Title, or Cauſe hereafter happening, ſhall be 
ſued and taken within twenty Years next after the Title and Cauſe of 
Action firſt deſcended or fallen, and at no Time after the ſaid twenty 
Years ; and that no Perfon or Perſons that now hath any Right or 
Title of Entry int6 any Manors Lasds, Tenèments or Hereditaments; 
now held from him or them, (hall thereinto enter, but within twenty 
Years next after the End of this preſent Seſſion of Parliament, or 
within twenty Years next after any other Title of Entry accrued; and 
that no Perſon or Perſons ſhall at any Time hereafter make any Entry 
into any Lands, Tenements or Hereditaments, but within twenty 
Years next after his or their Right or Title, which ſhall hereafter firſt 
deſcend or accrue to the ſame; and in Default thereof, ſuch Perſons 


ſo nor entering, and their Heirs, ſhall be utterly excluded and diſabled 


from ſuch Entry after to be made; any former Law, So. 

* Provided, That if any Perſon or Perſons, that is or ſhall be intitled 
to {ſuch Writ or Writs, or that hath, or ſhall have ſuch Right or 
Title of Entry, be or ſhall be, at the Time of the ſaid Right or Title 
firſt deſcended, accrued, come or fallen, within the Age of one and 
twenty Years, Feme Covert, Non compos mentis, impriſoned, or beyond' 
the Seas; that then ſuch Perſon and Perſons. and his and their Heir and 
Heirs, ſhall or may, notwithſtanding the ſaid twenty Years be expired, 
bring his Action, or make his Entry, as he might have done before 
this Act; ſo as ſuch Perſon and Perſons, or his or their Heir and Heirs, 
ſhall, within ten Years next after his and their full Age, Diſcoverture, 
Coming of ſound Mind, Enlargement out of Priſon,” of Coming into 


«© this 


the Seiſin of 4 Ce. 8. 6. 


Bur Seifin of one annual Service is no Seiſin of another annual 
Service; for in that Caſe it is the Folly of the Lord, if he hath not an actual Scilin of the other 
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2 Inſt. 96. 


t. 50. 

2 Rol. Rep. 
392. 

(a) That Sei- 
Co. 8. 5.— 
docs Fealty,. 
of all other 
upon himſelf 
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© this Realm, or Death, take Benefit of and ſue forth the fone; ens 
© no Time after the ſaid ten Years. 


In the Conſtruction of this Statute it hath been holden, 

That the Poſſeſſion of one Joint-tenant is the Poſſeſſion of the other 
ſo far as to prevent this Statute. ; 
1 Salk. 285, That a (a) Claim or Entry to prevent the Statute of Limitations must 
(a) And by be upon the Land, unleſs there be ſome ſpecial Reaſon to the contrary. 
4 & 5 Ann. ; 
rap. 16. upon 


1 Salk. 285. 


ſuch Claim or Enry, an Ad ion muſt be commenced within one Year next after the 


making of ſuch Entry and Claim, aid proſecuted with Effect, otherwiſe of no Force to ayiy the. 


Statute. 


1 Latev. 781. That if a Perſon be barred of bis Frmedon, he is not thereby hindred 
Hunt and to purſue his Right of Entry which afterwards accrues to him, no more 
mos 330. than a Perſon, who has ſeveral Remedies, and diſcharges one of them, 
> Salk. 422. is excluded thereby from purſuing the others. 

S. C. 3 f 
11 If A. has had Poſſeſſion of Lands for twenty Vears without Interrup. 


cad to have tion, and then B. gets Poſſeſſion, upon which A. is put to his Ejectment; 
been twice ſo tho? A. is Plaintiff, yet the Poſſeſſion of twenty Years ſhall be a good 
ruled by Holt. Title in him, as if he had ſtill been in Poſſeſſion; becauſe a Poſſeſſion 
| for twenty Years is like a Deſcent which tolls Entry, and gives a Right 
of Poſſeſſion, which is ſufficient to maintain an Ejectment. 

That if one Tenant in common receives the whole Profits for twenty 


1 Salk. 423. 
ee yet this does not bar his Companion; for the Statute ot 
| Limitations never runs againſt a Man but where he is actually ouſted cr 
diſſeiſed. | . | 
Moe 410. It has been ruled that Copyholds are within the Statute of Limitations, 


becauſe an Act made for the Preſervation of the publick Quiet, and no 
ways tending to the Prejudice of the Lord or Tenant. | 
Com. Incumb. But Eccleſiaſtical Perſons are not bound by any of the Statutes of 
429. Limitations; becauſe it would be a Side-Wind to evade the Statutes made 
to prohibit their Alienations. 


(C) Of the Limitation of Time in Regard 
to Actions on Penal Statutes. 


All popular Y the 31 Els. cap. F. par. 5. It is enacted, That all Actions, Suits, 
22 were Bills, Indictments or Informations, which ſhall be brought for any 
ag {2.7 © Forfeiture upon any Statute Penal, made or to be made, whereby the 
by 7 Hes © Forfeiture is or ſhall be limited to the Queen, her Heirs and Succeflors 
cap. 3. which © only, ſhall be brought within two Years after the Offence committed, 


is repealed © and not after two Years; and that all Actions, Suits, Bills or Intor- 


dy chis Sta- c mations, which ſhall be brought for any Forfeiture upon any Penal Sta- 


Ute. . 
tute, made or to be made, except the Statutes of Tillage, the Beneft 


and Suit whereof is or ſhall be by the ſaid Statute limited to the Queen, 
her Heirs or Succeſſors, and to any other that ſhall proſecute ih thi 
Behalf, ſhall be brought by any Perſon that may lawfully ſue for the 
ſame within one Year next after the Offence committed; and in De— 
fault of ſuch Purſuit, that then the ſame ſhall be brought for the 
Queen's Majeſty, her Heirs or Succeſſors, any Time within the tud 
Years after that Year ended; and if any Action, Suit, Bill, Indictment 
or Information, ſhall be brought. after the Time ſo limited, the ſam* 
ſhall be void: And it is provided, that where a ſhorter Time is limited 
by any Penal Statute, the Proſecution muſt be within that Time: , 

| 2 J 
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I ceeds by Bill, he ought to file his Bill within Time, 
ſo to be upon the Record it ſelf. 
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By the 18 Eliz. cap. 5. par. 1. it is enacted, That upon every Infor- 

© mation that ſhall be. exhibited on any Penal Statute, a ſpecial Note 

© ſhall be made of the very Day, Month and Yeat of the exhibiting 

thereof into any Office, or to any Officer which Jawfully may receive 

© the ſame, without any Antedate thereof to be made; and that the 

© ſame Information be accounted and taken to be of Record from that 

Pay forward, and, not before; and that no Proceſs; be ſued out upon 

« ſuch Information, until the Information be exhibited in Form aforeſaid, 

« £9, and that every Clerk, making out Proceſs-contrary to this Act, 

< ſhall forfeit 405. | A ach. | 

Alſo it is further enacted by 21 Fac. 1. cap. 4. That no Officer ſhall 

receive, file or enter of Record, any Information, Bill, Plaint, Count 

or Declaration, grounded on any Penal Statute, (being within the Pro- 

viſion of the ſaid Statute of 21 Fac.) until the Informer or Relator 

hath firſt taken a (a) Corporal Oath before ſome of the Judges of the (a) 15 A 
Court, that he believes, in his Conſcience, the Offence was committed 2 12 
within a Year before the Information or Suit within the County where an 


an Officer 
the ſaid Information or Suit was commenced, Ec, receive an 


ͥ] GY a IS ON. 


| Information 
without ſach previous Oath, that yet the Proceedings on it are not erroneous. Cro. Car. 316. & vide 
4 Inſt. 272. 2 hip. 192. — But Qu4re, whether the Court on Motion will not ſet aſide ſuch Proceſs, 
gs having iſſued contrary to the Directions of the Statute, 1 Salk. 376. 


In the Conſtruction of theſe Statutes it hath been holden, That the 1 Salk.372 3 


;. 
21 fac. 1. cap. 4. does not extend to any Offence created ſince that Sta- 5 Mod. 42 5. 


tute ; ſo that Proſecutions on ſubſequent Penal Statutes are not reſtrained 


thereby, but that Statute is to them as it were repealed pro tanto. ® 


That if an Offence prohibited by any Penal Statute be alſo an Offence Hob. 270. 
at Common Law, the Proſecution of it, as of an Offence at Common '4 . 144- 
Law, is no way reſtrained by any of theſe Statutes. - BE os + 

That if an Information tam quam be brought after, the Year on a Co. Car. 331. 
Penal Statute, which gives one Moiety to the Informer, and the other Cas 366. 

f 1 vide Daliſ. 

to the King, it is nought only as to the Informer, but good for the 60. 
King. ä * 2 þ | . a 
'T hat if a Suit on a Penal Statute be brought after the Time limited, 1 Show. Rep. 


the Defendant nced ndbt plead the Statute, but may take Advantage of 553: 
it on the General Iſſue. | 


That the Party grieved is not within the Reſtraint of theſe statutes, 


Cro. Elix. 645. 
but may ſue in the ſame Manner as before. 1 


Noy 71. 


1 Shoev. Rep 354- and Carth. 233. S. P. That where the Penalt 
our of the Stutute 31 Hz. but per Holt, if given to the King and 
the Statute; but hereof the other Judges doubted, 2 


is given to the Party alone, this is 
Party ſeparately, it ſeems within 


It ſeems doubtful, whether à Suit by a common Informer on a Penal 1 Show. 353, 
> Statute, which firſt gives an Actſon to the Party grieved, and in his De- 35% 


fault, after a certain Time, to any one who will ſue, be within the Re- 


ſtraint of theſe Statutes. 


It has been held by three Judges, that the Suing out a Latitat within Carth. 232. 


= the Year was a- ſufficient Commencement of the Suit to ſave the Limi- C]] ver. 
= tation of Time on a Penal Starute, becauſe the Latitat is the Original of 3 
B. R. and may be continued on Record as an Original. But Holt held 
= otherwiſe, for the Action being for a Penalty given by a Statute, the 
= Plaintiff might have brought an Action of Debt by Original in B. R. 
becauſe the Statute gives the Action; and he held, that there was a Dif- 
Eo ference between a Civil Action and an Action given by Statute ; for in 
= rhe firſt Caſe, the Suing out a Latitat within the Time, and continuing 


1 Show. Rep. 
353. 8. C. 


it afterwards, will be ſufficient; but in the other Caſe, if the Party pro— 


that it may appear 


Vol. III. 6 N. In 


3 Leon. 237; 
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Trin. 3 Car. 2. In Debt %% tam on the Statute 1 H. 5. cap. 4. for Practiſing as an 
bil in C. B. 4 Attorney during the Time he was Under- Sheriff, and the Point was on 
1 2 the 31 Eliz. which hmits Informers and Plaintiffs in Popular Actions to 
44] a Year; the Defendant' in this Caſe was taken upon a Teftatim Gf that 
wa bore ee 13 January when his Office expired in November'was Twelve 
14 Month before, and ſo a Year and two Months after his Offence; but by 
i Antedating the Original, and making it of Mich. Term before, it was 

brought within the Vear; and North and Myndbam ſaid it was well war. 
it ranted by the Practice of the Court, and therefore they would make 
Ws + no Rule to ſtop the Filing of the Original; but Atkins was againſt it, 
off and ſaid it was nothing But a Practice to evade the Statute of 31 Eliz. 
i" 2 Hawk P.C. Serjeant Hawkins makes it a Queſtion, whether the Clauſe in 31 Flix, 
16 272. par. 4. by which it is enacted, That nothing in the ſaid AF contained ſhall 
| exrend ts Champerty, ' Kittg's Cuſtoms, or Foreſtalling, &c. but that every ſuch 
| Offence muy be laid in any County; any Thing in the ſaid Af to the con. 
1's trary notwithſtanding, doth except the ſaid-Offences out of the above recited 
1 Clauſe, relating to the Time within which Suits on Penal Statutes muſt 

be brought; for the Words above-mentioned, viz. bm that every ſur) 
Offence. may be laid in any County, ſeem to reſtrain the Generality of the 
Hi precedent, which ſay, that nothing in the Act contained ſhall extend: to 

| ſuch Offences. | | 


| O) Of the Limitation of Time in Regard to 
4 Perſonal Actions, purſuant to the 21 Jac. 1. 


| And herein, 
1 | . Of Actions of Allault and Battery, z 
WW B* | the * r. cap. 16. All Actions of Treſpaſs of Aſſault, Bat- a 
© tery, Wounding, Impriſonment, or any of them, ſhall be con- 


menced and ſued within four Years next after the Cauſe of ſuch: Actions o 
© or Suits, and not after. 11422 5 
x Salt. 06. [t ſeems, that if a Man brings Treſpaſs for beating his Servant, pe-, 
5 Mod. 74: quod ſefvitium amiſit, this is not ſuch an Action as is within this Branch ; 
of the Statute, being founded on the ſpecial Damage. | 
1 Lev. 31. If to an Action of Aſſault, Battery and Impriſonment, the Defendant 
pleads, as to the Aſſault and Impriſonment, the Statute of Limitations, 
without anſwering particularly to the Battery, otherwiſe than by uſing 
the Words Tranſgreſſio prædicta, it is ſufficient, for theſe Words are an 

Anſwer to the Whole. | | 
2 Salk. 423+ In Treſpaſs for Aſſault and Battery, the Defendant pleaded Non Ct 
Blackmore infra ſex annos by Miſtake, and not according to the Statutey which 15 
* but four Years; and upon Demurrer it was adjudged an ill Plea; for 
5 C. * if it be conſidered as at Common Law, there was no ſuch Plea; if of 
the Statute, the Act is not purſued; and the Defendant could not take 
ITue on it, for quod eft Culp. infra ſex annos is an Iſſue immaterial, be- 
cauſe it may be the Jury might find him Not guilty infra guatuor ans 

but guilty infra ſex annos. | 
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2. Of Actions "of Slander, 


By the 21 Fac. 1. cap. 16, par. 3. it is enacted, © That all Actions on 
0 on Caſe . Words ſhall be commented and fied within two Years 
© next after the Words ſpoken, and not after, | 


In the Conſtruction of this Branch of the Statute it hath been 
holden, 3&4 L 8 1 148 "TRE + 1 8. * | . 
That an Action of Scaudalum Magnatum is not within the Statute. * Reb. 3464s 
| | eb. 645. 
$ : BELTS i ; ALE. "I £ a 
That it extends not to Actions for Slander of Title, for that is not i 


, a . - 1 + . a 6: 141. 
properly Slander, but a Cauſe of Damage, and the Slander intended by Ta and 
the Statute is to the Perſon. | | ac ot ad- 
| 8 8 judged. 
Ley 82. "Palm. 330 1 Fon. 196. S. C. e. 


That if the Words are 6f themſelves actlonable, without 'the Neceſſity 1 Sid 95. 


of alledging ſpecial Damages, altho' a Loſs enſues, yet in this Caſe the Satenders ver, 


Statute of Limitations is a good Bar; but if the Words at the Time of 22 
| xt 1 1 3 ym. 61. 
the ſpeaking of them are not actionable, but a ſubſequent Loſs enſues, S. C. & vide 
which intitles the Plaintiff to his Action, in ſuch Caſe the Statute is 3 Med. 111. 
no Bar. S. C. cited, 
As for calling a Woman Whore, by which ſhe loſt her Marriage ſeven , .., , 
Years afterwards, the Stature is no Bar ; for it is not the Words, but the Jo 


a : 1 Salk. 206. 
ſpecial Damage, which is the Cauſe of Action in this Caſe. S. P. And 


| | vu that it was 
incumbent upon. the Plaintiff to prove the ſpecial Damage; otherwiſe the Action would not have 
laid for the Words. 


Alſo for calling a Man Thief, and procuring him to be indicted and Cre. Car. 163. 
impriſoned for Felony, and the Defendant is found guilty of the Whole; 2 and 
the Statute in this Caſe ſeems no Bar, for the Action is not for Words Cd, ad- 


*7 ' | 2 3 47 judged 
barely, but is an Action upon the Caſe in Nature of a Conſpiracy. the Brugch 


| : of this Sta- 
rute, that ſays, that for flanderous Words the Plaintiff ſhall have no more Coſts than Damages, Se. 


That if an Action for Words be founded upon an Indictment, or other 1 $44. g5. 
Matter of Record, it is not within the Statute, hut ſuch Action may be 
brought at any Time. | 108 | 3 
In an Action for Words, the Defendant pleaded n locutlis eft verba 1 Keb. $20, 
prædicta infra duos annos; and upon a ſpecial Demurrer it was objected, 18 
that it ought to have been Non Culp. infra duos annos ; for as it is it may 27 ang 
be, the Defendant ſpoke the ſubſtantial Words of the Slander, and yet did : 
not ſpeak all the Words; and yet the Plaintiff could not have a Verdict 
upon this Iſſue; as in an Action of Debt for 101. if the Defendant ſays 
on debet the 101. without adding ec aliqnem inde denarinm, it would be 
naught ; but the Court held the Caſes not alike; for in an Action of 
Debt, every Penny that ſtands in Demand is of equal Weight; but here 
the Action is founded upon the ſubſtantial Words only, and the verba 


predifa ſhall refer only to them; and it was held well enough. 


S ed of Tams 


Wi 3. Ok Actions ariſing upon Contract, and founded in Ma. 
"the leficio: And herein, 


"i i. Of what Nature 02 Degree the Action mult be, ſo az 
10 | to be barred-by the Starute, 


11108 By the 21 Fac. 1. cap. 16. par. 3. it is enacted, © That all Actions of 
[1's © Treſpaſs Snare Clauſum fregit, all Actions of Treſpaſs, Detinue, Action 
oil © ſur Trover and Replevin for taking away of Goods and Cattel, all 
if Actions of Account, and upon the Caſe, other than ſuch Accounts az 
| [ © concern the Trade of Merchandize between Merchant and Merchant, 
| © their Factors or Servants, all Actions of Debt grounded upon an 
© Lending or Contract without Specialty, all Actions of Debt for Ar. 
1 © rearages of Rent, and all Actions of Aſſault, Menace, Battery, Wound. 
| © ing and Impriſonment, or any of them, which ſhall be ſued or brought 
it © at any Time after the End of the then Seſſion of Parliament, ſhall be 
| ! | © commenced and ſued within the Time and Limitation herein after ex- 
tt: © preſſed, and not after; that is to ſay, the ſaid Actions upon the Caſe, 
M1 © (other than for Slander) and the ſaid Actions of Account, and the ſaid 
(iN © Actions for Treſpaſs, Debt, Detinue and Replevin for Goods or 
Fi | | © Cartel; and the ſaid Action of Treſpaſs Qrare clanſum fregit within 
1 ä © three Years next after the End of the then Seſſion of Parliament, or 
M4 275 © within fix Years next after the Cauſe of ſuch Actions or Suit, and not 
| il © after; and the ſaid Actions of Treſpaſs of Aſſault, Battery, Wounding, 
i! © Impriſonment, or any of them, within one Year next after the End 
| © of the then Seſſion of Parliament, or within four Years next after the 
n © Cauſe of ſuch Actions or Suit, and not after; and the ſaid Action 
| © upon the Caſe for Words, within one Year after the End of. the then 
| © Seffion of Parliament, or within two Years next after the Words ſpoken, 
Wi © and not after. £ | Ry 
li N Nevertheleſs, that if in any the ſaid Actions or Suits Judgment be 
þ given for the Plaintiff, and the ſame be reverſed by Error, or a Ver- 
dict paſs for the Plaintiff, and upon Matter alledged in Arreſt of Judg- 
© ment, the Judgment be given againſt the Plaintiff, that he take nothing 
© by his Plaint, Writ, or Bill; or if any the ſaid Actions ſhall be brought 
© by Original, and the Defendant therein be outlawed, and ſhall after 
(a) * © (4) reverſe the Outlawry, that in all ſuch Caſes the Party Plaintiff 
288 Be his Heirs, Executors or Adminiſtrators, as the Caſe ſhall require, miy 
of Error, not © commence a new Action, or Suit, from Time to Time, within a Year 
material, * after ſuch Judgment reverſed, or ſuch Judgment given againſt the 
Cro. Car. © Plaintiff, or Outlawry reverſed, and not after. | 


1 Fon. 312, to any ſuch Action of Treſpaſs, Detinue, Action ſur Trover, Replevin, 
Actions of Accounts, Actions of Debt, Actions of Treſpaſs for A.. 
fault, Menace, Battery, Wounding or Impriſonment, Actions upon the 

© Caſe for Words, be or ſhall be, at the Time of any ſuch Cauſe ot 

© Action given or accrued, fallen or come, within the Age of Twent)- 

© one Years, Feme Covert, Non compos, impriſoned, or beyond the Seas; 


© having no ſuch Impediment ſhould have done. 


hath becn any Conteſt, as to the Actions being grounded on a Contra 


that then ſuch Perſon or Perſons ſhall be at Liberty to bring tt | 
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in. Provided, That if any Perſon or Perſons, that is or ſhall be intitled 
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F FE 


© ſame Actions, ſo as they take the ſame within ſuch Times as are before“ 
limited after their coming to or being of full Age, diſcovert of “ 
Memory, at large, and returned from beyond the Seas, as other Perſons © 


Here we ſhall conſider and ſet down ſuch Caſes, about which ther“ | 


"#1 1 
5 
21 
. « 
; « 
4 4 
. a 4 L 
';* 2 > 1 
> 


; | | — 
* 
* 21 ak 7 a 1 * 8 3 F fie > * . + ** wa 2 ** > 
ee Re ns ca ene 


veniencies the Statute was wade to prevent; ſuch as Perjury in Witneſſes, 


i. Mt. a. Ml... 


Limitation of Actions. 8 509 


ot! Lending, as the Statute ſpeaks, thoſe by (a) Specialty, as all others of (4) Bur tho' | 


a ſuperior Nature, being plainly excepted out of thy Statute. ee BoA 


out of the S'atute, yet it ſeems to be the Practice at this Day, where an Action is brought on a 
Bond of twenty Years ſtanding, and on which no Intereft has been ajd for that Time, to admit the 
Dcfendant on u Plea of ſolvit ad diem, to give this Matter in Evidence, which, from the Length of 
Time, will be Preſumptive Proof of Payment, — So in Chancery, an Obligee on a Bond of twenty 
Years ſtanding was refſed any Relicf, 1 Chan. Rep. 78, 88, 1. 


And to this Purpoſe it hath been adjudged, that an Action of Debt on Ce. Car. 51 54 
the 2 E. 6. for not ſetting out Tithes, is not within the Statute, the 7% and 


Action being grounded on an Act of Parliament, which is the higheſt my 


1 Sand. 38. 
Record. 1 2 Fand. 66. 


1 Sid. 305, 415 1 Keb. 95. 2 Keb. 462. 


So it hath been adjudged, that an Action of Debt for the Arrearages of Hut. 109. 
Rent reſerved on a Leaſe by Indenture is out of the Statute, the Leaſe _—_ and 
by Indenture being equal to a Specialty. n 38. 


S. C. cited. 
2 Sand. 66. S. C. cited, and S. P. admitted; and there ſaid, that the Stature extends to Rent re- 


ſerved on Parol Leaſes only. 


Alſo it hath been adjudged, that an Action of Debt for an Eſcape is 1 Sand. 37. ä 


not within the Statute, not only becauſe it is founded 77 Maleficio, and * 1 

ariſes on a Contract in Law, which is different from thoſe Actions of; To. 191. 

Debt on a Lending or Contract mentioned in the Statute, but alſo be- S. C. adjudg- 
cauſe it is grounded on the 1 R. 2. cap. 12. which firſt gave an Action of ed. 


Debt for an Eſcape, (b) there being no Remedy for Creditors before 12 
but by Action on the Caſe. LG bo. 


S. C. where 
it is ſaid, that an Adtion on the Caſe for an Eſcape is within the Statute; and by Wyndam, De bt 


upon a Tally is not within the Statute. (6) For this vide 2 Inſt. 383. and Title Eſcape. 


So it hath been adjudged, that this Statute cannot be pleaded to an 1 Mead. 245. 
Action of Debt brought againſt a Sheriff for Money by him levied on a Cm ver. 
Fieri Facias, becauſe the Action is founded in Maleficio, as alſo upon mY — gh 
the Judgment on which the Fieri Facias iſſued, which is 
Record. a 0 

It hath been adjudged, that an Action of Debt on an Award under 2 Sand. 64. 
the Hand and Seal of the Arbitrator, tho' the Submiſſion was by Parol, Sid 415. 
is not within the Statute ;: for tho' in Strictneſs the Award cannot be ſaid ' * IP 
to be equal to a Specialty, yet by being under Hand and' Seal it becomes 3 "hg 
Matter of that Notoriety, that it cannot be liable to any of the Incon- s. C. 
and the Oppreſſion of Defendants when their Witneſſes are dead, or 
Vouchers loſt ; allo it was never intended that the Statute ſhould extend 
to all Kinds of Actions of Debt, but only to thoſe which aroſe on a 
Contract or Lending. | | 5 

It hath been adjudged, that the Statute does not extend to the Writ Hutt. 109. 
De rationabili parte bonorum, founded on the Cuſtom of Nottingham, Sherwin and 
altho* it conclude in the Detinet ; for this is an original Writ in the Re- 2 
giſter; and tho' it conclude in the Detinet, is yet a different Action to . C. hd. 
the common Action of Detinue mentioned in the Statute, which being ed. 
frequent in Practice, is the Detinue plainly intended by the Statute, and 1 Sand. 37. 
not this, which being founded on a Cuſtom ſeldom happens; and as the 1888 | 
Statute is in Derogation of the Common Law, it ought to be conſtrued n 


f and admitted 
ſtrictly. | to be Law. 
: An Action of Debt for a Fine of a Copyholder is not within the , Keb. 536. 
tatute. 


1 Lev. 273. 

If a Man recovers a Judgment or Sentence in France for Money due to 2 Vers. 540. 

him, the Debt muſt be conſidered here only as a Debt by ſimple Con- per Curian. 

tract, and the Statute of Limitations will run upon it. 
Vol. III. 60 


* 


It 


a Matter of Rep. 79. S. C. 
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3 Keb. 645. for a Debt due tb the Bankrupt, this Statute is a good Bar; for tho 

Comb. d. the Aſfgument is by Force of an Act of Parliament, yet the Affgnees 
ſtand only in the place of the Bankrupr, and can have no other Right 
nor Remedy than he had. 1 tenen 344 l 5 | 

3 Lev. 367. It hath been adjudged, that this Statute is a good Plea in Bar to an 

Oliver and Aſſumpſit brought by an Attorney for his Fees ; for tho' the Attorney be 

Thoma.. of Record, yet his. Fees are not. | al t 


Carth 3. Re- It hath. been ad judged, that this Statute is a good Bar to an Action 


new ver. Ax- brought againſt the Drawer af a Bill of Exchange and that ſuch Bill is 
_ Carth, not of as high a Nature as a Specialty, (a) neither is it within the Ex. 
226. adjudg- ception in the Statute relating to Merchants Accounts. 

cd. 


2. Whether a Truft oz Equitable Demand be within the 
Statute. | e 


March 129. It ſeems clearly agreed, that tho* the Statutes of Limitations bind the 
2 Salk. 124. Courts of Equity, that yet a Truſt is not within theſe Statutes. 
1 Chau Ca, And therefore where the Plaintiff, who was the Son and Executor of 
20. Sir Ed. Ch. Juſt. Heath, who was made Ch. Juſt. at Oxon during the Difference 
ward Heath between the King and Parliament, but never ſat at Weſftminſfer-Hall, 
8 exhibited a Bill againſt the Defendants, Prothonotaries of the K. B. at 
; that Time, to have an Account of the Money, Ec. received by them 
during that Time by an implied Truſt V/;rtate office/ ; to which the Defen- 
dants pleaded the Statute of Limitations; but upon Argument the Plea 
was over- ruled. 
2 Chan. Ca. So where the Plaintiff exhibited a Bill to have an Account of Money 
26. Sheldm received by the Defendant from his Father, (whoſe Executor he was) 


ver. Weld who gave it to him to compound for his Eſtate, ſequeſtered for Delin- | 


quency at Gold/miths-Hall ; and it was ordered accordingly, the Court 

declaring it-a 'Truſt, and therefore not within the Statute of Limita- 
tions. . [FEEL 8 N 61 

2 Vent. 345. So where my Lady Hollis lent 1001. and in the Note which was given 

for it, Mention was made, that it ſhould be diſpoſed of as my Lady 

ſhould direct; and a Bill being exhibired for it, the Court held it a 

Depofitum or Truſt, and decreed Payment of it; tho' otherwiſe it had 

deen barred by the Statute of Limirations. - 6 0% Irno2- 55 0 

2 Vern. 399, A Charity is nat barred by Length of Time, nor within the Statute of 


Limitations. 453 | 464 75 | 
1 Vern, 256. | So it hath been held, that a Legacy is not within the Statute of Li- 
mitations. T5 1 4 et | | o! ä 
1 Chan. Ca. It feems to he the Doctrine of Courts of Equity, that Mortgages ate 


* 
0 


. 102. but now not within the Statute of Limitations ; yet where a Man comes in at an 


by ne 182 old hand, it hath been ſometimes decreed, that the Foſſeſſor ſhould ac- 
demption of count no further than for the Profits made in his own Time, to di- 
Mortgages is courage the ſtirring in ſuch Dormant Titles; alſo the Courts have al- 
1 %% ir lowed Length of Time to be pleaded in Bar, where the mortgaged Eſtate 
Years, hieß bath deſcended as à Fee without Entry or Claim from the Mortgagor, 
vide Title and where the Poſſeſſor would be intangled in a long Account; and in 
Atortgages. theſe: Caſes the Statute of Limitations has been mentioned as a proper 


Direction to go by, | 


3. At 


2 Lev. 166. It ſeems, that to an Aſumpſit brought by the Aſſignees of a Bankrupt 
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demands the Goods, and the Heir refuſed to let him have them; 


$ 


z. At what Time the Right of Action ſhall be ſaid to Have 

accrued, befoze which the Statute can be no Bar, b 

This Statute cannot be a Bar, unlefs the fix Years are expired after Gd. 431. 
there hath been complear Cauſe of Action; as if, a Man promife to pay 
rol. to F. S. when he comes from Rome, or when he marries, and ten 
Years after J. S. marries, or comes from Rome, the Right of Action 
accrues from the happening of the Contingency, from which Time the 
Statute ſhall be a Bar, and not from the Time of the Promiſe. 

So in an Action on the Caſe, wherein the Plaintiff declared, that in Godb. 437. 
Conſideration that he would forbear to ſue the Defendant for ſome Sheep 2 gs 
killed by his the Defendant's Dog, the Defendant promiſed to, make him a hs 
Satisfaction upon Requeſt, and that ſvch a Time he requeſted, c. and 
it was held, that the Right of Action accrued from the Requeſt, and 
not from the Time of killing the Sheep ; and that therefore the Defen- 


dant could not plead the Statute of Limitations, the Requeſt being within 


ſix Years, tho' the killing the Sheep, and Promiſe of Satisfaction, was 
long before. | | 


So in Aſſumpſit, in Conſideration that the Plaintiff would deliver to Les. 48. 
the Defendant ſuch a Deed, the Defendant promis'd, that he would re- Webb and 


deliver it to him on Requeſt, and alſo in Conſideration that he had, 4% 
upon Requeſt, delivered to him another Deed ; the Defendant promiſed 
to pay bim 40 % and alledges, that he had delivered to him the firſt 


1 Sid. 66. 
l Ku, 177. 
8. . 


Deed, and altho' at ſuch a Day afterwards he made Requelt, yet he 
had not re-deliveied the firſt Deed, nor paid the 40 /. the Defendant 
pleads the Statute of Limitations, and that he did not promiſe within 
ſix Years before the Action brought; whereupon the Plaintiff demurs; 
for the Cauſe of Action, as to the firſt Deed, did not ariſe upon the 
Promiſe, but upon the Refuſal after Requeſt; and the Requeſt was 
within fix Years; and fo held the Court. | 

So in Aſſumpſit, in Conſideration that the Plaintiff, at the Defendant's 2 Sa. 422. 
Requeſt, would receive A. and . into his Houſe ut Hoſpites, and diet 8%“ and 
them, the Defendant promiſed, c. Non aſſumpſit inſra ſex annos was Tease. 
pleaded ; the Plaintiff demurred, and held no Plea; for the Defendant 
cannot in ſuch Caſe. plead Nou aſſumpſit infra ſex annos, (a) but Actio (a) For this 
uon accrevit infra ſex aunos; for it is not material when the Promiſe was * 1 Vent. 
made, if the Cauſe of Action be within fix Years, and the Dieting might * 3 
be long afterwards, | 3 Keb. 613. 

An Executor, ſeveral Years before the Action brought, left ſome Fug. 99. 
Houſhold-Stuff in the Houſe, by the Conſent of the Heir, who uſed Mertiey Morn: 
them after; and within fix Years of the Action brought, the Executor 


tague ver. 


Lord Sand- 
where- eb. 


upon Trover was brought, and the Statute of Limitations pleaded; and 
= per Cur. the Uſer before the Demand was no Conyerſton, nor Evidence of 
t, for it was the Conſent of the Executor till then, and the Demand being 
= within fix Years, the Refuſal which enſued it, and is the only Evidence 


. 
> < : 
* 


= of a Converſion i 


» pleaded. 


n the Caſe, was within the fix Years; and (J) if a (6) But for 


Irover before fix Years, and a Converſion after, the Statute cannot be uon 


Car. 245-6, 


2 


225. 


1 Fon. 252. 3 Mod. 111. 
In an Action upon the Caſe againſt an Executor, the Plaintiff declares, Ain 62. 


1 that upon a Marriage Treaty it was agreed between the Plaintiff and Hove and 
3 Teſtator, that he ſhould pay to the Plaintiff 1007. and whilſt that 71% d- 
T © ſhould be unpaid he ſhould pay the Plaintiff 10 J. per Ann. which Apree- 


judeed, no 
Body a p- 

brought for all the pearing for 

The Defendant pleaded be befen- 


dant. 


ment was made Ano 1618, and the Action was 
Arrears by the Space of Twenty-eight Years. 


1 the 


Limitation of Actions.” 


512 
the Statute of Limitations; and on Demurrer it was held, that al 
could not be barred by the Statute; and therefore the Plaintiff had 
Judgment. 380-1930 denn | 9 
2 Salk. 420. Treſpaſs for impriſoning him, and detaining him in Priſon. from 


Coventry ver. 32 Car. 2. till the 3d of April 4 Fac. 2. The Detendant pleaded as to all 
Aer, &, till 32 Car. 2. ſuch a Pay, Non Culp. infra quatuor aunos, and as to the 
n 3 Mid. Reſt, a Plaint, and Capias iſſued ;, the Plaintiff demurred ; & Per. Curian, 
Comb, 26, tho' the Impriſonment be complained of as one continued Impriſonment, 
yet the Defendant may divide the Time, and plead the Statute as to 
art; and the Plaintiff may reply the Continuance ; therefore as to this, 
Judgment was given againſt the Plaintiff upon his Demurrer, but for 
him as to the Reſt, becauſe the Capias was awarded by the Court ex 

| officio, and it did not appear that the Defendant meddled in it. 
6 Med. 26. In Caſe of Seamen, the Duty does not ariſe from the Contract, but 
from the Service done; and therefore tho” the Contract were above fix 
Years, and any Part of the Service within that Time, it is out of the 


Statute. 


3. Jn what Court the Demand muſt be made, oz what 
Iii! Courts are bound by Statute. 
March 129. It is clearly agreed, that the Statute of Limitations is a good Plea in | 
1 Salk. 444: a Court of Equity; but it ſeems the ſafeſt Way for him who pleads it, 
in his Anſwer, alſo to ſay, that he has paid the Money, becauſe otherviſ: 
the Court ſuppoſes a Truſt berween the Plaintiff and Defendant, and that 
the Money is a Depoſitum in the Hands of the Defendant for the Benefit 
of the Plaintiff; and the Statute of Limitations, as has been obſerved, 
does not reach Truſts, SE fo 1 
6 Mod. 25, But it ſeems to be agreed, that the Statute: of Limitations is no Plea 
a6 in the Court of Admiralty,” or Spiritual Court, where they proceed ac. 


* 566. cording to their Law, and in a Matter in which they have Conuzance. 


392. | $6 
6 Mod. 26. Therefore it hath been agreed, that for a Suit upon a Contract /ips | 


altum mare, no Prohibition ſhould go upon their Refuſal of a Plea of the 


Statute of Limitations. | 
2 Salk. 424 So it has been held not to be pleadable to a Proceeding in the Spit. 
tual Court, pro violenta manuum injectione ſuper Clericum, becauſe the Pro 
ceeding is pro reformatione morum, and not for Damages. | 
2 Salk. 424. It has been doubted, whether to a Suit in the Admiralty for Marinen 
6 Mod. 25. Wages, this Statute is a good Plea ; becauſe it is ſaid, that this is a Matte 
properly determinable at Common Law; and the allowing the Admiralty | 
Juriſdiction therein, only a Matter of Indulgence. —_ 
But this is now ſettled by the 4 U 5 Ann. cap. 16. by which it“ WM 
enacted, © That all Suits and Actions in the Court of Admiralty fv ! 
© Seamens Wages, ſhall be commenced and ſued within fix Years nes 
«© after the Cauſe of ſuch Suits or Actions ſhall accrue, and not after. 
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E) Of the Exceptions in the Statute 21 Jac. I. 
cap. 16. and What will ſave a Bar thereof: 


And herein, 


1. Uhat Actions are within the Exceptions of the Statute. 


8 to this it hath been adjudged, that the laſt Proviſo in the Statute Cre. Car. 
not only extends to thoſe Actions therein enumerated, but alſo to 533: p 
an Aſſimpſit, tho* not mentioned, and to all other Actions on the Caſe * Fenn 180. 
1 


being of equal Miſchief, and plainly within the Intention of the Legis- 
lature. 


* 0 mig 
__ * 
4 . 7 3 = +: 
42 5 2 - 7: > et Wh En * * ans; Loot a . — 
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2. Of the Erception in Relation to Jnfants, &c. 


As to this it hath been holden, that the Statute being general, Infants 
had been included, had they not been particularly excepted. 

It hath been holden, that if an Infant, during his Infancy, by his Guar- 
dian bring an Action, the Defendant cannot plead the Statute of Limi- 
tations ; altho' the Cauſe of Action accrued fix Years before, and the 
Words of the Statute are, That after his Coming of Age, &c. 

It has been held in Chancery, that if one receives the Profits of an Infant's Abr. Eg. zog. 
Eſtate, and fix Years after his coming of Age, he brings a Bill for an Ac- Lecken v. 
count, the Statute of Limitations is as much a Bar to ſuch a Suit, as if 188 
he had brought an Action of Account at Common Law; for this Receipt 
of the Profits of an Infant's Eſtate is not ſuch a Truſt, as being a Crea- 
ture of the Court of Equity, the Statute ſhall be no Bar to; for he 
might have had his Action of Account againſt him at Law, and there- 
= tore no Neceſſity to come into this Court for the Account; for the Rea- 
= ton why Bills for an Account are brought here, is from the Nature of the 
Demand, and that they may have a Diſcovery of Books, Papers, and the 
= Party's Oath, for the more eaſy taking of the Account, which cannot be 


© ſo well done at Law; but if the Infant lies by for ſix Years after he 
= comes of Age, as he is barred of his Action of Account at Law, fo ſhall 
he be of his Remedy in this Court. | 3 


it Lew 31 


* 
* 

3 c 
hat 3m „ TTT 
P —— 

"4 8 3 _ 


2 Fand 121. 


3. Of the Exception in relation to Merchants Accounts. 


As to the Exception relating to Merchants, it. hath been a Matter of 1 Jen. 491- 
much Controverſy, whether it extends to all Actions and Accounts re- ,d. 124, 
E lating to Merchants and Merchandize, or to Actions of Account open 115 287. 
and current only, the Words of the Statute being, That all Actions f 2 Keb. 622. 
= Treſpaſs, &c. all Actions of Account and upon the Caſe, other than ſuch Ar- i Lev. 298. 
ions as concern the Trade of Merchants; ſo that by the Words, other than 1 ene. 99. L 
ieh Actious, not being ſaid, Actions of Account, it has been inſiſted that : Mod 312. 
gal Actions concerning Merchants are excepted. | T6431 ; 


. | T7 2 Vern. 456. 
| But it is now ſettled, that Accounts open and current only are with- Vide the Au- 
in the Statute; and that therefore, if an Account be ſtated and ſettled thorities ſ«- 
between Merchant and Merchant, and a Sum certain agreed to be due . 


0 one of them, if in ſuch Caſe he, to whom the Money is due, does 
not bring his Action within the Time limited, he is barred by the Sta- 
tutte. In r | 7 4375 


| j 
Vol. UI. 6 P = 
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Carth, 226. So it hath been adjudged, that by the Exception in the Statute con. 
cerning Merchants Accounts, no other Actions are excepted but Action- 
of Account. . 

Carib. 226. Alſo it hath been adjudged,. that Bills of Exchange for Value re. 
ceived, are not ſuch Matters of Account as are intended by the Excey. 
tion in the Statute of Limitations, 


n 


4 Ot the Exception in relation to Perfons beyond Seq, 


Cre. Car. 245, It ſeems to have been agreed, that the Exception as to Perſons being 


3 Jon. 252+ and not to Debtors or Defendants, becauſe the firſt only are mentioned 


, Add $76 in the Statute; and this Conſtruction has the rather prevailed, becauſe it 
2 Lutw, 950. was reputed the Creditor's Folly, that he did not file an Original and out- 
1 Salk. 420. Jaw the Debtor, which would have prevented the Bar of the Statute. 
But as the Creditor's being beyond Sea is ſaved by the 21 Fac. r. ſo 
now by the 4 & 5 Ann. cap. 16. it is enacted, That if any Perſon or 
Perſons, againſt whom there is or ſhall be any Cauſe of Suit or Action 
© for Seamen's Wages, or againſt whom there ſhall be any Cauſe of Action 
© of Treſpaſs, Detinue, Action ſur 'Trover or Replevin, for taking away 
© Goods or Cattle, or of Action of Account, or upon the Caſe, or of 
Debt grounded upon any Lending or Contract without Specialty, of 
© Debt for Arrearages of Rent, or Aſſault, Menace, Battery, Wound- 
ing and Impriſonment, or any. of them, be, or ſhall be, at the Time of 
© any ſuch Cauſe of Suit or Action given or accrued, fallen or come, te- 
© yond the Seas, that then ſuch Perſon or Perſons, who is or ſhall be in- 
© titled to any ſuch Suit or Action, ſhall be at Liberty to bring the aid 
© Actions againſt ſuch Perſon and Perſons after their Return from be- 
* yond the Seas, within ſuch Times as are limited for the bringing of 
© the ſaid Actions by the 21 Fac, 1. 


4 75 beyond Sea, extends only where the Creditors or Plaintiffs are ſo abſent, 


5. Where no Executoz oz Adminiſtratoꝛ to ſue oꝛ be ſued, 


If A. receives Money. belonging to a Perſon who afterwards died In- 
1 Salk. 421. > Aang k ; : 
Curry v. Ste- teſtate, and to whom B. takes out Adminiſtration, and brings an Action 
phenſon. againſt A. to which he pleads the Statute of Limitations, and the Flain- 
Skin. $55 riff replies, and ſhews that Adminiſtration was committed to him ſuch 1 
NI ' Year, which was infra ſex annos ; though ſix Years are expired ſince the 
S. C. Receipt of the Money, yet not being ſo ſince the Adminiſtration com- 
In 2 laſt mitted, the Action is not barred by the Statute. 

Book it is ien nern At J 

ſaid, that Holt was of Opinion, that the Adminiſtrator ſhould have fix Years from the Time « 
ane Adminiſtration, according to Sanford's Caſe cited in 4 Caſe, Cro. Fac. 60, 6 1. but in the 


rincipal Caſe there was Judgment againſt the Plaintiff on another Point. 


2 Salk. 424-5. It is ſaid in general, that where one brings an Action before the Exp. 
,2 60 ration of ſix. Years, and dies before Judgment, the fix Years being then 
I expired, this ſhall not prevent his Executor. | 

Trin. 5Geo 2, But if an Executor ſues upon a Promiſſory Note to the Teſtator, and 


Wilox and dies before Judgment, and fix Years from the original Cauſe of Action a! a | 


Huggins. actually expired, and the Executor of the Executor brings a new Actioh 


in four Years after the firſt Executor's Death, the Statute of Limitatios . 


ſhall be a Bar to ſuch Action ; for tho' the Debt does not become itte: 


coverable; by an Abatement of the Action after the fix Years elapſed U Þ ; 


the Plaintiff's Death, yet the Executor ſhould make a recent Profect 


tion, to which the Clauſe in the Statute, that provides a Year after tl © | 
Reverſal of a Judgment, Cc. may be a good Direction; or ſhew th 


he came as early as he could, becauſe there was a Conteſt about the Wi 
| 4 | 0 
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or Right of Adminiſtration; for the Statute was made for the (a) Be- (a) That the 


nefit of Defendants, to free them from Actions when their Witneſſes Statute of 


rs loſt. Limitations 
were dead, or their Vouche ws ans of 


the beft of Statutes, and the Pleading thereof no Diſparagement to any Body : Per Holt C. J. Fareſl. 12. 


If there is no Executor againſt whom the Plaintiff may bring his Ac- 2 Vern. 695, 
tion, he ſhall not be prejudiced by the Statute of Limitations, nor ſhall 
any Laches in ſuch Caſe be imputed to him. 


6. Where no Jurisdiction to ſue in, 02 where hindered by 
ſome Authozity. 


It ſeems agreed, that there being no Courts, or the Courts of Juſtice 1 Xe. 157. 
being ſhut, is no Plea to avoid the Bar of the Statute of Limitations ; 1 Lev. 31, 
as where after the Civil War an Aſſumpſit was brought, and the Defen- : - — : 
dant pleaded the Statute of Limitations; to which the Plaintiff replied, 2 Salk po 
that a Civil War had broke out, and that the Government was uſurped (4) In Plow. 
by certain Traitors and Rebels, which hindered the Courſe of Juſtice, 9. 6. that 
and by which the Courts where (5) ſhut up, and that within ſix Years after Things * 
the War ended he commenced his Action; and this Replication was held Pong *y 


ill; (e) for the Statute being general, muſt work upon all Cafes which ble Neceſſi- 


are not exempted by the Exception. ty, tho' they 


| be againſt 
the Common Law, or an Act of Parliament, ſhall not be prejudicial. Therefore to ſay the 


Courts were ſhut, is a good Excuſe, on Voucher of Record. Bro. Tir. Failer of Record. So in 
the Times of Domeſtick War, when the Courts of Juſtice are ſhut, a Deſcent ſhall not take away 


: an Entry, tho' the Diſſeiſin was in Times of Peace; for then the Diſſciſce would be without all Re— 


medy, there being no Courts open to bring his Action in. Co. Lit. 249. () In ſome Books it is ſaid, 
that the Defendant rejoined, and ſer forth the Act of Oblivion, and that for Confirmation of Judi- 
cial Proccedings; and for this Reaſon alſo the Replication was held ill. 1 Keb. 157. 1 Lev. 111. 


And in Confirmation of this Doctrine we find, that an Act of Parlia- 3 Lev. 283. 


ment was made 1 . & M. whereby it is enacted, that from the roth of 
December (which was the Day that King James departed, till the 12th 


of March 1688. when King William aſſumed the Government) ſhall not 


be accounted any Part ef the Time within which any Perſon by Virtue 
of the Stature of Limitations might bring his Action; but that he ſhall 
have ſo much Allowance of Time as is from the roth of December to the 
12th of March for bringing his Action. Ji Fe 

It is clearly agreed, that the Defendant's being a Member of Patlia- 1 Leo. 31, 
ment, and intitled to Privilege, will not ſave a Bar of the Statute ; be- 1 
cauſe the Plaintiff might have filed an Original without being guilty of m_ 
any Breach of Privilege. 

It is ſaid, that if a Man ſues in Chancery, and, pending the Suit there, 1 Vern. 73,74. 
the Statute of Limitations attaches on his Demand, and his Bill is after- But it ſeems 
wards diſmiſſed, the Matter being properly determinable at Common — — 
Law; in ſuch Caſe the Court will preſerve the Plaintiff's Right, and will equitable 


7 not ſuffer the Statute to be pleaded in Bar to his Demand. Cireum- 


ſtances at- 


tending his Caſe; and therefore in 2 Chan. Ca. 217. it is ſaid, that unleſs the Plaintiff was ſtayed by 


ſome Act of the Court, as Injun&ion, Oc. the Court will not interpoſe. 


If the Statute of Limitations be pleaded to an Action, the Plaintiff to 1 Sid 228. 


| q | fave his Action may reply, that he had commenced (d) the Suit in an In- 3 Kb. 263. 


ferior Court within Time of Limitation, and that it was removed to Weſt- _— 


| minſter by Habeas Corpus ; and this ſhall be allowed by a favourable Con- * 


1 Lev. 143. 
S. C. but 


Court below, 


lame Point does not appear. (4) The Plaintiff muſt aver, that the Cauſe of Action in the 
the ſame. Cro. Car. 294. — But a Difference in Value is not material. 1 Vent. 2 52. 


and that removed, is 


ſtruction 


' Limitation of Actions. 


2 Falk. 424. 
Matthews v. 
Phillips. 


Carth. 136. 
1 Salk. 420. 
3 Mod. 311. 


(a) For this 
wide I Lutay. 
260. 


1 Sid. 53, 60. 
Carth. 233. 
1 Sall 421. 


2 Keb. 46. 
Bottle and 
Mood. 


Stil. 178. 
2 Keb. 369. 
S. C. cited. 


Carth. 144. 

2 Salk. 420. 
1 Lutw. 101, 
$467 >. 

3 Mod. 53 
(b 
1 Keb. 140. 


Carth. 144. 
Rudd v. Ber- 
Lenbead. 
2 Falk 420. 
5. C. 


En 


ſtruction of the Statute of Limitations ; altho' in Strictneſs the Suit i; 
commenced in the Court above, when it is removed by Habeas Corpus. 
So in a like Caſe, where Debt was brought in the Palace-Court, and 
after ſome Proceedings there, the ſix Years expired, the Defendant ſued 
a Habeas Corpus, and removed the Cauſe into B. R. where the Plaintiff 
declared de novo; and the Defendant pleaded, that the Cauſe of Action 
did not accrue within fix Years before the Teſte of the Habeas Corpus; and 
this was held to be a good Plea; but that the Plaintiff might reply the Suit 
below, and ſhew that to have been within the fix Years; not that thi; 
Suit was a Continuance of the Suit below, but that the Plaintiff had 
rightfully and legally purſued his Right; and it ſhould not be in the 


Power of the Defendant, to defeat or hinder him of a Remedy without 
any Default. | Benet 


7. Where the Suing out a Ulrit will ſave a Bar of the 
8 Starute. 


It is clearly agreed, that the Suing out an Original will ſave a Bar of 
the Statute of Limitations, and that thereupon the Defendant may be 
outlawed ; and that if beyond Sea at the Time of the Outlawry, tho' it 
ſhall be reverſed after his Return, yet the Plaintiff may bring another 
= ginal by (a) 7ournes Accounts, and thereby take Advantage of his firſt 

rit. | | 

Alſo it is agreed, that the Suing out a Latitat is a ſufficient Commence. 
ment of a Suit, to ſave the Limitation of Time, becauſe the Latitat i; 
ys Original of B. R. and may be continued on Record as an Original 

1 7 

Alſo it hath been ruled, that to a Plea of the Statute of Limitation 
the Plaintift may reply, that he ſued out a Latitat, and continued it down 
by a Vicecomes non miſit breve, without concluding prout patet per Rec 
dum; for the Latitat Roll is only for the private Uſe of the Court, and 
no Record. 57 * 

So it ſeems the Plaintiff may reply, that he ſued out a Latitat of ſuch 
a Term, without ſetting forth the Day of the Teſte; and that in ſuch 
Caſe it ſhall have Relation to the firſt Day of the Term. 

But tho? the Suing out an Original; or Latitat, will be a ſufficient Com- 
mencement of a Suit, yet the Plaintiff, in Order to make it effeCtual, 


muſt ſhew that he hath (5) continued the Writ to the Time of the Ac- 
tion brought. 1 


. 5 „ ? . 2. 7. + - $1 . 
) Thar the Attorney's Writing the Continuances on theWrit in his Chambers is ſufficient, 1 Sid. 53 


As in Aſſumpſit for Fees due to an Attorney, the Defendant pleaded 


uon Aſſumpſit infra ſex annos ; the Plaintiff replied, that on ſuch a Day 


two Years before, he had ſued out an Attachment of Privilege again 


the Defendant ; upon which Writ zaliter proceſſum fuit ; that the Defen- 


dant (on ſuch a Day) in Hillary Term, anno 2 M. Ec: appeared, and the 
Plaintiff declared againſt him modo & forma, &c. and upon Demurrer te 
this Replication it was held ill; becauſe the Plaintiff did not ſet forth 
any Continuance of this Writ of Attachment, (per Vic' nun miſit Breve,) 
which was ſued out two Years before; for 'tis impoſſible that the .. 
fendant ſhould appear in Hillary Term anno 2 Will. to a Writ returnav 
two Years before, and no other Writ is ſet forth by the Plaintiff ; but 
if the Plaintiff, after the 7aliter proceſſum fit, had ſhewn the laſt At- 
tachment, and the Return thereof, upon which in Truth the Defendan! 
did appear, it had been well enough, without ſhewing any of the Conti 
nuances. Tt, — 
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3 An Indebitatns Aſſumpſit laid ſeveral Ways; the Defendant pleaded, {c- 1 ow, 
3 = . S wn , 8 j F , "4, 5 et” 7 4 { , 2 17 > 4 727 7 7 bree Ale o 
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5 did non aſſumpſit, Ec. The Plaintiff replicd a Bill of Aliddleſex teſted 
. gie lun prox” poſt tres fertimands, Ec. returnable the fame Day ; WHETC= 
Fa upon was returned Now ef 7mvent!s, and continued down by Tze 71077 wifi 
15 breve & pratcpt ſicut dias. To this t was demurred, and Judgment given 
. for the Defendant; for there cannot be fjuch a Bill ot Mradleſex as this, 
5 which is returnable the very Day of the Teſte ; and the Statute of Lim:- 
. tations, on which the Security of all Alen depends, is to be tavoured. 
„ 

4 


8. Cahere a Debt barred by the Statute (all be ſatd to 
ve revived. 


It is clearly agreed, that if after the ſix Years the Dedtor acknow- 18 
ledges the Debt, and promiſcs Fay ment thereof, that this revives 1t, Carth: = 
and brings it out of the Sratute; as it a Debtor by Promiffory Note, F 
or Simple Contract, promiſes within fix Years ot the Action brought, 
that he will pay the Debt; tho' this was barred by the Statute, yet it 15 
revived by the Promiſe; for as the Note it ſelf was at firſt but an Evi- 
dence of the Debt, ſo that being barred, the Acknowledgment and Pro 


— ta 
* > 


ro- 
4 miſe is a new Evidence of the Debt, and being proved, will maintain an 

7 Aſſumpſit tor Recovery of it. 

85 Alſo it hath been adiudged, that a conditiona! Promiſe will revive a Cath 450. 
Debt barred by the Statute of [Limitations ; as where to an Aſſrpſr by Heylin v. Ht- 
an Executor for Goods {old and delivered by the Teſtator, the Defen— FINE . 
dant pleaded the Statute ; and upon Evidence it appeared, that the De- x, C. IF 
fendant within fix Years, being apphied to by the Executor for the Debt, 5 Ad. 4:5. 
ſaid, If you prove that I bad the Goods, I will pay you ; which being fully 8. C. cred. 
proved at the Trial, it was held that this conditional Promile revived the 

Debt; and that though made to rhe xccutor, after the Death of the | 
'Teſtaror, was ſufficient to maintain the Hue; (2) becaufe the Promiſe (a) Where ' 
did not give any new Cauſe of Action, but only revived the old Cauſe, the Plaintitt * 4 | 
and was of no other Uſe, but to prevent the Bar by the Statute of Limi- declared as [ | 
tations. | Executor, 


i | on a Pro 
P miſe to the Teſtator, and the Defendant pleaded Non um pſit infra ſex annos; and upon the rial of 


the Iſſue it appeared, that thete was a new Promiſe made within fix Years, but it was a Fromite 
made to the Plaintitt himſelf, and not to the Teſtator; and it was held per Cur', that he ſhould have 


3 declared accordingly. 1 Salk. 25. Dean v. Crane. 6 Ad. 309. S. C. ſaid to be ſo held on a Conference 1 
= with all the Judges. 


So it hath been held, that a bare (5) Acknowledgment of the Debr, Carth 475 nt 
. IS, 1 1 0 0 . b $ (TVEZ). 70. q 
5 within fix Years of the Action, is ſufficient to (c) revive. it, and prevent ſaid to be ſo | | 
a the Statute, tho' no new Promiſe was made. held by all 1 
1 . | „ the judges in : 4 

Serjeanti- Inn. (/) So ſtating an Account of the Goods fold. March ic 5-6. (e) In 5 M0. 426. it is 

ſaid to be Evidence of a Promite. — Bur in 2 Show. 126. 2 Vent. 151-2. it is laid, that an acknow- 

' Jedgment is not ſufficient without a Promile. | | 


But if an Indelitatus Aſſimpiſit for Goods ſold, be brought againſt four 2 Vert. 151. 
Perſons, who plead the Statute of Limitations, and it be found that one of ray Ha: 
them promiſed within ſix Vears, there can be no Judgment againſt him; Jelrig,a9judg- 


g 838 R MY ea, by three 
for the Contract being intire, it mutt be found that they all promiſed. e a- 

a ; : | gainſt Ven- 
tris who inclined to the contrary ; becauſe the Plea of Non aſſumpſit infra ſex annos implies a Promiſe 
at firſt; and i one ſhould renew his Promiſe within fix Years, it is reaſonable it ſhould bind him; 
and the Plaintiff muſt ſue them all, or elſe he will vary from the original Contract. 
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1 Salt. 154 lt ſeems to be the Doctrine of the Courts of Equity, that if a Man 

2 Vern. 141. by Will or Deed ſubject his Lands to the Payment of his Debts, Debt; 
barred by the Starute of Limitations ſhall be paid, for they are Debts in 
Equity, and the Duty remains; and the Statute hath not extinguiſheg 
that, tho' it hath taken away the Remedy. 

Abr. Eq. 305, Alſo it hath been ruled in Equity, that if a Man has a Debt due to 

Andrews v. him by Note, or a Book-Debt, and has made no Demand of it for fix 

Brown. Years, ſo that he is barred by the Statute of Limitations; yet if the 
Debtor, or his Executor, after the ſix Years, puts out an Advertiſement 
in the Gazette, or any other News Paper, that all Perſons, who have 
any Debts owing to them, may apply to ſuch a Place, and that they 
ſhal! be paid; this (tho' general, and therefore might be intended of legal 
ſubſiſting Debts only,) yet amounts to ſuch an Acknowledgment of that 
Debt which was barred, as will revive the Right, and bring it out of 
the Statute again, 


(F) Of the Manner of Pleading and taking 
Advantage of the Statute of Limitations, 


1 Lev. 111. IT ſeems to be admitted, that the Statute of Limitations muſt be 


1 Sid. 253, N pleaded (a) poſitively by him that would take (Y) Advantage there. 
vide Cro. Fac. f (c) and that the ſame cannot be Ae in Evidence, eſpecially in an 


(a) And Aſſumpſit, becauſe the Statute ſpeaks of a Time paſt, and relates to the 


therefore if Time of making the Fromiſc. 

the Defen- | | 5 

dant pleads, that if any ſuch Promiſe was made, it was not within fix Years, and ſo within the Su. 
tute of Limitations ; ſuch conditional Plea is not good; vide Head of Pleadings. But purſuars 
to the Stuture 4 & 5 Anne, for Amendment of the Law, the Defendant, by Way of double Plea, 
emay plead Non oſſumpſit, and Non aſſumpſit infra ſex annos; tho' it may ſeem inconſiſtent, rhe Plea 
of Non aſſum!ſit infra ſex annos implying a Promiſe. (b) If a Man deviſe all the Reſt and Reſidue 
of his Perſoual Eftate, after Debts and Legacies paid, to F. S. and ſeveral of the Creditors are 
barred by the Statute of Limitations, who notwithſtanding bring Actions againſt the Executor, and 
he refuſes to ptead the Statute of Limitations; yet Equity will not, in Favour of F. S. to whom the 
Surplus is deviſed, compel the Executor to plead the Statute. Abr. Eq. 305. Caſtleton v. Lord Fanſvaz, 
() Thar tho” it appears upon the Face of the Declaration, that the Cauſe of Action did not arit 
within fix Years, yet the Defendant ſhall not take Advantage of that without Pleading ; becauſe 
there might be an Original ſued out, which the Plaintiff cannot otherwite ſhew, than by Way i 
Replication, upon the Defendant's putting him upon it. 2 Salk. 422-3. 


i Salk. 278. But in Debt for Rent, upon Ni debet pleaded, the Statute of Limi- 
der Folt. tations may be given in Evidence; for the Statute has made it no Debt 
| at the Time of the Flea pleaded, the Words being in the Preſent Tenſe. 

1 Sid. 81. 4- In Replevin the Defendant pleaded Not guilty de capt” prædict' ij 
72 and ſex aunos jam ultimo elapſos; and tho' it was urged that this was the ſame 
1255. 479 with pleading Non cepit, and if he did not take, he could not be guilty 
8. C. of the Detainer; and if this Way of Pleading were not allowed, tie 
Statute would be entirely evaded, as to this Action; yet the Plea was 

held ill, becauſe he ought to have anſwered to the Detainer, as well # 

to the Taking; for there may be a Detainer without a Taking; allo 9 

'Thing may be lawfully diſtrained, although unlawfully kept ; as by being 

put into a Caſtle, c. by which Means it could not be replevied. 

Raym. 86. In Treſpaſs, for a Treſpaſs done thirteen Years before, the Defendant 
1 Lev. 110. pleads, that infra ſex anos, E9c. non eft inde culpabilis. Plaintiff replies, 
1 Keb. 566. that he brought his Action ſuch a Term, and that within fix Years be— 


rag fore that Time the Defendant did the Treſpaſs ; and upon this the De- 
+ fendant 


Mathem. 


fendant takes Iſſue, and is found guilty : And it was held 1ſt, That che 

Defendant's Plea was good in Bar, without pleading the Statute. 2aly, 

That the Plaintiff's Replication was no Departure; although it was ob- 

jected, that he could have replied nothing, but that he was under ſome 

of the Diſabilities, for which there is a Saving in the Statute ; for the 

Plaintiff is not tied to the Time or Place laid in the Declaration, but 

may vary from it upon Evidence; and ſo when the Defendant, by his 

Plea, pleads to a certain Time or Place, ans — makes the 3 * 

or Place material, the Plaintiff may follow him without any (a) De- 2 

ey he Plaintiff in his R TORE Os. annoy Src 
there the Plaintift in his Replication varics, as rom 

— N 7 288 I the Time laid in the 3 ; 
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Maihem. 
(A) What it is. 


(B) How puniched. 


(4) What it is. 


AlHEM is defined to be any Hurt done to a Man's Body, c 7;, 126, 
whereby he is rendered leſs able in Fighting, either to de- 128. 
tend himſelf, or annoy his Adverſary; ſuch as the Cutting 3 nf. 62, 
J off, Diſabling, or Weakening a Hand or Finger, Striking * P.C 
out an Eye or Fore-Tooth, or Caſtration, Sc. and theſe are properly 111: 
EX ſaid to be Maihems, and to come under the Notion of Felonies ; but the 
Cutting of an Far, or Noſe, are ſaid not to be properly Maihems, be- 
Z cauſe they do not weaken a Man, but only disfigure him. 


(B) How puniſhed. 


Y the old Common Law Caſtration was puniſhed with Death, and 3, 7g. 144. 
St other Maihems with the Loſs of Member for Member; but of later 3 lp. 62. 
Days Maibem was puniſhable only by Fine and Impriſonment. 
And by the Statute (b) 22 & 25 Car. 2. cap. 1. it is enacted © That if (a) The Oc- 
any Perſon ſhall on Purpoſe, and of Malice fore-thought, and by lying in caſion of 


| } wait, unlawfully cut out, or diſable the Tongue, put out an Eye, lit the this Ad was 


an Aſſault 
that was made on Sir Fobn Coventry, a Member of the Houſe of Commons, by Slitting his Noſe, and 
= thence called Coventry's Act. 
Noſe 
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Noſe, cut off a Noſe or Lip, or cut off or diſable any Limb or Mem. 
ber of any Subject of his Majeſty, with Intention in ſo doing to maim 
or disfigure, in any the Manners before-mentioned, ſuch his Majeſty”, 
Subject, that then, and in every ſuch Caſe, the Perfon or Perſons 00 
© offerding, their Counſellers, Aiders and Abettors, knowing of and 
« privy to the Offence, as aforeſaid, ſhall be and are by the ſaid Statute 
declared to be Felons, and ſhall ſuffer Death as in Cafes of Felony with— 
© out Benefit of Clergy. | | 
Provided, that no Attainder of ſuch Felony ſhall extend to corrupt 
© the Blood, or forfeit the Dower of the Wife, or the Lands, Goods 

© or Chrttels of the Offender. 
State Tr. If a Man attack another of Malice fore-thought, in order to murder 
8 ip him with a Bill, or any other ſuch-like Inſtrument, which cannot but 
Cole's Trial, endanger the Maiming him, and in ſuch Attack happen not to kill, but 
who together only to maim him, he may be indicted on this Statute, together with all 
with Wod- thoſe who were his Abettors, Sc. and it ſhall be left to the Jury on the 
eee Evidence, whether there was a Deſign to murder by Maiming, and con— 
and execu- ſequently a malicious Intent to maim, as well as to kill; in which Cafe 


ted at Suf- the Offence is within the Statute, tho' the primary Intention was Murder, 


folk Aſſizes, 
8 Geo. 1. for Slitting the Noſe of Mr. Criſpe. 


„ 


Maintenance, and the Ok 
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AINTENANCE in general ſignifies an unlawful Taking in 


Co. Lit. 368. h. 


227 e Hand, or Upholding of Quarrels, or Sides, to the Difſtur- 
1 Hawk, P. O. bance or Hindrance of common Right, and is faid to be 
249+ twofold. 


Co. Lit. 368. 


1. Ruralis, or in the Country; as where one aſſiſts another in his 


2 Inft. 213. Pretenſions to certain Lands, by taking or holding the Poſſeſſion of them 

2 Rol. Abr. for him by E Subrilty : h » {15 d Suits 

115. tor him by Force or Subtiſty; or where one ſtirs up Quarrels an 
in the Country, in relation to Matters wherein he is no Way concerned ; 
and this Kind of Maintenance is puniſhable at the King's Suit by Fine 
and Imprifonment, whether the Matter in Diſpute any Way depended 
in Plea or not; bur it is faid not to be actionable. 

2 Inft. 212, 2. Curialis, or in a Court of Juſtice, where one officiouſly intermeddle 

| 1775 Abr. in a Suit depending in any ſuch Court, which no Way belongs to him, 


by aſſiſting either Party with Money, or otherwiſe, in the Proſecution 

or Defence of any ſuch Suit. | 
Of this ſecond Kind of Maintenance there are ſaid to be three Species. 
1. Where one maintains one Side to have Part of the Thing in Sul, 

which is called Champerty ; and for which vid Tit. Champerty. 


4 


2. Where 
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Buying oꝛ Selling a pꝛetended Title. 521 
2. Where one laboureth a Jury, which is called Embracery ; and for 
which vide Tit. Embracery. 
3. Where one maintains another without any Contract to have Part 
of the Thing in Suit, which generally goes under the common Name of 
Maintenance ; and of which in the tollowing Order. 


(A) cahat ſhall be ſaid to amount to an Act of Mainte- 


(B) In what Reſpects ſome ſuch Acts may be juſtified : 
And herein, 8 
© 
1. How far they are juſtifiable in reſpe& of an Intereſt in the 
Thing in Variance. 
2. How far in reſpect of Kindred or Affinity. 
z. How far in reipect of other Relations; as that of Lord 
and Tenant, Maſter and Servant. 
4. How far in reſpect of Charity. 
K 5. How far in reſpect of the Profeſſion of the Law. 


4 
* * x "4 Tat „ a 
* 9 a . . 


YER 


| (O) How Maintenance is reſtrained and puniſhed by 
A the Common Law. 


(D) Bow refrained and puniſhed by Statute. 


22 the Dffence of Buying oz Selling a pꝛetended 
nie, | 


| (4) What ſhall be ſaid to amount to an Act 
3 of Maintenance, 


T is ſaid, that not only he, who aſſiſts another with Money in his Bro. Maint 
Cauſe, as by retaining Counſel for him, or otherwiſe, bearing him 7, 14. oy 
out in the Whole, or Part of the Expence, but alſo he who, by his 2 Rel Abr. 
Friendſhip or Intereſt, ſaves him that Expence, which otherwiſe he [\3*... 
may be put to, is guilty of Maintenance.; as where one perſwades, or 3 — 
but endeavours to perſwade, a Man to be of Counſel for another f 
gratis. | 
| Alſo it ſeems to be an Act of Maintenance to open Evidence to the Hesl. 78, 79. 
| Jury, or to give Evidence officiouſly without being called upon to do it, C. Ee 735. 
or to {peak in a Caaſe as one of Counſel with the Party, or to retain 1 Rot 4br. 
an Attorney for him; and ſome have ſaid, that it is Maintenance even % 4 
barely to go along with him to inquire for a Perſon learned in the Law _ 8 
It ſeems to be Maintenance for a Man of great Power and Intereſt ˖ | 
ſay publickly, that he wi 8 
y b Y, : he will ſpend 207. on one Side, or that he will give 250. and ſe- 
20 J. to labour the Jury; and it hath been ſaid to be Maintenance for veral Au- 
ſuch a Perſon to come to the Bar with one of the Parties, and ſtand by 22s 
him while his Cauſe is tried, without ſaying any Thing: But a Promiſe _— 
to maintain another is not Maintenance, unleſs it be in reſpect of the 


publick Manner in which it is mad ; 
pn nn: it is made, or the Power of the Perſon by 
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1 Hawk P.C. 
250. 


1 Hawk P. C. 
250. 


1 Hawk. P. C. 


250. 


1 Hawk. P. C. 
250. 


2 Nol. Abr. 
iti. 


2 Inſt. 564. 
Bro. Maint. 
28, 53. 


Bro. Maint. 
51. 


Noy 99, 100. 
Moor 620. 
Cro. Eliz.5 52. 
1 Sid. 217. 
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It is ſaid to be Maintenance for a Juror to ſolicit a Judge to give 
Judgment according to the Verdict; but it ſeems to be no Maintenance 
for a Juror to exhort his Companions to join with him in ſuch a Verdid 
as he thinks right. | Hs 

It ſeems to be no Maintenance for a Man to give another friendly Advice 


what Action is proper for him to bring for ſuch a Debt; or what Me. 


thod is ſafeſt to free him from ſuch an Arreſt ; or what Counſellor or At. 
torney is likely to do. his Buſineſs moſt effectually ; for it would be ex. 
treamly hard to make ſuch neighbourly Acts of Kindneſs, which ſtem 
rather commendable than blame-worthy, to come under the Notion of 
Maintenance; which always ſeems to imply a contentious and over-buſy 
Intermeddling with other Mens Matter, in which Reſpect it is ſo highly 
criminal; yet it is ſaid, that a Man of great Power, not learned in the 
Law, may be guilty of Maintenance, by telling another, who asks his 
Advice, that he has a good Title. 

It is no Maintenance to give a Man Money, who has no Suit then de— 
pending, unleſs it plainly appear that it was given with a Deſign to af. 
fiſt him in a Suit intended, which Suit is afterwards actually brought. 

It is as much an Act of Maintenance to ſupport a Man after Judy. 
ment given, as to do it hanging the Plea. Fx 


(B) Jn what Reſpects ſome ſuch Acts may be 
| ſuſtifed : And herein, 3 


1. How far they are juſtifiable in reſpect ok an Jntereſ 
in the Thing in Gariance. 


T ſeems clear, that not only thoſe who have an actual Intereſt in the 
Thing in Variance, as thoſe who have a Reverſion expectant on an 
Eſtate-tail, or on a Leaſe for Life, or Years, c. but alſo thoſe who have 
a bare Contingency of an Intereſt in the Lands in Queſtion, which poſ- 
ſibly may never come in eſſe, and even thoſe who, by the Act of God, 
have the immediate Poſſibility of ſuch an Intereſt, as Heirs apparent, or 
the Husbands of ſuch Heirs, tho* it be in the Power of others to bat 
them, may lawfully maintain another in an Action concerning ſuch 
Lands; and if a Plaintiff, in an Action of Treſpaſs, alien the Lands, 
the Alience may produce Evidence to prove that the Inheritance, at the 
Time of the Action, was in the Plaintiff, becauſe the Title is now be— 
come his own. | | | 
Alſo he who is bound to warrant Lands may lawfully maintain the Te- 
nant in the Defence of his Title, becauſe he is bound to render other 
Lands to the Value of thoſe that ſhall be evicted. | 
Alſo he who has an equitable Intereſt in Lands or Goods, or even in 4 
Choſe in Action, as a Ceſtui que Truſt, or a Vendee of Lands, Ec. or an 
Aſſignee of a Bond for a good Conſideration, may lawfully maintain 2 
Suit concerning the Thing in which he hath ſuch an Equity ; and from 


the ſame Ground it ſeems plainly to follow, that the Grantee of a Re- 


1 Hauk. P. C 


252. 


verſion for good Conſideration might, without any Attornment, main- 

tain the Tenant of the Land, before the Statute 4 & 5 Anne, which 

makes ſuch Attornment needleſs. | . 
Wherever any Perſons claim a common Intereſt in the ſame Thins 


as in a Way, Church-yard or Common, Sc. by the ſame Title, they 1M) 
2 mainta'n 
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maintain one another in a Suit concerning ſuch Thing; and a Man's Bail 
may take Care to have his Appearance recorded; but, as ſome ſay, they 


cannot ſafely intermeddle farther. 


2. How far in reſpect of Kindzed 02 Aﬀinity. 


Whoever is of Kin, or Godfather, to either of the Parties, or related 2 1%. 564. 


by any Kind of Affinity ſtill continuing, may lawfully ſtand by at the . Flawk. L. C. 


Bar and counſel him, and pray another to be of Counſel for him; but *?* 


cannot lawfully lay out his Money in the Cauſe, unleſs he be either 
Father or Son, or Heir apparent to the Party, or Husband of ſuch an 
Heireſs. 


3. How far in reſpect of other Relations; as that of Loꝛd 
and Tenant, Maſter and Servant. 


Not only the actual Lord, but alſo the Ceſtui que Uſe of a Seigniory, 
may come with the Tenant to a Trial in an Aſſiſe againſt him, and ſtand 
by him, and aſſiſt him, and alſo pray the Sheriff to return an indiffe- 
rent Jury; and it ſeems a plauſible Opinion, that he may alſo juſtify 
laying out his Money in Defence of his 'Tenant's Title: ' Alſo the Lord 
of a Town may maintain the. Inhabitants in an Action, wherein the 


Right to their common Burying Place is queſtioned, by ſhewing authen- 


tick Evidence of it to the Jury. 

A Tenant may lawfully come with his Lord and ſtand with him at a 
Trial. 

A Maſter may go along with his Servant, or with his Domeſtick Chap- 
lain, to retain Counſel ; alſo he may pray one to be of Counſel for him, 
and may go with him, and ſtand with him, and aid him at the Trial, but 
ought not to ſpeak in Court in Favour of his Cauſe ; alſo if the Servant 
be arreſted, the Maſter may aſſiſt him with Money to keep him from 
Priſon, that he may have the Benefit of his Service; but the Maſter 
cannot ſafely lay out Money for the Servant in a real Action, unleſs he 
have ſome of his Wages in his Hands; but thoſe, with the Servant's 
Conſent, he may ſafely disburſe. 

A Perſon retained generally as a Servant, and not for a particular Oc- 
caſion only, may lawfully ride about to ſpeed his Maſter's Buſineſs, and 
may go to Counſel for him, and ſhew his Evidence to the Counſel, or to 


the Jury, and ſtand by him at a Trial, but cannot lawfully lay out his 
own Money in the Suit. 


4- Yow far in reſpect of Charity, 


Any one may lawfully give Money to a poor Man to enable him to 
carry on nis Suit; alſo any one may lawfully go with a Foreigner, who 
cannot ſpeak Eugliſw, to a Counſellor and inform him of his Caſe. 


5. How far tn reſpect to the P2ofeſſion of the Law, 


A Counſellor, having received his Fee, may lawfully ſet forth his 
lient's Cauſe to the beſt Advantage; but can no more juſtify giving 


am Money to maintain his Suit, or threaten a Juror, than any other 
rion. 


Allo 


Co. Lit. 65, 
101, 384. 
2 Rol. Abr. 
116, 117. 


1 Hawk. P. C. 
253. 
Bro. Maint. 


44, 52» 
Hetley 79. 
Moor 814. 


I Hawk. P. C. 
253. 


Bro. Maint. 
14. 


2 Inſt. 564. 
2 Ral. Abr. 
116. 
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Maintenance, and the Offence ak 


Kelw. 50. 


2 Inft. 564. 
Winch 52. 


1 Fon. 208. 
Cro. Car. 159. 


3 Mod. 98. 


2 Inſt. 215. 


Dyer 249. 
pl. Sg. 


2 Inſt. 215. 


2 Inſt. 215. 


2 Rol. Abr. 


114. 


Hetley 79. 


2 ng. 208, 


= 


» 


Alſo an Attorney ſpecially retained may lawfully proſecute or defend 
an Action in the Court wherein he is an allowed Attorney, and lay out 
his own Money in the Suit, and maintain an Action againſt his Client 
for the Money ſo laid out, by Virtue of the Retainer, without any 
ſpecial Promiſe ; alſo an Attorney ſo retained may in like Manner 
maintain his Client in a Court wherein he is not an allowed Attorney, 
but as ſome ſay cannot have an Action for the Money laid out in the 
Suit, without a ſpecial Promiſe ; but an Attorney, who maintains ang. 
ther, is no way juſtified by a general Retainer, to proſecute for him in all 
Cauſes ; neither can an Attorney lawfully carry on a Cauſe for another 
at his own Expence, with a Promiſe never to expect a Re-payment; 
and it is queſtionable, whether Solicitors, who are no Attornies, can in 
any Caſe lawfully lay out their own Money in another's Caſe. 

But Counſellors and Attornies uſing deceitful Practice in Maintenance 
of their Clients Cauſes, are puniſhable by the Common Law, as well as 
by the Statute of V eſtm. 1. cap. 28. which enacts, That if any Serjeant, 
© Pleader or other, do any Manner of Diſceit or Colluſion in the King's 
© Court, or conſent unto it in Diſceit of the Court, or to beguile the 
Court of the Party, and thereof be attainted, he ſhall be impriſoned 
© for a Year and a Day, and from thenceforth ſhall not be heard to 
© plead in that Court for any Man; and if he be no Fleader, he ſhall 
© be impriſoned in like Manner by the Space of a Year and a Day at 
© the leaſt ; and if the Treſpaſs require greater Puniſhment, it-ſhall be 
© at the King's Plea. 23 

It is an Offence within this Statute for an Attorney to ſue out an 
Habere facias ſeiſinam, falſly reciting a Recovery where there was none, 
and by Colour thereof to put the ſuppoſed Tenant in the Action out of 
his Freehold. | 

Alſo it is an Offence within the Statute to bring a Præcipe againſt a 
poor Man, having nothing in the Land, on Purpoſe to ouſt the true 
Tenant ; or to procure an Attorney to appear for a Man, and confeſs 4 
Judgment without any Warrant; or to plead a falſe Plea, known to 
be utterly groundleſs, and invented meerly to delay Juſtice, and to abuſe 
the Court. 


— — 


(C) How Maintenance is reſtrained and pu⸗ 
niſhed by the Common Law. 


Y the Common Law, all unlawful Maintainers are not only liable to 
render Damages in an Action at the Suit of the Party grieved, but 
may alſo be indicted and fined, and impriſoned, c. and it ſeems that 4 
Court of Record may commit a Man for an Act of Maintenance in the 
Face of the Court. | | 


3 —— 


(D) How reſtrained and puniſhed by Statute. 


Y the 1 E. 3. cap. 14. and 20 E. 3. cap. 4. it is enacted, That none ] 


of the King's Miniſters, nor no great Man of the Realm, by bim- 
« {elf nor by other, by ſending of Letters nor otherwiſe, nor none other 


2 « great | 3 
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« oreat nor ſmall, ſhall rake upon them to maintain Quarrels, nor Parts, 
© in the Country, to the Diſturbance of common Right. 

And by the 1 R. 2. cap. —. it is enacted, © That no Perſon whatſo- 
« ever ſhail take or ſuſtain any Quarrel by Maintenance in the Country 
© or elſewhere, on grievous Pain, that is to ſay, the King's Counſellors 
© and great Officers, on a Pain that ſhall be ordained by the King him- 
« ſelf, by the Advice of the Lords of this Realm, and other Officers of 
the King, on Pain to loſe their Offices and to be impriſoned, and ran- 
© ſomed, Ec. and all other Perſons, on Pain of Impriſonment and Ran- 
© ſom, c. | 

In the Conſtruction of theſe Statutes the following Points have been 
holden. 

That Nu tiel Record is a good Plea to an Action on theſe Statutes, by 
which it appears that they extend not to the taking out an Original, 
which is never returned, but they extend as well to Maintenance in a 
Court-Baron, as to Maintenance in a Court of Record ; neither is it ma- 


1 Hawk, PC. 
156-7, 


terial whether the Plaintiff in the Action, wherein there was ſuch Main- 


tenance, were nonſuited or recovered ; but it is ſaid, that none of the 
Statutes of Maintenance extends to the Spiritual Court. 

He, who fears that another will maintain his Adverſary, may, by Way 
of Prevention, have an Original grounded on theſe Statutes, prohibiting 
him to do it. 

By the 32 H. 8. cap. 9. No Perſon ſhall unlawfully maintain or 
© cauſe or procure any unlawful Maintenance in any Suit, in any of the 
© King's Courts, where: any Perſon ſhall have Authority by the King's 
© Commiſſion, Patent, or Writ to hold Plea of Lands, or to examine, 
© hear or determine any Title of Lands, Oc. and no Perſon ſhall unlaw- 
© fully maintain, for Maintenance of any Suit or Plea, any Perſon or 
© Perſons, or embrace any Freeholders or Jurors, or ſuborn any Wit- 
© neſs by Letters, Rewards or Promiſes, or any other ſiniſter Means, to 
© maintain any Matter or Cauſe, or to the Diſturbance of Juſtice, Ec. on 
Pain of 10/. one Moiety to the King, the other to the Informer. 

In an Information thereon, it is not ſufficient to ſay, that the Defen- 
dant maintained the Party, without adding, that he did it unlawfully ; 


neither is it ſufficient to ſay, that a Bill was exhibited, without further 
ſhewing that a Plea was depending. | 


(E) Of the Offence of Buying oꝛ Selling a p2e- 
tended Title. 


1 ſcems an high Offence at Common Law, as plainly tending to Op- 
prefſion, fot a Man to buy, at an under Rate, a doubtful Title known 
to be diſputed, to the Intent that the Buyer may carry on the Suit, 
which the Seller doth not think it worth his while to do; and it ſeems 
not to be material whether the Title be good or bad; or whether the Sel- 
" * in Poſſeſſion or not, unleſs the Poſſeſſion were lawful and uncon- 
reſted. 


Alſo by the 1 R. 2. cap. 9. reciting, that many Perſons having true 


5 Title to Lands, Sc. were wrongfully delayed, by Means that the De- 


fendants did make Gifts and Feoffments of their Lands in Debate, and 


1 of their Goods to Great Men, againſt whom the ſaid Purſuants durſt 


4 Maintenance, and ſometimes to Perſons unknown, to the Intent to de- 


not make their Purſuits; and alſo that many Perſons uſed to diſſeiſe o- 
thers, and anon to make Feoffments ſometimes to Great Men to have 


Vol. III. 6 8 lay 


1 Hawk. PC. 
156. 


1 Hacuł. P. C. 
258. 


Moor 751. 
7l. 1031. 

Hob. 115. 
Plow. $0. 


Co. Lit. 369. 


526 : Maintenance, &c. 


lay the ſaid Diſſeiſees, Sc. and therefore it is enacted, © That no Gif 
or Feoffment of 'Tenements or Goods be made by ſuch Fraud or Main. 
Ch) RE © tenance, and that if any be ſo made, they ſhall be holden for (a) none. 
Bifeiſees 4 © and that the ſaid Diſſeiſees ſhall recover againſt the firſt Diſſeiſor their 
bur they are © Lands and Damages, without having Regard to ſuch Alienations, ſo 


ge be- © that they commence their Suit within a Year after the Diſſeiſin. 
tween the | 


Feoffor and Feoffee. Co. Lit. 369. 


It is further enacted by 32 H. 8. cap. 9. That no Perſon ſhall bar gain, 
© buy or ſell, or by any Means obtain any pretended Rights or Titles, 
© or take, promiſe, grant or covenant to have any Right or Title to any 

(% Whether (5) Hereditament, unleſs the Seller, Ec. his Anceſtors, or they from 
Freehold or © whom he claims, have been in Poſſeſſion of the ſame, or of the Re. 


77 © verſion or Remainder thereof, or taken the Rents or Profits thereof, 


Co. Lit. 369.0 © for one whole Year next before the ſaid Bargain and Sale, Oc. on Pain 
Moor 655. © that 0 Seller ſhall forfeit the whole (c) Value of the Hereditament; 


% And © fo {4ld, and the Buyer or Taker, knowing the ſame, ſhall forfeit the 


therefore © Value of the Hereditaments ſo by him bought or taken; the one Haff 


the Plain- © of the ſaid Forfeitures to be to the King, the other to him who will ſuc, 
tiff in his 


Adtion mult ſhew the Value at the Time of the Bargain. Cro. Car. 233. 


But it is provided, © That it ſhall be lawful for any Perſon, being in 
£ lawful Poſſeſſion, by taking of the yeaily Farm-Rents, or Profits of 
any Hereditaments, to buy or get, by any reaſonable Means, the pre- 
© tended Right or Title of any other Perſon to the ſame. 

Provided, that no one ſhall be charged with theſe Penalties, unleſs he 
© be ſued within one Year after the Offence. 

In the Conſtruction of this Statute the following Opinions have been 
holden. 

Lit. Rep.369- That the Statute being publick, there is no Need to recite it in an Action 


Plow. 84. . 5 > . . . . 
Gro. Gar. 238. brought upon it; but if you take upon you to recite it, a material Miſ- 


Dyer 74 recital will be fatal. | 
1 Leon. 167, In an Action againſt the Buyer of a pretended Title, it muſt expreſſy ap- 
Lit. Rep. 369. pear, that the Defendant knew that the Seller had not been a Year in Poſ- 
ſeſſion; but in ſuch an Action by the Buyer, the contrary muſt expreſſy 
appear; for otherwiſe it may be intended that he was Particeps criminis. 
Dyer 74. pl. It is not ſufficient to ſhew that the Seller had not been in Poſſeſſion 2 
191 80. Year before, Sc. without averring, that he had a pretended Right or 
Segel. Title, for that is the Point of the Action. 
„ „A Contract for a Leaſe for Years, unleſs fairly made to try a Title in 
i Leon, 66 Ejectment, is within the Statute, whether it were made off from the 


1 4nd. 36, Land, or upon the Land, by a Perſon in or out of Poſſeſſion; and in 


an Action on the Statute for making ſuch a Leaſe, there is no need to 
ſhew its Commencement or End, becauſe the Plaintiff is ſuppoſed to be 
a Stranger to it. | 

Plow. S8. No Conveyance by one who has the unconteſted Poſſeſſion and abſo- 


3 369. Jute undiſputed Propriety of Lands, as by a Diſſeiſor having obtained a 
1 Leon. 166. 


$461 95 other Perſon whatſoever, or by a Mortgagor having redeemed his Lands, 
is within the Meaning of the Statute; becauſe it no Way favours of 


Maintenance, and can be prejudicial to no one; neither is a Leaſe fot 


the uſual Rent, by one who recovers Lands by Virtue of an antient Title, Þ* 


within the Meaning of the Statute, tho* he had the abſolute Propert) 
and Poſſeſſion of the Land; for the Intent of the Statute was to reſtrain 
all Perſons from transferring any diſputed Right to Strangers. 

Co. Lit 369, Whoever has a Reverſion or Remainder veſted in him, may lawful!) 


take any Conveyance which will ſtrengthen his Eſtate ; but cannot take 


a Covenant from a Stranger for a Conveyance from him, when he 
have recovered the Land, 5 6 


2 Mandamus. 


I. 


Releaſe from the Diſſeiſee who had the true Right not conteſted by any Þ a 


Mandamus. 


(A) Of the Nature of the Writ; and herein of the Sug⸗ 
geſtion and Manner of Awarding thereof, 


(B) Of the Form thereof, and koz what Jrregularities 
it map be quaſhed oz ſuperſeded. 


(C) In what Caſes to be granted: And herein, 


0 1. Where it lies to reſtore or admit a Perſon to an Office, 
5 and what ſhall be ſaid ſuch a publick Office for which a 
8 Maudamus will lie. EEG 
1 2. Where the Party's having another Remedy is a ſufficient 
3 Foundation to deny it; and therein of granting Manda- 
5 mms to reſtore Members of Colleges, (5c. 

3. What Removal or 'Turning out of an Officer will intitle 

him to a Mandamns. 


(D) Where it lies to inferio2 Courts, and Magiſtrates, 
to oblige them to do that Juſtice, which the Publick 

E Good requires, and the Law enjoins, 

(E) Of the Authozity by which it iſſues; and therein 

1 of the diſcretionary Power in the Court ok granting 

oꝛ refuſing it. 


(F) To whom to ve directed. 
(G) By whom to be returned. 


(H) Of the Manner of enfozcing Obedience to the 
CUrit, and compelling a Return. wy 


(1) What ſhall be ſaid a good Return. 
() Of traverſing the Return, and taking Iſſue thereon, 


(L) Df the Party's Kemedy fo2 a falſe Return. 
(M) Of awarding a peremptozy Mandamus. 


i 


( Of the Nature of the Writ; and herein 
* 1 the 8 and Manner of Awarding 
hereof. - 


L 
F, 
: 
' D 


Mandamus is a Writ commanding the Execution of an Act, 
where otherwiſe Juſtice would be obſtructed, or the King's 
Charter neglected, iſſuing regularly only in Caſes relating to 
the Publick and the Government; and is therefore termed 


1 the Nation is concerned. 


And 


e) a Prerogative Writ, being grantable only where the Publick Juſtice of (a) 4 Med 
| 281. 


528 Mandamus. 


G There is And in this (a) Senſe and Uſe of it, it is ſaid by (5) ſome to be of "RM 
a Writ cal- dern Date, and to owe its Original to (c) Bagg's Caſe; but (4) others 


BS on hold it for more antient, and that there are Inſtances of ſuch a Writ 
» . 


lay where in the Reigns of Ed. 1. and Id. 3. and that it is founded on theſe Words 
the King's in Magna Charta, cap. 29. Nullus: Liber Homo Capiatur wel impriſonetur, aut 


Key yr peg diſſelſietur de libero tenemento ſus, vel Libertatibus, vel Liberis conſuetudinibus 
by Kinght' « ſts, ant ut lagetur, aut exuletur, aut aliquo modo deſtruatur; nec ſuper eum jbj. 


Service, di- MUS, nec ſuper eum mittemus, niſi per Legale judicium parium ſuorum, vel per 
— 8 Legem terre ; nulli vendemus, nulli negabimus aut differemus juſtitiam vel rectum. 
within Age | 

and no Writ of diem clauſit extremum, Ec. was ſued ont within a Year and a Day after his Death; 
then iſſued a Mandamus to the Eſcheator, commanding him to inquire of what Lands holden b 
Knight's Service the Tenant died ſeiſed, Sc. but for this cid. F. N. B. 561, Dyer 209. pl. 19. 248. pl. $1, 
Lamb. 36. (b) 1 Lev. 23. 1 Show. 263. Ca. Law and Eq. 57. (c) 11 Co. 94. 1 Rol. Rep. 13. S. C. 
(d) 1 Lev. 23. Ca. Law and Eq. 53, 57. Palm. 51. Dyer 333. | 


It is now an eſtabliſhed Remedy, and every Day made uſe of, to ob- 
lige inferior Courts and Magiſtrates to do that Juſtice, which, without 
ſuch Writ, they are in Duty, and by Virtue of their Offices, obliged to 
do; and is a Writ of Right, which the ſuperior Court is obliged to iſſue 
in the ordinary Form, without impoſing any Terms on him who de. 
mands it; and therefore where a Mandamus was granted, to oblige a Cor- 
poration to proceed to the Election of a Capital Burgeſs, and being 
afterwards moved, that a Day ſhould be fixed for the Election, that 

Paſch. 6Geo.2. all Parties might have Notice; for that otherwiſe the Perſon obtaining 
ma SEW the Mandamus might ſteal an Election by Surpriſe ; the Court refuſed to 
e B, grant the Motion, and held, that their Power was only to command an 
zeſſes of Eves- Election, but not to preſcribe the Manner of it, which was left to the 
ham, Law, and which muſt make it good or bad accordingly. 

But tho? it be a Writ of Right, yer the Court ſeldom grants it, with- 
out giving the Party, to whom it is prayed, a Day to ſhew Cauſe againſt 
it; alſo ſuch Matter muſt be laid before the Court, by which it may 

Mich. 4Gee.2, appear, that the Party is intitled to it; and therefore on a Motion for 

in B. R. a Mandamns, to reſtore the Regiſter of the Blackſmiths Company, the 
Court refuſed it, becauſe they did not produce their Charter, or a Copy 
of it, with an Affidavit; for this being a private Corporation, they 
held they could not take Notice thereof, as they will of a Town, &c. 
without ſuch previous Information. | 


(B) Of the Fozm thereof, and fox what Jrre- 
gularities it may be quached oꝛ ſuperſeded. 


Mandamus is a ſignable Writ, and muſt be ſigned by the proper 
2 Salk. 434- Officer of the Court before it is ſealed ; there muſt be fifteen Days 
| between the Teſte and the Return of the firſt Writ of Mandamis, if 
the Corporation, to which it is ſent, be above forty Miles from London 

but if but forty Miles, or under, then eight Days only. | 
6 Med. 133. If there be any Irregularity in the Writ, it may be amended at any 
Time before it is returnable ;. but it cannot be ſuperſeded after the Re- 
turn is out; neither can the Party move to quaſh it before a Return made 

and filed. | | | 

2 Salk. 436-7. If a Mandamus be awarded to reſtore nine Perſons to the Place and 


Con $97: Office of Common-Council Men, this is ſuch an Irregularity for which 
$ „11. 


2 Salk. 433. S. P. and that ſeveral Perſons cannot join in an Action on the Caſe for a falſe Return. 
2 c the 
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the Writ will be quaſhed ; for ſeveral Perſons cannot join in ſuch Writ, 
the Amotion of one not being the Amotion of another; beſides their Inte- 
reſts are ſeveral, and they might have been removed for ſeveral different 
Cauſes, one for one Fault, and one for another; which would make it 
impracticable for the Court to grant a Joint Reſtitution to them. 

If the Writ be directed to a Corporation by a wrong Name, this is 
ſich an Irregularity for which it may be quaſhed ; as if to the Mayor, 
Aldermen and Commonalty of Rippon, where it ſhould have been, Mayor, 
Burgeſſes and Commonalty ; but in this Caſe, the Parties having made a 
good Return, the Court refuſed to grant a new Writ; for by the Re- 
turn, if falſe, they ſubjected themſelves to an Action on the Caſe, and 
therefore a new Writ would be only vexatious. | 

Sy where in a Mandamus to the Corporation of [pſoich, the Direction 
was to the Vill de Gippo, inſtead of de Gipwico; and it was held that the 
Direction was wrong, Gipp!s and Gipwrens being different Names; but 
that yet they ſhould have returned the ſpecial Matter accordingly , and 
relied upon it; but that after the Return, they admitted themſelves the 
Corporation to whom the Writ was directed; beſides, a Corporation 
may have ſeveral Names. | e 

If a Writ appears on the Face of it to be Flo de ſe, the Court ox officio 
may quaſh it; as where the Biſhop of EH procured a Mandamns to the 
Vice-Maſter of Trinity-College Cambridge, to compel him to execute 
4 Sentence of Deprivation, pronounced by the Riſhop, againſt Doctor 
Bently Maſter of the ſaid College, and which Sentence the Vice-Maſter, 
by the Statures of the College, was obliged to execute ; and it appear- 
ing on the Face of the Writ, that the Biſhop himſelf was General Viſi- 
tor, and that therefore it belonged to him to enforce the Execution of 
his own Sentence, the Court of B. R. quaſhed the Writ, being a Matter 
in which they had-no Right to intermeddle, there being a proper Viſitor. 


38 |  % 


Sk *. 


— 
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(C) Jn what Caſes to be granted: And herein, 


= here it lies to reſtoze 02 admit a Perſon to an Office, 


and what ſhall de ſaid ſuch a publick Office foz which 
a Mandamus will lie. 121875 0 Ji 


Erein we muſt obſerve, that the Caſes 0 the Books on this Head 
are ſo unſettled and contradictory, that it is hardly poſſible to fix 
on any general Rule, whereby to determine in what Inſtances the Court 
of K. B. having a Supetintendency over all Inferlor Courts and Magi- 
ſtrates, will grant a Alandamus or not; for tho' in general it be laid down 


2 Salk. 433. 
The Kine v. 
Mayor, &. 
of Ripjon ; 
vide Carth, 
$00-l, | 


2 Salk. 434. 
Sorjeant 
Mita ker's 
Calc. 


Hill. 9 Geo. 2. 
in B. R The 
Kirov. Docs 
tor WMalber. 


+ 


as a Rules (4) that where a Man tis refuſed to be admitted, or wrong- (a) 11 Co. 94. 
fully turned out of any Office or Franchiſe that concerns the Publick, or Bages Cale. 


the Adminiſtration of Juſtice, he may be admitted, or reſtored by Man- 
aus; yer it being ſtiff Matter of Controverſy, what ſhall be ſaid a 


2 Sid. 112. 
lame Rule 
laid down. 


Publick Office, or ſuch as relates to the Adminiſtration of Juſtice; and by Ghz C. J. 


as the Court of late has rather extended than contracted this Remedy, 


W it vill be neceſſary, for the better apprehending hereof, to inſert the 
. Caſes themſelves, in which the Court has granted or denied a Mandamas. 


It is clearly agreed, that the Court; of King's Bench, having a Su- 11 Co. 98s. 
perintendency over all Inferior, Courts and Magiſtrates, may by the Ple- 4 % 51. 


nitude of its Power correct, not only Errors in Judicial Proceedings, 
oo alſo extrajudicial Errors and Miſdemeanors, tending to the Breach 
0 175 17 Oppreſfion of the Ar to the Raiſing of Faction, 


Contro- 


. Mandamus. 


Controverſy, Debate, or any Manner of Miſgoverntnent ; ſo that 10 
Tort or Injury, whether Publick or Private, can be committed, by 


PPP 


what may be reformed and puniſhed according to the due Courſe of 


Law. 
18 And on this Foundation it has been adjudged, and admitted in Vi. 
Bagg's Caſe. riety of Caſes, that if a Mayor, Alderman, Burgeſs, (a) Common-Coun. 
2 Bulft. 122+ cil Man, Freeman or other Perſon, Member of a Corporation, havin 
Stile 299, a Franchiſe and Preehold therein, be refuſed to be admitted, or being 


2. 12, admitted be turned out or disfranchiſed without juſt Cauſe, he may 
431, 437. have his Remedy by Writ of Mandamis. 
1 Vent. 302. 


(a) It is ſaid, that a Cuſtom to ele& one to be of the Common Couneil, and to remove him 44 
libitum, is good ; but where g Man is a Freeman, ar Alderman, Ec, they cannot remove him from his 
Freedom or Place without Cauſe ; and a Cuſtom to the contrary is void, becauſe the Party hath , 
Freehojd therein; but that to be of Council is a Thing collateral to the Corporation. Cys. a. 456, 


Warren s Caſe. | 


2 Med. 316. But jt muſt appear what the Office is; and therefore a Manadamns 10 
ſwear one, who was glected to be one of the eight Men of 4/bbin, 
Court, was denied; becauſe it was not ſpecially inſerted, what the Na. 


ture of the Office was, ſo as the Court might be able to determine, whe. | 


ther it were ſuch a Place for which a Mandamus will lie, or not. 


Noy 15. A Mandamus lies to reſtore a Town-Clerk, being an Office of a Pub. | 
Stile 457- lick Nature, and ſuch as relates to the Adminiſtration of Juſtice; bu | 
(b) 1 Vert 77. (4) if a Corporation have Power by their Charter to have a Town- N 


1 Sid. 461. Clerk, who ſhall continue durante beneplacito of the Mayor and Alder. 


i Lev: 29'- men; by this they have an arbitrary Power of turning him out at Plex. | 


Diehton v. 


Mayor of ſure, and need not, to the Return of a Mandamus, aſſign any reaſonable | 


Stratford «þ- Cauſe for their Conduct herein, 
on Avon. | 
Raym. 188. S. C. where it is ſaid, that the Court adviſed to repeal the Patent becauſe of this Income 


niency. ; 


(c) Stile 452: So a Mandamus lies for a (c) Recorder and (4) Clerk of. the Peace; 
1 Vent. 143, for theſe are Officers of a Publick Nature, and relate to the Adminiſtrs Þ © 


0 45430 1. tion of Juſtice. 


S a Tr is admirred by 8 Le) this Books which peak ef this Marter, ts | 


Raym. 12. a Mandamns lies to reſtore a Steward of a Court-Leet ; but (f) ſome Þ 


1 Sid. 40. hold, that a Mqngams does nat lis to,reſtore; a Steward of a Court. ha. 


2 Lev. 18. ron, becauſe bur a private fice, and ſuch. as does not concern the Ad. 


42 444 miniſtration * of - Juſttce ; but (g) others hald that it does; becauſe be 


(f) Rayn. 12. is Judge of that Part of the Court which concerns Copyholds, and b 


x Sid. 40. therefore an Officer concerned in the Adminiſtration of Juſtice. 
4 Med. 334. Fan N | | 
Cemb. 127. (g) 1 Vent. 153. 2 Leu. 18. S. P. expreſly by Hale C. J. 


1 Lev. is, It bath been adjudged, that a Mandawvs lies to reſtore one to an 4 


1 K _ torney's Place in an Inferior Court; becauſe his is an Office concerning 


adjudged in the Publick Juſtice, and is compellable to be an Attorney for any Man, 


Hurſt's Cale, and has a Freehold in his Place. 


who was re- 


ſtored to an Attorney's Place of the Court of Canterbury; and in one Cellin's Caſe, wha was reſtore! | 


to an Attorney's Place, of the Liberty of St. Marjin's le Grand. 


1 Vert, 11. So a Mandamys was granted to the Mayor of Reading, for an Aro BY 


7 Sid. 410. ney of B. R. who was: prohibited to practice in an Inferior Court u 


mike: cas of Reating.” | 
1 Vent. 143, It hath been adjudged, that a Mandamns lies to reftore a Sexton ; tho 


1 as to this the Court at firſt doybred ; becauſe he was rather a Serval “ 


2 Lev. 18. 


2 Keb. $02. to the Pariſh than an Officer, or one that had a Freehold in his Place, 


len Caſe, but upon a Certificate ſhewn from the Miniſter, and divers of the Pari 


that the Cuſtom was to chuſe a Sexton, and that he held it for his 2 | | 


2 ' 


—— _— M.A ih. Mi. 


Mandamus. | po” 3 


» — — — — 


bw. 


and that he had 2 d. a Year of every Houfe within the Pariſh; they 
granted a Mandamis directed to the Church-wardens. „ 
A Mandamns lies to reſtore a Church-warden, being a Temporal Of. 2 Sid. 112 
ficer, and an Office concerning the Publick ; and therefbre (a) where to 3 "ny. 
2 Mandamits to ſwear a Church-warden, choſen according to the Cuſtom, j 1 . 
the Arch-deacon returned, that the Perſon prefented was a poor Dairy- Cen. 47. 
Man who had no Eſtate, Was Per [ona minus habilis & idonea for that Of. (a) Carth. 


fice; the Court granted a peremptory Mandamus. 399 FF 


1 Salk. 166. The Ring v. Rees. 


So a Aſandamus hath been granted to feſtore a Pariſh-Clerk, choſeh Stile 457. 


* | a 1 ria | 2 Hid. 112. 
dccording to the Cuſtom, being a Temporal Officer. ©. 4 Rag: ogh. 
3 Mad. 335 Comb. 105. 


So a Mandamis was lately granted, to admit one Robert Trott to the 


Office of Pariſh-Clerk of Clerkenwell, being elected by the Pariſh; it . 
being ſhewn that the Official had uſually admitted to this Office. Official of 


the Conſi- 
ſtory Court of the Biſhop of London. 


So a Maudamus lies for a Schoolmaſter, or the Uſher of a School, if 2 $i. 112. 
he be elected for Life, altho' he be not a fworn Officer; for this is a ! 54 40. 


Temporal and Publick Office, in which the Party hath a Frechold. 4 


Comb. 144. 
A Mandamns lies to admit, reſtore, or diſcharge a Conſtable ; far he 2 Rel. Rep.$2. 


is a Publick Officer, and one whoſe Office relates to the Adminiſtfation 1 Rel. Ab 
of Juſtice. 535. 


1 Salk. 175. 
It hath been adjudged, that no Aſandamus lies to reſtore a Proctor of Carth. 169, 


Doctors-Commons, admitting that no Appeal hy from the Dean of the 17% 


Arches to the Archbiſhop, as Viſitor ; becauſe this is an Eccleſiaſtical Of- 22 __ 


; | fice, and a Matter properly and only cogaizable in that Court; and that $kiz. 290. 
the Temporal Courts are not to intermeddle, or inquire into this Sen- Lee's Caſe. 


rence, or into the Froceedings in any Matters whereof they have a pro- 3 45 


per Juriſdiction, but are to give Credit thereunto ; altho” it was urged, the Name of 
that if a Mandamns did not lie in this Caſe, the Party would be without 755 King v. 


Remedy, for that no Aſſiſe would lie of this Office; and tho' an Action Oxenden. 


on the Caſe might lie, yet it may be defeCtive; becauſe a Jury may 
not well compute the Damages in Proportion to the Loſs of a Mars 


Livelihood; beſides it was urged, that a Mandamns ought to lie in this 
Caſe, as well as for an Attorney of an Inferior Court, becauſe this is 
an (b) Officer of a more publick Concern. | (bY A Proe- 


8 tor is not an 
Oſfcer, properly ſpeaking, it is only an Employment in that Court, which acts by different Rules 


from the King's Bench. 3 Mod. 33 5. Per Cur. 


Bur it hath been ſince held, that a Mandamns lies for a Kee in an 


FX Ecciefiaſtical Court, (c) upon an Afidavit that he hath Ecclefiaſtical Ju- 5 ME 
- F riſdiction. | 


. > 
4 3 
N 1 8 


6 Mod. 18. 
82 . „ 85 F. jor Holt 
but ſaid to be againſt his Conſent. (e) Comb. 135. 


So upon a Aſandamus to the Commiſſary of Vork, to admit Mr. Dry- Auch. g Getz. 


; 4 den a 1 under Doctor Sharp; it was objected, that the Lb Kine v. 
© Vrit did not lie for an Eccleſiaſtical Officer, becauſe he is under the En- pen men 
quiry and Cenſure of his proper Judge nor for a private Officer, d 


he may have his Action on the Caſe for a Diſturbance, or an Aſſize, in 


© Caſe the Place be a-Freehold'; and herein was cited the above Caſe of Lee, 


and the expreſs Opinion of my Lord Holt therein, that a Mandamus did 


not lie for a Deputy-Regiſter ; in anſwer to which were cited the Caſes of 


The King ver. Door Betteſworth, to admit Mr. Failkes Apparitor General 
to 


1 Vent. 14 
R 


— _ 


532 Mandamus. 


to the Archbiſhop of Canterbury ; Hill. 4 Geo. 1. The King ver. The Chap. 
ter of Norwich, to admit Doctor Sherlock to a Prebendary ; Hill. 9 Geo. l. 
to the Univerſity of Cambridge, to reſtore Doctor Bentley to his Degree; 
of Maſter of Arts and Doctor of Divinity; from the Reaſon of which 
Caſes the Court held, that this Writ lay for a Regiſter, an Officer much 
| leſs Spiritual than a Prebendary, or the Degree of Doctor in Divinity; alſo 
this Mandamas is at the Suit of Doctor Sharp, and ſets forth his Title to 
the Office of Regiſter, exercendum per ſe vel ſufficient” deputatum ſuum 
and that the Commiſſary had refuſed Mr. Dryden, whom he appointeg 
his Deputy; and that therefore the Mandamus was well awarded, becauſe 
he had no other Way to get his Deputy admitted. OS 
i Vent. 110. So where a Mandamus was prayed to the Lord Preſident and Council of 
I 2 974 the Marches, to admit A. to the Exerciſe of the Office of Deputy-Secre. 
The King * tary; and it was objected, 1/2, That a Deputy could not pray a Mandams, 
ver. Clap. becauſe his Authority was revocable. 24%, That he being an Officer belong. 
ham ing to the Court, they are to judge of his Sufficiency, and ſo have Power 
to refuſe. As to the firſt Objection, it was adjudged, that the Mando. 
mus being at the Suit of the Principal, and ſetting forth that he had the 
Office of Secretary exercendum per ſe vel ſufficientem deput“ ſuum, the 
Mandamus was well awarded, becauſe he had no other Remedy to hare 
his Deputy admitted ; and as to the ſecond Objection, it was adjudged, 
that if they refuſed to admit him for Inſufficiency, they ought to hate 
returned that he was inſufficient. | 
Conb. 133. A Mandamus is ſaid to have been denied to reſtore a Clerk of a Dean 
and Chapter; becauſe that he hath nothing to do with the Publick, his 
Office being only to enter Leaſes granted, Ec. and that therefore he hath 
no more to do with the Publick than a Bailiff of a Manor. 
Comb. 41. It is ſaid, that the Court refuſed to grant a Mandamus to reſtore a 


yt 1 . 8. Surgeon to an Hoſpital, becauſe it was not a Publick Office. 
P. WRErc; .. | 
in ſuch a Caſe, the Court made a Rule, to ſhew Canſe why the Mandamus ſhould not be granted. 


— e 


1 Lev. 123. It hath been adjudged, that a Nſandamus lies to reſtore the Treaſurer 
1 Sid. 169. of the New River Company; for tho? it be a private Corporation, yet 


2 it was created by the King's Letters Patent, which being on Record the 


Caſe. Judges are obliged to take. Notice of them, and ſee that they are duly 


3 Mod. 334. executed. 
S. C. cited; | | 
and ſaid to have been granted de bene eſſe, to bring the Matter before the Court. 


Comb. 145. A Mandamus was granted to the Mayor of Briſtol, to reſtore Mr. Roe 


to the Office of Sword-Bearer. 5 88 | 
It is ſaid, that a Mandamus was denied to one, who pretended to be 


(2) Refu 80 (a) Maſter of the Lord Mayor's Water-houſe, becauſe not an Office, 


ro reſtore but a Service. 
rhe Clerk of 

the Butcher's Company. 6 Mod. 18. —— So to reſtore the Approver of Guns to the Gunſmiths Com- 
pany. 6 Mod 82. Comb. 347. — But Quære of theſe Caſes} for they ſeem not to be Law. 


Hill. 5 Geo. A Mandamns was lately granted, to reſtore one Smith to the Office of 


Ki X& Ti? Clerk of the City-Works ; it appearing by his Affidavit, that the Offce 


ty of London, was an antient Office, eſtabliſhed Time out of Mind, to ſurvey the 1 


Works and Edifices of the City, and to ſee that all the City-Building3 
were well done; and to ſign the Workman's Bills; and that he was ad- 
mitted into this Office, with the Pees belonging to it, guamditn ſe bete 
geſſerit ; and that there was an Oath of Office taken by him, and the 
Oaths to the Government; for the Court held, that tho' there was ſome- 
thing here that looked like Service, by the Nature of the Employment; 
yet there being an Oath of Office, and Oaths to the Government to be 
taken, theſe import a Publick Office, for which a Mandamus is proper. 


SY . 


. = * ha FT * 5 7 2 1 * . oh 
OR Ae OR Movie tes 3 er tf 4, 04 


"FP 2 r 


ns cow A a - _— r .. _ _ 


\ a | 


cs 


5 confirmed the Expulſion; and concluded to the Juriſdiction of the Court; Caſe. 
and this was held a good Return, tho' it did not mention what Manner 
of Crime Appleford had committed, ſo that it might appear whether he 1 $;-. 346. 


" Mandamus. 


If there be a Diſpute between the High-Steward of /Yeftminſter and 4 Med. 281. 
the Dean and Chapter, about appointing a Bailiff, and the Steward C2: os 
names one, and the Dean and Chapter appoint and ſwear in another, i 

the Appointee of the Steward may have a Mandamus, but without Pre- 

judice; for tho? the Court will not regularly grant a Mandamus to try pri- 

vate Titles, yet here the Appointee of the Steward having no Seiſin, ſo 

as to enable him to maintain an Aſſiſe, and an Action on the Caſe only 

repairing him in Damages, without putting him in Poſſeſſion of the Of- 


fice, a Mandamus is a proper Remedy. 


2, Where the Party's having another Remedy is a ſufft- 
cient Foundation to deny ft; and therein of granting 
Mandamus's to reſtoze Members of Colleges, &c. 


It ſeems to be now agreed, that no Mandamus lies to reſtore or admit Skin. 454. 
a Fellow or Member of any (a) College; becauſe that theſe being pri- Show. Par. 
vate Eleemoſinary Societies, and governed by particular Laws of the * * Fi : 
Founders, they who would take the Benefit of them, muſt take it on 124. in the 


ſuch Terms as the Founder has thought proper to impoſe ; and muſt Cale of Phi- 


: therefore, in Caſe of any Grievance, apply themſelves by way of Appeal lips and Bury 


fully deba- 


: to their (b) proper Viſitors. we nod the. 


tled. (a) That the Law is the ſame in the Caſe of an Hoſpital or College of Phyſick, ſaid to have 


; been adjudged in Merrick's Caſe, who was one of the College of Phyſicians, and in Ayloffe's Caſe, 


Carth. 92. 3 Moo. 265. (b) That in Lay-Foundations, whether of Hoſpitals ot Colleges, the Viſitato- 
rial Power is either in the Founder or his Heirs, or the Viſitors appointed by the Founder, and they 
have the ſole Power to excute Juſtice within that Foundation; but where the Corporation is Spiri- 


7 tual, there the Biſhop of the Dioceſe is Viſitor. Carth. 93. 10 Co. 31. 1 Show. 74. 


And this ſeems to have been the better Opinion of the Judges, not only (c) As Dr. 


in thoſe (c) Caſes where Application was made for a Mandamus before Yitherington's 


4 ſe. 


the Party had appealed to the Viſitor, but alſo where after ſuch Appli- 8% ". 

cation the Sentence had been confirmed by the Viſitor ; as in (4) Apple- R | 
* ford's Caſe, where to a Mandamns to reſtore him to a Fellowſhip of New ' 
= College, the Return was, that by the Founder's Laws they might expel AKh. 2, zo. 


Dr. Robert s 


any one who had committed an enormous Crime; and that Appleford ©, 
had committed an enormous Crime, and therefore they expelled him; 2 Xe. 102. 


that he appealed to the Viſitor, who was the Biſhop of Wincheſter, who Dr. Patrick's 


Raym. 101. 
1 Lev. 65. 


> was lawfully expelled or not; for it was not neceſſary to mention the 2 Kb. 164. 


| . Crime, becauſe the Court had no Authority to intermeddle with it. 2 1 Mod. 


| | 2 Lev. 14. 
A Mandamus to reſtore one Prohuft to the Place of Chaplain of All carth. 168. 


= Souls College in Oxon, being turned out by the Warden of that College, Probs 
= was granted upon Suggeſtion, that the Archbiſhop of Canterbury was Caſe. 


> Viſttor of the College, and the See being now vacant by the Deprivation 
3 of the Biſhop, by Virtue of the Act of Parliament which enjoins the 


> Oath of Allegiance; and for that Probuſt had no other Remedy, becauſe 


1 the Dean and Chapter of Canterbury, who are Guardians of the Spiritualty | 
ſſede vacante, have (e) refuſed to meddle with this Viſitatorial Power by (7 Whether 
| © way of Appeal. But at another Day, it being ſhewn in Behalf of the „ill lie 74 


ill li 
College, that the Dean and Chapter of Canterbury, and not the Arch- Viſitor to. 


- biſhop, are Viſitors of this College, becauſe they were created, and ſtand compel him 


to execute 


> his Juriſdiction, was ſaid by my Lord Hardwick in Dr. Bentley's Caſe, Hill. 9 Geotg. 2. not to have been 


5 Juriſdiction at all. 


etermined, tho* a Rule for that Purpoſe, to ſhew Cauſe, was made 12 Ann. and he ſeemed to 


| a think, that if this Power of a Viſitor be of ring mance yet it is Forum Domeſticum, and not any pub- 


lick Juriſdiction; or rather a Deciſion of the Founder, upon his own private Charity, than any 


Vol. III. 6 inſtead 


all 


T 
„ 


— * * 
inſtead of the Prior and Convent of Canterbury, who were Viſitors here. 
tofore; and farther, that they were ready to hear the Appeal; the 
Court diſcharged the firſt Rule, and ordered Prohuſt to apply himſelf by 
way of Appeal. 


3 Keb. 360, A Mandamns was prayed to the Mayor and Jurats of Sandwich, Gover. | 


Wheelers nors of the Hoſpital of the Brothers and Siſters of St. Bartholowezy, to 
reſtore one who was a Siſter of the ſaid Hoſpital ; and it was urged, that 
a Mandamus ought to be granted, becauſe the Party had a Corody ang 
Freehold: in the Hoſpital ; but per Cur. the King is the Founder, and { 
hath the Viſitation, and therefore Application muſt be made to him. 


z. (What Removal o2 Turning out an Officer will intit!; 
him to a Mandamus, 


1 Lev. 162. It ſeems by the better Opinion, that a Member of a Corporation, being | 


A Keb. 868. only ſuſpended, and not (a) totally removed, may have a Mandamy 
1. þ 
* only effectually keep him out, but alſo deprive him of all Remedy « 


of Guildford, Redreſs. | 


a) A Man- | 
yo the to reſtore an Alderman expelled from his Priority and Precedency of his Place of Alderman, | 
1 Lev. 119. 
1 Sid. 29. A Mandamus was granted to the College of Phyſicians in London, to | 


1 Lev. 19- reſtore Dr. Goddard to all the Privileges and Preheminencies that belonged 


21 to him; the Preſident of the College returns, that they were incorpo- 


ver. College of rate, Sc. and of the Statute H. 8. and that they made a By-Law, that 


Phyſicians. there ſhould be a ſelect Number of twelve to attend in Committees, and 
that Dr. Goddard was one of the thirty, and that they put him out for 


certain Reaſons, but that he remains Fellow ſtill; and all the Court, 


except Mallet, held that this was a good Return; for it was in the 


Fellowſhip he had a Franchiſe ; but to be one of the thirty is no ſu 
Thing as a Man may ſue to be reſtored to, for it is only a ſelect Number 
for the Convenience of ordering their Affairs. | 


(D) Where it lies to inferio2 Courts, and 
Magiſtrates, to oblige them to do that}? 
Juſtice, which the Publick Good requires, |? 


and the Laws enjoin. 


J. 7, 8. bs i ; . = 
12 ; 1 Court of King's Bench having a Superintendancy over all in. 
ferior Courts and Magiſtrates, will oblige them to execute tbr 


1 Sid. 293. 


becauſe were it otherwiſe, they might always ſuſpend? and thereby not 


'F ** 


9 0 


9 


3 4 * 


Comb. 158, Juſtice which the Party is intitled to, and which they are enjoined by | 


WG) ang Law to do; and of this there are Multitudes of Inſtances ; (a) as where | 3 
therefore, the Ordinary refuſes to grant the Probate of a Will to an Executor, 0 | 
where toa to grant Adminiſtration to the next of kin, he may be compelled thereto | 
 Mandamus by Mandamus ; for theſe being Things enjoined by Statute, the Tempori 


* > Judge Courts will 'take Care that due Obedience is paid to them. 
rogative Court to grant the Probate of a Will to a Perſon named Executor therein, the Ordinary 


returned, that he was an abſconding Perſon, and inſolvent ; and that he had refuſed to give Caution 


to pay Legacies bequeathed to ſome of the Teſtator's Infant Relations; and a peremptory Mandami = 
was granted; for the Ordinary has no Authority to interpoſe and demand Caution of the Executo\, | : 


But where Executors may be campelled to give Security in Equity, vide 


when the Teſtator himſelf required none. Carth. 467. 1 Salk. 299. The Ting ver. Sir Richard Rain 
ſtrat.rs, Letter (A). | 


— = * 


it. Execu tors and Aduin- 
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But a Mandamns will not lie to oblige the Ordinary to grant Admini- H. 4 Geo. 2. 
ration durante minori ætate of an Infant to the next of Kin, this being — : Ca ſe 
a Matter out of the Statutes, and therefore diſcretionary in the Ordinary ah 
to whom to grant it; and if in ſuch Caſe he grants it to an improper 
Perſon, or inſiſts upon unreaſonable Security, the Redreſs muſt be by 
Appeal; or if in the laſt Inſtance there be any Remedy at Common 
Law, it muſt be by Prohibition, | 

So if the Teſtator make 7. S. his Reſiduary Legatee, who by the _ 1Geo.2. 
Eccleſiaſtical Law is intitled to Adminiſtration upon the Executors Re- Xing 5 Fo 
nunciation ; yet if the Spiritual Court refuſe to admit him thereto, they ge4rc/acred. 
cannot be compelled by Mandanns ; tor this is a Matter purely of Eccle- 
ſiaſtical Cognizance, and out of the Statutes; and therefore the Party's 
Redreſs muſt be by Appeal. b 

If by the Cuſtom of a Corporation, c. a Perſon ſerving an Appren- 7 Ce 91. 
ticeſhip there, is at the End of his Term intitled to his Freedom, and * A 
the Mayor, c. refuſe to admit him thereto, they may be compelled by 5 a. 427 
Mandamns ; for this is an Act of Publick Juſtice, which the ſuperior 260. 

Court will ſee executed. | Carth. 448. 

So it hath been held, that a Aſandamus lies to the Juſtices of the 6 Med. 519. 
Peace, to oblige them to admit a Perſon to take the Oath of Allegiance, * my 2 ym, 
and to ſubſcribe according to the Act of Toleration, in order to qualify —— 1 
him to teach a Difſenting Congregation ; and herein it is ſaid, that the 6 Ad. 229. 
Party ought to ſuggeſt whatever is neceſſary to intitle him to be ad- 
mitted ; and if that be not done, or it it be done, and the Fact be falſe, 
that will be a good Matter to Return, 

So a Mandamns lies to the (a) Juſtices of the Peace, Church-wardens Comb. 422, 
and Overſeers of the Poor, to oblige them to make Rates for the Relief 378. 


(a) To a 
of the Poor. Juſtice of the 


Peace to ſign a Poor-Rate, 5 Med. 275. 


So Mandamns's have been granted to oblige Juſtices of the Peace to 2 Show. 74. 
diſcharge Priſoners, purſuant to Acts of Parliament made for the Relief Comb. 205. 


of Inſolvent Debtors. 2 A Tod. 


So where by the Statutes 13 œ 22 Car. 2. for erecting Newgate Market, 1 Vent. 187. 


Power is given to the Mayor and Aldermen of London to impanel a 3 * 
Jury, who ſhall aſſeſs and adjudge what Satisfaction and Recompence Age . 
thall be given to the Owners of the Grounds; and that the Verdict of 
ſuch Jury, on that Behalf to be taken, and the Judgment of the ſaid 
Mayor and Court of Aldermen thereupon, and the Payment of the 
Money ſo awarded or adjudged, Sc. ſhall be binding and concluſive to 
and againſt the Owners, Ec. and there being 15000 Foot of the Grounds 
of J. S. taken away for this Purpoſe, for which a Jury being impanelled 


aſſeſſed and awarded two Shillings a Foot; but the Mayor and Court of 


2 Aldermen retuſing to give Sentence or Judgment thereupon, a Mandamns 


was awarded to compel them to it. 


And this general Juriſdiction and Superintendancy of the King's Bench 
over all inferior Courts to reſtrain them within their Bounds, and to 
compel them to execute their Juriſdiction, whether ſuch Juriſdiction 
ariſes from a modern Charter, ſubſiſts by Cuſtom, or is created by (b) (0 A Mar- 
Act of Parliament, yer being in Subſidium Fuſtitie, has of late been - 4:0” bang 
exerciſed in Variety of Inſtances; as (c) a Mandamus granted to the panes / <2" 


Quarter-Seffions to give Judgment for abating a Nuſance. of St. John's 


Bri . : College Cam- 
vage, to oblige them to turn out certain Fellows of the College, whoſe Places became void for not 


taking the Oaths of Supremacy and Allegiance, purſuant to the Statute 1 N & M. Skin. 3 50. 368 
393, 546. 4 Mod. 233. S. C. (c) Hil. 3 Geo. 1. | in. 359, 368, 


So a Mandamus was granted to the Court of Sandwich, to give Judg- Mich 5Gee.r- 
ment in an Action of Aſſault and Battery. 


So 


| 
4 
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Alt: h. Geo. I, 


q Baily ver. 

k Bouyn. 

x . Trin. 2 Geo. 2. 
: : , Mich. 8Geo. 1. 


in B. R. The 
King ver. Dr. 
Walker. 


1 Sid. 31. 


(a) 5 Med. 
314. 


porations. 
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Hill. 9 Geo. 2. 


unn 


So a Mandamus was granted to the Sheriffs Court in London, to give 
final Judgment upon a Writ of Inquiry. 


So a Mandamus was granted to the Bailiff of Andover, to give Judg. 
ment in a Cauſe there depending; but the Court in this Caſe required 
an Affidavit of their Refuſal, or elſe it ſhould be preſumed that the 
Court would do right. 

So a Mandamns was granted to the Corporation of Liverpool, to hold 
an Aſſembly for doifig the publick Buſineſs, which was making Leaſes. 

But tho' theſe kind of Writs are daily awarded to Judges of Courts 
to give Judgment, or to proceed in the Execution of their Authority, 
yet are they never granted to aid a Juriſdiction, but only to enforce the 
Execution of it; nor are they ever granted where there is another pro. 
per Remedy, and therefore will not lie to an Officer of an inferior Court, 
as to a Serjeant at Mace, an Apparitor, Ec. to compel them to execute 
their Duty; for theſe are Servants to their reſpective Courts, and puniſh. 
able by the Judges of them; and for the ſuperior Court to interpoſe 
in obliging ſuch inferior Officers, would be to uſurp the Authority of the 
Court, which has a proper Juriſdiction over its own Officers, and which 
alone is anſwerable to the ſuperior Court for the Execution of ſuch Au- 


thority ; and therefore where a Mandamrs iſſued to the Vice-Maſter of 
Trinity College Cambridge, commanding him to execute a Sentence of +. 


Deprivation, pronounced by the Biſhop of Ely, as Viſitor of the College, 


againſt Dr. Bentley, the Maſter of that College ; and it appearing on the | 


Face of the Writ, and by the Return, that the Biſhop himſelf or the 


King were Viſitors, the Court held, that no Mandamus would lie; for | 


taking the Biſhop to be general Viſitor, as the Writ ſuppoſes, he is the 


proper Perſon to carry his own Sentence into Execution, having Power | 


tam in Capite quam in membris ; and if the Vice-Maſter refuſes Obedience 
to his Mandate, he may pronounce Sentence of Deprivation againſt 
him, and he will be immediately ouſted by the Judgment ; or taking the 


Crown to be Viſitor, the Vice-Maſter may be puniſhed by Commiſſioners | 
appointed by the Crown; one of which Ways the Court held to be the 


proper one to compel the Vice-Maſter to do his Duty. 


A Mandamus lies to deliver up the Enſigns of an Office, or the Papers | 
or Records of a publick Nature to a Succeſſor; as (a) a Mandamus to 
deliver the Mace, and other Enſigns of Mayoralty, to the ſucceeding | 7 
(b) Comb.102. Mayor; ſo (b) a Mandamus to a 'Town-Clerk, to deliver ſeveral Books | 


which belonged to the Corporation. 


x Vide Tit. Cor- A Mandamus lies to oblige Corporations to chuſe proper Officers, which 


if they neglected to do, this by the Common Law was a Forfeiture of 
their Charter; and tho' by the Common Law, upon the Death of a 
Mayor within his Year, which was the Act of God, and an ordinary 


Contingency, the Court of King's Bench was authorized to grant! 
Mandamus immediately to fill up the Vacancy; yet upon an Omiſſion to 
elect at the Charter-Day, or upon the Removal of an Officer unduly | 
choſen, there was no Power to compel an Election before the Day came ' 2? 


round again to ſupply thoſe Defects. 


By the 11 Georg. 1. cap. 4. it is enacted in the following Words: 
© Whereas in many Cities, Boroughs and Towns Corporate, within that 
© Part of Great Britain called England, Wales, and Berwick upon Tweed, | * 
© the Election of the Mayor, Bailiff or Bailiffs, or other chief Officer of | ? 
Officers, is by Charter, or ancient Uſage, confined to a particular Day | 


or Time, without any Proviſion how to act or proceed in caſe no Elec- 


Court, or preſide in the Aſſembly where ſuch Elections are to be 


I made, 


; A 
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tion be then made; and it frequently happens that by ſuch Charter, 
or Uſage, particular Acts are required to be done at certain Times, in 
order to and for the compleating of ſuch Elections, and by the Con- 
trivance or Default of the Perſon or Perſons, who ought to hold the |? 
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Mandamus; 


made, or ſuch Acts to be done; or by Accident it hath ſometimes 
© happened, and may frequently do fo, if not timely prevented, that no 
© Courts or Aſſemblies have been held, or Elections made, or ſuch Acts 
gone within the Time fixed for that Purpoſe; in which Cafes, it 
Elections of ſuch Officers could not afterwards be made, the Corpora- 
tion ſhould be diſſolved, great Miſchiefs might enſue; for Remedy and 
prevention whereof be it enacted, That if any City, Borough or Town 
Corporate, within that Part of Great Britain called England, IWalcs, 
and Berwick upon Tweed, no Election ſhall be made of the Mayor, 
Bailiff or Bailiffs, or other chief Officer or Officers of ſuch City, Bo- 
rough or Town Corporate, upon the Day, or within the Time ap- 
pointed by Chartet or Uſage for ſuch Election; or ſuch Election being 
made, ſhall afterwards become void, whether ſuch Omiſſion or Avoid- 
ance ſhall happen thro' the Default of the Officer or Officers, who 
ought to hold the Court, or preſide where ſuch Election is to be made, 
or by any Accident, or other Means whatloever ; the Corporation ſhall 
not thereby be deemed or taken to be diſſolved or diſabled from elect- 
ing ſuch Officer or Officers for the future; but in any Caſe where no 
Election ſhall be made as aforeſaid, it ſhall and may be lawful for the 
Members or Perſons of ſuch City, Borough or Corporation, who 
have Right to vote, or be preſent at, or to do any other Act neceſſary 
to be done, in order to or for the compleating ſuch Election; and 
they, and ſuch of them, as ſhall be hindered by any reaſonable Impe- 
diment or Excuſe, are hereby required reſpectively to meet or aſſemble 
together in the Town Hall, or other uſual Place of Meeting, for 


upon the Day next after the Expiration of the Time within which 
ſuch Election ought to have been made, unleſs ſuch Day ſhall happen 
to be Sunday, and then upon the Monday following between the Hours 
of ten in the Morning and two in the Afternoon of the ſame Day ; and 
that the Members, or Perſons, having Right to vote at, or to do any 
other Act neceſſary to be done in order to ſuch Election, or ſuch of 
them as ſhall be ſo aſſembled or met together, ſhall forthwith proceed to 
the Election of a Mayor or Bailiffs, or other chief Officer or Officers, 
for ſuch City, Borough or Corporation, and to do every Act neceſſary 
to be done, in order to or for the compleating ſuch Election, in fuch 
Manner as was uſual in, or in order to the Election of ſuch Officer or 
Officers, upon the Day, or within the Time appointed by Charter or 
Uſage for ſuch Election; and in Caſe upon ſuch Day of meeting 
hereby appointed for ſuch Election, the Mayor, Bailiff or Bailiffs, or 
other proper Officer or Officers, who. ought to have held the Court, or 
preſided at the Aſſembly for ſuch Election, or doing any other Act 
neceſſary to be done in order to ſuch Election, if the ſame had been 
made or done on the Day fixed, or within the Time limited by Charter 
or Uſage for that Purpoſe, ſhall be abſent ; then ſuch other Perſon, 
having a Right to Vote, being the neareſt then preſent in Place or 


Office to the Perſon or Perſons ſo abſenting himſelf, or themſelves, 


g Z< ſhall hold the Court, or preſide in the Meeting or Aſſembly hereby 


appointed, and ſhall have the ſame Power and Authority in all Re- 
ſpects therein, as belongs to the Mayor, Bailiff or Bailiffs, or other 
chief Officer or Officers, of the ſame City, Borough or 'Town Corpo- 
rate, at any Court or Aſſembly, for the Election of Officers for ſuch 
„ Place, or for doing any other Act neceſſary to be done in order to 


uch Election. 


And Seck. 2. it is further enacted, © That if it ſhall happen that in 


30 any City, Borough or Town Corporate, within that Part of Great 
HBritain called England, Wales, and Berwick upon Tweed, no Election 


3 I ſhall be made of the Mayor, Bailiff or Bailiffs, or other chief Officer 
or Officers of ſuch City, Borough or Town Corporate, upon the Day, 


Vol. III, 6 X © or 
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© or within the Time appointed by Charter or Uſage for that Purpoſe, 
© and that no Election of ſuch Officer or Officers ſhall be made puriuanr 
© to the. Directions herein before preſcribed ; or ſuch Election being made, 
© ſhall afterwards become void as aforeſaid; in every ſuch Caſe it ſhal 
© and may be lawful for his Majeſty's Court of King's Bench, upon Mz. 
© tion to be made in the ſaid Court, to award a Writ or Writs of Man. 
© dams, requiring the Members or Perſons of ſuch City, Borough ot 
© Town Corporate, having a Right, to vote at, or to do any other Ad 
© neceſſary. to be done, in order to ſuch Election, or to ſignify to the 
< (aid Court good Cauſe to the contrary ; and thereupon, to cauſe ſuch 
© Proceedings to be had and made, as in other Caſes of Writs of Mangz. 
© mis's granted by the ſaid Court for Election of Officers of Corpora. 
© tions, and of the Day and Time appointed, in and by any ſueh Wri: 
© or Writs of Mandamus, for holding ſuch Aſſembly, Publick Notice in 
© Writing ſhall, by ſuch Perſon as the Court ſhall appoint, be affixed in 
© the Market-place, or ſome other publick Place within ſuch City, Bo- 
rough or Town Corporate, by the Space of ſix Days before the Day 
< ſo appointed; and ſuch Officer, and other Perſon reſpectively, ſhall 
< preſide in ſuch Aſſembly, as ought to have preſided at the Election of 
© ſuch Mayor, Bailiff or Bailiffs, or other chief Officer or Officers, or at 
© the doing any other Act neceſſary to be done in order to ſuch Elec. 
© tion, in Caſe the ſame had been made or done upon the Day herein 
© before preſcribed for that Purpoſe. 


Seck. 3. And whereas in certain Boroughs and Towns Corporate 


© within that Part of Great Britain called England, Wales, and Berwick | 
© upon. Tiveed, the Mayor, Bailiff or Bailiffs, or other chief Officer or 
Officers, is or are to be nominated, elected or ſworn at a Court-Leet, F 
© or View of Frankpledge, or ſome other Court; and by reaſon of the | 
© Contrivance or Default of the Lord, or his Steward, or ſuch other | 
Officer, by or before whom ſuch Court ought to be held, in not hold. F 
ing the ſame, or by ſome Accident it hath happened, and may here. 
© after happen, that no due Nomination, Election or Swearing, of ſuch F 
Mayor, Bailiff or Bailiffs, or other chief Officer or Officers, hath been, 


© or ſhall be had or made; be it further enacted by the Authority afore- 


© ſaid, That in every ſuch Caſe it ſhall and may be lawful to and for Þ 
© his Majcſty's Court of King's Bench, upon Motion to be made in the | 
© ſaid Court, to award a Writ of Mandamns, requiring the Lord, or his | 


© Steward, or other Officer, by or before whom ſuch Court ought to be 
| © held, to hold, or cauſe to be holden, ſuch Court-Leet, or other 


„Court, and to do every other Act neceſſary to be done by him, in“ 
order to ſuch Nomination, Election or Swearing, at ſuch Day and! 
Time, as ſhall be for that Purpoſe judged proper by the ſaid Court of Þ 7 
King's Bench, and ſhall be appointed in ſuch Writ; or to ſignify to! 
the ſaid Court good Cauſe to the contrary ; and thereupon, to cauſe Þ 2 
* ſuch Proceedings to be had and made, as in other Caſes of Writs ot] 
* Mandamns, granted by the ſaid Court for holding of any Court, and | 
of the Day and Time appointed, in and by any ſuch Writ of Mandamis | 2 
for holding ſuch Court, publick Notice in Writing ſhall, by ſuch Pe- 
© ſon as the ſaid Court of King's Bench ſhall appoint, be affixed in tee 
© Markert-place, or ſome other publick Place within ſuch Borough ot 


© Town Corporate, by the Space of ſix Days before the Day ſo appoint- 
ed; and where a Nomination of Perſons, in order to the Election 0! 


_ © any ſuch Mayor, Bailiff or Bailiffs, or other chief Officer or Officers, 3 | Z 


© to be made at ſuch Court-Leet, or other Court; in every ſuch Caſe, 


© after ſuch Nomination made, all and every other Act and Acts nece!- : 


© ſary to be done, in order to ſuch Election, ſhall be had, made and 


done at ſuch Aſſembly, and in ſuch Manner. and Form as the ſame | A 


© ought to have been had, made and done, in Caſe ſuch Election had 
been made upon the Day next after the Expiration of the T = he 
| 2 6 {cri 
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© {cribed for ſuch Election by the Charter or Uſage of ſuch Borough or 

Corporation, according to the Directions herein before mentioned. 
« Sef. 4. And be it further enacted by the Authority aforeſaid, That 
gc the Mayor, Bailiff or Bailiffs, or other chief Officer or Officers, who 
I ſmall be elected purſuant to the Directions of this Act, ſhall take the 
| « Oath, or Oaths, by Law required, at the Time of his Admiſſion into 
« {ſuch Office, before ſuch Officer as ſhall preſide at ſuch Election, in 
EF < Purſuance of this Act, who is hereby authorized and required to ad- 

c miniſter ſuch Oath or Oaths, and ſhall have the ſame Privileges, Pre— 

© cedence, Powers and Authorities, in all Reſpects, as any Mayor, 
© Bailif or Bailiffs, or other chief Officer or Officers, of the fame City, 
« Borough or Corporation, elected on the Days or Time fixed by Charter 
© or Uſage for that Purpoſe, ought to have or enjoy. 

« $4, 5. Provided always, that no ſuch Election, nor any Act done 

© in order thereunto, ſhall be valid, unleſs as great a Number of Per- 
© ſons, having a Right to be preſent at and vote therein, ſhall be preſent 
© at the Aſſembly holden for ſuch Purpoſe, and concur therein, as would 
© reſpeQtively have been neceſſary to be preſent and concur in ſuch 
© Election or Act, in caſe the ſame had been made or done upon the 
© Day, or within the Time appointed for that Purpoſe, by the Charter 
© or Uſage of ſuch City, Borough or Corporation, ſaving only that the 
© Preſence of the Mayor, Bailiff or Bailiffs, or other chief Officer or 
© Officers, who ought to preſide, ſhall not be neceſliry. 
” F&4, 6. And be it further enacted by the Authority aforeſaid, That 
= © if any Mayor, Bailiff or Bailiffs, or other chief Officer or Officers, of 
2 © any City, Borough or 'Town Corporate, ſhall voluntarily abſent him- 
* © ſelf, or themſelves from, or knowingly, or deſignedly prevent or hinder 
= © the Election of any other Mayor, Bailiff, or other chief Officer in the 
= « ſame City, Borough or 'Town Corporate, upon the Day, or within the 
* © Time appointed by Charter or ancient Uſage for ſuch Election, the 
* © Perſon or Perſons ſo offending, being thereof lawfully convicted, ſhall 
for every ſuch Offence ſuffer Impriſonment for the Space of fix Months, 
= © without Bail or Mainprize, and ſhall be for ever diſabled to take, 
= © hold, or exerciſe any Office belonging to the ſame City, Borough or 
Corporation. 
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et Sed. 7. And be it further enacted, That no Corporation ſhall be 
s | © © deemed or adjudged to be diſſolved or diſabled from electing a Mayor, 
x © © © Bailiff or Bailiffs, or other chief Officer or Officers, by reaſon of any 
r © © Omiſſion or Default which hath already happened, in not nominating, 
in! electing or ſwearing a Mayor, Bailiff or Bailiffs, or other chief Officer 
d or Officers of ſuch. Corporation, upon the Day, or within the Time 
of Þ limited for ſuch Nomination, Election or Swearing, by the Charter or 
to! Ufage of ſuch Corporation, or by Reaſon of the Abſence of the 
iſe þ Mayor, Bailiff or Bailiffs, or other chief Officer or Officers, who ought 
of | to have preſided at the Aſſembly for ſuch Nomination, Election or 
d 4 Swearing, or by Reaſon of ſuch Election having become void, as afore— 
us | ſaid; but every ſuch Corporation ſhall be adjudged, deemed and taken 
er- | do be, and to have been ſubſiſting and capable of electing ſuch Officer 
the | or Officers to all Intents and Purpoſes ; any ſuch Omiſſion, Abſence, 
or | Default or Avoidance, or any Defect, Diſability or Forſciture ariſing 
ne. | therefrom, in any wiſe notwithſtanding. 

1of | © © Sef2. 8, Provided always, That nothing herein contained ſhall ex- 
TY tend, or to be conſtrued to extend to invalidate or make void any 
aſe, | Charter heretofore granted to and accepted by any City, Borough or 
ce. | Town Corporate, or any Corporation within the ſame, or any of 
and them, or any Elections or Acts had, made or done in Purſuance of any 
'me | ſuch Charter, nor to make good the Election of any Officer or Mem- 
bad! ber, or of any Perſon claiming to be an Officer or Member of any 
dre City, Borough or Corporation, againſt whom any Judgment of 04e. 


bed | 0 ſhall 


540 Mandamus. 
K * ſhall have been entred or given upon any Information in the Nature ot 
| © a Oo Warranto, or whoſe Election ſhall have been avoided upon any 
« Writ of Mandamus, on or before the laſt Day of Mchackinas Term in 
© the Year of our Lord God 1724. 

Sed. 9. It is further enacted, * That where any Writ of Mzndan;; 
© ſhall iſſue out of the Court of King's Bench in any of the Cafe; 
< aforeſaid, the Perſon or Perſons, ro whom ſuch Writ ſhall be directed 
© ſhall make his or their Return to the firſt Writ of Mandamrs. 


3. 
— — 
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(E) Of the Authozty by which it iſlues; and 
therein of the diſcretionary Power in the | 
Court of granting oz refuſing it. 


Vide The. T HIS general Juriſdiction and Superintendancy is now only exerciſe 


Courts and by the Court of King's Bench, as the ſupreme Court for reſtraining 

their Furiſ- and keeping all inferior Courts and Magiſtrates within their prope: | 

aietion, Bounds, and obliging them to execute that Juſtice with which they ate 
inveſted. | 


: Vern. 173, And tho' a Mandamns may iſſue out of Chancery, yet on a Motion v 
the Lord Keeper, to grant a Mandatory Writ to the Chief Juſtice d 
the King's Bench, to command him to ſign a Bill of Exceptions, and: 
Precedent produced, where in a like Caſe ſuch a Writ had iſſued out df 
Chancery to the Judge of the Sheriffs Court in London; the Lord Keeper 

denied the Motion, for that the Precedent produced was to an inferior F 
Court, and he would not preſume but the Chief Juſtice of England wollt 
do what ſhould be juſt in the Caſe. | 

But tho? the Court of King's Bench be intruſted with this TuriſdiQion 
of iſſuing out Mandamns's, yet are they not obliged to do ſo in all Caſe 


wherein it may ſeem proper, but herein may exerciſe a diſcretiona ) 
Power, as well in refuſing as granting ſuch Writ; as where the Endes“, 
it is meerly to try a private Right; where the granting it would be a-| 2 
| tended with manifeſt Hardſhips and Difficulties, Sc. So even fince the} T y 
, Hill. 8 Geo. 2. Statute 11 Geo. 1. for obliging Corporations to elect Officers, it hath ben 
5 The Kirg ver. held, that this Court has a diſcretionary Power of refuſing a Writ fa} ti 
'F | ona that Purpoſe, but may firſt receive Information about the Election, and} t! 
Tintagel in if diſſatisfied about the Right, may ſend the Parties to try it in an Inf! 8. 
Cornwal. mation. ni 
1 Sid. 169. Alſo in a doubtful Caſe, the Court of King's Bench may awarliÞ # a, 


1 Lev. 23. Mandamis to be conſidered of further on the Return, which may gitÞ © 
2 Lev. 14 more Light, and diſcover more fully the Juſtneſs of granting or refulnÞ 2 


2 Show. 74+ jt, and on ſuch Return may either eſtabliſh or quaſh the Writ. 
Carth. 169. 


Ca. Laco Eq. 
49+ 


—_—— 


(F) To whom to be directed. 


HE Writ is to be directed to him, who by Law is obliged tot“, 

4) 2 Salk. cute it, or to do the Thing thereby required; and therefore “ 
432, 701. where a Mandamus was granted to the Mayor, Ec. of Norwich, it W 
moved, that the Senſe of the Mayor differed from the Majority of“?“ obe 
Corporation, and that he would execute the Writ; whereas the Cor : Pe; 

| 2 J 
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ion were for returning an Excuſe, Sc. and they prayed, that the _.. __ 
Mayor might be ordered to deliver the Writ to the Reſt of the Corpo. (4) That if 


ration. Sed non allocatur ; for he is the Head and Principal, and (a) take = _=_ as 


your Courſe againſt him. any Return, 
2 OT + FVV ian OTST 2D 
5 the Votes of the Majority concerned, it was at his Peril; and that the Way to puniſh him was by Ii. 
formation in B. R. Carth. 500. 


If a Mandamus be directed to the two Bailiffs of a Town; to ſwear in 6 Mo. 133. 
bother Bailiffs, and they object, that having ſworn in others, and bein The Queen 


now no longer Bailiffs, and that the Writ not being directed to them Tos of Cli 


thcroe. 


2 

in their natural Capacities, they are not obliged to pay any Obedience 

” thereto; the Court will notwithſtanding oblige them to return the 

” Writ; for if the Perſons ſworn in by them had no Righit to be choſen, 

they ſtil] continue Bailiffs, and ought to obey the King's Writ. 
But where a Maudamus was directed to the Chirct-watdend of If. Trin 3 Geo. 2. 

to reſtore A. to the Office of Sexton, and ſerved upon the late Church- in B. R. The 

wardens, after their Office was expired; and a Rule being made to ſhew King 2 

Cauſe why an Attachment ſhould not go, for not obeying the Manda- dens of Wres- 

ums; and the whole Matter being diſcloſed by Affidavit, the Court al- ham. 

* lowed as a good Reaſon for their not returning the Writ; that they, at 

the Time of the Writ delivered to them, were not Churchwardens, | 

> A Aſandamus to the Mayor, Aldermen and Capital Burgeſſes of D. 2 Salk. 436 

= viz. whereas A. and B. &c. removed the Party complaining from his Of- The Queen 

* fice of Burgeſs, commanding them to command A. and B. to reſtore pad Uh 

= him, was quaſhed, for that it is abſurd, that the Writ ſhould be directed ;/ Bab. 

to one Perſon to command another. 15 


= 
4 * "x 


( | | 

(G) By whom to be returned. 

81 7 7 | | 

11 b E Writ is to be returned by him to whom it is directed; and if S, 368. 

d any other return it in his Name, without his Privity and Conſent, Cn e 

an Action on the Caſe lies againſt him; alſo it is ſuch an Offence, for 2 7 wagrre | 

my which the Court will grant an Attachment. | | 

ay If a Aſandamus be directed to the Mayor, Sc. and the Mayor, who is Carth. 500. 

fo} the moſt principal and proper Perſon, returns and brings in the Writ ; The King 

a the Court upon Affidavits will not examine, whether there was the ver. Mayer, 

N Senſe of the Majority, but will receive it, and leave the Parties to pu- 1 855 
niſn the Mayor for the Miſdemeanor, if he be guilty ; but a peremptory 2 Fall. 431. 

ui Mandamus will be granted, if the Return be falſified. 8 C and 

all | | = Leave piven 

M | by the Court to file an Information againſt the Mayor. 

— 


(ty) Of the Manner of infozcing Obedience to ; 
the Writ, and compelling a Return, 


o K. * every Mandamus there regularly iſſues an Alias and Pluries, to ob- 2 Caf 4:5, 

| lige the Party to return the Writ ; but the Court of King's Bench 434. 
it u may make a peremptory Rule to return the firſt Writ; and in cake of Diſ- C 240. 25. 
of U gobedience grant an Attachment; alſo by the Statutes 9 Annu. and i1 Geo. 1. _— 0p 


cpo 1 Perſons, who are by Law required to make Returns to Mandamus's, in 
tio | Vol. III. 6 | ſuch 
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Mich. Geo. 2. 
The King 

ver. Bagsker- 
ville, Sheriff 
of Shropſhire. 


6 Alod. 152. 


1 Salk. 432. 
1 Vent. 111. 


1 Vent. 110. 
The King 
ver. Clapham. 


2 Salk. 436. 


The Queen 
ver. Mayor, 
&c. of Nor- 


wich, 


6 Med. 509. 


Raym. 153. 


1 Sid. 209. 
1 Keb. 655, 
716, 733. 


Carth. 170. 
Lambert's 
Caſe, 

2 Salk. 433. 
5 Mod. 11. 
I, P. "or | 


w- . 


ſuch. Caſes as are within theſe Statutes, muſt make their Return to th: 
firſt Writ of Mandamus. 

If an Attachment iſſues for not returning a Mandamus, and the She. 
riff, who is to ſerve the Proceſs, takes Bail thereupon, this is ſuch a Mit. 
demeanor, for which an Attachment will be granted againſt him; fg 
theſe are not like Attachments in Chancery, for want of an Anſwer 
which are only as Attachments of Proceſs, but are Writs on Contempt 
in Nature of Executions, and ſo not bailable by the Sheriff. f 

If a Mandamus is awarded for electing an Officer, and there is an B. 
quality of Votes, ſo that the Electors cannot agree, it is ſaid, that 

all be all brought up as in Contempt, and laid by the Heels till they 
do agree. 


(1) What ſhall be ſaid a good Return, 


A every Maudamus iſſues upon a Suppoſal of ſome Breach and Diſ. 
obedience of the Law, or Neglect of the Party's Duty ro whon ! 
it is directed, the Return thereto muſt be certain to every RefpeR; and 


therefore it is ſaid, not to be ſufficient to offer ſuch Matter as the Party 
may falſify in an Action, but alſo ſuch Matter muſt be alledged, t hat the 
Court may be able to judge of it, and determine whether the Party“ 
Conduct be agreeable to Law or not. 


Therefore, if to a Aſandamus to the Lord Preſident and Council of 


the Marches, to admit a Perſon to the Exerciſe of the Office of Deputy 


Secretary, the Return is, that Non fuit tempore receptionis brevis deputatis | 


conſtitutus ; this is naught ; for if he were made his Deputy before, the 


Return was true; unleſs he made him his Deputy at the very Inſtant f 


the Receipt of the Writ. 


To a Mandamns to admit a Perſon Alderman, the Party may return, | 


that he was not qualified, or that he was not elected; alſo ſeveral Cauks 


may be. returned, but they muſt be confiſtent ; and therefore if the R. 


turn admits a good. Election, and afterwards avoids it by Matter repuy- 
nant, this is naught. . fon S113 

A Mandamus to ſwear one into the Place of 'Fown-Clerk ; the Re- 
turn was, that upon the Election B. had eighteen Voices, and the Party 
who ſued the Mfammamus but ſeventeen; and that they fwore in B. and 


it was held a bad Return, being argumentative, when it ſhould be e“ 


preſs and direct, that he was not chofe. 


A Mandamus was granted to veſtore the Recorder of Barnſtable, d. : 
rected to the Mayor of the Corporation; and he returned, quod non | 7 
ſtat nobis that he was ever elected; and the Return adjudged inſuf- 


cient, and Reſtitution awarded. | 


So where to a Mandamyus, to reſtore a Town-Clerk, it was returned, | 


that he nunquam debito modo admiſſus; and it was held a bad Return, be- 
ing a Negative pregnant, and involving Matter of Law, when the plain 


Fact only ſhould .be returned, ſo as td enable, the Court 15 adjudg | 


upon it, and the Party to bring his Action, in cafe it were falſe. © 


But if the; Ma8amys fuggeſt; that he was debijte elch, a Ret | 
it debite eleltus is good, becauſe it anſwers the Suggeſtion i" | 3 


quod non fu 
the Writ. 
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09 Ok the Party's Remedy foz a falſe Return. 


I is clearly agreed, that for à falſe Return to a Mandamus an Ackion 11 05 99. 


2 


1 


Mandamus. 3313 


(K) Of traverſing the Return, and taking 
Iſſue thereon.  _ 


HE Party to the Return of a Mandamns could not traverſe nor in- 1 Vert. 111. 
terplead, which is one Reaſon why the utmoſt Certainty was re- 2 Salk. 332. 
quired in {ach Return. FRE FUL, on Foes 
But now by the 9 Ann. cap. 20. reciting, that divers Perſons had il- 
legally intruded themſelves into, and taken upon them to execute the Of- 
fice of Mayors, Bailiffs, Port-reeves, and other Offices within Cities, 
Towns Corporate, Boroughs and Places ; and the great Difficulty of de- 
termining, where the Office was annual, the Right to the ſame, within the 
Compaſs of the Year, or where it was not annual, the Difficulty of de- 
termining the Right, before the Perſons had done divers Acts prejudi- 
cial to the Peace and Order of ſuch City, Ec. and reciting the great Dif- 
ficulty Perſons illegally turned out, or refuſed to be admitted, lay under, 
and the Dilatorineſs and Expence attending the Proceedings on Writs 
of Maudamus, it is therefore enacted, © That as often as, in any of the 
© Caſes aforeſaid, any Writ of Mandamns ſhall iſſue out of. the King's 
© Bench, the Courts of Seſſions of Counties Palatine, or out of, any the 
Courts of the Grand Seſſions in Wales, and a Return ſhall be made 
© thereunto, it ſhall and may be lawful to and for the Perſon or Perſons, 
© ſuing or proſecuting ſuch Writ of Mandamns, to plead ro or traverſe 


3 © all or any the material Facts contained within the {ſaid Return; to 
” © which the Perſon or Perſons making ſuch Return ſhall reply, take 
= © Ifſhe or demur; and ſuch further Proceedings, and in ſuch Manner 


© ſhall be bad therein, for the Determination thereof, as might have been 


> © had if the Perſon or Perſons, ſuing ſuch Writ, had brought his or 
= © their Action on the Caſe for a falſe Return; and if any Iſſue ſhall be 
joined on ſuch Proceedings, the Perſon or Perſons ſuing ſuch Writ, 
* © ſhall and may try the ſame in ſuch Place, as an Iſſue joined in ſuch Ac- 
= © tion on the Caſe ſhould or might have been tried; and in caſe a Ver- 
dict ſhall be found for the Perſon or Perſons ſuing ſuch Writ, or Judg- 
= © ment given for him or them on Demurrer, or by Nil dicit, or for Want 
Z © of a Replication or other Pleading, he or they ſhall recover his and 
= © their Damages and Coſts, in ſuch Manner as he or they might have 
done in ſuch Action on the Caſe as aforeſaid ; ſuch Coſts and Da- 
mages to be levied by Capias ad Satisfaciendum, Fieri Facias or Elegit, 


* and a,peremptory Writ of Mandgmus ſhall be granted without Delay, 


for him or: them for:whorth Juqgmnetzt ſnall pe Pen, as might have 
» deen, if ſuch Return ad 4 Wasen inte Gl 1 Judg- 
= © ment ſhall be given for the Perſon or Perſons making ſuch Return to 
** © ſuch Writ, he or they ſhall recover his or their Coſts of Suit, to be le- 
=> © vied in Manner aforeſaid. | 
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on the Caſe lies; as if upon a Mandamus to reſtore 7. S. to his Bagg's Cafe. 


Place of Burgeſs of P. the Mayor, c. return a good Cauſe, the. Mat- 
eturn. 


ter of which is falſe, an Action lies for the falſe 
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Matter and Dervant. 


Cavth. 111-2. Alſo it hath been adjudged, that where the Return is made by ſeveral 
2 232 Perſons, the Action may be either joint againſt all or ſeveral, being 
. Lord © founded on a Tort or Injury; as if made by the Mayor and Aldermen, 
Mayor of Lon- the Action may be brought againſt the Mayor only; and if upon Evi. 
don. dence it appears, that he voted againſt the Return, but was over-ruleq 


6 Med. 151. by the Majority, the Plaintiff will be nonſuited. 


S. P. 

1 Salk. 374. Alſo if the Matter concerns Publick Government, and no particular 
Perſon is ſo far intereſted, as to maintain.an Action, the Court will grant 
an Information againſt the particular Perſons that made the Return, 


1 
OO 


(M) Of awarding a peremptozy Mandamus. 


5% F the Return be inſufficient, or falſified in an (a) Action on the Caſe 
5. 99. ö , 
(a) That on 1 the Court regularly grants a () peremptory Mandamus, either to ad- 
falſifying tbe mit, (c) reſtore or diſcharge, Cc. the Party, as the Caſe requires, 


Return, in 
an Action on the Caſe, no Motion can be made for a peremptory Mandamus till four Days are pal 


after the Return of the Poſftea ; becauſe the Defendant has ſo long to move in Arreſt of Judgment, | 
2 Salk. 430-1. (5) Not to be granted in the firſt Inftance. Skin. 669. 5 Mod. 314. (c) But it is ſaid, | 
that if the Court does not ſee Cauſe of Reſtitution, tho' there be no good Return to the Writ, ye | 


they will not grant & peremptory Mandamus. Fareſl, 83 4. 


2 Salk. 428. But the Action, which falſifies the Return, is to be brought in that Cour | 

22 60. gut of which the Mandamus iſſued ; and therefore where in an Action 

aver: on the Caſe in C. B. for a falſe Return to a Mandamus, Judgment un 
given for the Plaintiff on Demurrer ; yet the Court of B. R. refuſed to * 
grant a peremptory Mandamus; becauſe every Mandamus recites the Fat 7 
prout nobis conſtat per recordum, which cannot be ſaid in this Caſe, | | 
the Court cannot take Notice of the Records of the Common Pleas. 


Maſter and Servant. | 


H E Relationſhip between a Maſter and a Servant from ti: 
Superiority and Power which it creates on the one Hand, anc 
4 Hence b Duty, Subjection, and as it were (4) Allegiance on the othe! 
* y . . . 0 ſhi hich 
the Statute is in many Inſtances applicable to other Relationſhips, wil 
25E.3. it is are in a ſuperior and ſubordinate Degree; ſuch as Lord and Bailiff, Pri 
2 Trea- cipal and Attorney, (e) Owners and Maſters of Ships, Merchants atk 
a dine Factors, and all others having Authority to enforce Obedience to thi" 
his Maſter; Orders, from thoſe whoſe Duty it is to obey them, and whoſe Acts, beit 
1 oe Con- conformable to their Duty and Office, are eſteemed the Acts of their Fri 
ruction | | | 
whereof it hath been held to extend to a Miſtreſs, or Maſter's Wife. Plow. 86. 3 by 20. 4 0% : 
(e) Where a Maſter of a Ship is expreſly ſaid to be a Servant te the Owners, and the Owners ſhi þ 
anſwer for him as ſuch. 3 Med. 323. 2 Vern. 643. | 1 
I | | ip 
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Maſter and Servant. 


ipals ; theſe being treated of under their proper Heads, we ſhall here 
3 Ralstlofdp, as it more particularly affects Maſters and 
thoſe who are more properly called Servants and Apprentices. 


1 2 5 he * 
3 7 Kates of "a: Th 7 k 
er y 


: 


Servant oz Appꝛentice. 


ſelves Servants o2 Appzentices, 


(C) Of the Jurisdiction of Juſtices of peace in bind⸗ 
ing out Appzentices, in obliging Maſters to p2ovide 
fo: them, in compelling. them to refund the Money 
had with them, and in diſcharging Appzentices from 
their Maſters. 


(D) Of the Neceſſity of ſerving an Appzenticeſhip. as a 
* Nualification to follow a Trade within the ; Eliz. 
And herein, WE | | 


j. What ſhall be ſaid a Trade, which a Perſon is prohibited 
to follow, within the Statute. | 

2. What Manner of following or exerciſing a Trade ſhall be 
ſaid within the Statute; 

3. What Kind of Service will be a ſufficient Qualification 
within the Statute, 

4. By whom the Offence of following a Trade without a 
Qualification is cognizable. 

5. Of the Form of the Proceedings in order to a Conviction, 
for following a Trade without being qualified. 


WD SS © =: eV 


Maſters. | 
(F) Of making Apptentices free. 


(G) How Appzentices are to be taken Care of when 
their Maſters happen to die. HE 5 


(H) Of Servants Wages, how recoverable. 
(1) What Acts of the Servant are deemed the Maſter's, 
of which the Maſter may take Advantage. 


(K) What Acts of the Servant ſhall be deemed the Ma. 
BY 8, fot which the Maſter ſhall anſwer and be bound, 
L) Foz what As of his (all the | ; 

fee 5 he Servant himſelk an 


M) Foz what Acts of his (all the Servant anſwer, 
| S er, 
and be reſponſible to his Maſter: And herein, * 


1. Where by an implied Truſt or Confid | 
anſwer in a Civil Action. Ren geen tral] 


?. Where Servants and Apprentices ſhall be maithed ot. 
nally, for Acts done in relation to their Maſters, ig 


| 6 Z (N) Ot 


(A) Of the Manner of Hiring and Binding a Perſon 


(B) Who may ſerve, oz are capable of binding them- 


(E) Of aſſigning and turning over Appꝛentices to other 


* 


Mater and Servant. | 


() Of che Water's Authozity over yis Servant, an 
how kar he may cozrect and punith him, 

(0) Of the Maſter's Kemedies againſt others koꝛ jnt;. 
cing away, and other Jnjuries done, in relation tg 
his Servant. "Tt 

(pb) Chat a Maſter o2 Servant may juſtify doing in 
each other's Defence. 
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(Y Of the Manner of Hiring and Binding a 
Perſon Servant o2 Appꝛentite. 


. E Retaining a menial. Servant and Taking an Apprentice differ | 

13 greatly, as to the Manner; for as to the firſt it may be by Paro 
1 Fl. 68. (4) Contract, or Agreement only, and therefore ſuch a one may be dif. | 

(a) That by charged by Parol, and without Writing ; but an Apprentice muſt be by-f 3 


- Deed, and cannot be diſcharged without Deed. 
e is conſi - | | | 
dered as Servant, tho' he has not yet actually done any Service for his Maſter. Dat Fof- cap. 58.— 
And on ſuch Contract the Maſter may have an Action againſt him, if he either refuſes-to ſerve u 
all, or departs before the Time is expired for which he agreed to ſerve. Dalt. Fuft. cap. 58. — 
And where the Maſter has his Remedy againſt another detaining him, vide infra Letter (O). l 


21 H. 6. 23. 
3 Keb. 304. 


* 8 ea ad gh 8 2 "FN 1 8 , wb 2 * EY 1 
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A Servant may hire himſelf for what Time he pleaſes ; but it is ſaid 
that if a Man retain a Servant generally, without expreſſing any Time, 
the Law will conſtrue it to be for one Year, becauſe that Retainer i: | 


according to Law. 
Alſo it hath been adjudged, 


Co Lit. 42 


" 


2 Keb. 16. 
Cotes ver. 


that if a Perſon retain a Servant for 1 


Sadler. 


2 Rol. Rep. 
305. 
Palm. 361. 


1 Mod. 271. 


(6b) Where 
Perſons, 
bindin 
themſclves 


Year, & fic de anno in annum quamdiu ambabus partibus placuerit, that | 


after a ſecond Year begun the Retainer holds good for another Year, and 


that it ſhall not be a Retainer for a Year certain, and afterwards at Wil. 


And as an Apprentice can only be bound by Deed, ſo. it is neceflary, 
according to the Cuſtom of (b) ſome Places, that ſuch Deed or Indenture 
be inrolled; as in London, if the Indentures be not inrolled before the 


Chamberlain within a Year, upon a Petition 'to the Mayor and Alder- | 


men, Oc. a Scire fac ſhall iſſue to the Maſter, to ſhew Cauſe why nc 


inrolled; and if it was through the Maſter's Default, the Apprentice | / 


(c) may ſue out his Indentures, and be diſcharged ; otherwiſe if throug! 


EEE — 


— 


Apprentices 


to Mariners, the Fault of the Apprentice; as if he would not come to preſent hin- 


6 


tures are to 


their Inden- ſelf before the Chamberlain, Oc. for it cannot be inrolled, unleſs the Ap. J 


be inrolled 


in the next Corporate Towns. 3 Lev. 
prentice. Skin. 579- 


6 Mon. 69. 


prentice be in Court and acknowledges it. 


But it hath been held, that this Cuſtom does not extend to one bour 
Prentice to a Waterman, under twenty-one Years of Age; for the Con 


pany of Watermen are but a voluntary Society, and being free of tn 


does not make one free of London. 
| 1 


0 e 


389 (c) Where it is neceſſary in order to prove him an 4p . 2 


i 
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„ Maſter and Servant. | 547 


(5) Who may ſerve, 02 are capable ot binding 
| themſelves Servants oz Apprentices, 


T is ſaid, that if a married Man and his Wife do bind themſelves 
to ſerve, they ſhall be compelled thereto, according ro their Cove- 
nant or Agreement; and that if a Woman who is a Servant ſhall 
marry, yet ſhe muſt ſerve out her Time; and her Husband cannot take 
her out of her Maſter's Service. | 
It ſeems clearly agreed, that by the (a) Common Law Infants, or Per- 11 ce. 89 
ſons under the Age of twenty-one Years, cannot bind themſelves Ap- 2 Int. 359, 
= prentices, in ſuch a Manner as to intitle their Mafters to an Action of 5 2 
| Covenant, or other Action, for departing their Service, or other Breaches Ries, 13 f 
of their Indentures; which makes it neceſſary, according to the uſual (% Nor in 


Practice to get ſome of their Friends to be bound for the faithful Diſ- Equity. 44 


Dalt. can +5$. 


charge of their Offices, according to the Terms agreed on, | Ps * jr 
l | 7 an Infant of five Years of Age, or other Perſon who is not Potens in corpore, be retained, and ſerve in 


the beſt Manner they can, their Maſters muſt pay them their Wages, Byo. Tit. Labour, 46. Dalt. 7 
1 Kea EN 
hut by the 5 Elix. cap. 4. ſect. 42, 43. it is enacted in the Words 
following, © And becauſe there hath been, and is ſome be and 
ua X © Scruple moved, whether any Perſon being within Age of twenty-one 
- *Z<« Years, and bounden to ſerve as an Apprentice, in any other Place 

c © than in the ſaid City of London, ſhall be bounden, accepted and ta- 

= © ken as an Apprentice; for the Reſolution of the ſaid Scruple and 


Doubt, be it enacted by the Authority of this preſent Parliament, That 0 
WF all and every ſuch Perſon or Perſons, that at any Time or Times from d i 
® © henceforth ſhall be bounden by Indenture to ſerve as an Apprentice 1 
in any Art, Science, Occupation or Labour, according to the Tenour 


i} XZ © of this Eſtature, and in Manner and Form aforeſaid, albeit the ſame [ 

ht!!! Apprentice, or any of them, ſhall be within the Age of twenty-one ; 

nd} ears, at the Time of making their ſeveral Indentures, ſhall be bounden 

. © to ſerve for the Years in their ſeveral Indentures contained, as amply 

„and largely to every Intent, as if the ſame Apprentices were of full 

ure“ Age at the Time of making ſuch Indentures ; any Law, &5c. | 

the | But notwithſtanding this Statute, it hath been held, in an Action of Co. Car. 175. 

der. Covenant againſt an Apprentice, for departing from his Maſter's Service Olen ver. 

nel“ without Licence, within the Time of his Apprenticeſhip ; where the De- 9 Four 

nc ER fendant pleaded, that at the Time of making the Indenture he was with- 8, p* f 

ug! in Age; and on Demurrer to this Plea, it was argued, that this Inden- J 

7 ture ſhould bind the Infant, becauſe it was for his Advantage to be bound | 
1 


Apprentice, to be inſtructed in a Trade; it was alſo urged, that he was | 
compellable by the 5 Eliz. ſupra, to be bound out an Apprentice; but all | 
the Court reſolved, that although an Infant may voluntarily bind himſelf | | 
an Apprentice, and if he continue an Apprentice for ſeven Years, he 
may have the Benefit to uſe his Trade; yet neither at the Common Law, 


. 


ound | nor by any Words of the above-mentioned Statute, a Covenant or Obli- I 
on. gation of an Infant, for his Apprenticeſhip, ſhall bind him; but if he 0 
ihn misbchave himſelf, the Maſter may correct him in his Service, or com- Ml 


Plain to a Juſtice of Peace, to have him puniſhed according to the Statute ; 
= but no Remedy lieth againſt an Infant upon ſuch Covenant. 

y the Cuſtom of London, an Infant unmarried, and above the Age of 13 
4 fourteen, may bind himſelf Apprentice to a Freeman of London, by In- 2 Bf 1 

denture with proper Covenants ; which Covenants, by the Cuſtom of 2 Ret. Res. 


London, ſhall be as (b) binding as if he were of full Age. 305. 1 
Alm. 3 . 
f i Med. 271. 2 Keb. 68 . (5) And for a Breach an AQion may be brought in any other Court, * welt 


he 
gi t the Courts of the City. Autor 136. 
© 
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Paſter and Servant. 


(0) Of the Jurisdiction of Juſtices of Peace in 


binding out Appꝛentites, in obliging Maſters 
to p20vVide fo2 them, in compelling them to 
refund the Money had with them, and in 
diſcharging Appꝛentices from their Maſters, 


T HE Juriſdiction, of Juſtices of the Peace herein depends on divers 


Acts of Parliament, particularly on the 5 Eliz. cap. 4. the moſt 


material Clauſe of which, as to this Purpoſe, is Sc. 35. which is 2 
followeth: „ That if any Perſon ſhall be required by any Houſholder, 


c 
c 


r . 3:a4 6 6.a:6 0:6: 6 


having and uſing Half a Plough-Land, at the leaſt, in Tillage, to be an 
Apprentice, and to ſerve in Husbandry, or in any other kind of Art, 
Myſtery or Science, before expreſſed, and ſhall refuſe ſo to do, that 


then, upon Complaint of ſuch Houſekeeper, made to one Juſtice of 


the Peace of the County where the ſaid Refuſal js, or ſhall be made, 


or of ſuch Houſholder inhabiting in any City, Town Corporate, or | 


Market-Town, to the Mayor, Bailiffs, or head Officer of the ſaid City, 
Town Corporate, or Market-Town, if any ſuch Refuſal ſhall be there, 
they ſhall have full Power and Authority, by Virtue hereof, to ſend for 
the ſame Perſon ſo refuſing ; and if the Juſtice, or the ſaid Mayor or head 


Officer, ſhall think the ſaid Perſon meet and convenient to ſerve as an | 


Apprentice in that Art, Labour, Science or Myſtery, wherein he ſhall be 
ſo then required to ſerve, that then the ſaid Juſtice, or the ſaid Mayor 
or head Officer, ſhall have Power and Authority, by Virtue here, 
if the ſaid Perſon refuſe to be bound as an Apprentice, to commit him 
unto Ward, there to remain until he be contented, and will be 
bounden to ſerve as an Appreatice ſhould ſerve, according to the true 


Intent and Meaning of this preſent act; and if any ſuch Maſter ſhall | 
miſuſe or evil intreat his Apprentice, or that the ſaid Apprentice ſhall 


have any juſt Cauſe to complain, or the Apprentice do not his Duty 
to his Maſter, then the ſaid Maſter, or Apprentice, being grieved, and 
having Cauſe to complain, ſhall repair unto one Juſtice of Peace within 


the ſaid County, or to the Mayor, or other head Officer of the fad 


City, Town Corporate, Market-'Town, or other Place, where the {aid 
Maſter dwelleth, who ſhall, by his Wiſdom and Diſcretion, take ſuch 
Order and Direction between the ſaid Maſter and his Apprentice, a 
the Equity of the Cauſe ſhall require; and if for want of good Cor- 


formity in the Maſter, the ſaid Juſtice of Peace, or the ſaid Mayor ot 
head Officer, cannot compound and agree the Matter between hin F 
and his Apprentice, then the ſaid Juſtice, or the ſaid Mayor, or other 
head Officer, ſhall take Bond of the ſaid Maſter to appear at the next Þ 
Seſſions then to be holden in the ſaid County, or within the ſaid City, Fez 
Town Corporate, or Market-Town, if the ſaid Maſter dwell within! 
any ſuch; and upon his Appearance, and hearing of the Matter, be-“ 


fore the ſaid Juſtices, or the ſaid Mayor, or other head Officer, if i 


be thought meet unto them to diſcharge the ſaid Apprentice of Þ | 2 


Apprenticehood, that then the ſaid Juſtices, or four of them at the { 


leaſt, whereof one of them to be of the Quorum, or the ſaid Mayo", 


or other head Officer, with the Conſent of three other of his Brethren, 


or Men of beſt Reputation within the ſaid City, Town Corporate 
Market-Town, ſhall have Power, by Authority hereof, in Writins 
under their Hands and Seals, to pronounce and declare that they habe 


diſcharged the ſaid Apprentice of his Apprenticchood, and the Caul* þ # 
thereof; and the ſaid Writing, ſo being made and enrolled by 5 : 
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Maſter and Hervant; 


© Clerk of the peace, or Town- Clerk, amongſt the Records that he 


© keepeth, ſhall be a ſufficient Diſcharge-for the-idoAphremice, aguinſt 1 


his Maſter, his Executors and Adminiſtrators; the Indentuxe of the 
« ſaid Apprenticebood, or any Law or Cuſtom to the contrary notwith- 
« ſtanding; and if the Default ſhall. be found to be in the Apprentice, 
then the ſaid : Juſtices, or the ſaid Mayor, or other head Officer, with 
« the Aſſiſtance aforeſaid, ſhall cauſe ſuch due Corręction and Puniſh- 
ment to be miniſtred unto him, as by their Wiſdom and, Diſcretion 


© « ſhall be thought meet. | 


© Provided, I hat no Perſon ſhall by Force or Colour. of this Statute be 
© bounden to enter into any Apprenticeſhip, other than ſuch as be under 
C the Age of Twenty-one Years: TIS | 


By the 43 Eliz. cap. 2. ſect. 5. it is enacted, That it mall be law ful 


« for the Church-wardens and Overſeers of the Poor, or the greater Part 


” « of them, by the Aſſent of any two Juſtices of the Peace, to bind poor 


Children Apprentices, where they ſhall ſee convenient, till ſuch Man- 


| ' Child ſhall: come to the Age of Twenty-four Years, and ſuch Woman- 


Child to the Age of Twenty-one Years, or the Time of her Marriage; 


1 © the ſame to be as effectual to all Purpoſes, as if ſuch Child were of full 


Age, and by Indenturę of Covenant bound him or herſelf. 


By the 1 Fac. 1. cap. 25. ſect, 23. this laſt mentioned Act is continued, | 
F * with this further Addition, © That all Perſons, co whom the Overſeers 


5 of the Poor ſhall, according to this Act, bind any Children Apprentices, 
may take und receive and keep them as Apprentices; any former Sta— 
© © tute to the contrary notwithſtanding; | 


E # 


By the 8&5 9 //. 3. cap. 30. reciting, that whereas by an Act made in 
the 43 Eliz. it is, among other Things, enacted, that it ſhall be law ful 
for the Church-wardens arid Overſeers of the Poor of any Pariſh, or 


the greater Part of them, by the Aﬀent of two Juſtices of the Peace,” 


whereof one to be of the Alorum, to bind poor Children Apprentices 
where they ſhall ſee convenient; but there being Doubts, whether the 
Perſons, to whom ſuch Children are to be bound, are compellable to re- 


= ceive ſuch Children as, Apprentices, that Law hath failed of its due Exe- 
= cution ; therefore it is enacted and declared, That where any poor 
Children ſhall be appointed to be bound Apprentices purſuant to the 


© faid Act, the Perſon or Perſons, to whom they are ſo appointed to be 


| © bound, ſhall receive and provide for them, according to the Indenture 


© ſigned and confirmed by the two Juſtices of the Peace, and alſo exe- 


c cute the other Part of the {aid Indentures; and if he or ſhe ſhall refuſe 


© ſo to do, Oath being thereof made by one of tht Church-wardens or 


= © Overſeers of the Poor, before any two of the'TJuſtices of the Peace for 
= © that County, Liberty or Riding, he or ſhe ſhall for every ſuch Offence 
> © forfeit the Sum of 107. to be levied by Diſtreſs; the ſame to be ap- 
F © © plied to the Uſe of the Poor of that Pariſh or Place where ſuch Of- 
©» © fence, was committed; ſaving always to the Petſ6n to whom any poor 
Child ſhall be appointed to be bound an Apprentice, as aforeſaid, if he 
= © or ſhe ſhall think themſelves agrieved thereby, his or her Appeal to the 

= © next General or Quarter-Seſſions of the Peace for that County or 


; [1 c Riding, whoſe Order therein ſhall be final, and conclude all Parties. 


In the Conſtruction of theſe Statutes the following Opinions have 


been holden : | 


That by the 5 Eliz. the Juſtices of Peace might bind a poor Perſon to Ry. 65, 
Husbandry againſt the Conſent cf his Maſter ; but that neither by that 
Statute, nor the Statute 43 Fix. which impowers the Church-wardens, 

Oc. to raiſe a Stock of Money, by way of Aſſeſſment on the Pariſh, for 1 Vere. 325. 
+ that Purpoſe, they could impoſe an Apprentice on a Tradeſman againſt S. P. cone. 
his Conſent, but muſt, aſſeſs and raiſe Money to bind him out. 


1 Show. 76. The Xing ver. Fairfax, S. P. reſolved by three Judges againſt 
Vol. III. "A . 


3 Alod. 269. 


177. 
1 Sid. 99. 


1 Lev. 34. 


Carth. 94. 


Comb. 165. 


Holt. 


53 


v} 


6 Mod. 163. And 


2 Salk, 491. “ That the* ty! rhe nder 1+ 
8— 5 Penalty of 181 


Comb. 289. 
ter Holt C. J. 


have'a difcretionar; 
2 -e 110 39K i 
he Juſtices of Peace have à Power of impoſing an Apprentice 

1 Salk. 381. bn a Maſter, in Conſequence thereof an Iudictmemt lies for Diſobedleuce 
a Laces to their Orders, eithef in not receiving or receiving, and after turhi 
Off, or not providing for ſuch Apprentice; for tho“ an At; of Parliament 
preſcribes an eaſier way of Proceeding by der N yet that does not 


Power, py the Statute, of determining that. 
Ast 


exclade the Remedy by Indictment.” en lit 
Skin. 108. Ihe Juſtices of Peace may diſcharge an Apprentice not (4) only on 
5 Mod. 139. the Default of the Maſter, but alſo on his own (4) Default; but it hatt 


* Ik. * 15 5 N „ «Pf 236 . 14 0 ' 
> The Oo been hoſden, that their Juriſdiction herein extends only to ſuch Appten- 
der of Diſ. tices as were bound to Trades within the Statute, and were compelled by 
charge need them to ſerve; for that in ſuch Caſe it is bur reaſonable that tho Con. 
not be mu tracts, which were made by their Authority, ſhould be diſſolved by the 
rual ; there- 9 | Fg 

fore if they ſame Power, but that they cannot diſcharge any voluntary Agreement; 
order that made between the Parties. ee neee e eee de yi 
the Servant AE 13-131; G2 DULL 51130) WEOOTK ee en 
ſhall be diſcharged from his. Maſter, they need pot diſchargg the, Maſter from bis, Covenants; for 
when the Servant is diſcharged, tbe other is no longer Maſter. 5 Mod. 139. 2 Salk. 471. (0 A 
Perſon, after three Years, Service, Panſy appearing to be a natural Ideor, difcharget, and Order 
affirmed, Shin: 114.— That by rhe Cuſtom of ondon, a Freeman may turn away his Apprentice for 
Gaming. 2 Vern. 291.— Bur if an Apprentice merrigs'without the 


1 5 wity of bis Majtor, yet tha 
will not juſtify hig Turning him 8 way, but he mult take hig Remedy on his Covenant, 2 Vern. 4yz. 


Cath. 366. Therefore wher an Order of Seſſians was made to diſcharge a Sur- 
5 Med. 155. geon's Apprentice from his Maſter, for not infirorvng him in the Art of 
The Kine len, Surgery.z nc the Maſter being a AMouutebaut kept the Apprentice for a 
4 8 ver, d 4453 . r 
Gately. Tumbler on the Stage; the Order was. guaſhed for want of Juriſdidion 
in the Juſtices, becauſe 3 Surgeon is not one of the Trades mentioned.in 
the 5 Eljz; and here it was held, that the Fuſtices, have Power only over 
ſuch Appreugices, Who, arg, bound to the Trades therein named, and net 


* 


„over Apprentices to ther- Trades. 1 
N And yet it hath been reſolved, that the Juſtices may not only di. 
and Hilla Charge A, Merchant's Apprentice, (which, has been agreed not to be 4 
3 Trade within the Statute 5 Elig.) but alſo oblige the Maſter to refund 
J ets a Fart of the, Money which he bad with bim; and this Doctrine of Re. 
Court of Funding ſeems, to be now eſtabliſhed, as founded, on (c) great Reaſon, 
Equity will tho' not expreſly mentioned. in the Act; for the Juſtices being authorized 
oblige a Ma- to diſcharge according to their Diſcretions, when the End of the Appren- 


der to re ticeſhip cannot be attained. with one Perſon, it is but Juſtice the NMaſtet 


_ 460. ſhould return Part of the Money he has received with his Apprentice, te 
2 Vern. 64, Place him out with a new Maſter. 1 


492. . | 
The King ver. It hath been held, that an Order on the Maſter to return Mone)!“ 


Amies, Trin. good, tho' it is not averred that he had any with, the Apprentice; foi 
1 *- the Order being to return Money, is as neceffiry 4 Proof: the Receif! 
Ok it, as if it had been expreſly alledged ; and in this Caſe the Cow! 
ſeemed to be of Opinion, that tho' the Juſtices had Juriſdiction, as d 
Diſcharging and Obli ing the Maſter to refund, as well in other Trades 3 

_ thoſe mentioned in Fo Statute ; and that the Juſtices are not _ 


their Orders ro ſet forth all the Steps they take in their Procee 155 
8 I | ther 


1 
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. 


— 


Dad and Servant. 


there being nothing in the Act which makes it neceſſary, and that there 
was a known and eſtabliſhed Diſtinction between Orders and Con- 
ictions. | 

rage 4 formerly been, 125 that. the Seſſions ange en e an original 1 San. 310 
Order of Diſcharge ; but that, Accor pag £0 the Statute, the Parties 71 198. 
ought firſt to apply themſelves' to à Juſtice of Peace; and if he cannot 444 158 
compound the Matter, then he is to bind the Maſter to appear at the | 
next Seſſions; bur it hath been rufed of (a) late, and ſeems nov eſta- (a) So ruler! 
bhmed, that an Order on an original N 8 good, and that the 3 ON 2 
previous Application to one Jaftice is only iferetiongry.” 1 it een | 


551 


: Oo 
- 


. + Ver. Ames, 


ww 


. 19 G 
| FF Din, I fe FA 
If the Maſter, being bound to anſwer at the Seſſions, does ö 1; Selk 67. 
it is a Porſeiture of his Recognizance; but yet at the ſame Time the (5) (5) Tor ts, 
Juſtices may proceed to make an Order againſt hit. 1 N e eee 


56711 


TEES a, | 9575 . fays the Diſ- 
charge muſt be made on the Appearance of the Maſter, yet it muſt have a rexfomable Conſtruttion. 
lo as not to permit the Maſter to take Advantage of his own Obſtinacy. 2 Salk. 490. * 2 

| F [+ 33 to A n Ne 17 


The Order of Diſcharge muſt be under the Hands and Seals of the 1 $42. 46 
four Juſtices, according to the expreſs Appointment of the Statute; but © e 


it is (c) ſaid, chat in a Certiorari to remove the Order, it is ſufficient in 88 
the Return to take Notice of the Order ſo made, for it is not neceſſiry to 450, 
certify the Diſctiarge it Yelf. As VVV 25 


I'S 
12 


T . 80 , „7 
_ — —— — — an l — — 2 hoe 2 INT 


a — — 


| (0) Of the Neceſſity of ſerving an Appien- 
ttiteſhip as a Mualikcation to follow a Trade 
within the 5 Eliz. e de her- pe 


T Common Law, every Perſon might follow what lawful Trade he 11 Ce 33. 
f pleaſed ; which being inconvenient in many Inſtances, and a Detri- 2 Bul/. 191, 
ment to the Publick, in permitting Perſons to exerciſe Trades in which 7 4. 
i | © they had little or no Skill or Experience; to prevent which Miſ chief, 35 
and the better to train up and enure Perſons to Labour and Induſtry I 
r from their Youth, and thereby make them more Kilful and expert, 
t 


It is enacted by the (4) 5 El:z.'cap. 4. ſect. 31. That it ſhall not be 


* lawful to any Perſon or Perſons, other than ſuch as now do lawfully She. 


2 3 that no En- 
- © © uſe or exerciſe any Art, Myſtery. or Manual Occupation, to ſet up, coutigemert 
i | © occupy, ule or exerciſe any Craft, Myſtery or Occupation, now uſed was ever | 
d dor occupied within the Realm of Huglau or ales, except he ſhall 5% i Trs- 


* wo : | PE ; ſecutions 

« Wn © have been brought up therein ſeven Years, at the leaſt; as ati Appren- api cls 
— * rice, in Manner and Form aboveſaid'; nor to ſet any Perſon on Work Srattite, and 

d in ſuch Myſtery, Art or Occupation, being not a Workman at this that it would 


. © Day, except he ſhall have been Apprentice, as is aforeſaid ; or elſe be n 


er WY having ſerved as an 5 8 as is aforeſaid, ſhall or will become a Good. if it 
wh : Journeyman, or hired by the Year, upon Pain, that every Perſon was. repeal- 


© willingly offending, or doing the contrary, ſhall forfeit and loſe for ed; for no 
every Default forty Shillings for every Mont. | | 8 


can be to the Seller than to expoſe o9ds ta Sale ill wrought - for by ſac boars he will n ſell 
more, per Dolben juſtice. Hl m1 8100 x ſuch, ere. 


In 
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. Maſter -and:Servant. 
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In the Conſtruction hereof it will be neceſſary to confider, 10 t -4 
b : p * . Fei 18 Din 0 f 5 


12 


Lia nit 


. What ſhall be ſad tuch 4 Trade as a Perfon ts pzohi, 


155 * inen an . an ee . Git 11. 

2 Salk. 611. Herein we muſt obſcrve, that it hah been ruled, that there are many 

| Trades within the general Words and. Equity of the Act, . beſides thoſe 
which are particularly enumerated therein; yet it ſeems agreed, and hath 
(a) Palm. frequently been 55 adjudged, that in every Indictment, Ec. it muſt be 
528, alledged, that it was a. Trade at the Time, of making the Statute; for 
1 Sid 175. the Words thereof are, ary Craft, Myſtery or Qccupation, now. uſed, &c. 
2 from whence it ſeems to follow, that a new, Manufacture, which to all 
for not a- other Purpoſes may be called a Trade, is yet not a Trade within this 
verring, that Statute. Ml.) Net os 3 Nee ee 
the Trade of. 


* \ 


a Tyler was an Art or Myſtery uſed in England at the Time of the making the Statute, tho" the Sta- 
tute expreſly mentions it. 4 Mcd. 145, 6. IT Ter ae een 5 


8 Co. 130. Alſo it ſeems agreed, that the Act only extends to ſuch Trades 1; 
2 Bulſ. 199. jmply Myſtery and Craft, and require Skill and Experience; and that 

| therefore Merchants, Husbandmen, Gardeners, c. are not within the 
(hb) Cro. Car., Statute; and on this Foundation it hath been held, that (b) a Hemp. 
499. The dreſſer is not within the Statute, as not requiring much Learning or 
— Skill, and being what every Husbandman doth uſe for his neceſſary 

Occaſions. | | 

(c) 2 Bulſ. It is ſaid in () 2 Bulſ. to have been adjudged, that an Upholſter is 
o_ Rep.10, not a Trade within the Statute, as not requiring Skill; but this hath 
S. C. but no been contradicted by a later (d) Reſolution,” wherein it is ſaid to have 


Reſolution. been teſolved, that a Barber and Taylor were Trades within the Statute. 
2 Salk. 611. x SE WET VT 
S. C. and denied to be Law. (4) 2 Lev. 243. The King ver. Sellers. 1 Sid. 367. 2 Keb. 366. S. C. 


2 Bulſ. 190. Alſo it is ſaid in 2 Bulſ. that a Pippin-monger is not within the Sta- 
rute, becauſe there is no Myſtery in buying of Apples, and all his Skil 

ö is in ſo lay ing his Apples as to keep them from rotting ; but this likewiſe 

(e) 2 Lev. 206. hath been doubred in a late (e) Caſe, where it was debated, whether 
1 Vent. 326, the Uſing of the Trade of a Coſtermonger or Fruiterer be within the Stu- 


Joe pd tute ; but there is no Reſolution. 


Plym. 2 Salk. 611. S. C. circd, and ſaid not to be reſolved, 


11 Co. 54-4 It is clearly agreed, that the Following the common Trade of 


3 et Brewer, Baker or Cook, is within the Statute, as Unskilfulneſs herein 
Moor 886 may be very prejudicial to the Lives and Healths of his Majeſty's Sub- 


8 Co. 129. jects; but it is at the ſame Time agreed, that the Exerciſing of any df 


Palm. 542. theſe Trades in a Man's own Houſe or Family, or in a private Perſon 


Lit. Rep. 251. Houſe, is not within the Reſtraint of the Statute. 
Bridgm. 141. 


2 Saſk. 611. On. Motion to quaſh an Indictment for uſing the Trade of a Fellmonge", Þ £ 
The Queen it was urged, that this was a Buſineſs which required no Skill, for that u! 


ver. Haugb - 
ter. 


was only to pull the Wool from the Skin; but per Holt Chief Juſtice 
if in the Indictment it be averred to be a Trade at the Time of making 


the Statute, we will not quaſh it; for whether it was a Trade then , 


no, or whether any Skill be requiſite to the Exerciſe of it, is a Matter d 
Fact proper for the Trial of a Jury. 


2 Salk. 611. So the Court refuſed to quaſh an Indictment for uſing the Trade of 1 þ. 

The King ver. Seamſtreſs, not having ſerved as Apprentice; becauſe it was ſer forth u 

C:rviſs. the Indictment to be a Trade in England at the Time of making the At: BY 
ſo that if this Trade of a Seamſtreſs be not within the AR, the Deter 
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dant will have the Advantage of it on the Trial. 
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was meant by it, and it ſeemed to them Nonſenſe and unintelligible. Harper. 


1 


2. What Manner of following. oz ererciſing a Trade ſhall 
| be ſaid within the Statute; © 
It ſeems agreed, that the following a Trade within this Statute, muſt 1 Ce. 54. 
be ſuch whereby the Party gets his Livelihood; and that therefore the Heb. 188. 
uſing of the Trade of a Brewer, Baker, Cook, Taylor, Ec. in one's own 
Houſe, or in the private Family of another, without any Reward, is 
not within the Stature. wg | | ; | 
But in an Action for uſing the Trade of a Clothier, not haying been Cart. 16: 
Apprentice to that Trade; where by ſpecial Verdict ir was found that A. 7 * 12 
was a Turkey Merchant, and exported great Quantities of Engliſh Cloth J. — . 
into the Levant; and for this Purpoſe oy he Hired ſeveral Cloth- workers, ver. Toung. 
who had been all Apprentices to the ſame Trade, and kept alſo a 
Maſter-Workman of that Trade to inſpect their Work; and that by 
thoſe Men he made great Quantities of Engliſb Cloth, all which he 
tranſported ; and that he the ſaid A. kept a Dye-houſe, and hired Men of 
that Trade to dye his own Clothes, and no other: It was reſolved to be 
within the Reſtraint of the Statute, tho the Cloth was made for his (a) (-) For the 
own Merchandize only, and tho' made by Perſons who had been Ap- 9 
prentices; for here they are not Traders but Hirelings, and he is the the Uſe of 
Tradeſman who hath all the Profit, as A. in this Caſe has. 


vended out for the ſake of Commerce ; and whether the Utterance be in England or in 
material, 2 Salk. 610. 1 


his own Fa- 
mily, but 


So if a Man keeps Journeymen Shoemakers to make Shoes for Carth. 164. 


Tranſportation, this is an Exerciſing the Trade of a Shoemaker within 
this Statute. 


But it hath been held, that this Statute doth not reſtrain a Man from Cartb. 163 
uſing ſeveral Trades, ſo as he had been an Apprentice to all; wherefore !“ m 
it indemnifies all Petty Chapmen in little (Y) Towns. and Villages, be- () It ſeem 
cauſe their Maſters kept the ſame mixed Trades there before. to. be_the - 


| | #-<1 better Opi- 
nion, that this Statute, ' hath not — the particular Cuſtoms concerning Trades in particular 
r 


Towns and Villages; and that therefore a Widow, by Cuſtom, may continue her Husband's Buſi- 
neſs; and it ſeems, by ſome Opinions, ſhe may do it without any ſuch Cuſtom, for that the Wife 
ſerves as an Apprentice ; but for this vide Cro. Car. 347, 516-7+ 2 Bulſ. 187. 8 Co. 130. Palm. 541, 
11 Co. 54+ Ney 5. Hutt. 131. Hob. 211. 1 Sand. 31 f. Garth. nn | 


If a Coachmaker keeps Servants to make his Wheels, and Workmen to Carth. 163-4: 
curry his own Leather, this is againſt the Statute, becauſe it is he only ber Holt. 
who receives all the Profits of the ſeveral Trades, and the Wheelwright 


and the Currier are but his Servants. 


So in a Caſe upon this Statute, proſecuted by the Horners Company, Carth. 162. 
againſt a Comb-maker in London, for uſing the Trade of a Horner, viz. cited per Holt 


in preſſing Horn for making Combs, which Preſſing did not belong to ©: Juli. 
their Trade; and this was adjudged a Breach of the Statute, for a Horner 


is a particular Trade, and a very ancient Company in London. 


Vol. III. 53 3. cUbat : 
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But it is ſaid, that the Court had quaſhed an Indictment for follow- 2 Salk. 611. 
ing the Trade of a Merchant-Taylor, becauſe they did not know what % Nu ver. 


Turkey is not 
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z. that kind of Service will be a \ufffcient Qualifica, 
tion within the Statute. 


1 Salt. 61, As to this it hath been reſblved, that there is no Occafion for an ac. 
2 Salk. 613. tual Binding, but that the Following a Trade for ſeven Years is a ſuf. 
S. F. being a cient Qualification within the Statute. 


hard Law. pe | 3 Dh 
Carth. 163, So where an Action was brought on this Statute, and upon Not guilty 
per Cur. pleaded, it appeared that the Defendant's Father kept the ſame Trade, 
and that he the Defendant for ſeveral Years. had been employed by his 

Father therein; and it was held, that he might lawfully uſe that Trade, 

(a) And. for for that he had been (a) quaſi an Apprentice to it, which was ſufficient 


q : 


the like Rea- to ſatisfy the Statute. 


ſon it ſeems, 1 r-4 {2 | 1 
ch at 2 with her Husband ſeven Years, may after his Death continue the Trade; for the 
2 does not require a Man or a Woman to be an actual Apprentice, but the Words are. zangquam an 


Apprentice. Vide the Authorities ſupra, and Caſes in Law and Eg. 70. 


Ca. Law and 80 if a Man lives with another, that uſes a Trade which the other i; 

Ez. 71. not qualified for uſing, ſeven Years, he may ſet up the Trade as well a; 
if he had lived with one never ſo well qualified. 

1 Salk. 6. Alſo it hath been held, that the Service need not be in any particulir 

The King Country; and therefore an Indictment for uſing the Trade of 3 Taylor, 

ver. Fer. not having ſerved an Apprenticeſhip ſeven Years, was quaſhed, becauſs 

only ſaid, not having ſerved as an Apprentice i#fra Regnum Anglia git 

Walliam ; for it may be he did ſo beyond Sea; and if it were any where 

Ca. Law and So it hath been held, that Serving five Years to a Trade out of Exgland, 

Eq. 70 and two in England, is ſufficient to ſatisfy the Statyte, but that there 

muſt be a Service of a full Time either in England or out of England; 

and therefore Serving five Years in a Country, where by the Law of the 

Country more is not required, will not qualify a Man to uſe the Trade 

in Englatd. Sant eva ge ret 


15 


4. By whom the Offence ok following a Trade without 3 

Qualification is cognizable. 

This Matter depends chiefly on the Statute 31 Eliz. cap. 5. ſe8. 

whereby it is enacted, © That all Suits for uſing a Trade without having 

been brought up in it, ſhall be ſued and proſecuted in the General 

- * © Quarter-Sefhons of the Peace, or Aſſiſes of the fame County where 

| the. Offence ſhall be committed, or otherwiſe inquired of, heard and 

determined in the Aſſiſes, or General Quarter-Sefſions of the Peace of 

© the ſame County where ſuch Offence ſhall be committed, or in the 

Leet within which it ſhall happen, and not in any wiſe out of the fame 

County where ſuch Offence. ſhall happen or be committed. BENS 

Cro. Fac. 18. In the Conſtruction hereof it hath been holden, that it reſtrains not a 

Hob. 184. Suit in the King's Bench or Exchequer, for ſuch Offence happening in 

1 Salk. 373. the ſame County where theſe Courts are fitting; for the Negative Word 

of the Statute are not, that ſuch Suits ſhall not be brought in any other 

Court, but that they ſhall not be brought in any other County ; and 

the Prerogative of theſe High Courts ſhall nor be reſtrained without ex- 

preſs . 

Heb.1$4,321, ** But where the Offence is in a different County, ſuch Suits in theſe, 

Cro. Fac. 85. or any other Courts, out of the proper County, ſeem to be within the 
expreſs Words of the Statute, : 

| Yet 
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the Nature of his Buſineſs re 


been adjudged, that a Surgeon ſending hi 
Fab. Indies of mph ae a 
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Vet it hath been doubted, whether an Action of Debt, or Informa- 1 874 303. 
tion in the Courts of Veſtminſter- Hall, were not to be conſtrued to be 1 Kb. 584. 
out of the —_— of rhe'Statiite 3 but it ſeems to be now ſettled, in 1 
the Conſtruction of the Statute 21 Jac. 1: cap! =. which provides, that 12 
no Action of Debt or Information, or other Suit whatever, can be 1 Salk. 37: 
brought in any Court of Meſtiminſter- Hall on any penal Statute, made 5 M4 4:5: 
before the ſaid Statute of 21 Fac."r; for any Offence therein excepted, 
for which the Offender may be' roſecuted in the Conntry ;* unleſs ſuch 
Offence ſhall be committed in the. fame County in which ſuch Court 
ſhall ſir. . e r ule £46 | 

But theſe Statutes hinder not the Removal of any Indictment into 1 Jen. 193. 
the King's Bench by Certiorari, after which it may be tried there, or in | 
the County by Nzſt prius. HE 

It hath been held, that Quarter-Seffions of Boroughs may receive In- At 220, 
dictments on the 5 Eliz. as well as thoſe of the County at large, in that * S4% 317. 
there is no Danger of Oppreſſion, becauſe a Certiorari lies. 


ee 3 MA. 
— 
"i" 1 


— 
— 


5. Of the Foꝛm ok the Proceedings in ozder to a Convic- 
tion, koz following a Trade without being qualified, 


The Plaintiff, in an Action on this, Statute 5 Biz. muſt alledge in his 1 8% 302. 
Declaration, that the Defendant did not uſe the Trade at the Time of Pie ver. 
making the Statute ; for tho' it cannot be preſumed that he did, after . 
ſuch a Length of Time, yet as it is, the Statupe-makes him liable, and 
ſubjects him to a Penalty; the Proſecutor muſt ſhe that he has tranſgreſ- 
ſed the Law, and that he is intitled to his Action: | 

An Indictment for following the Trade of a Cutler, not being an The Kine ver. 
Apprentice, cont” form” 5 Elix. was quaſhed on Demurrer ; becauſe the Ben, Paſeh. 
Trade of a Cutler was averred to be'a Trade then uſed infra hoc Reg- 5 Geo. 2. 
num Augliæ, whereas this Kingdom was not then ſubſiſting. er] Ins | 

It has been held, that an Indictment agaiaſt two, or more, for follow- 1 N. Ah 8. 
ing a Joint-Trade, without having ſerved a ſeven Years Apprenticeſhip, 5 M4 1%. : 
required by the Statute, is naught, in that it would be abſurd to charge Salk. 382 


them jointly, becauſe the Offence of each Defendant ariſes from the De- 
fect peculiar to himſelf. | 


E) Of aſſigning and turning over Appꝛen⸗ 
is tices to other Paſters, 
H E Placing out an 


L an Eſteem, 
committed ; 


Apprentice to a particular Perſon ariſes from F 134 
m, and a good Opinion of the Party to whom he is ſo C-v-*try ver- 
| that he will not only inſtru@ him in his Trade or Calling, aal. 
but will alſo be careful of his Health and Safety; and therefore the 
Law has age it ſuch a perſonal Truſt or Confidence, which the Maſter 
cannot aſſign, or. transfer over to another; he muſt alſo have him under 
his own, Care and Inſpection, and cannot fend him abroad, tho' under 
the Pretence of Improvement; unleſs by expreſs Agreement, and unleſs 
ets requires jt, and implies ſuch a Power as that 
of a Merchant-Adventurer, Sailor, Sc. are ſaid to do; therefore it hach 
d, tl 1 his Apprentice a Voyage to the 
| tho' in Company with other Surgeons, and the better to in- 
in the Art of Surgery, was a Breach of his Covenant, where- 


by 


ſtrut him 


— —_ — KF 


_ Maſſer and Servant. 


if | by he bound himſelf to retain, teach, keep and employ the ſaid Ap. 
5 prentice in his own Houſe and Seryice, 60. 
þ March 3. But by the Cuſtom, of; London, a Freeman of London may turn over 
Keb. 250. his Apprentice to another Maſter, » being a. Freeman; and ſuch ſecond 
Maſter ſhall, have the ſame Benefit of the Apprentice's Covenants, as 
; ſhall the Apprentice of the Covenants, on the Side of. the Maſter, as if 
ith he had been originally bound to him. ES 3 
5 cal. $24. But it hath, been held, that tho' Juſtices of Peace have a Juriſdiction 
The King ver. of diſcharging Apprentices, and may. bind them to other Maſters, that 
Chaplin. they cannot turn them over; and therefore an Order that an Apprentice, 
whoſe Maſter, was dead, ſhould ſerve the Remainder of his Time with 
his Maſter's Widow's ſecond Husband, was quaſhed ; becauſe the Juſtices 
have nothing to do about turning over an Apprentice; and that tho 
he applied to them, that could not give them a Juriſdiftion, 


* 


— _— * — — 


C) Ot making Appeentices- free, Z 


1 Sid. 107. W Herever by the Cuſtom of any Town, Borough, Oc. the Serving 
2 Show. 154. an Apprenticeſhip intitles the Party to his Freedom, the Perſons 
| to admit him refuſing, without ſufficient Cauſe, may be compelled there- 
to by Mandamns, 0 15 ? | 

1 Lev. 91. Therefore, where to a Mandamus to the Mayor, Ec. of Oxford, to ad- 
1 $14. 10% mit a Perſon to be free of that City, who had ſerved ſeven Years Ap- 


he did, but not as an Apprentice, but rather as a Journeyman; and tho x 
it was-urged, that by his Breach of Covenant he loſt his Right of Free- 
dom, yet the Court held the contrary ; and that tho' an Action of Co- 
venant might lie, yet that it was no Loſs of his Freedom; and there- 

fore awarded a peremptory Mandamus to admit him. EE 
5 Med. 402. So where a Mandamus to the Mayor, Sc. of Lincoln, to admit 4. to 
I. hs his Freedom, he having ſerved an Apprenticeſhip there ; and the Mayor 
N returned, that A. (being a Quaker) refuſed to take the uſual Oath, ac- 
cording to the Cuſtom of the ſaid City, but offered to take the ſolemn 
Affirmation and Declaration; and the Court held this ſufficient to intitle 


LEO ON prenticeſhip; to which it- was returned, that he put himſelf Apprentice 

' Townſend's ſeven Years: according to the Cuſtom, and that he covenanted to ſerve : 

Caſe. ſeven Years, and not to marry within the Time, and that within the 
g | _ firſt two Years he married, and ſo broke his Covenant; and that his 
4 Maſter accepted of him to ſerve for the Reſidue of the Time, which 


him to his Freedom, within the Statnte 7 & 8 V. 3. cap. 34. 

5 Med. 227, Alfo it is frequent for Maſters to bind themſelves to make their Ap- c 

oy: prentices free at the End of their Time, which they muſt perform ac- c 

cording to their Covenants. os C 

W c 

c 

— — — — — n 0 

(G) How Appꝛentites are to be taken Care of 

when their Maſters happen to die. 5 

1 Sid 216. T ſeems agreed, that if a Man be bound to inſtruct an Apprentice i = | 

SI 25 761, a Trade for ſeven Years, and the Maſter dies, that the Condition 

1 177 diſpenſed with, being a Thing perſonal ; but if he be bound furthe, > « | 
-, _ -- that in the mean Time he will find him in Meat, Drink, Cloathing 3 A 
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Maſter and Servant. 357 


other Neceſſaries, here the Death of the Maſter doth not diſpenſe with 
the Condition, but his Executors ſhall be bound to perform it, as far as 
they have Aſſets. ok WE. toc i346 Lang 01 # ang" 

But if a Perſon is bound Prentice by Juſtices of Peace, and the Ma- Cit 2;1 
ſter happens to die before the Term expired, the Juſtices have no Power 1 Salk. 65. 


to oblige his Executor, by their Order, to receive fuch Apprentice, and 2 407, 
maintain him ; for by this Method the Executor is deprived of the Li- ing Ver, 


1117 - Peck. 
berty of pleading Plene adminiftravit, which he may do, in caſe Co- eck 


venant be brought againſt him, and muſt maintain'the Apprentice, whe- 
ther he hath Aſſers or not. e 2013 = 

But it is ſaid, that in this Caſe of the Maſter's dying, by the Cuſtom 1 Salt 66 
of London, the Executor mu 
the ſame Trade. ti 1 151 


. 
— 


—— 


— 


(8) Of Servants Wages, how recoverable. 


T is clearly agreed, that if a Perſon retains a Servant, and agrees to 90%. 88. 4. 7. 


pay him fo much by the Day, Month or Year, that he may have an 2 Rol Rep. 
Action againſt the Maſter on the Contract, or againſt his Executors; and 269. 
that every ſuch Retainer will be preſumed to be in Conſideration of 
Wages, unleſs the contrary appears. * | 


1 * 


So if a Man be retained in London, to ſerve beyond Sea, he may have 1 Browz!. 54. 


his Action for his Wages in England; and lay his Action in any County, 
in like Manner as an Obligation, bearing Date at Roar in France, may 
be ſued in England, alledging the Place to be in ſuch a County where 
he brings his Action. wa SD eg 3 
As to the Juriſdiction of Juſtices of Peace herein, by the 5 Fliz. Bridgm. 119 
cap. 4. ſect. 15. for the Declaration and Limitation what Wages Ser- 
vants, Labourers and Artificers, either by the Year or Day, or other- 
wiſe, ſhall have and receive, it is enacted, that the Juſtices of Peace of 
every Shire, Riding and Liberty, within the Limits of their ſeveral 
Commiſſions, or the more Part of them, being then reſiant within the 
ſame, and the Sheriff of that County, if he conveniently may, and 
every Mayor, Bailiff, or other head Officer within any City or Town 
Corporate, whercin is any Juſtice of Peace, within the Limits of the 
ſaid City or Town Corporate, and of the ſaid Corporation, ſhall year- 
ly at every General Seffions firſt to be holden and kept after Eaſter, or 
at ſome Time convenient within ſix Weeks next following every of 
the ſaid Feaſts of Faſter, aſſemble themſelves together; and they fo 
aſſembled, calling unto them ſuch diſcreet and grave Perſons of the 
ſaid County, or the ſaid City or Town Corporate, as they ſhall think 
meet, and conterring together, reſpecting Plenty or Scarcity of the 
Time, and other Circumſtances neceſſary to be conſidered, ſhall have 
Authority by Virtue thereof, within the Limits and Precincts of their 
ſeveral Commiſſions, to limit, rate and appoint the Wages, as well of 
ſuch and ſo many of the ſaid Artificers, Handicraftſmen, Husbindmen, 
or any other Labourer, Servant or Workman, whoſe Wages in Time 
paſt hath been by any Law or Statute rated and appointed, as alſo 
the Wages of all other Labourers, Artificers, Workmen, or Appren- 
tices of Husbandry, which have not been rated, as they the ſame ju— 
ſtices, Mayor, or other head Officers, within their ſeveral Commiſ- 
ons or Liberties, ſhall think meet by their Diſcretions to be rated, 
limited or appointed by the Year, Week, Month or otherwiſe, with 
Meat and Drink, or without Meat and Drink; and what W ages every 
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© or threſhing of Corn and Grain, or for mowing or making of Hay, 
© or for Ditching, Paving, Railing or Hedging by the Rod, Perch, 
© Lugg, Yard, Pole, Rope or Foot, and for any other Kind of reaſon. 
© able Labour or Service, Ge. e 1 4 4 


In the Conſtruction of this Statute, the following Opinions have been 


holden. | 


2 Salk. 441. 
6 Mod. 204. 


Hill. $ Geo. 2. 
Shergold and 
Halloway in 


B. R. 


Ca. Law and 
Eg. 68, 
6 Mod. 91. 


2 Fon. 4). 


2 Med. 204, 
205. 


That tho' the Statute only gives the Juſtices Power to ſet the Rate for 
Wages, and not to order Payment; yet grafting hereupon they may 
now, from the frequent Practice, and the Indulgence the Law gives to 
Remedies for Wages, order Payment, as well as aſſeſs the Rates. 

That tho” a ſingle. Juſtice may compel Payment, yet the Power of ſet. 
tling Wages is only in the Seſſions; and that a ſingle Juſtice cannot ar. 
reſt the Party refuſing to pay in the firſt Inſtance. 


That Juſtices of Peace have no Juriſdiction to judge of Wages, except 
in caſe of Husbandmen; but yet the Court in Favour of Servants vill 
always, unleſs the contrary appears upon the Face of the Order, pre- 
ſume gervants to he gervabts in Husbandry, and will admit of no calls. 
tcral Proof to the contrary. 

Therefore an Order, bur a Perſon ſhould pay ſo much to his Coach- 
man, was quaſhed ; for here it appears, upon the Face of the Order, that 
he is not a Servant in, Husbandry. | | 

And on the Authority of this Caſe it hath been held, that the Ju- 
ſtices cannot make Orders for the Payment of Footmen, Brickiayerz, 


Carpenters, Ec. Servants Wages ; becauſe their Juriſdiction is confined to 


2 Salk. 442. 
6 Med. 204. 


5 Med. 140. 


Lit. Se4.433. 
Co. Lit 257.6, 


the Wages of ſuch Servants, whom they may compel to ſerve according 
eo. the Stakite, | => Hi 9 

So where, upon the Eace of the Order, it appeared to be for the Pay- 
ment of the Wages of two Perſons retained by A. Overſeer of the 
Works in the Gardens of Hampton-Conrt, the Order was quaſhed ; but 
in this Caſe it was held, that had the Order been general, viz. to 
pay ſo much to two. of his Labourers, or two of his Servants, the 
Court would have ſuppoſed them Servants in Husbandry ; but that 
here there was no Room for ſuch an Intendment, ſince the contrary 
appeared. eee ee | | 

So where one Rycraſt, a Juſtice of Peace in Middleſex, made an Or- 
der for the Payment of a Seaman's Wages ; and upon an Action brought 
againſt him, the Plaintiff recovered 301. Damages. 


—— 


(1) What Acts of the Servant are deemed the 
Maſter's, of which the Maſter may take Ad- 
vantage. | 


HERE are ſeveral Acts, which being done by a Servant, will be e- 

qually effectual and Advantageous as if done by the Maſter himſel: 
Hence it is held, that continual Claim made by a Servant is good; as it 
he enter into a Part and claim, Ec. or if the Maſter ſays, that he dares 
not go to any Part of the Land, nor approach nearer than D. and com- 
mands his Servant to go to D. and claim, and the Servant does ſo, this 1s 
ſufficient, tho' the Servant had no Fear; for he doth as much as he wa 
commanded to do, and all that his Maſter durſt, or ought by the Lay, 
to do. 


2 | But 
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quently the Poſſeſſion of the Servant mult be looked upon as the Poſſeſ- 
ſion of the Maſter; and the Servant having no Intereſt, but in Right of 
his Maſter, his Conſent was void, and he could neither tnake a Surren- 
der, nor a Tenancy at Will, to the Feoffor. 5 | | 
The Maſter hath an Intereſt in the Labour and, Acquiſitions of his Ser- Co. Lit. 117 4. 
vant, and his Acts herein are ſaid to be for the Benefit of the Maſter ; 
according to the Rule, Quzcquid acquiritur ſervo acquiritur Dominn ; but 
the Maſter of a hired Servant cannot maintain Trover for any Pro- 
perty acquired by the Servant ; nor can he have any other Remedy a- 
* eainſt a Perſon who imploys him, but an Action on the Caſe per guod 
ſervitium amiſit. | | 
But it is otherwiſe of an Apprentice; and therefore where a Water- 1 Salk. 68. 
man's Widow took an Apprentice, who went to Sea, and earned two Prber and 
Tickets, which came to the Defendant's Hands, the Widow brought Dennis. 
Trover, and had Judgment; for what the Apprentice gains, he gains to 
his Maſter ; and whether legally Apprentice; or not, is no Ways material, 
for it is enough if he be ſo de facto. N | 
It is ſaid, that the Maſter ſhall have Advantage of his Servant's Con- Gedb. 3 60 1. | 
tracts, in the ſame Manner as he ſhail be bound by them, as to thoſe Seignior and - 
Matters which come within his Compaſs as a Servant; as where a Ser- NMalmer. | 
vant was ſent by a Maſter to a Debtor, and appointed by him ad Compo- 
nendum et greaudum the Money due from the Debtor; and there being a IS 4 
Promiſe made to the Servant, to pay what was due upon the Balance | 
and Agreement, it was held, that the Maſter might maintain an Action 
in his own Name, on the Promiſe to his Servant. int 3 


If che Servant is robbed of the Maſter's Goods, the Maſter or Servant Stamf. 60. 
may have au Appeal. | | pu 4 Ab. 
A | ar, 92. | 
» hos 127. S. P. and he that begins firſt ſhall recover, and prevent the other of his Adion. Per Pod- 

d⸗ Ik a Servant is couzened of his Maſter's Money, the Maſter may 1 Rel. Abr. 98. 
& have an Action on the Caſe againſt the Couzenor. _ | | Cre. Fas. 223. 


E IF a Servant be robbed of his Maſter's Money, tho' in the Abſence of Bur for this 


I ya rand the Maſter may maintain an Action for it againſt the Hun- er. Tit. Hue 


(K) Where 


560 Maſter and Servant. 


(k) What Aces of the Servant ſhall be deem⸗ 


ed the Maſter's, foꝛ Which the Maſter ſhall 
anſwer and be bound. 


E H Reaſon why the Acts of a Servant are, in many Inſtances, e- 

ſteemed the Acts of the Maſter, ariſes from the Relation between 
a Maſter and Servant; for as in Strictneſs every Body ought to tranſ- 
act his own Affairs; and it is by the Favour and Indulgence of the Law, 
that he can delegate the Power of acting for him to another, it is high- 
ly reaſonable that he ſhould anſwer for ſuch Subſtitute, at leaſt civiliter; 
and that his Acts being purſuant to the Authority given him, ſhould be 
deemed Acts of the Maiter. 52 | 

11 E. 4. 6. Therefore if a Servant ſells a Piece of Cloth, and warrants it to be 
good, an Action of Diſceit lies againſt the Maſter. 

5 Co. Pilking- © So if a Man brings a Horſe. to a Smith to be ſhod, and the Servant 

OS pricks it; or if the Servant of a Surgeon makes the Wound worſe; in 

1 oth theſe Caſes an Action lies againſt the Maſter. | 

Cro.Eliz.181., | *** | ran | i 

„ H. 6. 33. So if the Servant of a Taverner ſells Wine to another, which js cor- 

1 Rot Abr 95. rupted, an Action on the Caſe lies againſt the Maſter ; tho' he did not 

(a) = c eee command the Servant to ſell it to any (a) particular Perſon. 

vant jelis an We 0 | ; 1 

unſound Horſe, or other Merchandize, in a Fair, no Action lies againſt the Maſter, unleſs he com 

manded him to ſell ro a particular Perſon, 9 H. 6. 53. 1 Rol. Abr. 95. S. C. Fitz. Action 20 le Caſe, 5. 

S. C. Pojh. 143. and 2 Rol. Rep. 6. S. C. cited. — But if by tho Command and Covin of the Matter, 

he ſells to a particular Perſon, an Action lies againſt the Maſter, for it is then his own Sale. 9 E. 

53. 1 Rol. Abr. 95. Bridgm. 128. S. C. cited. Lang | e 


Cro. Fac.471. , So if a Goldſmith makes Plate, wherein he mingles Droſs, ſo that it 
2 Rol. Rep. 28. jg not according to the Standard, and by his Servant ſells it; an Action 
lies againft the Maſter, becauſe it fails in the Price in Silver. 


2 Rol. Rep. 5, But if A. being poſſeſſed of certain artificial and counterfeit Jewels of 


A the Value of 168 J and knowing them to be ſuch, delivers them to B. 


Poph. 143; his Servant, commanding him to tranſport the ſaid Jewels to Barbary, 
Cre. Fac. 469. and them to ſell to the King of Barbary, or ſuch other Perſon as would 


Southern ver. buy them.; but (5) gives B. no Charge to conceal their being counter- | 


1 feit; and thereupon B. goes into Barbary, and, knowing thoſe Jewels to 


ing to the be counterfeit, ſhews them to C. for good and true Jewels, and affirming | Z 


Report of to C. that they. were worth 810 J. deſires C. to ſell them to the ſaid King 


— Far it b for 810 J. which Money C. pays B. and B. thereupon immediately return 


ſaid: that the tO England, and pays the 810 J. to A. his Maſter; and after, the Jewels F 
Court incli- being diſcovered to be counterfeit, C. is impriſoned by the ſaid King, t 


ned againſt he repays the 8101. out of his own Effects; of all which Matters C 
thy 4 — gives Notice to A. and demands Satisfaction, Sc. yet no Action lies 2. 
due , gainſt A. for Jewels are in themſelves of an uncertain Value, and B. wa 


did not or- not by A. particularly directed te C. and all that was done groad C, wa 


der B. io the voluntary Act of the Servant, for which the Maſter is nor bound 


conceal their anſwer. 


being Coun- 

terfeit. 8 1 
Dyer 161.4. King E. 6. ſold a Quantity of Lead to A. and appointed the Lo“ 
pl 1 _ North, who was then Chancellor of his Court of Augmentations, 0 | 2 


3 © Sid take Bond for Payment of the Money; the Lord North appointed one 


der to ſend it to the Clerk of the Court of Augmentations; B. ſuppreſſe! 


this Bond; and it was held by all the Judges, that the Lord North vi Bs 
2 chargeabl' Þ? 


* N 


B. who was his Clerk, to take the Bond, which was done, who del 1 
vered it to the Lord; and he delivered it back again to his Clerk, in t.! 
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chargeable to the King; becauſe the Poſſeſſion of the Bond by his Ser- 
vant, and by his Order, was his own Poſſeſſion. | 

So where an Officer of the Cuſtoms made a Deputy, who concealed 7, 238 4. 
the Duties, and the Maſter, being ignorant of the Concealment, certi- L 38. 
fied the Cuſtoms of that Part of the Reyenue into the Exchequer, upon 5 Mev 323; 
Oath; he was adjudged to be anſwerable for this Concealment of his e 
Servant. x | . 

So where the Leſſor was bound, that the Leſſee ſhould quietly en- 4 Loon. 123. 
joy; and it was found, that his Servant by his Command, and he be- Seaman and 
ing preſent, entered; this was held to be a Breach of the Condition, for Browning: 


the Maſter was the principal Treſpaſſer. 3 Med. 323. 


. . | S. C. cited. 
Two are conſtituted Poſt-Maſters General by Letters Patent, purſuant Carth. 487. 


to the Statute 12 Cay. 2. cap. 35. and in the Patent there is a Power to 1 Salk. 17. 
make Deputies, and appoint Servants at their Will and Pleaſure, and to 3 4557 
take Security of them in the Name and Uſe of the King; and that they, AG Bae 
the Poſt-Maſters General, ſhould obey ſuch Orders as from Time to and Sir Tho- 
Time ſhould come from the King; and as to the Revenue, ſhould obey mas Frank- 
the Orders of the Treaſury ; and it is farther granted to them, that they 4. 

ſhould not- be chargeable for their Officers, but only for their own vo- 

luntary Faults and Misbehaviours ; and this granted with a Fee of 15007. 

per Aunum: And A. having Exchequer-Bills, incloſes them in a Letter, 

directed to B. at Worceſter, and delivers it at the Poſt-Office at London, 

into the Hands of J. S. who was appointed by the Poſt-Maſter General 

to receive Letters, and had a Salary ; the Letter having miſcarried, and 

the Exchequer-Bills loſt, it was held by three Judges, againſt Holt C. J. 

that the Poſt-Maſters General are not liable; and this from the Multi- 

plicity of Servants they are obliged to itnploy, and againſt whom it is 

impoſſible for them to ſecure themſelves, the Inconſiderableneſs of the 

Premium, Ec. | 


It hath been held, that Owners of Ships were anſwerable to Freigh- 1 t. 196, 
ters for the Acts of Maſters and Mariners, in the ſame Manner as o- 233. 
ther Maſters are for their Servants ; and ſhould anſwer for their Embe- Ray” 220. 
zilments, Secreting of Goods, Ec. But this proving a great Diſcourage- 3 E. 7%, 
ment to Trade, by the 7 Geo. 2. cap. 15. it is provided, that for ſuch 1 1 $5. 
Embezilments, Cc. without the Owners Knowledge, the Owners ſhall 2 Lev. 69. 


only forfeit the Value of the Ship or Veſſel, with all her Appurtenances, ſe ver. 


and the full Account of the Freight due, or to grow due, for and du- * 


: ring the Voyage wherein ſuch Embezilment, Ec. 


2 Salk. 440. 
Carth. 58. 
3 Lev. 259. Beſen ver. Sandſor ds 


The Acts of a Servant are deemed the Acts of the Maſter, in Deal- Dog E Stud. 


I ing and contracting for his Maſter, in thoſe Things in which he has a N e Ag 
general Authority; as (a) if a Servant uſually buys for the Maſter on 3s [ 
Lick, and the Servant buys ſome Things without the Maſter's Orders, 


5 : | (a) t Show.9 5. 
yet if the Maſter were truſted by the Trader, the Maſter is chargeable, ſo ruled up- 
tho the Things never came to the Maſter's (5) Uſe. onReidones, 


: | by Holt C. J. 
) That coming to the Maſter's U 
charge him. 1 Brocunl. 64. 


ſe, clearly implies an Authority from the Maſter, and ſhall 


But if a Man ſends his Servant with ready Money to buy Meat, or 1 Show. 95. 


1 _—_ Goods, and the Servant buys upon Credit, the Maſter is not charge- Per Holt C. J. 
able. 5 


So if the Maſter had forbid the Tradeſman to truſt his Servant, this 1 WS 64. 


f | ſhall excuſe the Maſter, on Evidence. 


And herein it is ſaid, that a Servant by tranſacting Affairs for his Ma- Ca. L. and 


ſter, does thereby derive a general Authority and Credit from him; Efe, 


7 a 
which general Authority is not liable to be (c) determined for a Time, 1 


ee and Clayton, where the Act of a Servant, tho' out of Place, bound his Maſter, by Reaſon of the 


ormer Credit given him by his Maſter's Service, the other not knowing that he was diſcharged, 
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by any particular Orders or Inſtructions, to which none but the Ma. 
ſter and Servant are privy ; for that if this ſhould prevail, there would 
be an End of all Dealing, but with the Maſter. 
2 Salk. 442. If a Maſter ſends his Servant to receive Money, and the Servant in. 
6 Med. 30. ſtead of Money takes a Bill, and the Maſter, as ſoon as told thereof, 
tay por diſagrees, he is not bound by this Payment; but Acquieſcence, or any 
G2 7, ans ſmall Matter will be (a) Proof of the Maſter's Conſent ; and that wil 


Eg. 109, 119. make the Act of the Servant the Act of the Maſter. 

(a) If a Mer- | 

chant's Apprentice draws a Bill in this Manner, I promiſe to pay ſuch a Sum for my Maſter ; to charge 
the Maſter with this Note, it is ſaid, there ought to be either an Authority precedent, or a Conſent 
ſubſequent; or that the Maſter had intruſted him with his Affairs, otherwiſe the Maſter ſhall not be 
chargeable. Comb. 450. 


1 Salk. 282. Tf A. brings Caſe againſt the Maſter of a Stage-Coach, on the Cu- 
ruled by Holt ſtom of the Realm, for a Trunk loſt by his Negligence ; and on Evi. 
* * —— dence it appears, that the Trunk was delivered to the Servant who drove 
Plaintiff the Coach, who promiſed to take Care of it, and that the Trunk was 
nonſuired Joſt out of his Poſſeſſion; the Action does not lie againſt the Maſter ; 
— for a Stage-Coachman is not within the Cuſtom as a () Carrier is, unleſs 
(5) That it he take a diſtin Price for the Carriage of Goods, as well as Perſons; 
Porter re- and tho* Money be given to the Driver, yet that is a Gratuity, and can- 
ccivesGoods, not bring the Maſter within the Cuſtom ; for no Maſter is chargeable 
Mall be lis- with the Acts of his Servant, but when he Acts in Execution of the 
ble. Comp, Authority given by his Maſter ; and then the Act of the Servant is the 


118. Per Dol- Act of the Maſter. 
ben Juſtice, | 


s Cold 21 The Maſter muſt alſo anſwer for Torts and Injuries done by his Ser- 
per Holt C. J. 


2 8 vant took a Pawn, the Pawner came and tendered the Money to the 


Servant, who ſaid, he had loſt the Goods; upon which the Payne | 


brought Trover againſt the Maſter, and it was held well. 
2 Salk. 441, So where the Servants of A. with his Cart run againſt another Cart, 
cited, wherein was a Pipe of Sack, and over-turned the Cart, and ſpoiled the 
Sack; it was held, that an Action lay againſt A. 
2 Salk. 441. So where a Carter's Servant run his Cart over a Boy; it was held, 


cited. the Boy ſhould have his Action againſt the Maſter, for the Damage te | 


ſuſtained by this Negligence. 


1 Vent. 295, So where the Servant of A. brought a Coach and two ungovernabl: 


2 21 Ag Horſes of his Maſter's to Lincolu's Jun Fields, a Place much frequented by 
1 = People, and there drove them to make them tractable, and fit them for 
Alete. A Coach; and the Horſes being unruly, and for Want of Care, Cc. rut 


upon the Plaintiff, and hurt and wounded him; in an Action brought 


both againſt the Maſter and Servant, it was held, that it well lay; and 


that it ſhall be intended the Maſter ſent the Servant to train the Horſe 
there. 


vant, in Execution of his Authority; as where a Pawn-Broker's Ser. | 


— 
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(L) Foz what Ads of his ſhall the Servant Þ 


himſelf anſWer to others, 


Skin. 228. TP a Maſter command his Servant to do what is lawful, and he mite 


1 have himſelf, or do more, the Maſter ſhall not anſwer for his Se“, 


| : 4 g 4 
vant, but the Servant for himſelf, for that it was his own Act; oth" 


wiſe it would be in the Power of every Servant to ſubject his Maſte! *} 1 


what Actions or Penalties he pleaſed. 
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And on this Foundation it hath been ruled, that if a Man command Skis. 228. 
his Servant to do a lawful Act, as to pull down a little Wooden Houſe, 
(wherein the Plaintiff was, and would not come out, and which was car- 
ried upon Wheels into the Land, to trick the Defendant out of Poſſeſ- 
fion,) and bid him take Care that he hurt not the Plaintiff; if in doing 
this, the Servant hurt the Plaintiff, in Treſpaſs of Aſſault and Wounding 
brought againſt the Maſter, he may plead Not guilty, and give this in E- 
vidence; for that he was not guilty of the Wounding, and the Pulling 
down the Houſe was a lawful Act. 

But it is laid down as a Rule, that in every Caſe where the Maſter 8 E. 4 45. 
has not Power to do a Thing, whoever does it by his Commandment is Per Choke. 


a Treſpaſſer as well as the Maſter. 


If a Maſter locks a Man into his Houſe, and delivers the Key to his 22 E. 4 45. 
Servant, if the Servant be ignorant that any Body be there, the Servant Ver Ferm. 
is not chargeable ; but if he knows that the Maſter had impriſoned one 
tortiouſly, and he ſtill keep him in Priſon, he is liable to an Action. 

If the Servant of a Taverner ſells Wine that is corrupted, (a) knowing 1 R.. 40 
it to be ſo, no Action of Deceit lies againſt the Servant, for he did it (a) If rd 
but as a Servant. Attorney in 


an Ad ion of 
Debt knows of, and was Witneſs to a Releaſe of the Debt, made before the Action brought for it , 


et no AQtion lies againſt the Attorney, for he aded only as a Servant, and in the Way of his Cal- 
ſing. 1 Mod 209. Per Cur. 

If the Servant of A. leaſe Lands to another for Years, reſerving a 1 R. 4br.g5. 
Rent to A. and to perſuade the Leſſee to accept thereof, he promiſes, * Keel Reh. 
that he ſhall enjoy the Land, during the Term, without Incumbrances ; 3 Wr. 
if the Land be incumbered, Sc. the Lefſee may have an Action on the Came. 
Caſe againſt the Servant, becauſe he made an expreſs (5) Warranty. (% If one 


. 8 command his 
Servant to ſell an ill Horſe, and the Servant ſc]ls him for a good one, whereby the Servant is ar- 


reſted and indamaged ; yet the Servant ſhall not have his Remedy againſt his Maſter. Cyo. Fac. 471. 


If a Man draws a Bill, to which he puts his Seal in this Form: . 137. 
Memorandum, That I have received of J. S. to the Uſe of my Maſter, the Talbot ver. 
Sin 0f gol. to be paid at Michaelmas following ; the Servant is liable . 


hereby, for tho' in the Premiſſes it is ſaid to be to the Uſe of his Maſter, 
Vet the Payment being indefinite, muſt be underſtood to be by him who 
= {ealed the Bill; but it is ſaid, that if it had been to be repaid by his 
& Maſter, that (c) the Servant had not been liable. 


peaks for, or fetches Goods for his Maſter, withour any particular Promiſe of paying 


= liable to pay for them; and where, upon the Circumſtances of ſuch a Caſe, though he may be held 
liable at Lay, 


(c) Whether 
he who 
for them, is 


a Court of Equity will relieve, vide Preced. Chan. 46. Abr. Eq. 308, 


So where Mr. Mildmay, Agent to the 2ork Buildings Company, reſiding Mich. 7Geo.2. 


in Scotland, drew a Bill of Exchange in Favour of F. F. on their Caſhier in B. N. 7ho- 
in London; which Bill run thus: To ſho 
3 able Governor and Affiſtants of the Vor Buildings Company, at their F 
& Houſe in IVincheſter-ſtreet. Sir, Pray pay to J. S. or his Order, 200 J. 
aud place it to the Account of the Company, for Value received, as per 
8 Advice, by your humble Servant, Charles Mildmay. The Letter of Ad- 
ice referred to, was directed to the Governor and Company, informing 
them of the Draught made upon 


3 = not appear that this was the uſual Method of drawing Bills on the 


. B70 Y 3) Mr. Biſhop accepted the Bill generally, vz. accepted by 
= / : T1120 


er. Bi- 
Biſhop, Caſhier to the Honour. „r 


Mr. Biſhop, in Favour of F. &. (bur it 
Compan 
and if this Acceptance ſhould charge him in his own Right, 


7 er. Queſtion; which was ſaved for the Judgment of the Court, after 
E aeclict at Ni Prius for the Plaintiff; and it was reſolved it ſhould. 
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3 Co. 84, e 
vide Tit. 
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9 


1 Sid. 298. 
1 Lev. 188. 
; 2 Keb. 38. 
A | Huſſey and 
Pacey. 


1 Rol. Abr. 
105. 

Cro. Fac. 265. 
Lane 65. S. C. 
Leveſon ver. 
Kirk. 


7H 4. 14. 
Bro Tit. Ad i- 
on ſur Caſe, 34. 
21 H. 4. 14. 
Moor 248. 


Eg. 109. 
Nickſon ver. 
Broban. 


So if a Servant, that drives his Maſter's Cart, by his Negligence ſuffes | 


Ca. L. aud: -* 


(N) Foꝛ what Acts of his ſhall the Servant 


aniWer and be reſponſible to his Maſter : 
And herein, 


1. Where by an implied Truſt oz Confidence a Servant 
| hall anſwer in a Civil Action. 


Tf a Man commits Money to his Servant to carry to ſuch a Place, and 
he is robbed, the Servant ſhall not anſwer for it; for a Servant only 
undertakes for his Diligence and Fidelity, and not for the Strength and 
Security of his Defence, and therefore ſhall not be obliged to preſerve 
his Maſter's Property at all Adventures; and herein the Law, as now 
ſettled, makes a Difference between a Servant and another independent 
Perſon ; for every other Perſon has naturally no more than the ſingle 
Care of his own Affairs, and is not bound in Point of Duty to defend or 
intermeddle with the Property of another; but where he will officiouſly 
create to himſelf ſuch an Undertaking, he is obliged to anſwer the Loſs, 
if any happen ; but a Servant is, by the Duty of his Place, under the 
Command of his Maſter, and is bound, in Point of Neceſſity, to take 
Care of another's Aﬀairs ; now the firſt Contract, whereby he becomes 
a Servant, implied no more than an Undertaking for his Care and Obe 
dience; and whenever he afterwards intermeddles in the Affairs of his 
Maſter, it is but in Conſequence of that original Contract, and there- 
fore cannot be extended any farther ; and ſince when he firſt contracted, 
it was no more than an Undertaking for his own Care and Fidelity, 


whenever he intermeddles with his Maſter's Affairs, it is under that f. 
or 


neral Undertaking, and by Conſequence he cannot be charged but 
Deficiency, in Point of Care, or of Faithfulneſs; and therefore is not F 
anſwerable for any inevitable Accident. | 

But if A. is imploy'd by B. to ſail from England to the Indies, and 4. 
covenants, that he or his Servants will not thence import any Callicoes, F 
Sc. and A. retains C. as his Servant in this Voyage, and acquaints him 
with the Covenants, and notwithſtanding C. falſly and fraudulently brings? 
thence certain Callicoes, Ec. A. ſhall have an Action againſt C. for tho' “ 
no Action lies by a Maſter for the bare Breach of his Command, yet! 


if a Servant does any Thing falſly and fraudulently, to the Damage of 
his Maſter, an Action will lie. 


So if a Merchant's Servant takes his Maſter's Goods that are arrived Þ 3 
at a Port in England, and, before Payment of the Cuſtoms, lands them, 


per quod the Goods are forfeited and ſeiſed by the King; the Maſter ma) 
have an Action of Treſpaſs or Caſe againſt his Servant. 


the Cattle to periſh, an Action upon the Caſe lies againſt him. 


If a Man deliver a Horſe to his Servant to go to Market, or a Bag d 
Money to carry to London, which he neglects to do, the Maſter mi 
have an Action of Account or Detinue againſt him. 1 

A Maſter ſends his Servant, that uſed to tranſact Affairs of that Natutt 
for him, on Saturday Morning with a Note drawn upon Sir Stepben EI 
vans, with Orders to get from Sir Stephen either Bank-Bills or Mone 
and turn them into Exchequer-Notes; but the Servant having other 56 
ſineſs of his Maſter's upon his Hands, to ſave himſelf the Time 4 


Trouble of going to Sir Stephen, goes to B. and prevails with him to gef : 


him a Bank-Bill for Sir Srephen's Note, and then in Purſuance of his 2 | 
2 | | 
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ſter's Orders inveſted it in Exchequer- Notes, which he brought to his Ma- 
ſter, not letting him know bur that he had gone to Sir Stepher: ; Sir Ste- 
phen Evans failing on the Monday following; it was adjudged, that this 
Loſs ſhould fall on the Maſter, and not on B. and the Court was of O- 
pinion, that the Maſter could not recover it of the Servant, the Los 
being occaſioned by a meer Accident, and not either Folly or Negligence: 


2. UUhere Servants 02 Apprentices all be puniſhed cri- 
minally ko: Acts done in relation to their Maſters. 


At Common Law, a Servant or Apprentice, without any Regard to 
Age, may be guilty of Felony in feloniouſly taking away the Goods of 
their Maſter, tho' they were Goods under their Charge, as a Shepherd, 
Butler, Cc. and may this Day for any ſuch Offence be indicted, as for a 
Felony at Common Law; but at Common Law, if a Man had delivered 
Goods to his Servant to keep, or carry for him, and he carried them away 
animo furandi; this was conſidered only a Breach of 'Truſt, but not Felony. 

© But now by the Statute of 21 U. 8. cap. J. it is enacted, that all and 
© ſingular Servants, to whom any Caskets, Jewels, Money, Goods or Chat- 
« rels by his or their Maſters or Miſtreſſes ſhall from henceforth Le de- 
© livered to keep, that if any ſuch Servant or Servants with-draw them- 
© ſelves from their Maſters or Miſtreſſes, and go away with the Caskets, 
Jewels, Money, Goods or Chattels, or any Part thereof, to, the In- 


1 Hale's Hiſt, 
P. C. 505, 


666. 


© tent to ſteal the ſame, and defraud his or their Maſters or Miſtreſſes 


© thereof, contrary to'the Truſt and Confidence to him or them put by 


dis or their Maſters or Miſtreſſes, or elſe being in the Service of his or 


© their Maſters or Miſtreſſes, without any Aſſent or Commandment of his 


© © Maſter or Miſtreſs, imbezil the ſame Caskets, Jewels, Money, Goods 


© or Chattels or any Part thereof, or otherwiſe convert the ſame to his 
© own Uſe, with like Purpoſe to ſteal it; that if the ſaid Casket, Jewel, 
© Money, Goods or Chattels, that any ſuch Servant ſhall go away with, 


bor which he ſhall imbezil, with Purpoſe to ſteal as aforeſaid, be of 
* © the Value of 405. or above, that then the ſame falſe, fraudulent, or 


© untrue Act and Demeanor ſhall from henceforth be deemed and ad- 
* judged Felony, Sc. Provided it extend not to Apprentices, nor to any 


+ © Perſon under the Age of eighteen Years; but every ſuch Apprentice, 


© © or Perſon within that Age doing that Act, ſhall be, and ſtand in the 


J *s 


* 
1 4 a 
- 
- 
* 


© like Caſe, as they were before the making of this Act. | 
By the Act of 27 H. 8. cap. 17. Clergy was taken away in this Caſe, 


if the Indictment were laid ſpecially upon the Act of 21 H. 8. and pur- 
ſuant to the ſame, and by the Act 28 II. 8. cap. 2. this Act of 21 11. 8. 


was made perpetual ; but by the Act of 1 E. 6. cap. 12. theſe Acts were 


1 both repealed; but again, by the Act of 5 liz. cap. 10. this Act of 21 


H. 8. was re-enacted and revived; but it did not revive the Act of 27 
{]. 8. for taking away Clergy. But now by 12 Arm. cap. 7. Clergy in 
ſuch Caſe is taken away from Facts committed in any Houſe or Out- 
houſe, except as to Apprentices under the Age of fiftcen Years robbing 


= their Maſters. 7 


: - the Conſtruction of this Statute the following Opinions have been 
olden. 


1. That it extends 


only to ſuch as were Servants to the Owner of the 


| Þ Goods, both at the Time they were delivered, and alſo at the Time 


when they were ſtolen. 


2. That it is ſtrictly confined to ſuch Goods as are delivered to keep ; 
and therefore that a Receiver, who having received his Maſter's Rents 


runs away with them, or a Servant, who being intruſted to ſell Goods, 
Vol. III. 7 E 8 a 


1 Hale's P. C. 


666-7. 


1 Hauk P. C. 


92. 
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or to receive Money due on a Bond, ſells the Goods, c. and depart 
with the Money, is not within the Statute ; but that a Servant wh, 
receives his Maſter's Goods from another (4) Servant, to keep for the 
(a) Pen Maſter, is as much guilry as if he had received them from the Maſter” 
Wife, the own Hands ; becauſe ſuch a Delivery is looked upon as a Delivery by 


being as well the Maſter. 
his Miſtreſs | 
as if ſhe were Sole. 1 Hale's Hiſt. P. C. 668. 


1 Hawk. P.C. 3. That it includes not the Waſting or Conſuming of Goods, hoy. 


92. ſoever wilful it may be; nor the Taking away of an Obligation, or any 
other bare Choſe in Action. 
Cromp. 50. 4 That it extends not to the Taking of ſuch Things, whereof the 


Dalt. cap. ic. actual Property is not in the Maſter at the Time; and therefore, that 

os "wh. F. c. if a Servant having Money or Corn, Ge. delivered to him, melt down 

| the Money of his own Head, without the Command of his Maſter, into 
a Piece of Plate, or turn the Corn into Malt, and then run away with 
them, that he is not within the Statute; becauſe the Property of theſe 
Things is ſo far changed, by altering them in ſuch a Manner, that they 
cannot be known again, and the Maſter cannor afterwards take them, 
without being a Treſpaſſer; but it is agreed, that if a Servant make a 
Suit of Clothes of Cloth, or a Pair of Shoes of Leather, delivered to 
him by the Maſter, and then run away with them, that he is within th: 
Statute ; becauſe the Property is no Way altered; and even in the firit 
Caſe, Hawkins ſeems to be of Opinion, that the Taking of the Plate 
and Malt is within the Statute ; and that the whole Act of the Servant, 
raken together, ſhould be deemed a Converſion of the Maſter's Goods 
to his own Uſe, with an Intent to ſteal them, which brings it within the 
expreſs Letter of the Statute ; and on which Foundation it hath been 
reſolved, that a Servant who changes his Maſter's Money from Silver to 
Gold, and then runs away with it, is within the Statute. 


* — 


(N) Of the Maſter's Authoztty over his Ser 
— and how far he may cozred and punil 
im. | — 


58 H. 6. 23. 1 * is clearly agreed, that a Maſter may correct and puniſh his Servant!“ 
1 . in a reaſonable Manner for abuſive Language, negle& of Duty, & ẽ © 
and that in an Action of Aſſault and Battery brought againſt him, be“ 
(5) It 15 faid, may juſtify, that he was (Y) his Servant, gave provoking Language, C. 


that the Ma- 
ſter in his 8 . „ 
Juſtification gadit, if it appears in Evidence, that the Puniſhment was fuch as 
mult ſet forth uſual from Maſters to their Servants, the Maſter will be acquittet. 
the Retain- . 


er, the Place where, and in what Buſineſs, being Matters ifſuable. 1 Sid. 177. (ch Where the Plain | ; 


tiff replied non moderate caſtigavit, held well, tho' not 19 pertinent an Iſſue as immoderate caſtigavit | 
1 Vent. 70. 1 Sid. 444. 2 Keb. 623. 


2 Aid. 167, But as ſuch Correction muſt be moderate, it has been held, that the 
| Maſter cannot juſtify Wounding his Servant; as in Aſſault, Battery and!“ 
Wounding, and Impriſonment, Oc. Defendant juſtifies, for that he and 
the Plaintiff were Servants to the Sheriff of $:f* ; and that the'Pham By 
when he ſhould have been attending in Court, was at a Conventicle; an 


that he, by Command of the Sheriff, leviter & molliter mains imp 


upon the Plaintiff, and brought him thence; which is the ſame. T e q 
5 c 


and that therefore moderate caſtigavit; and on Iſſue of () immoderate cal. 


5 


4g LAGS i = EE ES -&f” +1 RIG 


r 


8 — — — — cc 


— — 


Maſter and Servant. | " 
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* 


£3, and on Demurrer to this Plea it was held ill; becauſe as to the | 
Wounding he ſays nothing at all, and in that he cannot juſtify. 2 Inſt. 316, 

Alſo it hath been held, tho' a Maſter may beat his Servant, that 
yet he cannot delegate that Power to another; for tho' a Lord might 5. 
beat his Villein, either with Cauſe or without, and he could have no 4 gp wy 
Remedy, yer it another by his Command did it, the Villein might have aden 
had an Action. 

From this Authority which a Maſter hath over his Servant, it is held 
in Law, that if a Maſter deſigneth moderate Correction to his Servant, 
and accordingly uſeth it, and the Servant, by ſome Misfortune, dieth 
thereof, this is not Murder, but per Infortunium; becauſe the Law allow- 


Hale“ Hiſt, 
P. C. 45+ 


* 


ITT 1 „ 


(th him to uſe moderate Correction ; and therefore the deliberate Pur- 

poſe thereof is not ex malitia preecogitata. 
| But if the Maſter deſign an immoderate or unreaſonable Correction, ei- 
| ther in reſpect of the Meaſure, or Manner, or Inſtrument thereof, and the 
) * Servant die thereof; this per (4) Hale cannot be excuſed from Murder, if (a) 1 Hate's 
* done with Deliberation and Deſign; nor from Manſlaughter, if done haſtily, Hip. P. c. 
e 2 paſſionately, and without Deliberation; and herein, ſays he, Conſideration 454 
J * mult be had of the Manner of the Provocation, the Danger of the In- es 
\ ſtrument which the Maſter uſerh, and the Age or Condition of the Ser— x ro 
a yant that is ſtricken; and the like of a School-maſter towards his Scholar. School-ma- 
0 . : : a ſter in cor- 
1 & recting his Scholar, or a Father his Son, or a Maſter his Servant, or an Officer in whipping a Cri- 
a * minal condemned to ſuch Puniſhment, happens to occaſion his Death, if ſuch Perſons in their Cor- 
It  reftion be fo burbarous as to exceed all Bounds of Moderation, and thereby cauſe the Party's Death 
te ” they are guilty of Marflaughter at the lealt; and if they make uſe of an Inſtrument improper for 
It, 2 Correction, and apparently indangering the Party's Life, as an Iron Bar, or Sword, c., or kick him 
a5 = tothe Ground, and then ſtamp on his Belly and kill him, they are guilty of Murder. 1 Hack. P. C. 
0 ; 73-4. for which are cited! Eratten, lib. — cap. 4. H. P. C. 31. Cromp. 28. Dali. cap. 96. Relw. 136. Kely» 
on * 65. 5 Mod. 287. 1 
en 7 | 

% 


(O) Of the Maſter's Remedies againſt others 
fo: inticing away, and other Injuries done 
in Relation to his Servant. | 


T is clearly agreed; that from the Intereft a Maſter has in the Labour x8 6 


8 5 . * . * . . 31. 
and Service of his Servant, he may maintain an Action for Inticing Heb 189. 5 
C) or taking him away. | 


Moor 187 
| | 0 (hb) But it is 
laid, that for taking away a Man's Servant ont of his a cual Service, Treſpaſs will lie; but that fer 
inticing him, only an Action on the Cafe. 1 Salk. 380. 


Alſo, if without any Inticement a Servant leave his Maſter, without Ny 10 106. 


a Licence or juſt Cauſe, and 7. F. knowing him to be his Servant, retains * $40. 
3 him, an Action lies. e 6 2; el. 180. 


1 : ; 2 Lev. 63. | 
But it hath been held, that an Indictment does not lie for inticing a- Sa 380, 


way a Servant, being a private Injury, which may be redreſſed by Civil 3 IE 99» | 
Action, 182, 289. 


The Queen | 
ver. Daniel. | 0 


In Caſe the Plaintiff delared, that 7. F. 19 Sept. 16 Cir. 2. was retained 2 
as an A oP og inriff f e I I 2 Fand. 169, 
pprentice to ſerve the Plaintiff for nine Vears, and continued 


as an Ax | 170. 
in his ſaid Service till the 31ſt of Odier, 21 Cir. 2. when the Defen- 1 Lev. 299. 


dant procured the ſaid J. S. to leave the Plaintiff's Service, Ec. (c) per ee e | 
a : ; = ver, Veere. 
a (c) The 
Service for a Jong 
Ec. Hob. 2$4. after Verdict for the 
Platout, 


| | quo 
5 aintiff declared for a Battery of his Servant 19 Fan. SIM per qu he loſt his 
ime, viz. for the Space of ſix Months then next tollowing, 


REC 


* 


568 | Matter and Servant. 


Plaintiff, quod the Plaintiff totum proficunm quod ration ſervitii pred” J. S. per totum 


tho * * refidunin teruiui recipert pot uiſſet totaliter perdidit, Sc. and after (a) a Ver. 
71. . dict for the Plaintift, and general Damages given, tho' it appeared th: 


the End of Term was not expired, it was intended that Damages were given for 
the fix all the Term, as well the Time to come as paſt; for the Damages 


_— * muſt be intended to be taxed according to the Declaration; and if it 
had he oe ſhould be intended otherwiſe, it would be uncertain to what Time they 


ment; for were taxed, whether to the Exhibition of the Bill, or Verdict given; 
the Viz. was and Judgment arreſted accordingly. 

more than 

needed, being not of the Subſtance of the Action but for Aggravation of Damages only. All. 23. pe, 
Cur'; but yet wide Cro. Fac. 619. Telv. 94. (a) Where upon a Demurrer it may be help'd, for the 
Plaintift may take Damages for the Departure only. 1 Mad. 271. 


—ů— 


And. 13. Por the Battery of a Servant, the Maſter as well as Servant may bring 
te: 113. an Action, and each ſhall recover Damages, for both are injured ; the 
Site $4 Servant in his Perſon, and the Maſter (5) by the Loſs of his Servant's 
= Bulp. 198. Labour; and therefore a Recovery in an Action brought by one of them, 


Sid. 175- cannot be pleaded in Bar to an Action brought by the other. 
(% And as it 


is this that intitles the Maſter to his Adtion, he muſt always declare per quod ſercitium amiſit. Cro. Fac, 


618, 1 Rol. Rep. 393. — And therefore the Defendant may plead Not guilty, and give it in Eyi. 


dence, that he did not loſe his Service 2 Rol. Abr. 682. 


Yelv 89, 90. But if a Man beats another's Servant to that Degree that he dies 


: 3 thereof, the Maſter loſes his Action, and muſt proceed by Indictment; 


568. for the private Injury to him his drowned in the general Injury to the 
1 Salk, 11. Publick. | 


R I N If a Surgeon, in Conſideration of a Sum of Money, undertakes to 
I Kol. Keb. 


> 1%. 332. thereto, on Pupoſe to make the Wound worſe, by which I loſe the Ser- 


vice of my Servant for a long Time, I may have an Action on the Caſe 
againſt the Surgeon. 


© tt - —__ _— * — — 


(?) What a Maſter oz Servant may juſtify 
doing in each other's Defence. 


1 Hale's Hiſt. F182 M the Relationſhip between a Maſter and Servant, it hath 
Haan been agreed, that a Maſter killing a Perſon in Defence of his Ser- 
vant, or a Servant in Defence of his Maſter, are not guilty of Murder, 
A and that in thoſe Caſes, the Act of the Aſſiſtant ſhall have the ſame Con- 
ſtruction, as the Act of the Party aſſiſted ſhould have had, if it had been 

SERA HS OO EN | 5 | 
2 Rol. Abr. Alſo a Servant may juſtify an Aſſault in Defence of his (c) Maſter; 


pl 151. and by ſome Opinions, ſo may a Maſter in Defence of his Servant; but 
Cont. 1 Salk, others hold that he cannot; becauſe in ſuch Caſe he may have an Action 
407. per quod ſervitium amiſit. | | 

(c) Bur he 


cannot juſtify in Defence of his Maſter's Son, becauſe not ſervant to him. Dali. cap. 72. Crompt. 136. 


— Nor in Defence of his Maſter's Goods. 2 Lats. 1481. | 


: a Abr. A Servant ſhall not avoid a Deed made by Dureſs to his Maſter, not 
7» 2 . 7 . 8 

2 Brownl.276. dice verſa. | | 
Bro. Mainte> As to a Maſter's maintaining a Servant, or a Servant his Maſter, in 
> Pot 2 Suits and legal Proceedings, it is agreed, that a Maſter may go laß 
116. with his Servant, or with his Domeſtick Chaplain, to retain Counſel ; a? 
 Meor $14. 5 | = 


cure my Servant of a Hurt, and he applies unwholſome Medicines 
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Marriage and Divorce. 5 


he may pray one to be of Counſel for him, and may go with him, and ſtand 
with him, and aid him at the Trial ; but ought not to ſpeak in Court 
in Favour of his Cauſe : Alſo if the Servant be arreſted, the Maſter 
may aſſiſt him with Money to keep bim from Priton, that he may have 
the Benefit of his Service; but the Maſter cannot ſafely lay out Money 
for the Servant in a real Action, unleſs he have ſome of his Wages in 
his Hand ; but theſe, with the Servant's Conſent, he may ſafely disburſe. 

As to a Servant's Maintaining his Maſter, it is agreed, that a Perſon 
retained generally as a Servant, and not for a particular Occaſion only, 
may lau ully ride about to ſpeed his Maſter's Buſineſs; and may go to 
Counſel for him, and ſhew his Evidences to the Counſel, or to the ju— 


ry, and ſtand by him at a Trial; but cannot lawfully lay out his own 
Money in the Suit. 


Marriage and Divozce. 


ARRIAGE 15 a Compact between a Man and a Woman 
for the Procreation and Education of Children; or an Ex- 
change of mutual Vows, performed in the Preſence of God, 
and with proper Ceremonics; and ſeems to have been firſt in- 

ſtituted as neceſſary ro the very Being of human Society ; for withour the 

Diſtinction of Families, there can be no Incouragement to Induſtry, nor 
any Foundation for the Care of acquiring Riches; and therefore all well 
ordered Societies have ſettled the Solemnities of Marriage, and ordained 
that the ſame ſhould continue during Life; and the Reaſon is, becauſe 
Chiidren gradually arriving one after another, they have hardly done 

with the Care of their Education, till the Parents are unfit for ſecond 

Marriages ; and therefore it is convenient that Marriages ſhould continue 
during Life, that the mutual Care of the Parents might be imployed in 

making Proviſion for their Children; and that the Love and Reſpect 
of their Children might be repaid to both Parents, without Diſtraction 

or Confuſion; which could not bè well done, if the Marriage was to be 


disjoined, and their Intereſt was to ſever after the Concern of Education 


was over: Beſides, the Intereſt of Marriage could not be conveniently 


carried on, if there were a Proſpect that the Marriage was any other- 
wiſe to be determined but by Death only ; for each Perſon would be in- 
juriouſly drawing out of the common Stock, to the Injury of their 
joint Concern, and to the Prejudice of the Education of their Off- ſpring; 
beſides that, ſuch a joint Intereſt cannot be well and commodiouſly car- 
ried on without a mutual Friendſhip and Endearment, which muſt be leſ- 
ſened and deſtroyed by the Proſpect, that the Contract might be deter- 
mined by the Humour of either Party. Hence it is, that Fornication 
and all other Luſts are unlawful, becauſe Children are begotten without 
any Care or Preparation for their Education ; and the Crime of Adultery 
receives this further Aggravation, that it not only intails a ſpurious Race 
on the Party, for whom he is under no Obligation to provide, but likewiſe 


deſtroys that Peace and mutual Endearment which ought always to ſub- 
liſt in the Marriage State. | | 


Vol. III. 5 F We 


Hetl. 79. 
2 Rol. Ar. 
116. 
Kelew. 50. 
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1 Rol. Rep. 


568 | Maſter and Servant. 


Plaintiff, qed the Plaintiff totum proficuum quod ratione ſervitii pred? J. S. per totum 


tho * 5 i- refiduum termini recipere potuiſſet totaliter perdidit, Ec. and after (a) a Ver. 
5 before dict for the Plaintift, and general Damages given, tho' it appeared the 


the End of Term was not expired, it was intended that Damages were given for 
the ſix all the Term, as well the Time to come as paſt; for the Damages 
Months, * muſt be intended to be taxed according to the Declaration; and if it 
= bis Jade. ſhould be intended otherwiſe, it would be uncertain to what Time they 
ment; for were taxed; whether to the Exhibition of the Bill, or Verdict given; 


the Viz. was and Judgment arreſted accordingly. 

more than | 

needed, being not of the Subſtance of the Action but for Aggravation of Damages only. All. 23. per 
Cur" ; but yet vide Cro. Fac. 619. Telv. 94. (a) Where upon a Demurrer it may be help'd, for the 
Plaintift may take Damages for the Departure only. 1 Mod. 271. 


— — 


And. 13. For the Battery of a Servant, the Maſter as well as Servant may bring 
3 113- an Action, and each ſhall recover Damages, for both are injured ; the 
Sls We © Servant in his Perſon, and the Maſter (5) by the Loſs of his Servant's 
= Bulp. 198. Labour; and therefore a Recovery in an Action brought by one of them, 


Sid. 175- cannot be pleaded in Bar to an Action brought by the other. 
(b) And as it 


is this that in'1tles the Maſter to his Action, he muſt always declare per quod ſertitium amiſit. Cro. a, 
618 1 Rol. Rep. 393. — And therefore the Defendant may plead Not guilty, and give it in Eyi 
dence, that he did not loſe his Service, 2 Rol. Abr. 682. | | | 


Yetv 89, 90. But if a Man beats another's Servant to that Degree that he dies 
1 BYow7l205- thereof, the Maſter loſes his Action, and muſt proceed by Indictment; 
2 Ro.. Abr. 0 . . . I ju 

568. for the private Injury to him his drowned in the general Injury to tht 


1 Salk. 11. Publick. 


1 Rol. Abr. 98. If a Surgeon, in Conſideration of a Sum of Money, undertakes to 
cure my Servant of a Hurt, and he applies unwholſome Medicines 
: Bulp. 332, thereto, on Pupoſe to make the Wound worſe, by which I loſe the Ser. 
vice of my Servant for a long Time, I may have an Action on the Caſe 

againſt the Surgeon. 


. e * * * Sho — — 
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(?) What a Maſter oz Servant may juſtiſ “ 
doing in each other's Defence. f 
1 Hale's Hiſt. Fre the Relationſhip between a Maſter and Servant, it habÞ 


Hann been agreed, that a Maſter killing a Perſon in Defence of his Ser. 
vant, or a Servant in Defence of his Maſter, are not guilty of Murder, 


A and that in thoſe Caſes, the Act of the Aſſiſtant ſhall have the ſame Co-] | 


ſtruction, as the Act of the Party aſſiſted ſhould have had, if it had be BY, 

done by himſelf jo 7 ©! 
2 _ Abr. Alſo a Servant may juſtify an Aſſault in Defence of his (c) Maſte; , 
. 51. and by ſome Opinions, ſo may a Maſter in Defence of his Servant ; bu 
Cort. 1 Falk. others hold that he cannot; becauſe in ſuch Caſe he may have an Adio Bayt 
407. per quod ſervitium amiſit. oF | 7 
(c) But he 4 
Cannot jultify in Defence of his Maſter's Son, becauſe not ſervant to him. Dale. cap. 72. Crompt. 136 * 
— Nor in Defence of his Maſter's Goods. 2 Lute. 1481. 4 


1 Bol Abr. A Servant ſhall not avoid a Deed made by Dureſs to his Maſter, 1. I 


687. : 
2 Brown. 26. e verſa. 


0 ; 6 a | Ft f 1 1 
Bro. Mainſe- As to a Maſter's maintaining a Servant, or a Servant his Maſter, "ſn 
2 Suits and legal Proceedings, it is agreed, that a Maſter may go * T 
7116 with his Servant, or with his Domeſtick Chaplain, to retain Counſel; al 
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he may pray one to be of Counſel for him, and may go with him, and ſtand 
* wich him, and aid him at the Urial; but ought not to ſpeak in Court 
ein Favour of his Cauſe: Alſo if the Servant be arreſted, the Maſter 
| may aſſiſt him with Money to keep him from Priſon, that he may have 
the Benefit of his Service ; but the Maſter cannor ſafely lay our Money 
for the Servant in a real Action, unleſs he have ſome of his Wages in 
his Hand ; but theſe, with the Servant's Conſent, he may ſafely disburſe. 
As to a Servant's Maintaining his Maſter, it is agreed, that a Perſon 
retained generally as a Servant, and not for a particular Occaſion only, 
may lawfully ride about to ſpeed his Maſter's Buſineſs; and may go to 
Counſel for him, and ſhew his Evidences to the Counſel, or to the Ju- 
ry, and ſtand by him at a Trial; but cannot lawfully lay out his own 
> Money in the Suit. 
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Marriage and Divozce 
It; X N 
the | 
to ARRIAGE 1 a Compact between a Man and a Woman. 
ines for the Procreation and Education of Children; or an Ex- 
Ger. change of mutual Vows, performed in the Preſence of God, 
Cal and with proper Ceremonics; and ſeems to have been firſt in- 


| A — . LY x 

ſtituted as neceſſary to the very Being of human Society; for without the 
# Diſtinction of Families, there can be no Incouragement to Induſtry, nor 
any Foundation for the Care of acquiring Riches; and therefore all well 


that the ſame ſhould continue during Life; and the Reaſon is, becauſe 
Children gradually arriving one after another, they have hardly done 
with the Care of their Education, till the Parents are unfit for ſecond 
23 Marriages ; and therefore it is convenient that Marriages ſhould continue 
during Life, that the mutual Care of the Parents might be imployed in 
making Proviſion for their Children; and that the Love and Reſpect 


ha of their Children might be repaid to both Parents, without Diſtraction 
is Se. or Confuſion ; which could not be well done, if the Marriage was to be 
urdet; I disjoined, and their Intereſt was to ſever after the Concern of Education 
e Co was over: Beſides, the Intereſt of Marriage could not be conveniently 
id been eu carried on, if there were a Proſpect that the Marriage was any other- 

© viſe to be determined but by Death only; for each Perſon would be in- 
Maſter f uriouſſy drawing out of the common Stock, to the Injury of their 
it A. Voint Concern, and to the Prejudice of the Education of their Off- ſpring; 
Ace; 


beſides that, ſuch a joint Intereſt cannot be well and commodiouſly car- 
ried on without a mutual Friendſhip and Endearment, which muſt be leſ- 
ened and deſtroyed by the Proſpect, that the Contract might be deter- 

uned by the Humour of either Party. Hence it is, that Fornication 
End all other Luſts are unlawful,-becauſe Children are begotten without 
ny Care or Preparation for their Education; and the Crime of Adultery 
BE <ccives this further Aggravation, that it not only intails a ſpurious Race 
= the Party, for whom he is under no Obligation to provide, but likewiſe 


aſter, ö cctroys that Peace and mutual Endearment which ought always to ſub- 
go Alon in the Marriage State. {4 
Cel ; M Vol. III | 


FP We 


Hetl. 


79. 


2 Nol. {At *. 


116. 


Kelw. 50. 


ordered Societies have ſettled the Solemnities of Marriage, and ordained 


"1" 


1 


5 "Darviage and Divorce 


We fhall therefore conſider what is herein injoined or forbidden unde 
the following Heads, | 


(A) What Perſons may marry within the Levitical De, 
agrees, | 
(B) Of Eſpouſals and Marriage Controcts; and therein 
of the Diſterente between Contracts in præſenti and fu. 

turo, and the Remedies koz the Atolation thereof, 


(C) Of the Solemnization and Ceremonies requiſite to 


a compleat Marriage; and therein of the Offence ot 
perfozming the Ceremony without due Authozity o 
Licence, 


(D) Of Offences againſt the Rights of Marriage: And 


herein, | 


1. Of the Offence of a forcible Marriage. 


2. Of the Offence of marrying an Infant Female under the 


Age of fixtecn, without Conſent of Guardian, 


3. 05 the Offence of procuring an improvident Marriage; ! 


and therein of Marriage-Brokage Contracts and Aegrce 


ments. 


(E) Marriage how long to continue; and therein of tht | 


ſeveral Kinds of Divoꝛces: And herein, 
1. Of Elopement. 


2. Of the Offence of taking away a Wife, and of criminal 


; Converſation. | 
zu. Of the ſeveral Kinds of Divorces. 
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FA 


©. (A) What (a) Perſons may marry within th! 


may con -  Levitical Degrees, 


tract and in- 


termarry, 


vide Head of F 1 Erein firſt, we muſt take Notice of the Statute of (5 TY: 5 27 
Infants. — cap. 38. by which it is enacted, * That no Reſervation or Pro- 


Of Mar- 


riages by 1- © bition, (God's Law except) fhall trouble or impeach any Marriag By 
deots and © without the (c) Levitical Degrees; and that no Perſon, of what Eſtats, a 
Lunaticks, «© Degree or Condition ſoever he be, ſhall be admitted to any of the 
Spiritual Courts within the King's Realm, or any his Grace's oth' “ 
te 4g Lands and Dominions, to any Proceſs, Plea or Allegation contrary " BY 


vide Head of 
laeots and Lu- 


(% bor the © the Statute: | 255 | 
general Ex- ts | 
poſition of this Statute, vide Co. Lit. 24, 435. 2 Inſt. 683-4. Hob. 181. (c) But the Sternte does not !* 


ſtrain the Fcclefialtical Courts from Divorces upon other Accounts; as upon the Account of Inſult | | 


ciency, Adultery, Precontract, &c. Vangb. 206, &. 


Vaugh, 226, Since this Statute, it hath been clearly agreed, that if the Spiritus E 
ec. Court proceeds to impeach or diſſolve a Marriage out of the Levi” 
Degrees, that then the 'Temporal Courts are to prohibit them; for * 


that Statute all Marriages, that are out of thoſe Degrees, are declared l 8 


4 


| 


Marriage and Divorce. 


be good and lawful ; and therefore, if the Spiritual Court moleſt Per- 

ſons in doing that which is declared lawful to be done by the Statutes 

of the Realm, they are by the Temporal Courts to be prohibited ; be- 

cauſe they exceed their Juriſdiction, thus bounded by the "Temporal 

Law; but where the Law has not bounded them, their Jurifdiction ſtill 

continues; and therefore within the Levitical Degrees they are till 

judges of Inceſt. Fl 

Me muſt likewiſe ob ſerve, that if a Perſon marry his Couſin within ' Rol. . Air. 

- 4 the Levitical Degrees, yet they continue Husband and Wite, till a Sen- af 05 
| rence of Divorce be pronounced, | Bog ; 

The Degrees prohibited by the Levitical Law, are ſuch as are ſaid to 

be againſt the Law of Nature, and ſuch as are againſt the Divine poſitive 

Law. | | 

* Thoſe againſt the Law of Nature, are all Marriages between the aſ- Ct. de Jure 

cending and deſcending Line 27 infinitum; and this is ſaid to be contrary Vargh * 

to the Law of Nature, becauſe it tends to the Deſtruction of the natural 242, . 

Will of the Creator, which deſigned the Preſervation and Continuance 

3 of ſuch Inhabitants of the World as he originally created; and ali Acts 

: of Men that tend to the Deſtruction of ſuch Spectes, as Murder of an 

j innocent Perſon, are ſaid to be againſt the Law of Nature; and therefore 


TT. 
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© Inceſt, between the aſcending and deſcending Line, is contrary to the 
Law of Nature; for the Mother would never have preſerved and educa- 
ge; ted the Female Iſſue, if it had been admitted to the Father to have had Ac- 
ce ceſs to them; and Fathers would never have cducated and preſerved their 
Male Iffue, if they might have aſcended the Bed of their Mothers. There 
is alſo another Reaſon why this is called unnatural, and that is, becauſe 
lit deſtroys the natural Duties between Parcnts and Children; for the Pa- 
Frent could never preſerve or maintain that Authority that is neceſſary for 
the Education and Government of his Child; nor the Child that Re- 
Wvcrence that is due to the Parent in order to be educated and governed, 
Ef ſuch indecent Familiarities were admitted. There likewiſe ſeems to be a 
Patural Reaſon againſt this, or any near intercourſe between Collaterals, 
which is drawn from that which is obſerved in Brute Creatures, viz. that 
It is neceſſary to croſs the Strain, in order to continue the Species. It may 
e, that there being the ſame Tone and Figure in the Blood, and a fimi- 
ar Conformation of Veſſels, the Circulation of it becomes torpid and un- 
— ie; whereas a new Mixture of others of the ſame Kind, where there 
Pa different Figure and Motion of the Blood and Spirits, may add a new 
FR igour and Ability to the Animal Oeconomy. 
tht FF Lhole prohibited by the poſitive Divine Law, are all Collatcrals to the Vauwg. 2:2. 
ird Degree; and tho? this be not contrary to the Law of Nature, yet | 
© {cems eſtabliſhed on very ſtrong Reaſons; for if a Concourſe between 
Fr others and Sifters might be allowed, or their Marriages be tollerated, 


2 1.5 e Neceſtity there is that they ſhould be educated togecher, and the fre- 
Prob- Wuent Opportunities they have with each other, would fill every Family 
arriag p ith Lewdneſs, and create Heart-burnings and unextinguiſhable Jealouſies 
Eſtate, et ween Brothers and Siſters, where the Family was numerous ; and 


=F would confine every Family to itſelf, and hinder the propagating com- | | 
on Love and Charity among Mankind; becauſe there would be a Dan- | 
FF” of taking a Wife out of any Family, if Women were liable to be 
rrupted by ſuch vicious Freedoms. This Prohibition is likewiſe carried 
© Uncles and Aunts, Nephews and Nieces; becauſe upon the Death of 
e Father and Mother they come into the Education of Children 1gco 
ern; and by Conſequence it was neceſſary to propagate the ſame 
ererence of Blood in ſuch near Degrees; that the Uncle might have 
te ſame Regard and Command as a Father, and a Niece the ſame Duty 
WF Daughter; it was alſo neceſſary, in order to perſect the Union of 
age, that the Husband ſhould take the Wife's Relations in the 
me Degree, to be the ſane as his own without Diſtinction, and ſo vice 


verſa ; 
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(a) Accord- 
ing to the 
Text xviii 
Levit. ver. 16. 


Selden, Ux" 
Hebraica, 
lib. 1. cap. 4. 


Vaugh. 210. 
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verſa; for if they are to be the ſame Perſon as was intended by the 
Law of God, they can have no Difference in Relations; and by Con. 
ſequence, the Prohibition touching (a) Affinity muſt be carried as fa; 
as the Prohibition touching Conſanguinity. 


The Nakedneſs of thy Brother's Miſe ſhalt thou not uncover, it is thy Brother's Nakedneſs, 


The Law in Leviticus, cap. xviii. ver. 6. is, That none of you ſhall ap. 
roach to any that is near of Kin, to uncover their Nakedneſs ; which 
'ords being general, muſt be underſtood and expounded by the Ex. 
amples from the 6th to the 2oth Verſe; among which we find many 
Prohibitions to Collaterals in the third Degree, both in Affinity and 
Conſanguinity ; but there is no Example of Collaterals in the fourth De. 
grec, either in Aﬀinity or Conſanguinity; and therefore the Law of Mar- 
riage opens to Relations in the fourth Degree; and the Jewiſh Lawyers, 


in computing their Degrees, computed them according to the natural 


Order of Things; that is, from the Præpaſitus up to the common Stock, 
and ſo down to the other Relations; which is the fair and natural Or. 
der of computing Proximity ; and in this Order of Computation, Couſin 
Germans are held to be of the fourth Degree, and to have Liberty to 
marry. 

This likewiſe was the antient Senſe of the Chriſtian Church, and even of 
the Church of Rome in the Time of Pope Gregory; for in Writing to A. 
ftin Biſhop of Canterbury he ſays, In quarta generatione contracta matri- 
monia minime ſolverentur; but afterwards, when they found that Diſpen- 
ſations for inceſtuous Marriages brought great Profit to the Church of 
Rome, and knowing it had obtained univerſally in the Chriſtian Church, 
that it was lawful to marry in the fourth Degree, Pope Alexander II. be- 
gan a new Computation of Degrees; and he ſaid, that the Secular Com- 
putation, which was the Computation of the Civil Law, was not pro- 
perly adapted to the Deciſions touching Inceſtuous Marriages; but they 
ought to compute up to the common Stock, where the Relation joined, 
becauſe there the Blood was connected; and therefore they computed 
the Degrees according to the Diſtance of the Perſon remoteſt from the 
common Stock; for according as the remoteſt was diſtant from the com- 
mon Stock, ſo they computed the Relations between the Parties; ſo that 
the firſt Couſins that are in the fourth Degree, by the received Compu- 
tation in the Mofaick and Civil Law, were now by the Canonical Com- 
putation thrown into the ſecond Degree; and by this Alteration of the 
Computation of Degrees, they forbad not only firſt Couſins but ſecond 


and third Couſins to marry, unleſs they obtained Diſpenſations. 


Vaugh. 302. 
Hillver. Good. 
Carth. 271. 
S. P. admit- 
ted. 


The Intention of the Statute above-mentioned was to reſtore every 
Thing according to the Prohibition expreſſed in the Law of God; and 
plainly, the Levitical Computation of Degrees was in the Manner they 
compured in the Civil Law ; and agreeably hereunto hath been the Re- 


* 


ſolutions in our Law. 


Hence it hath been adjudged, that the Marriage of two Siſters, one 
after the other, was A We being in the ſecond Degree; altho it 
was objected, that the Verſe in xviii Levit. being, thor ſhalt not take 4 
Wife to ber Siſter to vex her, &c. the Prohibition relating to Polygamy, '0 
Jealouſy and Vexing, the Reaſon thereof ceaſed with the Death of the firſt 
Wife; in the ſame Manner as if Moſes had ſaid, thou ſhalt not take a Wie 
to her Siſter to vex her, beſides the other in her Life- time; but herein 
the Court held, that tho? the Vexing, in one Part of the Text, related to 
the Life of the Wife, yet by another Part it is made unlawful for eber; 
and that from theſe Words, Nene of you ſhall approach to any that is nears 
Kin to him, to uncover their Nakedneſs; which makes the Nearneſs of Ki 
the chief Cauſe of the Prohibition, and is the Reaſon that runs throug" 
the whole Chapter; and that therefore the Vexing refers only to the 


4 Lit 


nontum, and amounts to an actual Marriage; which the very Parties them- 
ſelves cannot diſſolve by Releaſe, or other mutual Agreement; it being 


* 


11 


Life of the Wife, but the Inceſtuous Copulation is the ſame after her 
Death, the Nearneſs of Kin ſtill continuing. 
So it bath been reſolved; that marrying the Siſter's Daughter is in- Raym. 464. 
ceſtuous, being in the third Degree. Watkinſon 
ver Mergatron. 2 Fon. 191. S. C. 


So it hath been reſolved in Variety of Books and Caſes, that the 
Marriage with the Wife's Siſter's Daughter was inceſtuous, being likewiſe 1 
in the third Degree; and the Degree of Affinity being the ſame with ice 
that of Conſanguinity. S. C. 


Man's Caſe. 
> Lev. 254- 3 Keb 660. Hob. 181. Ney 29. 1 Sid. 434. 2 Fon. 118. 2 Show. 50. 5 Mod. 448. 3 Lev. 
364. 2 Lutw. 1075. | 


But upon a Prohibition, for proceeding againſt a Perſon in the Eccle- Vaugh. 206. 
ſiaſtical Court who had married the Widow and Relict of his Great N 1 
Uncle, it was adjudged, that ſuch Marriage, being in the fourth Degree, .* — Dr. 
was out of the Levitical Law, and therefore lawful. Bur<vell. 

On a Motion for a Prohibition to the Court of the Biſhop of HFxon, Mich. 30 Car 
for preſenting 7. S. for Inceſt, who had married the Daughter of his Bro- ;. in C. B. 
ther of the Half Blood; it was reſolved that no Prohibition ſhould go; Orenham & 


for the Court ſaid, tho* the Brothers were not of the Whole Blood, yet U* ver. 


b were they Brothers, and therefore the Marriage inceſtuous ; they agreed, 92 
that if the Father marries the Mother, and the Son the Daughter, this 


was lawful enough; and North cited the Caſe of the Earl of Mancheſter, 


: who had married his Great Aunt's Husband's ſecond Wife ; and this was 
© held by Divines and Civilians a good Marriage, for affinis mei* affinis non 
i e mihi affints. 


On a Motion for a Prohibition, for proceeding againſt a Perſon in the 5 Med. 168. 


| Eccleſiaſtical Court, who had married his Siſter's Baſtard- Daughter ; it ©* 356 


Hains ver. 


was urged for the Prohibition, that tho* the Levitical Law forbids a Feſcott. 
| Man to approach to any near of Kin, to uncover their Nakedneſs, yet 

| that this cannot be intended of a Baſtard, becauſe he is of Kin to no Per- 

ſon whatſoever, Sc. but the Court inclined not to grant a Prohibition. 


r Re 


| (B) Of Eſpouſals and Marriage Contracts; 


and therein of the Difference between Con- 
trads in præſenti and futuro, and the Reme- 
dies foꝛ the Uiolation thereof. 


IWinburne defines Eſpouſals in this Manner: Sponſalia ſunt mutua re- Swinb. of E- 
promiſſio nuptiarum tite inter eos, quibus jure licet, fadda; which com- ſporſals, ſet 


| prehends 1/, That this Promiſe muſt be mutual; 24/ly, That it muſt be Gio 


done vite, or duly ; 3ahh, That it muſt be entered into by them who may 
| lawfully marry. 


Such Contracts are divided into Contracts in pri ſenti and Contracts in 


ituro. | 


A Contract in preſenti, or per verba in preſenti, as I marry you, you Swinb. 74. 


, = : a 2 Salk. 438. 
and I are Man and Wife, Ec. is by the Civil Law eſteemed ipſum matri- 322 17 


3 much a Marriage in the Sight of God, as if it had been in Facie Fc- 
fie, with this Difference, that if they cohabit before Marriage in Facie 
Eecleſiæ, they are for that puniſhable by Eccleſiaſtical Cenſures; and if 

Vol. III. 8 after 
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after ſuch Contract either of them lies with another, they will puniſ 

ſuch Offender as an Adulterer. 

Swinb. ſes, A Contract in futuro, as 7 will marry you, Ec. may be enforced in the 

10, 11. Spiritual Court, but ſuch Contract either Party may releaſe; alſo if 
either Party marry another Perſon, ſuch ſecond Marriage diſſolves the 
Contract. 

1 Leon. 147. But it hath been reſolved, that an Action will lie at Common Lax 

1 Rol.Abr.22. for the Violation of ſuch an Executory Contract per verbæa de futiyr, 

On _—_ 19+ for the 'Temporal Loſs to the Party; and altho' the Party hath a Re. 

Os 60G, medy in the Spiritual Court. But it ſeems, that by bringing an Action 

Dickenſon ver. at Common Law, and that appearing on Record, the Remedy in the Spi- 

Holecroft. ritual Court is actually releaſed ; for now in lieu of a Performance of the 

" _ 2 Contract he ſhall recover Damages: Alſo the Defendant ſne wing, that 

2 . he hath been ſued for the ſame Matter in the Spiritual Court, and pro- 

1'8alk. 120, ducing a Sentence againſt the Plaintiff, the Plaintiff, notwithſtanding any 

121. Proof of his, will be nonſuit; becauſe that they were the proper Judges 
in the Spiritual Court, whether it were a Precontract or not. 

Carth. 467. Such Promiſes are good tho' the Time of Marriage be not agreed on; 
but in ſuch Caſe it is neceſſary, to intitle the Party to his Action, to al. 
ledge that he offered to marry her, and that ſhe refuſed. 

Gals ave In an Action againſt Husband and Wife, the Plaintiff declared, thx 

1 Salk, 24. be promiſed to marry the Defendant's Wife while Sole, and that ſhe the 

8. C. ſame Time promiſed to take him for her Husband, and averr'd, that he 

Harriſon ver. tender'd himſelf, and that ſhe refuſed, Ec. it was objected, that Marriage 

Cage & m__ was no Advancement to a Man, tho' it was to a Woman; alſo, that no 

4 Salk. * J. Time was laid when this Agreement was to have been executed; but the 

S. P. and the Court over- ruled both Objections. 

Diſtinction 

between a Man and a Woman exploded. 


1 Salk. 24. This Action muſt be founded on reciprocal Promiſes ; and therefore if 

the Promiſe be on one Side only, it does not bind, being only Nudun 
att um. | | 

Trin. ns. But if a Man of full Age and a Female of fifteen promiſe to inter- 

—— Jer. marry, and afterwards he marries another, an Action lies againſt him; 

pn for tho' ſuch Promiſe may be ſaid to be voidable, as to the Infant, yet it 
ſhall be binding on the Perſon of full Age, who ſhall be preſumed to have 
acted with ſuffcient Caution; otherwiſe this Privilege allowed Infants, of 
reſcinding and breaking thro* their Contracts, which was intended as an 
Advantage to them, might turn greatly to their Prejudice. 

Moor 169. I A. contracts himſelf to B. and after marries C. and B. ſues A. upon 

4 Co. 29. S. C. this Contract in the Spiritual Court, and there Sentence is given, that 4 

1 ſhall marry and cohabit with B. which he does accordingly; they art 

denied by Baron and Feme, (a) without any Divorce between A. and C. for the 


Twiſden ; & Marriage of A. and C. was a meer Nullity. 

vide 1 Salk. | | | 

120-1. (a) But if a Woman maketh a Contract of Matrimony with F. S. and then marricth with 
F. D. who is ſeiſed of Lands and dieth, ſhe ſhall have Dower of his Lands; becauſe ſuch Marriago 
was not void, but voidable only, by Reaſon of the. Precontract. Moor 226. Perk. 34. 


3 Lev. 65. It hath been held, that the Clauſe in the Statute of Frauds and Perju 
* ries, 29 Car. 2. relating to Marriage-Agreements, extends as well to 4 
Promiſe to marry, as to the Payment of Marriage-Portions. | 


I | (O) Of 
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(C) Of the Solemnization and Ceremonies 
requiſite to a compleat Marriage; and there- 
tn of the Offence of perfozming the Cere- 
mony Without due Authozity oz Licence. 


N order to make the Marriage compleat, ſo as to intitle the Wife to 1 R. Abr. 
1 Dower, the Iſſue to inherit, Sc. the ſame muſt be celebrated 77 357. 

(a) Facie Eccleſiæ; and therefore the private Contract, without the Prieſt's _ ly 
Bleſſing, makes no Marriage; tho' ſuch Contract may be inforced in the Loyalty of 
Spiritual Court. Marriage, 


and of the 

different Kinds of Trial, vide Tit. Baftard. (a) Before the Time of Pope Innocent the Third, there 

was no Solemnization of Marriage in the Church ; but the Man came to the Houſe where the Woman 

inhabited, and led her home to his own Houſe, which was all the Ceremony then uſed. Moor 170, 
Per Goldingham, Doctor of the Civil Law, arguendo. 


Alſo, tho' the Marriage be ſolemnized in Facie Eccleſiæ, yet if it were, Rol. Abr. 
without Conſent, it is void; and therefore if a Man takes E. S. to Wife 440. 
by Dureſs, the ſame is void, tho' ſolemnized in Facie Eccleſiæ. Co Lit. 33. 
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A. and B. being Sabbatarians, were married by one in their own Way, 1 Salk. 119. 
who uſed the Form of the Common Prayer, except the Ring, but was ro "ag 
a meer Layman; the Wife dying, the Husband took out Adminiſtra- % 2 Falk. 
tion to her ; but upon Application of her Siſter, the Letters of Admini- 43s. 
ſtration were repealed, and the Sentence of Repeal affirmed by the De- 3 Lev. 376. 


legates; for the Husband, demanding a Right due to him as Husband, 2 . 300. 


dm WE muſt bring himſelf within the Rules preſcribed by that Juriſdiction to 

| whom he applies; alſo the conſtant Form of pleading Marriage is, that 
ter- it was per presbyterum ſacris ordinibus conſtitutum; and an Act of Par- 
im; WE liament was made confirming the Marriages contracted during the Uſur- 
et it & pation, 


1 A Marriage ſolemnized by a Perſon in Prieſt's Orders is good and 5 Ce. 32. 

s, of binding, tho there was no Publication of Banns or Licence. to diſpence C. Lit. 344- 

s an WW Pberewith; but herein it ſeems agreed, that not only the Party per- | 4: _ 
forming the Ceremony, but alſo the Parties married, being Lay Perſons, 6 Mod. == 
are puniſhable by Eccleſiaſtical Cenſures ; and for acting contrary to ſuch 

I antient Canons as have been receiv'd and allowed in this Kingdom ; but 

it ſeems agreed, that the Canons of 21 Fac. 1. bind not the Laity, not 

having been univerſally received, and being made only in Convocation, 

| Where the Laity are not repreſented. | 

| Alſo by the (b) ) 8 V. 3. cap. 35. ſed. 2. it is enacted, © That every 3 

| © Parſon, Vicar or Curate, who ſhall marry any Perſons in any Church poaih male 

| © or Chapel, exempt or not exempt, or in any other Place whatever, on Gaolers 

| * without Publication of the Banns of Matrimony between the reſpective permitting 

| © Perſons according to Law, or without Licence for the ſaid Marriages ſuch Marri- 

| © firſt had and obtained, ſhall for every ſuch Offence ſorfeit the Sum of 5 * 


Ann. 7 
One hundred Pounds. {8. 15G 7 


——And on 
Perſons ereQing Offices for making Inſurances on Marriages, 10 Ann. cap. 26. ſe8. 109 


And $Se#. 3. it is further enacted by the ſaid Statute, © That every Par- 
: ſon, Vicar or Curate, who ſhall ſubſtitute or imploy, or knowingly 
and wittingly ſhall ſuffer and permit any other Miniſter to marry any 
Perſons in any Church or Chapel, to ſuch Parſon, Vicar or Curate 
© belonging 
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Hob. 182. 
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«© belonging or appertaining, without Publication of Banns, or Licences 
of Marriage firſt had and obrained, ſhall for every ſuch Offence forfeit 
the Sum of One hundred Pounds; the aforeſaid reſpective Forfeitures 
to be recovered by Action of Debt, Bill, Plaint or Information, in any 
of his Majeſty's Courts of Record; wherein no Eſſoin, Wager, or 
Protection of Law, or any more than one Imparlance ſhall be allowed; 
one Moiety thereof to his Majeſty, his Heirs and Succeſſors, and the 
other Moiety to him or them who ſhall inform or ſue for the ſame. 
And Sect. 4. it is further enacted by the faid Statute, * That every 
Man ſo married without Licence, or Publication of Banns as aforeſaid, 
ſhall forfeit the Sum of ten Pounds, to be recovered, together with 
Coſts of Suit, in Manner as aforeſaid, by any Perſon who ſhall inform 
or ſue for the ſame; and likewiſe, that every Sexton or Pariſh-Clerk, 
who ſhall knowingly and wittingly aid, promote and aſſiſt at ſuch Mar. 
riages, ſo celebrated without Banns or Licences, as aforeſaid, ſhall forfeit 
the Sum of five Pounds; to be recovered with Coſts of Suit, in Man- 
ner as aforeſaid, by any Perſon who ſhall inform or ſue for the ſame. 


(D) Of Offences againſt the Rights of Mar- 


riage: And herein, 


1. Ok the Offence of a koꝛcible Marriage. 


B* the 3 H. J. cap. 2. ſet.—. it is enacted in the Words following: 
Where Women, as well Maidensas Widows and Wives, having Sub- 
© ſtances, ſome in Goods moveable, and ſome in Lands and Tenements, 
and ſome being Heirs apparent unto their Anceſtors, for the Lucre of 
© ſuch Subſtances, be oftentimes taken by ſuch Miſdoers contrary to 
© their Will, and after married to ſuch Miſdoers, or to other by their 
Aſſent, or defiled, to the great Diſpleaſure of God, and contrary to 
the King's Laws, and Diſparagement of the ſaid Women, and utter 
ä and Diſcomfort of their Friends, and to the evil Enſample 
of all other; it is therefore ordained, eſtabliſned and enacted by our 
Sovereign Lord the King, by the Advice of the Lords Spiritual and 
Temporal, and the Commons in the ſaid Parliament aſſembled, and by 
Authority of the ſame, that what Perſon or Perſons from henceforth, 
that taketh any Woman fo againſt her Will unlawfully, that is to ſay, 
Maid, Widow or Wife, that ſuch Taking, Procuring and Abetting the 
ſame, and alſo Receiving wittingly the ſame Woman ſo taken againſt 
her Will, and knowing the ſame, be Felony ; and that ſuch Miſdoers 
Takers, and Procurators to the ſame, and Receitors, knowing the faid 
Offence in Form aforeſaid, be henceforth reputed and judged as prin- 
cipal Felons. Provided alway, that this Act extend not to any Perſon 
taking any Woman only claiming her as his Ward, or Bond- Woman. 
Se. 3. and by 39 Fliz. cap. 9. All Perſons who ſhall be Principals 
© or Procurers, or Acceſſories before ſuch Offence committed, are con- 
© cluded from the Benefit of the Clergy. 


t 2 6a @ ® Ma 9 _ 6 


In the Conſtruction of the ſaid Statute of 3 I. 7. the following Points 
have been reſolved. 


That the Indictment for this Offence muſt ſer forth, both that the 


Cro. Car. 485. Woman had Lands or Goods, or that ſhe was Heir apparent, and that 


Daliſ. 22. 


1 And. 115. 5 Inſt. 68. Savil 59. 12 Co. 20, 110. Stat. Tri. Vol. 5. fol. 468. Swandſon's Cale. 


I | rhe 
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the Taking was for Lucre; and alſo that ſhe was married or defiled ; for 


s the enacting Clauſe, in ſaying, that what Perſon takes any Woman /6 
It againſt her Will, plainly reſtrains the Taking to ſuch as is within the 
55 preamble; (a) but it needs not ſet forth, that the Taking was with an (a) Yet thei. 
Y KT jntention to marry or defile. | Words, ea 
Ir | | : : : : intentione ad 
Þ iam maritand', are uſually inſerted in IndiQments upon this Statute; and it is ſafeſt fo to do 
ie E Hale's Hiſt. P. C. 660. 
It js ſaid in Hale, that to make the Offence Felony within this Statute; 1 Hals Hp. 
„ mie Taking muſt be againſt her Will; but herein by Hawkins, that it is P. O. * 
d, no Manner of Excuſe, that the Woman at firſt was taken away with her Ts oy 
th © own Conſent ; becauſe if ſhe afterwards refuſe to continue with the 
m Offender, and be forced againſt her Will, ſhe may from that Time as 
i, properly be ſaid to be taken againſt her Will, as if ſhe had never given 
wh f any Conſent at all; for till the Force was put upon her ſhe was in her 
eit WW own Power. 2 * 
n- hat it is not material, whether a Woman taken againſt her Will be c. Car. 493. 
* at laſt married or defiled with her Conſent, or not, if ſhe were under 3 Keb. 193. 
the Force at the Time; becauſe the Offender is in both Caſes equally 1 Vent. 243. 
1 within the Words of the Statute, and ſhall not be conſtrued to be out ©” Log 
of the Meaning of it, for having prevaiPd over the Weakneſs of a Wo- 
man, whom by ſo baſe Means he got into his Power, 5 | 
r⸗ That thoſe who after the Fact receive the Offender, but not the Wo- 3 top. 61. 
man, are not Principals within this Statute; becauſe the Words are, re- Dali. 22. 
ceiving wittingly the ſaine Woman ſo taken, Ec. but it ſeems clearly that * 2 
= they are Acceſſories after the Offence, according to the known Rules of þ 3 
Common Lac. 3 
That thoſe who are only privy to the Marriage, but no ways Parties 1 Hats Hiſt 
1 : 5 the forcible Taking away, or conſenting thereto, are not within the P. C. 660. 
| © Statute. | | carrera 4s | 
= That where a Woman is taken by Force in the County of "A. and mar- cis Car. 488. 


| ried in the County of B. the Offender may be indicted, and found Hob. 183. 
 t Guilty in the County of B. becauſe the continuing of the Fotcy there, ae, Hi 
amounts to a forcible Taking within the. Statüte. A 9 


* It hath been adjudged, as is the conſtant Practice at this Day, that on Pin ate 

* an Indictment for a forcible Marriage, grounded on this Statute, the * 5 , 

mole Wife may be a Witneſs againſt the Husband ; for it being by Force, it 4 Mod. 8. : 

* Cannot be ſaid a Marriage ds Jure, ſo as to make them one Perſon in ag had 
5 > a5 FER *.-7 * . f 11: e fre 

and 2 * . . : | Siet! en ens A 's: 48; — 

d by ſtraint, lived with him, that thus married her, any conſiderable Time, her Examination in Evidence 

rth, 1 might be more queſtionable. 1 Hale's Hiſt. P. C. 661. ON . 

ſay, 3 29 2 a 

p the We . & | : EIN . ; * : ; 

aint 2. Of the Offence of marrying an Jnfant Female under 

ers, © the Age of ſixteen, without Content ok Guardian. 

> (aid 7 | . 

prin- By the 4 E 5 Ph. & Mar. cap. 8. it is provided, that it ſhall not be 3 typ. G. 

erſon lawful for any Perſon to take away any Maid, or Woman Child un- 3 4d. 54. 


married and within the Age of ſixteen Years, from the Parents or 
; . Guardian in Socage, and that if any Woinan Child or Maiden, being 
! above the Age of twelve Years, and under the Age of ſixteen, do at 
„ ny Time aſſent or agree to ſuch Perſon that ſhall make any Con- 
tract of Matrimony, (contrary to the Form of the Act,) that then 
the next of Kin of ſuch Woman-Child or Maid, to whom the Inhe- 
 Fitance ſhould deſcend, return or come, after the Deceaſe of the fame 
it the i. Woman-Child or Maid, ſhalt, from the Time of ſuch Aſſent and A- 
| that , sreement, have, hold and enjoy all ſuch Lands, Tenements and He- 
; rediraments, as the faid Woman-Child or Maid had in Poſſeſſion, Re- 

verſion and Remainder. at the Time of ſuch Aſſent and Agreement, du- 

the Vol. III. 1 H | 1 ring 
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1 Lev. 257. 
5 Mod. 221. 


But for this 
vide Abr. Eg. 
89, 90. 
Show. Par. 
Ca. 76. Hall 
ver. Patter. 
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© ring the Life of ſuch Perſon that ſhall ſo contract Matrimony; ang 
© after the Deceaſe of ſuch Perſon ſo contracting Matrimony, that then 
© the' ſaid Land, Oc. ſhall deſcend, revert, remain and come to ſich 
© Perſon or Perſons as they ſhould have done in caſe this Act had never 
© been made; other than him only that ſo ſhall contract Matrimony, 


3. Df the Offence of p2ocuring an impꝛobident Marriage 
and therein of Marriage⸗Bꝛokage Contracts and Agree. 
ments. | Ti 


It is of ſuch Conſequence, that all Marriages ſhould proceed from fre: 
Choice, and not from any Compulſion or ſiniſter Means, that it hath 
been held a Matter indictable, or an Offence for which the Court vil 
grant an Information, to procure an improvident or an unequal Mar. 
N S | bg 

And on this Foundation, that Marriage ought to be free, Marriage. 
Brokage Bonds and Contracts have been declared to be. void, and de. 
creed to be given up and cancelled. | r 

So, tho' it was decreed in Chancery, that a Bond of 10007. Penalty, 
for the Payment of 500 J. given for the procuring a Marriage between 
Perſons of equal Rank, Fortune, Ec. was good; yet upon an Appeal to 
the Houſe of, Lords, the Decree was reverſed ; for that ſuch Bonds 1 
Match-Makers are of dangerous Conſequence, and tend to the Betray. 


ing and Ruining Perſons of Fortune and Quality, and are not to be coun- 


tenanced in Equity; and that Marriage ought to be procured by the Me. 


diation of Friends and Relations; and that ſuch Bonds would be of eil 


Example to Executors, Guardians, Truſtees, Servants and others who 


Abr. Eg. 90. 


have the Care of Children. 4 
Nor will the Court only decree a Marriage-Brokage Bond to be deli 


vered up but a Gratuity of fifty Guineas, actually paid, to be refundei 
for tha f ane 


uch Bargains are in no Shape to be countenanced. 


| 


An Uncle gives his Niece by, Will 1200 /. the Niece marries, but ante- 


- Husbapd to pay him 2007. in caſe the Daughter ſhould happen to dit | 


cedent.to the Marriage, the Father takes a Bond from the then intendel 


without, Iſſue Male, living her Husband ; the Daughter did die without 


Iſſue Male, living her Husband; whereupon the Father ſued the Husband 


(a) That a 
Wife may 
have Alimo- 
ny, without 
any Separa- 
tion, Mocr 
874. 


at Law upon this Bond; and the Husband brought his Bill in Equity u | 


be relieved againſt this Bond, and had a Decree accordingly ; for it a 
pearing that no Money was paid, nor Conſideration for entering into It 


the Court took it to be in Nature of a Marriage-Brokage Bond, and v 


therefore ordered it to be deliver'd up. 
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(E) Marriage how long to continue ; and thert⸗ | 


in ok the ſeveral Kinds of Divozces ; And 
i 2 7E 300 1290197 DOR CUPAT -Bl2 ct LOGAN OLE 
15 M 1. Ok Elopement. 


e * 1 


4 ban 


Mises for the Reaſons already given, being to continue durin; 
1 Life, a Wife can in no (a) Caſe whatſoever leave her Husband 
for in doing it ſhe breaks the moſt ſolemn Vow, which is made in the 
Preſence of God and in the Face of the Church, that ſhe will cleave “ 
him during Life; and therefore, if a Woman runs away from her Ha 


2? 


2 * *** Mitt. Laos. 2. th "0" - * 1 
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ind band, without any (a) Provocation, he ſhall not anſwer for any (Y) Con- (a) But if a 

hen tract ſhe makes, nor be obliged to anſwer for her Neceffarics. Husband 
4 | | turns aw 

* his Wife, or by ill Uſage obliges het to go away, he gives her Credit wherever ſhe gocs, aud mul 


pay for Neceſlaries for her. 1 Salk. 118. but for this, vide Tit. Baron and Feme. (b) That a Court of 
Equity will not aſſiſt a Wife, who elopes, to Alimony, 1 Verh. 53, 


Alſo, if a Woman elope from her Husband, ſhe loſes her Dower ; but 2 I». 433. 


ge; it ſeems, that Elopement was no Bar of Dower at the Common Law, 5 Lit. 32, 
tee tho a Divorce were ſued and obtained for the Adultery ; but now by #7 x; 146. 
N the Statute of V. 2. cap. 34. it is expreſly provided, that in ſuch Caſe 1 Nel. 46. 
the Wife ſhall loſe her Dower; the Words of which are, $7 u ſponte 680. 

free reliquerit virum ſuum & abierit, & moretur cum adultery ſuo, amittat in 

hath perpetium actianem petendi dotem ſuam, que et competere poſſet de tenementis 

will viri ſui, fi ſuper hos convincatur, niſi vir ſuns ſponte & abſque coertione 

Mar. Eccleſiæ eam reconciliet, & ſecum cobabitare permittat, in quo caſu reſtituatur 


| ei ao; and tho' ſhe does not go away ſporte, but is taken againſt her 

age. Will, yet if after ſhe conſents, and remains with the Adulterer, ſhe ſhall 

1 de. loſe her Dower ; for the Remaining with him, without Reconciliation, 

WF is the Bar of Dower, not the Manner of the Going away; and this was 

nalty, the old Way of preventing the Crime; for they thought it unfit that 

tween ſuch Wife, that did not ſhare in the Labours of the Husband, ſhould 

al to ; have any Family Proviſion. | 5 2 

ids v In Dyer there is a Precedent of ſuch Elopement pleaded, and Iſſue Dye, 103. a, 
etray- taken upon the Reconciliation of the Husband ; but it is there held, 

coun» that the Defendant cannot give in Evidence any other Elopements than 


e Me. | that which is pleaded ; for there may be divers Elopements and divets 
of exil Reconciliations; and Defendant, at his Peril, ought to take Iſſue on one 
5 who only ; that is, as J underſtand the Book, upon the laſt; for if there be 


divers Reconciliations, yet if ſhe afterwards elope, yet the ſhewing that 

© ſhe was once reconciled after Elopement, will not take away what is ſet 

up in Bar of Dower. | 

; If a Woman be raviſhed, and remain with the Raviſher againſt her pet. 3 54. 


e del. 
Will, ſhe ſhall not loſe her Dower ; but if after ſuch  Raviſhment ſhe Brook 12. 


unded; 


t ante. 
ztended 


conſent to remain with him, ſhe ſhall loſe it, tho' the Book thinks the „K. Abr. 
to di 8 


contrary ; and in the Caſe cited by him, ſhe anſwered only to the Elope- , Inſt. 436 


without ment, and not to the Remaining with the Adulterer ; but if ſhe volunta- Ce. Lit. 3a. b. 
Lusband rily goes away from her Husband, tho* ſhe remain all her Life-time 
uity with the Adulterer againſt her Will; or if ſhe remains not with him, 


but he turns her away, yet ſhall ſhe loſe her Dower ; but if ſhe be 


Ir it 2 | | 
into it, reconciled, as the Statute ordains, then ſhe ſhall be endowed, tho? the 
Husband hath aliened the Land in the mean Time. | 


and i 


If the elopes, and lives in Adultery in any other the Manors or Lands (7) Pert. 353. 
? of her Husband, ſome (c) Books ſay ſhe ſhall not loſe her Dower ; either E N. B. 150. 
becauſe it cannot be intended a Running away from her Husband, when Rel. Abr. 
Wihe remains in any of his Manors or Lands, or becauſe he is to take * 

Care that no ſuch live there; but my Lord (4) Coke holds the contrary; (% 2 ff. 436 
and ſays, tho' ſhe cohabits with her Husband in the ſame Houſe, yet 

Without his Reconciliation /porte, ſhe ſhall loſe her Dower ; a fortiori in 

Phe other Caſe ; for the Adultery, and the Remaining with the Adulteref, 

are the Cauſes of her being barred of Dower, and ſo, tho? ſhe do co- 

abit, and be reconciled to her Husband, yet if it be by Church Cen- 

lures, ſhe ſhall loſe her Dower ; tho* (e) Rolle ſays, if ſhe elopes, and (4) 1 Ret. Al- 
fer lives with her Husband for ſome Years till his Death, by his Con- 685. 

ent, without Compulſion of the Church, ſhe ſhall not be barred of 

er Dower, tho' it be not averred, that ſhe was reconciled to her Huſ- 

and; which ſeems reaſonable enough, the Permiſſion to cohabit with 

um being an Argument and Proof of the Husband's Reconciliation. . 


band : | 7 5 


— 
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in Margine Caſe, where ſuch a Grant was pleaded, it was held, 1, That the 
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2 Inf. 43. If a Man grants his Wife, with her Goods, to another, and ſhe lives 
1 Rol. Abr. with the Grantee all the Life- time of the Husband, yet ſhe ſhall loſe 
o rr her Dower, by Reaſon of her living with him in Adultery; and in that 


Grant was void. 240), That it did not amount to a Licence, or if it did, 
that it was void. 34ly, That after the Elopement, there ſhall be no A. 
verment admitted qriod mom fuit adulterium; tho' the Grantee and the 
Woman married after the Husband's Death; and tho' in that Caſe, they 
brought Sentence of Purgation of the Adultery from the Spiritual Cour, 
yet, it was not allowed againſt ſuch Preſumption. 

1 Rol. Abr. If the Husband's Relations keep him from his Wife, ſo that ſhe does 


680. not know what is become of him, and give out that he is dead, and there. 
Green ver. upon procure her to releaſe all Marriages and Intereſts which ſhe can 
Harvey. have in him as her Husband, and alſo perſwade her to marry again, which 


ſhe does, with one who has Notice that her firſt Husband is alive, but 
ſhe herſelf has no Notice of it; tho” ſhe lives in Adultery with this Man, 

and tho? her Husband be not out of the Realm, nor beyond the Seas, {0/ 
that ſhe ought to have taken Notice of his being alive; yet becauſe ſhe 

non reliquit virum ſponte, as the Statute ſays, but by Perſwaſion of hi 

Friends, not knowing herſelf but that he was dead, this is no ſuch E. 

lopement as will bar her of her Dower. 


2. Of the Offence of taking away a ike, and of Ctt- 
minal Converſation, | 


2 Inft. 180-1, At Common Law, the Husband may have an Action of Treſpaſs 4 
9 uxore abucta tum bonis viri; alſo this Offence is prohibited by the Statue 
waa Weftm. 2. cap. 13. and a further Puniſhment inflicted than was at 
the Common Law; alſo by Weſtm. 2. cap. 34. it is puniſhable at the 
Suit of the King, by the Words following, De mulieribus abdudis ain 
Bonis virorum ſuorum habeat Rex ſectam de bonis ſic aſportatis. | 
47 E. 3. A If the Wife be i#fra anos nubiles, viz. under the Age of twelve Year 
_ ney stan at the Time of taking away, ſome have holden, that the Husband ſal 
. Toft 435. Not have a Writ de /xore abduda cum bonis viri; but my Lord Coke holds 
cont”, the contrary, and that ſhe is H until Diſagreement. - 
2 Inſt. 434. If the Wife be taken away, and after be divorced, or if ſhe dis, 
yet the Husband ſhall have his Action De 1nxore abducta cum bonis vir; 
for in this Action he ſhall not recover his Wife, but Damages; and he 
cannot have an Action for taking her away as his Servant, becauſe tis 
Law gives him an Action in another Form, 
4 . * Alſo it is held, that tho' the Words of the Writ be Rapuit, Oc. yt 
539: that ir here it is taken for a violent Taking away, and not when carnal Know: 
may be Cepit ledge is had; ſo as this Action may be brought againſt Women as vel 
& abduxit as as Men. | 7 
well as Ra- | 
puit. | | 
Mich. 17 Car. In an Action of Treſpaſs de nxore abdufa cum bonis viri ſui, th 
2. at Oxford, Jury found for the Plaintiff, qzoad taking ſome Goods, but as to 4 
ak; mor the reſt, for the Defendant; it was alledged 1½, That this Action cot 
Ent. 556 is cludes, contra formam ſtatuti, and ſo the Plaintiff makes his Caſe ups 
Engliſh, the Statute, and has failed in Proof; for the Verdict is for the Defer 
dant, as to the Taking away the Wife, which is the only Matter provides 
againſt by any Statute. Sed nom allocatur ; for per Cur', if a Man bring 
an Action at Common Law, and concludes contra formam ſtatuti gene 
rally, it ſpall not hurt; but if he recites a Statute in particular, and I 
the Fact to be contra formam ſtat” predif?*, there he muſt make his Ca 
within the Statute, elſe he has failed of his Caſe; and it has been a 


judged, that an Indictment of Barretry concluding contra formam fat” 
4 £00 


_— 
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— ood, tho' there be no Statute that is expreſs againſt it. 24ly, That 
ves ir does not lay per quod Conſortium amiſit. 3dly, That the Word Raviſh 
e in Engliſh implies a carnal Knowledge ore 6. (tho' in Latitude it ſignifies 

alſo a forcible Taking away,) and ſo the Matter amounts to a Felony of 
the Plaintiff's own ſhewing, for which he can have no Action of Treſ- 
| paſs ; but to theſe the Court paid no Regard, becauſe they were made 
| immaterial by the Verdict. Es | 
Alſo the Husband alone may bring an Action for the Battery, Co. Cav. 89 
| Carrying away and Detaining of his Wife, per quod ſolamen & con- 90. adjudg- 
| fortium of his ſaid Wife amiſit; becauſe the Action is founded upon dd, and af, 
the ſpecial Damage done to himſelf, and will be no Bar to another Ac- TT 
tion brought by Baron and Feme, or by the Feme, after the Death of N Fac. 30 
the Baron, for the ſame Battery. "of an 
| judged. 
2 Rol. Abr. 556. 1 Jon. 440. Lit. Rep. 339 2 Rol. Rep. 51. 8. p adjudged, 


In Treſpaſs and falſe Impriſonment by Baron and Feme, per quod ne- 1 Salk. 119. 

gotia domeſtica of the Husband remanſerunt inſecta ad grave damnum ip— Auſſel ver. 

ſerum; it was ob jected, that this being laid as a ſpecial Damage to rhe — 

© Husband, the Action ought to have been brought by him alone; bur 

E adjudged for the Plaintiffs after Verdict, being only Matter in Aggrava- 

tion of Damages. | | 

In Treſpaſs by Baron and Feme, for Beating the Baron, they may 1 $4. 387. 
declare, that it was ad dimmnum ipſorum, netwithſtanding a Feme Covert Palm. 339. 
can have no Damages, for this Action will ſurvive. 38 Mod. 120. 

Ct: WF And as the Husband may bring an Action for the Battery, Carrying Fareſl. 79. 
E nay and Detaining his Wife; ſo alſo may he have an Action againſt a 
© Perſon for having criminal Converſation with her, altho' the Wife con- 

aſs + ſent to the Adulterer; for this is a Matter in which ſhe cannot aſſent, 

ature by Reaſon of the Injury to the Husband, and his Intereſt in her. 

vas a Alſo the Husband may not only bring an Action at Law for the cri- 2 Salk. 553. 

at the minal Converſation, in which he ſhall be repair'd in Damages, but may 

ig em alſo proceed in the Eccleſiaſtical Court for the Adultery and Solicita- 

tion of Chaſtity ; and the Proceedings in the one Court ſhall be no Bar 


3 
* 
= 


Ven to the other. 
ad ſhall But where there was an Indictment for Aſſaulting, Beating, Wound- 
e hold ing and Endeavouring to raviſh the Wife of B. upon which the Part 


was convicted; and afterwards the Husband brought an Action of Trel\- 


he tie paſs for the ſame Cauſe; and the Party being alſo libelled againſt in 


3s vin; Spiritual Court for the ſame Fact, viz. for Soliciting her Chaſtity, mo- 
and be ved for a Prohibition ro the Proceedings in the Spiritual Court; and 
uſe the tho it was urged for the Juriſdiction of the Spiritual Court, that they 

may puniſh for the Solicitation and Incontinence, and that this Suit was 
£3. ye o ſalute anime, the others for Fine and Damages; but per Cur', a Pro- 
Kno- hibition was granted; for it being an Attempt and Solicitation to Incon- 


tinence, coupled with Force and Violence, it does by Reaſon of the 
Force, which is Temporal, become a Temporal Crime iu toto; as if one 
lays, Thou art a Whore and a Thief, or Thou keepeſt a Baway-Houſe, 
viich are Temporal Matters, the Party ſhall not proceed in the Spiritual 
Court; whereas if it were only, Thou art a Whore, a Libel lies in the Spi- 
ritual Court; ſo if it be ſaid of a Woman that ſhe is a Bawd only, and 


as wel 


ut 9 th 
as to 4 


_ — not that ſhe keeps a Bawdy-houſe. But per Holt Ch. J. If one commit A- 
Defen dultery, and the Husband bring Aſſault and Battery, this ſhall not hinder 

ar the Spiritual Court; for it is a criminal Proceeding there, and no In- 

— bring dictment lies at Common Law for Adultery. | 

uti gene 
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582 Marriage and Divorce. 


0 


3. Df the ſeveral Kinds of Divozces. 


Co Lit 2354. Divorces are either ſuch as (a) diſſolve a Vinculo Matrimonii, and ſet 


5 date the Parties intirely at Liberty, ſo that they may marry whom they pleaſe 


{ich Sen. Afterwards; or ſuch as ſeparate a Menſa & Thoro, from Bed and Board 
rence of Di- only; in which laſt the Marriage continues in Force, ſo that if either of 
vorce is gi- them marry any other, ſuch Marriage is void. 1 2 

ven in the | | 4 

Spiritual Court, the Iſſue ſhall be perpetually bound, ſo long as that ſtands in Force; and ſhall ng 
at Common Law be admitted to make any Proof to the contrary. 7 Co. 43. Ken's Caſe. Fenk. 289 
Cro. Fac. 186, ; ; 


47 E.3. 78. A Divorce by Reaſon of a (Y) Precontract diſſolves a Vinculo Matrj. 


1 monii; for the Party being under a prior Engagement, the ſecond Mar. 


560. riage is null and void, and conſequently the Iſſue of ſuch ſecond Mari. 
(b) Per 32 age are Baſtards. 

H. 8. cap. 38. ö - | . : 

No Divorce could be for any Precontra@ after Marriage ſolemnized in the Face of the Church, ant 
conſummate with bodily Knowledge, or Fruit of Children; but quoad this Matter, this was repeale 
per 2 & 3 E. 6. cap. 23. and the whole AG per 1 & 2 Ph. & Mar. cap. 8 parag. 20. and the 32H. 
quoad ſo much only as was not repealed by 2 & 3 E. 6. was reviyed per 1 Eliz. cap. 1. parag. 11. ſo thi 
guoad this Matter, the 32 H 8, ſtands repealed. 


Co Lit. 235- $0 a Divorce by Reaſon of Conſanguinity and Affinity diffolve 4 Fir. 
2 gpl culo Matrimonit ; ſuch Marriage being againſt the Divine poſitive Las, 
and therefore void. f | 
So a Divorce by Reaſon of Frigidity, or Impotence, diſſolves the 
5 Co. 98. Mariage abſolutely (c) becauſe the End of the Contract cannot be an- 


Bur for this ſwered. | 

Kind of Di- 

vorce, vide 5 Co 9. Mcor 225. 2 Leon. 169. 1 And. 185. Dyer 178. pl. 40. (c) But if a Man be diyorced 
from one Woman propter perpetuam generandi impotentiam, and then marry another, and have Iſſue by 
the ſecond Marriage, which continues without Divorce, the Iſſue are lawful; for a Man may be 
habilis & inbabilis diverſis temporibus ; and the ſecond Marriage is not avoided by any Divorce, and 
therefore ſtands good in Law. 5 Co. 98. Bury's Caſe. Ney 72. Moor pl. 366. S. C. by the Name of 
Morris ver. Webber. | | wn 


1 Roll. Abr. A Divorce Cauſa Profeſſionis is reckoned by ſome amongſt the Cauſe 
5 that diſſolve the Vinculum Matrimonii, the Monks and Nuns, by their be- 
Moor 226. ing profeſſed, having vowed perpetual Chaſtity ; but others hold, that in 
Cro. Car. 462. ſome Caſes it does not, and that in ſuch the Wife ſhall be endowed ; but 
2 Inſt. 684, it is ſaid, this Divorce is now taken away by 32 H. 8. cap. 38. and other 


687. Acts, made on Purpoſe to take away that, and other ſcrupulous Divorces 
1 Rol. Abr. And tho' theſe Kinds of Divorces diſſolve a Liuculo Matrimonii, yet the 
357» Iſſue between them are not Baſtards, *till there be a Divorce actually 
had; for tho' ſuch Marriages be unlawful, yet they remain good *till Sen- 
tence of Divorce be pronounced; and conſequently the Iſſue muſt be e- 
ſteemed legitimate, ?till ſuch a Diſſolution. 
1 Alſo, tho' a Divorce Canſa Præcontractus, Cauſa Conſanguinitatis, Cai 
681. Aﬀinitatis, or Cauſa Frigiditatis, diſſolve the Vinculum Matrimonii, and leave 
Co. Lit. 32. a. the Parties at Liberty to marry again; yet if either of the Parties di! 
33. b. before ſuch Sentence of Divorce be actually pronounced, it cannot be 


7 Ce. 0. pronounced (4) after; and therefore if the Husband die before ſuch D. 
> Leon. 169. vorce, the Iſſue are legitimate, and his Wife de facto ſhall have Dower; 
(4) But tho* for it was legitimum matrimonium quoad dotem, and the Biſhop ought to 


in wh 8 In- certify, that they were legitimo matrimonio copulati. 
Ceit A * 


vorce cannot be had after the Death of one of the Parties, ſo as to baſtardize the Iſſue; yet the 5p. 
ritual Court may proceed to puniſh the Survivor for the Inceſt. Carth. 271, 4 Mod. 132. 1 Salk. 121 


I A Dt 


— 
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A Divorce Propter adulterium does not diſſolve the Marriage, but = 2 
only makes a Separation 4 Menſa & Thorn ; leſt married Perſons ſhould * & Os 
commit the Crime in order to diſſolve the Marriage; and tho' ſuch a Ney 108. 
Divorce does not baſtardize the Iſſue, yet the Children born in ſuch a 
state of Separation are prima facie not preſumed to be the Husband's, 
unleſs it can be proved that they cohabited afterwards ; but ſuch Di- 
vorce does not bar the Wife of Dower. 

% a Divorce Propter ſævitiam or Metum is of the ſame Nature, and Cre Car. 462 
does not diſſolve the Bond of Matrimony ; but is only a Proviſion for 


the Woman's Safety, that ſhe may avoid her Husband's Cruelty and ill 
Uſage. 


| Merchant and Merchan- 


| Vig- DC, 

Lay, 

* S no one Man can turn his own Induſtry to all the ſeveral 
Varieties that are neceſſary for a convenient Livelihood, bur 
muſt by a careful and laborious Diligence in any one Affair, 

yoreed or particular Branch of Buſineſs, acquire more than is neceſ- 

my ſary for his own Subſiſtence; and as the Neceſſities and Materials of 

* Life are various, and not all of them to be acquired by the Labour of 


ame di any one particular Perſon; and as they are likewiſe periſhable, and not 

| long to be preſerved without Alteration and Corruptiun, hence aroſe 

the Neceſſity of Bartering and Exchanging, and that one Man ſhould 

Cauſ WWF imploy his 'Time in one Art and Means of living ; and that That which 

eir be- WF was redundant from ſuch Art of his ſhould be communicated to others, 

that n in Exchange for the other Neceſſaries of Life which he wanted, and 

d; but wherewith they abounded, and that the periſhable Materials ſhould be 

! othet WF exchanged for thoſe more permanent and durable, or to receive of the 
vorces, ſame hereafter, when the Party became old and unfit for Labour. 

yet the And as this Neceſſity of Permutation and Exchange begot at firſt the 


(Ctually Notion of Merchandize, ſo when the ſeveral Ornaments of Life were 

ill Sen- brought to Light, the Ways of Traffick and Exchange grew more ex- : 

ſt be © ¶ tended and inlarged ; and civilized States brought from (a) other Coun- (4) It is Fo- 
tries ſuch Materials as they themſelves wanted, and which were the ne 

„ Ca'/s Produce of thoſe Places; and ſuch as tended to inrich and aggrandize us. ſays Mol- 

d leate BY themſelves, and were neceſſary to a polite and adorned Way of living. toy, ed. ho- 

3 2 noura 

2 and great; that gives us a Name and Eſteem in the World; that makes us Maſters of pe Tres. 


lures of other Nations and Countries, and begets and maintains our Ships and Scamen, the Walls 


ch D Wir Bulwarks of our Country. Molloy 416. 


Dower; 


ght to 


Hence it is, that in every civilized and well regulated State, and e- 
| Ipecially in an Iſland, Trade and Merchandize ſhould be protected and in- 
the dre couraged, and that it ſhould be free to all Perſons; as every one, who 
Salk. 13" Would live, is under a Kind of natural Neceſſity to labour, in which he 
has a Property, being the means of Livelihood; which to hinder him 


* D . ; ty Om 
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from, would be as cruel as to deprive him of Life it ſelf; and therefore 
it ſeems agreed, from the fundamental Principals of our Government 
that the King cannot regularly prohibit Trade, nor lay a Penny Impoſi. 
tion on it ; but that every Man may uſe the Sea, and trade with other 
Nations, as freely as he may uſe the Air. 1 1 
And this Freedom of Trade is not only allowed by the Common Lay 
but hath alſo been aſſerted and eſtabliſhed by the Care and Wiſdom of 
Princes and Parliaments; and to this Purpoſe it is provided by Magus 
2 * $4. Charta, cap. 30. That (a) all Merchants, (2) (if they were not Openly 
ty: which prohibited before) ſhall have their ſafe and ſure Conduct to depart, come 
ſtrongly and carry, buy and ſell without any Manner of evil Tolls, by the old 


proves, that and rightful Cuſtoms, Ec. 

the Engliſh 

Had this Liberty before; otherwiſe they would not have extended it to Aliens, and left the Bug. 
without it. 2 [nſt. 57. (b) This Prohibition muſt be by A of Parliament, becauſe it concerns the 
whole Realm, which is implied in the Word Openly, and relates to Aliens only. 2 If. 57. 


F 


(c) Skin. 335. But notwithſtanding this Freedom of Trade, yet it ſeems (c) agreed 


. that the King may in Time of War, and for the Publick Service and 


Sands ver. Safety, lay an Embargo on Ships, and imploy the Ships of his Subjeds 
Chit and in the Publick Service; but this, ſays my Lord Chief Juſtice Holt, ought 
Lyn b. to be upon great Emergencies, and for the Publick Benefit, and not 

for the private Intereſt of any Perſon or Society: Alſo it ſeems agreed, 
(H Thar this that the King may, by his Writ of (4) Ne exeat regnum, retain a Subject 
Writ is pro- from going out of the Realm; and may by his (e) Privy Seal command 
perly grant- any of his Subjects to return out of a foreign Nation, on Pain of hz 
ed upon ving their Lands ſeiſed, &c. It hath likewiſe been holden, that the King, 


„ enn by his (f) Prerogative, might reſtrain his Subjects from trading with 


of late ex- An (g) Infidel Nation, State or People, without his Licence; and on 
tended ro this Foundation principally it was held, in the Caſe of (Y) Sands and Ti 


confine a Faf.[ndia Company, that the King's Charter, which gave them an en 


9 cluſive Right to trade to the Eaſt- Indies, was good; but this Doctrine 


Juſtice of ſeems now exploded, and that nothing can exclude the Subject from 


Courts here; Trade, but an Act of Parliament. 

not to re- ö 

ſtrain a Perſon from a lawful Act, ſueh as Merchandize; nor is it ever univerſal, but always parti 
cular, and granted upon Oath made concerning a particular Perſon. Skin. 136. 3 Mod. 127. 4 Vod 
179. (e) For this vide Dyer 128. pl. 61. Lane 42. 3 Mad. 127, (f) In Sir John Davis Rep. 9. it i 
ſaid, that the Reaſon of the King's being intitled to Cuſtoms, was his permitting Merchants to go 
beyond Sea when he could prohibit them. —— Bur in F. N. B. it is ſaid, that by the Common Lay, 
every Subject may go out of the Kingdom for Merchandize or Travel, or other Cauſe, as he pleaſe, 
without Leave. (g) In Grotius de bello & pace, lib. 2. cap. 15. parag. 11. it is ſaid, that a Government 
ſhould take Care that there be no Infection by Correſpondence with Infidels; and in Calvin's Cafe, 
7 Co. 6. 17. Infidels are called Perjetui inimici Regis, and in 2 Brownl. 296. it is ſaid by my Lord Co, 
that no Subje& of the King may trade with any Realm of Infidels, without the King's Licence, thi 
he might nor, ſays he, relinquiſh the Catholick Faith, and adhere to Infideliſm; and ſays, that be 
had ſeen ſuch a Licence in the Time of E. 3. — Others ſay, that Turks and Infidels are not pee 
inimici, nor is there any particular Enmity between them and us; for tho' there be a Difference be 
tween our Religion and theirs, that does not oblige us to be Enemies to their Perſons. Salk. 46. — 
Thar they cannot be converted, if Converſation with them is not lawful: Hole C. J. to which tht 
Reſt of the Court ſcemed to agree. Skin. 336. — And that ic is a Diſparagement to the Chriltiat 
Religion, to think that they ſhould rather be converted by Infidels, than Infidels by them. 3 L 
354. ) Raym. 488. 1 Vern. 127. 2 Chan. Ca. 165. Skin 91, 132, 197, 223. | 


2 Rol. Rep. And as the Freedom of Trade and Merchandize is ſupported by tit 


7.7 12s Common Law, fo likewiſe are there certain Cuſtoms and Privileges a" 
> Med. 226-7. nexed thereto by the Common Law, and of which the Judges will tak* 


Molleyq18-9. Notice ex Officio. But theſe Privileges are not to be extended (i) 
(;)Thereare every one who buys and ſells; nor is he from thence, ſays Molloy, to b. 


_ -_ denominated a Merchant, which Appellation peculiarly belongs to hin 


viz. Merchants Adventurers, Merchants Dormants, Merchants Travelling, and Merchants Reſidem 
2 Brownl. 99. Per Coke. — But it is ſaid, that a Merchant includes all Sorts of Traders, as well 2 
as properly as Merchant Adventurers; and that a Merchant Taylor is a common Term. 2 Salk. 4) 
Per Holt; & vide Head of Bankrutts, | ; 

I Wil 
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who trafficks in the Way of Commerce by Importation or Exportation ; 
or otherwiſe, in the Way of Emption, Vendition, Barter, Permutation, 
or Exchange; and who makes it his Living to buy and ſell, and that by 
a continued Afſiduity, or frequent Negoriation in the Myſtery of Mer- 
chandizing ; but thoſe, who buy Goods to reduce them by their own Art 
or Induſtry into other Forms than formerly they were of, are properly 
called Artificers, not Merchants. 

It hath been adjudged, that a Gentleman being Abroad on his Tra- Carth. 82. 
vels, and drawing a Bill of Exchange, that this made him a Merchant 2 Vent. 293. 
within the Cuſtom as to a ſpecial Purpoſe, to make him reſponſible to the 2 . 
Party upon Non- payment; and this the rather from the Inconveniencies Sorfild = 
that might enſue, and the Suſpicion that might increaſe amongſt foreign Witherly, 
Merchants upon Bills of Exchange, if Perſons who took upon themſelves 
reli to draw ſuch Bills ſhould not be liable to the Payment thereof. 

's the But as the Laws and Cuſtoms of Merchants are of various Kinds, and 
moſt of them chiefly known (a) to Merchants themſelves, we ſhall here (a) The Cu- 
only inſert what we find in our Law Books relating to the following Heads. {tom of the 


reed, | RY | Merchants is 
and Part of the Common Law of this Kingdom, of which the Judges ought to take Notice; and if any 
ech Doubt ariſe to them about their Cuſtom, they may ſend to the Merchants to know their Cuſtom, as 


they way ſend for the Civilians ro know their Law. Winch 24, — May direct an Iſſue for Trial of 
ought a Cuſtom amongſt Merchants. Hard. 486. | h 


ab 0 (A) Ok Alien Merchants. 


mand (B) Of Pꝛincipals and Factozs, 
45 (C) Ok Partners and Joint Traders. 
vid (D) Ok Owners and Maſters of Ships. 
** (E) Ok Mariners. | 
Lo, (F) Of Average. 
oArine (G) Of Yypothecation. 
t fron WS (H) Of Charter-Parties, 

| (J) Of Policies of Jnſurance, 
7 (K) Of Bottomry Bonds. 


(L) Of Bills of Exchange: And herein, 


its to £0 


10n Lay, 

2 1. Of the Nature and different Kinds of Pills of Exchange 

is Gi and negotiable Notes: And herein, 

ord Cort, 

Ir 1. Of foreign Bills. 

ot pres 2, Of Inland Bills. 

my 3. Of promiſſory and negotiable Notes. 

which the | | 

_—_ 2, What ſhall be ſaid a Bill of Exchange, or negotiable Note, 
* 9 | 


within the Cuſtom of Merchants. 
3. Who ſhall be ſaid liable to the Payment thereof, and 


4 by tit therein of ſuing the Drawer, Indorſor, or Acceptor. 
leges a 4- Who ſhall be ſaid intitled to the Money. 
will tar 5. Of the Indorſement. 
a O; hk 6. Of the Acceptance: And herein, 
1 | 
550 wy 1. What ſhall be ſaid a good Acceptance. 
. ag” 10 2. Whoſe Acceptance ſhall bind. 
2 Salk. 4 3. Whether an Acceptance may be qualified. 
4 Vol. III. 7 K 7. Of 
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7. Of the Proteſt : And herein, 


1. Of the Neceſſity and Validity of the Proteſt. 

2. At what Time to be made, and therein of giving No- 

tice to the Drawer; of the Drawer's Refuſal, fo as to 
intitle the Party to Principal, Intereſt and Coſts. 


8. of the Action and Remedy on a Bill of Exchange, and 


Manner of declaring and pleading therein. 7 

rx — 

(A) Of Alien Merchants. ; 

= Vid. Tit. 4- LTH O' by the Policy of our Conſtitution, Aliens lie under ſeve- : 
lien. ral Diſabilities, and are denied in many Inſtances the Benefits of 
(a) The Law our Laws; yet are they (a) here, as in moſt other Countries, allbwed M- 
of England 2 . Ul E ä 4 
rather con- to trade and merchandize, which Privilege is confirmed to them by (65) \ 
tracts than Magna Charta, and divers (c other Acts of Parliament. 4 
extends the | 1 Y 
Diſability of Aliens; becauſe the . out of Aliens tends to the Loſs of People, which laboti- o 
ouſly employed, are the true Riches of any Country. 1 Vert. 427. per Hale, Ch. I. — The King 3 
ardons his loving and obedient Subjects; this extends to Aliens, if here at the Time, tho* not made 5 
enizens. Per Hob. 271. (6) For this vid. ſupra, and 2 Inſt. 57. Molley 4179. (c) By the 2 E. 3. 
cap · 9. Merchant Strangers and others ſhall. go and come with their Merchandize. — By 9 E. z. uz W | 


1. All Merchant Strangers, and others, may freely buy and ſell their Commodities from whenceſverer 
they came without Interruption, notwithſtanding Charters or Uſage to the contrary, which Charters 
or Uſage (if any be) the King, Lords and Commons hold to be of no Force, as being to the Damag: 
of the King and his great Men, and to the Oppreſſion of the Commons, Ec. | 


I N 4 * * 7 


Co. Lit. 129. b. And as Foreigners and Aliens are allowed to trade amongſt us, ſo are 
* „ they allowed to maintain perſonal Actions; becauſe, otherwiſe they would 
yer abe incapacitated to merchandize, but they cannot maintain any real Adion, 
becauſe not neceſſary that they ſhould purchaſe Lands, or ſettle amongſt 

us. : | | A 

Ez. Rot. 87. An Alien Merchant may upon a Statute extend Lands, and upon Office 
Dyer 2. b. in the King ſhall not have them; and upon Ouſter he ſhall have an Afize; 


Margine. for the main End and Deſign of both the Statute Staple and Merchant 

was to promote and encourage Trade, by providing a ſure and ſpeedy W* 

Remedy for. Mercbant Strangers, as well as Natives, to recover their . 

Debts at the Day aſſigned for Payment. . 

Co. = * So an Alien (4) Merchant may take a Leaſe of a (e) Houſe for his Ha- 

(da be, bitation for Years only, and this alſo is for the Encouragement of Con- 

Merchant, merce; for if an Alien trade, he muſt have an Abode amongſt us; bu: 
Foph, 36. if he (/) depart the Kingdom, or die, it goes to the King, not to his Þ* 
1 os 194- Executors or Adminiſtrators, becauſe it was only a perſonal Privilege an- * 
pa quel. nexed to the Alien as a Merchant, for the Encouragement of Merchan- e 
ing Houſe or dize, and conſequently muſt expire with him, without going to his E- Bt \ 
Shop, made ro ecutors or Adminiſtrators, | h 

Alien Artifi- 3 . [E 
cer or Handicrafrman, are void by 32 H. 8. cap. 16. ſe#. 13. and the Perſon taking ſuch Leaſe, f + .. 
feits 1001. and the Perſon letting, 100 J. for which vid. 1 Sid. 308, 309, 357. 2 Keb. 102, 116, 1 WE 0 
1 Sand. 6, 8. 2 Keb. 315. 3 Mod. 94. (e) But he cannot take a Leaſe for Years of Land, Meaco*%, Wt t 
Sc. not being necflary for his Trade or Traffick. Co. Lit. 2. b. 7 Co. 17. Dyer 2. b. cont, 1 And. ** Wt fe 
Eendl. 36. — By 27 E. 3. cafe 2. it is enacted, that all Merchant Strangers, and not Enemies, ma) * 
ſafely dwell in the Realm, Sc. upon which Statute, at a Reading in Lincoln's Inn, 35 Eli. it ws ec 
agreed, a Merchant Alien might rake a Leaſe of a Houſe with Gardens at Will, but not for Year: We 
per Dyer 2. b. in Margine, (F) Not if he goes beyond Sea, and leaves Servants in his Houſe duri's Wet ki; 

his Ablence. Dyer 2. b. 51 
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Merchant and Merchandize. = 


Fl Merchant Stranger ſhall have an Action for ſaying he is a Bankrupt, Yelo. 198. 
for by Law he may have perſonal Actions; and theſe Words tend to im- 1 Buy. 154. 
air his Credit in his Trade. 


Alſo by the 2 1. cap. 19. it is provided, that that Act, and all 
other Acts heretofore made againſt Bankrupts, ſhall extend to Strangers 
born, as well Aliens as Denizens, as effectually, as to natural-born Sub- 
jects, both to make them ſubject to the Laws as Bankrupts, as alſo to 
make them capable of the Benefit or Contribution as Creditors by theſe 
Laws. | X 

The Sons of an Alien, tho' born here, being Merchants, for the firſt L. Rep. 140. 


Generation, ſhall pay alien (a) Cuſtoms and Duties, ſaid to be the Prac- _— 335. 
tice of the Exchequer. P. 


(a) For this 
vid. Molloy 305, 322. 


But tho' Alien Merchants, in the P4yment of Cuſtoms and otherwiſe, Palm. 14. 
lie under ſome Diſadvantages different from natural Subjects; yet, in 
other Reſpects, are they ſaid to have Advantages above them; in that by 
the Common Law an Action of Account lay for a Merchant Stranger 
againſt Executors ; that a Defendant could not wage his Law to an 
Action of Debt brought by a Merchant Stranger, and that Merchants 
Strangers were not to be ſworn in Leets, Cc. | = 

As to Merchant Strangers, whoſe Prince is in War with the Crown of 7 E.4. 13, 14. 
England, if they are found within the Realm at the beginning of the Bro. Tit. 
War, they ſhall be attached with a Privilege and Limitation without Harm Property 38. 


of Body or Goods, until it be known to the King, how Merchants of ; 3 


M 8. 
England are uſed and intreated in their Country, and accorditg;ly they —— 
ſhall be uſed in England, the ſame being Fus belli; but for Merchant 


Strangers that come into the Realm after War begun, they may be dealt 


withal as open Enemies. 


If an Alien Enemy comes here /ub ſalvo conductu, he may maintain an 1 Salk. 46, 


Action; ſo if an Alien Amy comes hither in Time of Peace, per licentiam Meli ver. 
Domini Regis, as the French Proteſtants did, and lives here ſub protec- Williams. 
tione, and a War afterwards happens between the two Nations, he may 
maintain an Action; for Suing is but a conſequential Right of PreteCtion ; 


and therefore an Alien Enemy, that is here in Peace under (Y) Protection, (5) But an 
may fue a Bond; aliter of one commorant in his own Country. 


o 


Alien Enem 
who has ſuch 


Protection, muſt plead it. Fareſt. 150. Sylvefter's Caſe, 


(B) Of Paincipals and Factozs. 


S no one Perſon, whoſe Trade is extenſive, can tranſact all his own A 4:1, 
Affairs; ſo it is neceſſury for him to depute another in his Place, on 
whole Ability and Honeſty he can rely; and ſuch Perſon ſo deputed is 
called a Factor, who is in Nature of a Servant, whoſe Acts ſhall bind his 
+04 or Principal, fo far as he acts purſuant to the Authority given 
m. 


If the Commiſſion be general, as to diſpoſe, do, and deal therein as if 
7 Were vo own, hereby the Factor is excuſed if a Loſs happens; 

the Commiſſion be to /e!! and diſpoſe, hereby the Factor is not enabled to 
tell upon Tick, nor can he ſell for an unreaſonable Time, as ten or twent 
Years, tho' there be the Words as if it were your 6:01, but muſt ſell ac- 
cording to the uſual Time, tor which Credit is given for the Commodi- 
ties he diſpoſes of. | 


f in Account the Defendant pleads before Auditors, that the Goods 


ek de a y '? 2 Med. log. 
ich ne 18 to account were 6074 Peritura, and notwithſtanding his adjudged. 


Care 


J. Melly 422 
but if 1 Ba, 103. 
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Lyer. 20. X IF 
Cre. Eliz 644. 975 | 4 Nef edum &. c 
(c) Where a Bond, of have an Action o Account at his Election, | 

Man cove- ig Mi: 15-4 K | 

nanted to render a true Account, Sc. and held that an Action of Covenant lay on the Deed. 1 Ry, 
Rep. 52. 2 Buiſ. 256. — So an A4ſunpſit will lie on a Promiſe to diſpoſe of Goods, and to give an 
Account thereof. 1 Salk... Carth.' 89. Comb. 149. — But where the Demand is of Conſequence, and 
the Matter of an intricate, Nature, it is moſt uſual ro reſort to a Court of Equity, Where Matters of - 
Account are moſt com mi uſly adjuſted, and more advantagiouſly determined for both Parties; the 
Plaintiff being in that Court intitled ro a Diſcovery of Books, Papers, the Defendant's Oath, Ge. Yiu 
Tit. Account. r ty | | 


Molloy 423: If godds are conſigned to a Factor, and upon Arrival he makes a falſe 
Lan. 65. 


126. the Value of 168 J. and knowing them to be ſuch delivers them to 5 


Care, in keeping, them were worſe, and that they remained in his Hand: 
for want of Buyers, and were in Danger of growing worſe, and chat 
therefore he ſold them upon Credit to a Man beyond Sea; this is no good 


(a) Tt is the Flea, for a Factor cannot ſell, even boya Peritura, upon (a) Credit, with- 
e©O:mmon out a particular Commiſſion fo ro do. N e * . Sf 
P;nQice to re dir raar fer Lg, 17 88 

give Factors Power t6 ſell upon Credit. 1 BAL. 101. 501 2 


- „ 


2 V 4.12.6. Tn Pavour of Trade and Merchandize, an Action of Account lies at 


* 


Co. o. b. i 32. a. Common Law againſt a Factor as againſt a Bailiff, in which he ſhall have 


l a", « Ao e | ' | 
E K r al reaſonable Allowances. 
2 Rol. Abs. | . e oh bg | | 
161. (6) Therefore it is a good Diſcharge before Auditors for a Factor to ſay, that in a Tem. 
pelt, becauſe the Ship was ſurcharged, the Goods were caſt over Board into the Sca. 1 Rl. Abr. 124, 
Bro. Tir. Account, 10. — So, that he was robbed of the Goods without his Default or Negligence, 
Co. Lit. Sy. - So, that;be durſt not buy for, Fear of Loſß. 1 Fol. Abr. 424. 


1 Nol. Abr. 118. Alſo, if, a Man b Obligation acknowledges that he has received Mo. 
| 2 computandum, the Obligee may either ſue the (c) 


. 1 
5 — - FS % 
ee. 


9 
ww A WIT 


Cro. Tac 265. Entry at tiie Cuſtom-Houſe, or land them without paying the Cuſtoms, 
whereby they become forfeited and are ſeized, whatever the Principal 
hereby ſuffers, the Factor - muſt inevitably make good, altho” his Com- 
miſſton were general; but if the Factor makes his Entry according to the 
En voice; or his Letter of Advice, and it falls out the ſame are miſtaken, 
thoꝭ the Goods are loſt, yet is the Factor excuſed. | 
1 Chan, Ca. If a Pittbr beyond Sea be brought to Account in Equity, he ſhall be 
: 2 allowed tHe Cuſt6nis payable beyond Sea, becauſe he runs the Venture; 
2 — and if the Goods had been loſt by Non- payment of ſuch Cuſtoms, he 
having certi- muſt have anſwered the Value of them. 


fed the Cuſ- 

roms to be fo againſt 2 others, who held that the Benefit belonged to the Principal. 1 Chan. Ca. 76. 

S. P. and Skin 149. S._P. ſo held to have been determined by Lord Clarendon. — But North, L R. 

jaid he was not latisfied herewith, for that tho' in the ſaving the Cuſtoms, the Factor ventured hb WE 
own Life, yet the Principal's Goods were ventured alſo. = 


1 Chan. Ca. But if a Home Factor be brought to Account, he ſhall not be allowed WF x 
2 5 Lek, the Cuſtoms, unleſs he ſwear that he hath paid them; becauſe it were WR 1 
JF Matter of great Scandal, that any Thing ſhould paſs the Allowance of » 

Court of Jujtice, that is gotten by defrauding the Government. v 
Molloy 423: The Principal ſhall anſwer for his Factor in all Caſes where he is prir JR ( 
& vide lit. to the Act or Wrong; and ſo in Contracts, if a Factor buy Goods nn 
Maſter and the Account of the Principal, eſpecially where he has been uſed ſo to do, E 
Servant. the Contract of the Factor will oblige the Principal to a Performance of 

the Bargain. | — 
Bridgm. 125, But if A. being poſſeſs'd of certain artificial and counterfeit Jewels ot 


3 1 his Servant, commanding him to tranſport the ſaid Jewels to Barba!) 
5, 26 and them to fell to the King of Barbary, or ſuch other Perſon as would 1 
Pop. 143- buy them, but gives B. no Charge to conceal their being counterfeit, 4 
Seathern ver. and thereupon F. goes into Barbary, and knowing theſe Jewels to be 


Haw, K | | b 3 
counterfeit, ſhews them to C. for good and true Jewels, and 9 4 
I | C. that ; 


F err 


= 8 
4 Owe 
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C. that they were worth 810 J. deſires C. to ſell them to the ſaid King; 
whereupon C does ſell them to the ſaid King for 810 l. which Money C. 
pays B. and B. thereupon immediately returns to England, and pays the 
810 J. to A. his Maſter; and after the ſewels being diſcovered to be coun- 
terfeit, C. is impriſoned by the ſaid King till he repays the 810 J. out of 
his own Effects; of all which Matter C. gives Notice to A. and demands 
Satisfaction, &c. yet no Action lies againſt A. for Jewels are in them- 
ſelves of an uncertain Value, and B. was not by A. particularly directed 
to C. and all that was done quad C. was the voluntary Act of the 
Servant, for which the Maſter is not bound to anſwer. 

It hath been ruled in Equity, that if one employs a Factor, and in- 1 Salk. 165. 
truſts him with the Diſpoſal of Merchandize, and the Factor receives Whitecomb 
the Money, and dies indebted, to Debts of a higher Nature, and it ap- e“ Jacob. 
pears by Evidence, that this Money was veſted in other Goods, and re- 
mains unpaid, thoſe Goods ſhall be taken as Parr of the Merehant's 
Eſtate, and not the Factor's; but if the Factor have the Money, it ſhall 
be looked upon as the Factor's Eſtate, and muſt firſt anſwer the Debts of 
ſuperior Creditors, Ec. for as Money has no Ear-mark, Equity can't fol- 
low that in Behalf of him who employed the Factor. 

If, A. employs B. as his Factor to ſell Cloth, and B. ſells the Cloth on 2 Vern. 635. 
Credit, and before the Money is paid, B. dies indebted by Specialty more Burdett ver. 
than his Aſſets will pay; this Money ſhall be paid to A. and not to the Millet. 
Adminiſtrator of B. as Part of his Aſſets, but thereout muſt be deducted 


* what was due to B. for Commiſſion; for a Factor is in Nature only of a 
Truſtee for his Principal. | 


The Plaintiff, being a Factor in Blackwel-Hall, advanced Money for , ys. 115. 
his Principal, relying, as was ſurmiſed, on the Credit of Cloths reſt- Charman yer. 


: ing in his Hands to reimburſe himſelf; the Clothier died, his Admini- Derby. 


ſtrator ſued at Law for the Cloth, and the Factor prayed that he might 


: be allowed on Account the Monies he advanced, but was diſmiſſed ; for 
= if there are Debts of a higher Nature, it would be a Devaſtavit in the 


Adminiſtrator to pay or diſcount the Plaintiff's Debt. 


. 1 I 
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(O) Of Partners and Joint Traders. 


T* two or more ingage in a joint Undertaking in the Way of Trade, , Vern, 217 
or enter into Copartnerſhip, it is not neceſſary to provide againſt Sur- & vide Tit. 
vivorſhip; for, by a Maxim of the Common Law, Fas accreſcendi inter Foint-Tenant; 
Mercatores locum non habet; and this is for the Benefit of Trade and Com- 974 Tenants 


2 merce, that the Fruits of each Perſon's Labour and Induſtry ſhould de- gen 
5 ſcend to their Children and Families. 


But if two joint Merchants make” N their Factor, and one dies, lea- 2 Salk. 444. 
ving an Executor, this Executor and the Survivor cannot join in an Action Martin ver. 
(a) againſt the Factor; for tho' the Puty does not ſurvive, yet the Re- C 


medy does; and therefore on Recovery, he muſt be accountable to the ©? er can 


Executor for that. wp 4 ng 

Rs e f : viving Mer. 
chant be jointly ſued, becauſe the firſt is to be chafged de bonis Teftatori:, and the other de bonis Pro- 
priis. Cartb. 170, 171. 3 Lev. 290. 2 Lev. 228. | ; 


The Plaintiff's Husband (to whom ſhe is Adminiſtratrix) and the De- 1 Vers. 118. 


iÞ fendant were Coparrners for many Years in the Trade of a Druggiſt; Efwick ver. 
he Plaintiff brought her Bill for a Diſcovery of the Eſtate, and her Pro: (ee 

yg Portion and Dividend thereof, Ec. the Defendant anſwered, and it ap- 

bpearing that many Debts owing to the joint Trade ſtood out, it was moved 


Vol. III. 


7 L on 
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on Behalf of the Plaintiff, that an able Attorney might be appointed 19 
ſue for, and recover thoſe Debts; it being alledged in the Bill, thar the 
Defendant carrying on a diftin& Trade for himſelf, with the Perfons that 
were Debtors to the joint Trade, to oblige them, he forbore to call in 
their Debts; and it was ordered accordingly, unleſs the Defendant, with. 
in a Week, would give Security to the Plaintiff, to anſwer her Moiety of 
the Debts that were ſtanding out. 
| Salk. 126, By the Cuſtom of England, where there are two joint Traders, and 
Pinkney ver. one accepts a Bill, drawn on both for him and Partner, it binds both if 
Hall. it concerns the Trade; otherwiſe, if it concerns the Acceptor only in a 
diſtinct Intereſt and Reſpect. 
2 Vern. 27). A. and B. were Partners as Woollen-Drapers, A. received Money in 
Lane ver. the Shop of S. S. and gave a Note for it ſigned by himſelf and Partner; 
Milian. J. and B. being both dead, and A. not leaving fulfcient Aſſets, it was 
held on a Bill brought by S. S. againſt the Executors of both the Part. 
ners, that this Note being given by one of the Partners, it ſhould bind 
them both; and that tho' at Law it binds only the Executor of the 
{ſurviving Partner, yet in Equity the Creditor may follow the Eſtate of 
(a) That the the other, tho' no (a) Proof was made, that this Money was brought in- 


At of one to the Stock, or uſed in Trade. 
Partner ſhall | - | ; . b 
be preſumed the Act of the other, and ſhall bind him, unleſs he can ſhew a Diſclazmer, and a Re- 


faſal to be concerned. 1 Salk, 292. 


* 


P —² A 


PP 


1 Selb. 3922 A. and B. are Copartners, and a Judgment is had againſt A. and the 
Heydon ver. Goods of both taken in Execution; and it was held per cur. that the She- 


ry py ad riff muſt ſeize all; becauſe the Moieties are undivided; for if he ſeize but 
175-4. Mojety and ſell that, the other will have a Right to a Moiety of that 


comb. 217, Moiety; therefore he muſt ſeize the Whole, and ſell a Moiety thereof 
undivided, and the Vendee will be Tenant in common with the other 
Parten do, 36 mort eo 1 erat 
> Chan, Ca, But tho" a Mofety of à joint Stock may be taken in Execution on 1 
228. Judgment againſt one Partner; yet, if Coparthers become Bankruprs, 
2 Fern. 293, the joint Eſtate is to diſcharge the joint Debts in the firſt place, and the 
Paſh. 4 ſeparate Eſtate to pay the ſeparate Debts ; and if there be no ſeparate 
Georg. 2. Eſtate, then the Reſidue of the joint Eſtate, after the joint Creditors 
_ ver. are fatisfied, to be applied among the ſeparate Creditors, and ſo vice ver- 
yam: {a, for, the Commiſſhangrs aFBankrupts are intruſted both with a legal 
and equithble Fori{8icthohs CE lerer marſhal the different Effects 
and apply them in Diſcharge of the different Creditors according to 
Equity and Juſtice. e.. > e ie e 
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b) Of Owners and Maſters of Ships. 
Molloy 202, IF there are ſeveral Part- owners of a Ship, and ſome of them refuſe 0 
225 1 navigate the Ship, or to fend her to Sea; thoſe, who are wilting; ma) 
2 Chan Cu. Compel the others in a Court of Admiralty, on giving Security t anſwer 
56, for the Ship in caſe ſhe be loſt; alſo, if a Partner diſlikes the Voyage, 
| + but does not expreſsly prohibit it, and the Ship is loſt in the Voyage, he 
ſhall have no Recompence for his Part; but if the Ship return, he ſhall 
haye an Account for what is earned, and. it ſhall be intended a Voyag* 
* Conſent, 159 an raprela Prabioiaion groped.) EONS rf | 
Ally 203, But if the major Part of the Owners refuſe to navigate the Ship, chete. 
'7 23 Lays Molly, by. Reaſon, of che Inequality, they cn get be compelled; bs 
then ſuch Veſſel is to be vaſued and ſold in like Manner, as where Pal 
bl. of the Owners became I kent gr unable to ſet out the Ships + ©. F 
, I I 
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If there are ſeveral Part-owners of a Ship, and the major Part of Carth. 26. 
them are for ſending her a Voyage to Sea, to which the Reſt diſagree ; 1 ver. 
Shereupon, according to the common Utage in ſuch Caſes, the greater 11 473. 
Number ſuggeſt in the Admiralty Court the Diſagreement of their Part- s. p. : 
ners; and then according to their Uſage there, they order certain Perſons 6 Med. 162. 
to appraife the Ship, who accordingly ſer a Value thereon; and then “ F. 
the major Part, who agreed to the Voyage, enter into a Recognizance, 
wherein they bind themſelves jointly and teverally; to the diſagreeing 
| Parties, in a Sum proportionable to their Shares, according to the Value 
* {er by the Apprailers, to ſecure the Shares in the Ship of thoſe who 
5 diſagree to the Voyage, againſt all Adventures; tho' there can be no 
Suit on this Agreement or Stipulation in the Admiralty Court, the Con- 
tract being made on Land, and therefore of "Temporal Conuſance; yet 
a ſpecial Action on the Caſe lies for the Violation thereof at Common 
Law. | 

A Maſter of a Ship is one, who for his Knowledge in Navigation, Fi- Jolly 2-8 
delity and Diſcretion, hath the Government of the Ship committed to Hob, 11. 
his Care and Management; but he hath no (4) Property either general (a) But havc 
or ſpecial by the conſtituting of him a Maſter; yet the Law looks upon uſually 
* him as an Officer, who mult render and give an Account for the whole . ; 
Charge, when once committed to his Care and Cuſtody, and upon Pai- veſſel. * 
E lure to render Satisfaction; and therefore if Misfortunes happeh, if they by 03. —-- 
be either through Negligence, Wilfulneſs or Ignorance of himſelf, or He is elit 


Las te TEE ble by the 
his Mariners; Be muſt be reſponſible. 1 Part owners 
| in Proportion to their Shares, and not according to the Majority. Molley 203. 


But where a Maſter of a Ship brought an Action on the Caſe; and de- 1 Salk. 10. 
clared, that the Ship was laden with Cori in ſuch a Harbour, feady to © ver. 
fail for Dantzick, and that the Defendant entered and ſeiſed the Ship, Gaince. 
and detained her, 1 quod impedities & obſtructus fuit in Viago; and it 
was held that it well jay; for tho' the Maſter has not the Property of 
che Ship, but the Owners, and he is only a particular Officer, and can 
only recover for his particular Loſs; yet he may bring Treſpafs, as a Bai- 
ff of Goods may ; and then as Bailfff he can only declare on his Poſ- 
ſeffion, which is ſufficient-to maintain Treſpaſs. _ | 
I the Maſtcr of the Ship takes Goods on board for Hire, and is 1 Vent. 199, 

= robbed in Port, he- muſt anfwer the Damage; otherwife it is if he be 238. 

= robbed by Pirates on the High Sea, for then the Owner muſt be the K. 220. 
= Loſer, for if he undertakes for Hire to carry the Goods, the Common e * 
Ia cannot look upon him in a different Aſpect from a common Carrier; 1 Med. $5. 
dor he cannot be looked upon as a meer Servant to the Owner, but ra- 2 Lev. 69. 
5 ther as an Officer of rhe Ship, and to fell the ens pbritura, which 


. 


: V1 9 

= beyond the Condition of a Servant: But the Civil Law of the Adwiralty _ 4 
excuſes the Maſters: when robbed by Pirates, or on loſing the Goods by 259. 1 &. 
any inevitable Accident; fer the Dangers of the Sea are fo various and eited. 
ſo formidable, that a Maſter ſhall not be underſtood to undertake againſt 

tem, unleſs it had been included in the expreſs Words of the Contract; 

for where, in a well- ordered Society, a Man undertakes for the Cuftody 

4 of another's Property, he ſecures him againſt al! oſs; but Where a 

'2 Man is bound to encounter Dangers, which Civil Societ cannot guard 
againſt, he cannot be ſuppoſed to undertake further tharl for his Care; 

2 and by the general Cuſtom of Commerce, the Merchant” is the Perſon 

that runs the Venture, and not the Maſter of the Ship ; and it is the 
Nerchant that makes the Gain of the Venture, 3 

And as the Maſter himſelf is anſwerable in the Caſes ſiſtra, ſo likewiſe Carth. 58. 


ect of the Freight, for the Embezilments, Sc. of tile Maſter and Ma- 3 537% 88 
ET inc | | | | "PLE ee 31 „% A cond beirm 
5 ners. Baſon ver. 
Sandſord. 


But 


1 


ach it been held, that the Owners are liable to che Fteighters, in re- 2 Cal. 4a 
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But this proving a great Diſcouragement to Trade, by the 1 Ces. 2. 
cap. 15. reciting that, I hereas it is of the greateſt Conſequence and In. 
portance to this Kingdom, to promote the Increaſe of the Number of Shigg 
and Veſſels, and to prevent any Diſcouragement to Merchants and other; 
from being interefted and concerned therein ; and whereas it bas been Held, 
that in many Caſes Owners of Ships or Veſſels are anſwerable for Goods and 
Merchandize ſhipp'd, or put on Board the ſame, altho' the ſaid Goods and 
Merchandize, after the ſame have been ſo put on board, ſhould be mage 
away with. by the Maſters or Mariners of the ſaid Ships or Veſſels, with. 
out the Knowledge or Privity of the Owner or Owners; by Means where 
Merchants and others are greatly diſcouraged from adventuring their Hr. 
tunes, as Owners of Ships or Veſſels, which will neceſſarily tend to the 
Prejudice of the Trade and Navigation of this Kingdom ; therefore for af. 
certaining and ſettling how far Owners Z Ships and Veſſels ſhall be an- 
ſwerable for any Gold, Silver, Diamonds, Fewels, precious Stones, or other 
Goods or Merchandize which ſhall be made away with by the Maſters or 
Mariners, without the Privity of the Owners thereof; It is enadled, That 
© no Perſon or Perſons who is, are or ſhall be Owner or Owners of any 

Ship or Veſſel, ſhall be ſubject or liable to anſwer for, or make good | 
to any one or more Ferſon or Perſons, any Loſs or Damage by Reaſon 
of any Imbezilment, Secreting or making away with, (by the Maſter or 
Mariners, or any of them,) of any Gold, Silver, Diamonds, Jewel, 
precious Stones, or other Goods or Merchandize, which from and after 
the 24th of June 1734. ſhall be ſhipped, taken in, or put on board 
any Ship or Veſſel, or for any Act, Matter or Thing, Damage or For. 
feiture done, occaſioned or incurred from and after the ſaid 24th Day 
of June 1734. by the ſaid Maſter or Mariners, or any of them, with. 
out the Privity and Knowledge of ſuch Owner or Owners, further than 
the Value of the Ship or Veſſel, with all her Appurtenances, and the 
full Amount of the Freight, due or to grow due, for and during the 
Voyage wherein ſuch Imbezilment, Secreting or Making away with, 
as aforeſaid, or other Maleverſation of the Maſter or Mariners, ſhall 
be made, committed or done; any Law, Sc. 

And Sect. 2. it is further enacted, That if ſeveral Freighters or Pro- 
prietors of any ſuch Gold, Silver, Diamonds, Jewels, precious Stones, 
or other Goods or Merchandize, ſhall ſuffer any Loſs or Damage by 
any of the Means aforeſaid, in the ſame Voyage, and the Value 0 
the Ship or Veſſel, with all her Appurtenances, and the Amount of the! 
Freight, due or to grow due, during ſuch Voyage, ſhall not be ſufi- Þ*? 
cient to make full Compenſation to all and every of them, then ſuch 
Freighters or Proprietors ſhall receive their Satisfaction thereout in 
Average, in Proportion to their reſpective Loſſes or Damages; and in! 
every ſuch Caſe. it ſhall and may be lawful, to and for ſuch Freight 7 
or. Proprietors,.or any of them, in Behalf of himſelf, and all oth 
ſuch Freighters or Proprietors, or to or for the Owners of ſuch Ship 
or Veſſel, or any of them, on Behalf of himſelf, and all the oth" 
Part-owners of ſuch Ship or Veſſel, to exhibit a Bill in any Court 
Equity for a Diſcovery of the total Amount of ſuch Loſſes or Damage? ? 
and alſo of the Value of ſuch Ship or Veſſel, Appurtenances u. 

Freight, and for an equal Diſtribution and Payment thereof among 

< ſuch Freighters or Proprietors, in Proportion to their reſpective Lol 

or Damages, according to the Rules of Equity. + = 
Provided, Sect᷑. 3. that if any ſuch Bill ſhall be exhibited by or on , 
© Behalf of the Part-owners of ſuch Ship, the Plaintiff or Plaintiff CS. 

< ſhall annex an Afidavit to ſuch Bill or Bills, that he or they do "FS . 

© collude with any of the Defendants thereto ; and ſhall thereby offer u 
pay the Value of ſuch Ship or Veſſel, Appurtenances and Freight, *W 

© ſuch Court ſhall direct; and ſuch Court ſhall thereupon take 1 
Method for aſcertaining ſuch Value, as to them ſhall ſeem juſt ; Nt 4 

1 W 
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« ſhall direct the Payment thereof in like Manner, as is now uſed and 
« prattiſed in Caſes of Bills of Interpleader. | 

1 © Provided alſo, Sef?. 3. that nothing in this preſent Act contained 
f © ſhall extend, or be conſtrued to extend to impeach, leſſen or diſcharge 
danny Remedy, which any Perſon or Perſons now hath, or ſhall or may 
© hereafter have, againſt all, every or any the Maſter and Mariners of 
« ſach Ship or Veſſel, for or in Reſpect of any Imbezilment, Secreting 
or Making away with any Gold, Silver, Diamonds, Jewels, precious 
Stones or Merchandize ſhipped, or loaded on board ſuch Ship or Veſſel, 
bor on Account of any Fraud, Abuſe or Maleverſation of and in ſuch 
 <«< Maſter and Mariners 3 but that it ſhall and may be lawful 

d to and for every Perſon or Perſons, ſo injured or damaged, to purſue 

band take ſuch Remedy for the ſame, againſt the ſaid Maſter and 

' < Mariners reſpectively, as he or they might have done before the ma- 

* © king of this Act. 


1 (E) Ok Mariners, 


5 Ariners are Perſons choſen and appointed by the Maſter to navi- Atoll 209. 
x M gate the Ship, for whoſe Faults and Miſcarriages he muſt anſwer ; . 
and as they are his Servants, he may correct and puniſh them according 
as the Uſage is at Sea. | 

But tho' the Maſter muſt anſwer for them, yet are the Owners like- 1 Rot. Ab. 
wiſe anſwerable for their Faults and Miſcarriages; as if the Owner of 530. &* vice 
a Ship viduals it, and furniſhes it to Sea with Letters of Repriſal, and ire ah. 
the Maſter and Mariners, when they are at Sea, commit Piracy upon 
a Friend of the King, without the Notice or Conſent of the Owner, 


the Owner ſhall loſe his Ship by the Admiral Law, of which our Law 
Pio WE ought to take Notice. 


ccc 


nes By the Civil Law and Cuſtom of Merchants, if the Ship be caſt away, 1 Sid. 179. 
or periſh through the Mariners Default, (a) they loſe their Wages; ſo if * Mod. 93. 
* taken by Pirates, or if they run away; for if it were not for this Policy, ( 38 ow. 


they would fo:ſake the Ship in a Storm, and yield her up to Ene 


(uf | mies in ther the Ex- 
um any Danger. 105 


el ecutors of 
\ ſuch E 5 ; | 4 Lact? 2c „ thoſe Mari- 
ut u! vers, who died before the Ship was caſt away, may recover the Wages due to their Teſtators, 2. & 
nd in vide 1 Sid. 179. 1 Keb. 684. | 
wm | 8 5 
4 = And by the 22 & 23 Car. 2. cap. 11. ſe. q. it is enacted, That if the Ma- 


riners or inferior Officers of any Engliſh Ship, laden with Goods and Mer— 
oe * chandize, ſhall decline or refuſe to fight and defend the Ship, when they 
ſhall be thereunto commanded by the Maſter or Commander thereof, 
* or ſhall utter any Words to diſcourage the other Mariners from defend- 
ing the Ship, every Mariner who ſhall be found guilty of declining or 
refuſing as aforeſaid, ſhall loſe all his Wages due to him, together with 
ſuch Goods as he bath in his Ship, and ſuffer Impriſonment, not ex- 
ceeding the Space of fix Months; and ſhall during ſuch Time be kept 
to hard Labour for his or their Maintenance. 
And Sed. g. of the ſaid Statute, © Every Mariner, who ſhall have laid 
violent Hands on his Commander, whereby to hinder him from fight- 
ing in Defence of his Ship and Goods committed to his Truſt, ſhall 
ſuffer Death as a Felon, | | 
The Mariners may ſue in the Admiralty Court for their Wages, altho' Mich 8. 
de Hiring was by the Maſter on Land; and this is allowed of in Fa- 4 55 
1 i Vert. 146, 
'F | 343. 3 Med. 244. 1 Salk. 33 & vide 4 © 5 An. . 16, 
= Vol. II. * M 
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vour of Navigation, for here they may all join in the ſame Libel: Alſo, 
by the Law of the Admiralty, they have Remedy againſt the Ship ang 
Owners, as well as againſt the Maſter ; and it would be a great Dif. 
couragement to Sea-faring-men to oblige them to bring ſeparate Actions, 
and thoſe againſt a Maſter who may happen to be inſolvent. 

Ray m. 3. So of the other Officers under the Maſters, as the Mate, Purſer, Boat. 

1 Falk. 33. 1722. Sc. for tho' they contract with the Maſter, yet it is on the Credit 
of the Ship. 

1 Rol. Abr. 80 a Shipwright may ſue in the Admiralty for (2) making a Ship. 


333 ; 
(a) So for mending a Ship. Cro. Car. 296. 


„ 


6 Mod. 238. And if a Contract be with Seamen to go on a Voyage, and they in 
order thereunto work in a Harbour, and after the Voyage is intercepted 
through the Owner's Fault, as if the Ship be arreſted for his Debt, Ge. 
the Seamen ſhall ſue for their Wages for the Work done in the Harbour, 
in purſuance of the Contract to go on a Voyage, in the Admiralty, a; 
much as if they had gone the Voyage; /ecus, if the Retainer of them 
had been only to do the Work in the Harbour, 

1 Salk. 31. But if there be any ſpecial Agreement, by. which the Mariners are 

Opy ver. Ad. to receive their Wages in any other Manner than is uſual, or if the 
Agreement is under Seal, the Mariners cannot ſue in the Admiralty, 

4 Inf. 141. Nor can the Maſter ſue in the Admiralty Court ; for his Contratt is 

Raym. 3- on the Credit of the Owners, and not like that of the Mariners, which 


3 * 33 is on the Credit of the Ship. | 
rth. 518. | | 
S. P. altho' the Owner was beyond Sea, and the Ship lay here; & vide 2 Salk. 548. 


T7 . | 
- - _—_— alli. 4 — 
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Molloy 246, Wr Ship is in Streſs of Weather, or in Danger, or jul 
Sc. Fear of (b) Enemies, and the Maſter, to ſave Part of the Cargo, 


4 1 | N an throws. over-board ſome of the Goods in the Ship, thoſe which are faved : 


| |. 1 1 wiſts Goods ſnall contribute in Proportion; and this common Calamiry ſhall be e. 
e coming from qually born by all the Parties intereſted, which is called Average; ands F* 
. coming quauy Y All tt 8 
1 3 allowed by the Civil Law, the Cuſtoms of Merchants, and our Law. 
: 43 ** 6 owns or | | . 


Places may be caſt over-board. Molloy 246. 


Molloy 2.50. In this Contribution, not only the Maſter, Owners, and Preighters e 

the Ship ſhall bear a proportionable Share in the Loſs, but alſo Paſſer ja 

| | gers for ſuch Wares as they have in the Ship; alſo Paſſengers, who hat 
We no Wares or Goods in the Ship, yet in regard they are a Burthen 0 Þ 

; . the Ship, Eſtimate is to be made of his and their Apparel, Rings 2d! 

| | Jewels, towards a Contribution of the Loſs; and in general ir is {a 2 

F that every Thing ſhall contribute, except the Proviſions of the Ship, nd 

Wi | the Men who are neceſſary ro work the Ship. | 3 

15 Molloy 2471. The Maſter ought to be careful, that only thoſe Things of the let“ 

| Value and greateſt Weight be flung over-board ; alſo he and the Cres 

(or moſt of them) muſt ſwear that the Goods were caſt over-board f 

no other Cauſe but purely for the Safety of the Ship and Lading. - 

Aol 249, If to avoid the Danger of a Storm, the Maſter cuts down the Mas 

and Sails, and they falling into the Sea are loſt, this Damage is to k 

made good by Ship and Lading, pro rata; otherwiſe if the Caſe bu 

pens by Storm, or other Caſualties. | 3 
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Alſo, if through the Rifling of the Ship, Caſting over-board, and 
Lightning the Ship, any. of the remaining Goods are ipoiled, either with 
Wet or otherwiſe, thoſe which are preſerved mult contribute towards the 
Loſs of the Goods impaired, as well as to thoſe which were intirely loſt. 

The Goods ſaved and loſt are to be eſtimated according as the Goods 
ſaved were ſold for, Freight and other neceſſary Charges being firſt de- 
ducted, and in ſuch Proportion the Goods ſaved are to contribute. 

If a Maſter of a Ship lets out his Ship to Freight, and then receives 
his Compliment, and afterwards takes in Goods without Leave of the 
Freighters, and a Storm ariſes at Sea, and Part of the Freighters Goods 


but the Maſter muſt make good the Loſs out of his own Purſe. 


5 Alſo Average is not due, unleſs the Goods are loſt in ſuch a Manner, 
> that thereby the Reſidue in the Ship are ſaved ; as if Goods are thrown 
> over Board to lighten the Ship, or, by Compoſition, Part is given to a 


Pirate to ſave the reſt; but if a Pirate takes Part by Violence, Average 
ſhall not be paid for them. | 


So where A. being one of the Owners of a Ship, loaded on board her 


| | 210 Tons of Oil, and B. loaded on board her 80 Bales of Silk upon a 
* Freight, by Contract, boch to be delivered at London, the Ship was pur- 


ſued by Enemies and forced into an Harbour, Cc. and the Maſter or- 


Allow 235. 


Molley 2 50- t. 


Molioy 2.55 


| are caſt over Board, the remaining Goods are not ſubject to the Average, 


Nor 20 


Shetr. Per. 
Caſes, 18, 10. 
and athrrae.! 
in Parlia— 
ment. 


11 * 
* ve 


dered the Silk on Shore, being the moſt valuable Commodity (rho! they 


lay under the Oils, and took up a great deal of Time to get at them;) 


the Ship and Oils were afterwards taken, and the Owner of the Oils 
brought his Bill in Equity to have Contribution from the Owner of the 


Silk; but in this Caſe, as the Loſs of the Oils did not ſave the Silks, 


nor the ſaving the Silks loſe the Oils, the Bill was diſmiffed. 
If a Ship happens to be taken, and the Maſter, to redeem the Ship and %%% 249. 
Lading out of the Enemies or Pirates Hands, promiſes a certain Sum of Hard. 183. 


W 4 6 is 
63 N 


Money, for Performance whereof himſelf becomes a Pledge or Captive 


in the Cuſtody of the Captor; in this Caſe he is to be redeemed at the 


Coſts and Charges of the: Ship arid Lading, and all are to be contributory 


for his (a) Ranſom according to each Man's Intereſt. (a) And as 


a ä | he may ran 
# ſom the Ship. and Goods, ſo may he retain the Goods for his Satisfaction, in the ſame Manner as he 


may detain the Goods for Freight; but if he once ſuffers them out of his Poſſeſſion, he cannot after- 
& wards retake them. 6 Mod. 12, 13. 


So, where a Pirate takes Part of the Goods to ſpare the reſt, Contri- Moor 297. 


© bution muſt be paid; bur if a Pirate takes by Violence Part of the Goods, Melloy 249. 


the reſt are not ſubject to Average, unleſs the Merchant hath made an 


expreſs Agreement to pay it after the Ship is robbed. 


If A. and ſeveral others take their Paſſage in a Ferry boat, and being 4, oz. 


| 1 upon the Water, a Tempeſt ariſes, ſo that they are in Danger of being 2 Be, 2% 


x drowned ; upon. which, to preſerve their Lives, ſeveral of the Goods are 12 Ce. 62. 
I caſt over Board, among which a Pack of Goods of Als of great Value is : 
© brown over; in this Caſe, there ſhall be no Average, but the Ferryman 


muſt anſwer for the Goods; becauſe, for his Hire, he runs the Venture 


of the Voyage. 2 
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(G) Of Hypothecation, 


Fa Ship be at Sea and ſpring a Leak, or is otherwiſe in Danger of i Rel. Ab.. 
being loſt; or the Voyage defeated for want of Proviſons or other 33 


LNeceſſaries; in theſe Caſes of Extremity, the Maſter may pledge or 7 


A for. 918. 


hypothe- 


chat it is ſo by the Laws of Oleron, of which our Law rakes Notice. A, =. 
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(a) The hy pothecate the Ship and Goods, or (a) either of them, for ſuch Ne. | Me 
Maſter may ceffaries as are wanting, which Power is implicitly given him in (S) con. 
hypothecate ue; ſt els bb 4 } 
either Ship ſtituting him Maſter, and which he may exerciſe, rather than that thy Joch 
or Goods, Ship ſhould be loſt, or the Voyage defeated. Nu. 
for the Ma- ö 4 
ſter is intruſted with both Cand repreſents the Traders as well as Owners of the Ship. 1 Falk 4 : den 
(b) That he who is reputed Maſter may do the ſame. Ney 95. u. 


1%. 
mal 
was 
r. 
bis 
the 
& lai 
not 
and 


betu 


Molly 213. The Maſter cannot hypothecate the Ship or Goods for any Debt of 
his own, nor in any Caſe, but for the Preſervation of the Ship and com. 
pleating the Voyage. ä 

1 Sid. 453. Alfo the Malter cannot (c) ſell the Ship and broken Tackle, tho' there 

15 e is no Probability of its being ſaved, partly in Reſpect of the Tempeſt, 

cannot hy- and partly in Reſpect of the Barbarity of the Inhabitants, who took 


pothecate, away every Thing that was caſt on the Shore. 
he may ſell 
ſo much of the Lading as is neceſſary, Sc. Molloy 214. 


Molley 214. If the Veſſel happens to be wrecked or caſt away, and the Mariners 
by their great Pains and Care, recover ſome of the Ruins and Lading, 
the Maſter in that Caſe may pledge the ſame, and diſtribute the Money 


among the Mariners, or ſo much as ſhall be neceſſary to the defraying | Sc 
of their Expences to their own Country ; but if the Mariners no way con- Man 
tributed to the Salvage, then their Reward is ſunk and loſt with the Dart 
Veſſel; and if there be any conſiderable Part of the Lading preſerved, et th 
he ought not to diſmiſs his Mariners till Advice from the Laders or nec 
Freighters. fende 
(4% 6 Mod.79 But altho* Hypothecation of Ships be abſolutely neceſſary for Naviga Neale 
1 Salk. 35- tion, without which Maſters could not get Credit Abroad; yet a Maſtr curia 
2 161. cannot make the Owner (4) perſonally liable by any Contract of his, bu be a 
(e) Ney 95. (e) the Ship and Cargo ſhall be liable where he hypothecates for Neceſ. perſe 


ſaries, altho* ſuch Neceſſaries were not actually employed or laid out n ties, 
the Service of the Ship or Voyage, and the Owners and Freighters mut of A 
take their Remedy againſt the Maſter. 

Molloy 214. The Maſter can only hypothecate, where the Calamity or Want af 


6 Med. 79. Neceſſaries happened after the Ship had put to Sea; and therefore the Thin 
— ag 2 Admiralty Court is allowed to have Juriſdiction herein, ſo far as to ſub- is nec 
ä ject the Ship, but cannot proceed againſt the Perſon otherwiſe, than asit ment 
is neceſſary to make him Party towards the Condemnation of the Ship. dant' 


1 Salk, 34. And therefore where A. contracted with B. for a Cable, which he de- 
3 Med 244. livered at Ratcliff upon Thames, and B. ſued in the Admiralty, a Probi- 


6 HT 2 bition was granted, tho? it was inſiſted, that the Want of the Cable was Parts 
RE occaſioned by the Streſs of Weather at Sea; for here the Contract was Part 
at Land, and a Remedy for the Breach at Common Law; but had the all th 
Hypothecation been at Rotterdam, or any other foreign Port, the Remedy the I 

had been proper in the Admiralty Court. | 8 -y 

| Thall | 

ceſſita 

COT 2 If 

forma 

the P 

(H) Of Charter-Parties. je Bo 

8 . Charter-Party is an Agreement by Indenture, whereby the Owners, vile, 
2 Vent. 196. Maſter and Freighters of a Ship covenant with each other, that be aee 


Stite 1333 ſuch a Ship ſhall be fit and ready to fail, take in ſuch and ſuch Lading; 
2 She. 384. carry and tranſport the ſame to ſuch Flace or Places, in Conſideration 


Palm. 399. . ch 
> Fel. 40 whereof, the Freighters or Merchants are to pay ſo much, Ec. and ſu 


| more 0 
2 52. 


vo 


248. 5. 10. Charter-Party being only a Covenant or Agreement, ſhall be were 
25 according 


Pop. 161. 2 by 
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according to the Intention of the Parties, and the uſual Cuſtoms of 
Merchants. | { | 
An Indenture of Charter-Party was made between Scudamore and 2 Irp.6;; 
T ochers, Owners of the good Ship called B. whereof Robert Pitman was 18 74. 
Ilaſter, of the one Part, and Vandeſtene of the other Part; in which In- Aer 4 
enture the Plaintiff covenanted with the ſaid Jandeſtene and Robert Pit- io be Las 
nau; and alſo Vandeſteue covenanted with the Plaintiff and Robert Pit- _ 
nn au, and bound themſelves to the Plaintiff and Robert Pit man for Perfor- 
ET mance of Covenants in 600 J. and the Concluſion of the ſaid Indenture 
as, In Witneſs whereof the Parties aboveſaid to theſe preſent Indentures 
Mare put their Seals; and the ſaid Robert Pitman to the ſaid Indenture put 
bis Hand and Seal, and delivered the ſame; the Defendant, in Bar of 
the ſaid Action, pleaded the Releaſe of Pitman, Sc. whereupon the 
laintiff demurred ; and it was adjudged, that the Releaſe of Pitman did 
not bar the Plaintiff, becauſe he was no (a) Party to the Indenture ; (% 1 Liv. 
and the Diverſity was taken and agreed between an Indenture reciprocal 23; 
between Parties on the one Side, and Parties on the other Side, as this 
vas; for there no Bond, Covenant or Grant, can be made to or with 
2 ny that is not Party to the Deed ; but where the Deed indented is not 
reciprocal, but is without a between, Oc. as omnibus Chriſti fidelibus, Ec. 
there a Bond, Covenant or Grant may be made to divers ſeveral Perſons. 
So where an Action was brought on a Charter-Party, which was in this 2 Les. 74. 
Manner, This indented Charter- Party witneſſeth, that Binley, Maſter, and 3 Reb. ya, 
EPart-Owner of the Ship, with Conſent of Cooker, the other Part-Owner, hath * 
er the Ship to Child for ſuch a Voyage, and Child covenants with Binley, ie 
nec non with Cooker to pay 300. Cooker brings the Action, and the De- 3 Lee. 139. 
fendant Child pleads, that only he and Biuley were the Parties to and S. C. cited. 
ſealed the Indenture ; whereupon the Plaintiff demurred ; & per totam 
curiam, tho' the Deed be indented, yet, not being inter partes, there may 
be a Covenant with a Stranger, as if it were a Deed Poll, or in the firſt 
Perſon, Know ye that J, Sc. otherwiſe, where the Deed is between Par- 
ties, 2 no one, that is a Stranger, can take Advantage thereof by Way 
In an Action on a Charter-Party a Breach muſt be aſſigned, which the Vide Tit. Co- 
Party may do in the very Words of the Agreement; and if there be an 3323 
Thing to be done by the Plaintiff, which, in the Nature of the Thing, C Jun. 2 14 
is neceſſary to enable the Defendant to perform his Part of the Agree» 
ment, if the Plaintiff hath not done his Part, this will excuſe the Defen- 
dant's Omiſhon. _ _ | | 5 
If, in an Action of Covenant, the Plaintiff declares upon a Charter- Fon. 186. 
Party, by which the Plaintiff, being Maſter of a Ship, was to pay two Bellany ver. 
Parts of the Port-Charges, and the Factor of the Defendant the other Rel. 
Part; and the Plaintiff ſhews, that he ſailed from L. to C. and there paid 
all the Port-Charges, viz. two Parts for himſelf, and the other Part for 
the Defendant ; and that the Defendant had not repaid him; this Breach 
is well aſſigned ; for, when the Plaintiff ſays he paid the third Part, it 
| ſhall not be intended the Defendant: did, but that the Plaintiff was ne- 
ceſſitated to pay it, or otherwiſe his Ship would be ſtayed in the Port. 

If A. covenants to pay 3 J. per Tun for Goods imported, and for Per- 2 Leo. 124. 
formance thereof binds himſelf in a Penalty, and in an Action thereupon, Alen 9. S. P. 
the Plaintiff aſſigns for Breach the Non- payment for ſo many Tuns, and 

a Hogſhead, which came to ſo much; this is naught, (5) for the Cove- (4 = __ 
& nant is only to pay by the Ton; tho' it was ſaid per cur* to be other- 338 


a . ( : board pe- 
wiſe, if the Covenant had been to pay, /ecundum ratam, 3 l. per Ton. ls as 


a 1 Freight mult 
be according to Freight for the like accuſtomed Voyage Molloy 232. — And if a Ship be freighted 


ſor 209 Tons or rhereabours, the Addition of thereabeuts is commonly reduced to be within 5 Ton 


more or leſs, as the Mojety of the Number ten, whereef the whole Number is compounded. Molley 
231. 
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FEES 


2 Vern. 210, If a Charter be ſo worded, that there can be no Remedy thereon at 
STS Law ; yet the Party having a juſt Demand may be relieved in Equity 
as where by the Agreement there was no Freight to be paid for the ou. 
ward bound Cargo, and when tlie Ship arrived beyond Sea, the Factor 
had no Goods at all to load the Ship with; and the Court decreed Pay. 
ment of the Freight. 8 | 1 
2 Vern, 12. So where the Haft- India Company took Bonds from the Mariners and 
Officers of a Ship not to demand their Wages, unleſs the Ship returned 
to the Port in London; and the Ship arrived at a delivering Port, and 
was afterwards taken by the French ; and it was held by my Lord Chief 
Juſtice: Holt, in an Action tried by him, and likewiſe in Chancery, that 
the Seamen and Officers ſhould have their Wages, to the Time of the 
Arrivaliob the Ship at the delivering Port. ul 
2 Vern. 242, The Plaintiff, a Merchant in London, hired the Defendant's Ship to 
Draddy ver. freight for a Voyage to Bourdeaux, at 3 J. 105. a Ton; it happened, that 
Deacon. an Imbargo was laid on all Merchant Ships for 6 Weeks; the Ship after. 
wards proceeded on her Voyage to Bourdeanx'; and the Defendant not 
diſcovering what Agreement he had made with the Plaintiff in England, 
the Plaintiff's Factors and Correſpondents there agree to allow the Le. 
fendant 6 J. 10 5. per Ton, upon which latter Agreement, the Defendant 
recovered at Law. A Bill being exhibited for Relief againſt this ſecond and 
underhand Agreement, obtained, as was alledged, by Fraud, was dif. 
* . miſſed; for the Defendant was at Liberty to make a new Agreement, by 
© Reaſon that the Performance of the firſt was obſtructed by the Imbargo 


* 
* 


aäaatfter laid on all Merchant Ships. 1 
2 ban. C A Maſter of a Ship, without the Owner, treated with the Plaintiff, 
238. Merchant, for the Freight of the Ship at 80 Tons, and accordingly en- 
tered into a Charter- Party with him to ſail from London to Falmonth, and 


thence to Barcelona, without altering the Voyage, and there to unlade b 
at a certain Rate per Ton; and for Performance, the Maſter binds the WF 2 
Ship, Tackle, Sc. valued at 300 J. the Maſter deviates, and commits Bar: 1 
ratry, by which the Merchant in Effect loſeth his Voyage and Goods a 
The Merchant had a Sentence againſt the Maſter and Ship in Barcela, b 
which was confirmed in a higher Court in ain; and the Owner having le 
brought Trover for the Ship, the Merchant exhibited his Bill to be n. re 
lieved againſt this Action, arid likewiſe another Action brought for = 
Freight; and it was held by my Lord Chancellor, that the Charter u 
Party having valued the Ship at/a certain Rate, the Owner is not liable 

further, and the Maſter is liable for Deviation and Barratry; for ſhould ta 
it be otherwiſe, Maſters would be Owners of all Mens Ships and Eſtate th 

1 Rol. Alr. If a Charter-Party be made in England, to do certain Things on fee , 
532 ral Places en the Sea, tho“ no Act is to be done in England, but all upon pu 
1 Kot. Rep. the Sea; yet no Suit can be in the Admiralty Court for the Nor WW th 
: be. 135, Þ formanee of the Agreement; for the Contract is the Original, vit. = 
139,142, out which no Cauſe of Suit can be; and this Contract is out of thei WF my 
Hob. 212. Juriſdiction ; for Where Part is triabſe by the Common Law, and Pa! WF by, 
1 40. by the Admiral Law, the Common Law ſhall be preferred. N. but 

ike Point. 110 903 mi 5 5 90 bine Giie . Fe ö * b 
N t bus „ erhiqmi 2508 u : 5 
— '. —ê CCC — — Le. 
Dig „enn T nem 6 10t zt hne (4063135 201 246 Bini“ e 
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0 Ok policies of Inlurante. ve 
S K nolan Ae : un Means . K. en . 5 Co; 
En ] Nſuring is, where. a, Man, for a certain Sum, takes upon him the Riſq of: 
I that Goods are to run in Tranſportation from Place to Place; and el othe 
N Cuſtom or Uſage among Merchants, when they make any Adventures * Bi whe 
Sea, to give a Premium or Conſideration to Corporations erected ig 


4 ; that Purpoſe, or to particular, Perſons, to have from ſuch Corporation 


0 


£ the Uſage among Merchants. 2 Salk. 443. 
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or particular Perſons, Aſſurance of or upon Ships, Goods or Merchan- 
dize adventured, or ſome of them, at ſuch Rates or Prices as the Par- 
ties Aſſurers and the Parties aſſured can agree, hath prevailed Time out 
of Mind; and ſuch Kind of Contract, or Dealing, is commonly called a 
(a) Policy of Aſſurance, or Inſurance ; and was ar firſt introduced, that (4) Thattho' 
a Merchant having a Loſs might not be undone, many bearing the Bur- . 8 
then together; and hath divers Times received the Countenance and 2 


l it is a ſacred 
Sanction of ſeveral (4) Acts of Parliament. COW Thing; be- 
| b 8 4 405 ing of great 
Credit, and much for the Support, Conveniency and Advantage of Trade. Sbin. 54, 55: 15 As 43 
Ele, cap. 12. and 14 & 15 Car. 2. cap. 25. by which Commiſhoners were, appointed for deciding of 
Pifterences ariſing upon Policies of Inſurance; for which 7 Inſt. 165: 4 Inſt. 2 50. Stile 166. 1 Sbocv. 
396, — 4 & 5 N. M. cap. 15. Penalties are inflicted on Perlons undertaking, by Way of Inſu- 
rance, to import prohibired Goods, without paying Cuſtoms, —— 10 Am. cap. 26. By which Policies 
muſt be ſtamped. — 6 Geo. 1, cap. 18. impowers his Majeſty to 22 two Charters for Inſurance of 
Ships and Merchandize, under the Terms therein declared; by which the Royal Exchange Aſuran e 
and the London Aſſurance, were created, — 11 Geo. 1. cap. Jo. enables the Inſurance Companies to plead 
the General Iſſue to Actions brought againſt them; enacts, that the Policy ſhall iſſue, or be made 
out, within three Days after the Inſurance; that it ſhall be ſtamped, on Pain of 1001. and declares 
all promiſſory Notes for Inſurances void. | | 


, 


As this Method of Inſuring was at firſt ſet up for the Benefit-of Trade, Preced Chan. 
ſo the Courts have been always careful that no ill Uſe has been made of 270. p 
it. Hence it hath been held, that if a Man has no Intereſt, and inſures, . 269. 
the Inſurance. is void; altho' it be expreſſed in the Policy, Jnterefted or 
not Intereſted; but it ſeems, that a Perſon, having ſome Intereſt in the 
Ship or Cargo, may inſure five Times as much ; becauſe a Merchant can- 
not tell how much, or how little, his Factor may have in Readineſs to 
lade on board his Ship. N 46:9 E 

The Defendant had lent 3007: on a Bottomry-Bond, and afterwards Abr. Eg. 373. 
inſured 450 J. on that Ship with the Plaintiff for ſix Guineas per Cent. Ceddart ver. 
Præmium, as intereſted for Money lent, Oc. the Ship out-lived the Time 297% 


. SY | Ms 2 Vern. 269. 
at which' the” Money was payable, and afterwards was loſt in the Ba- S. C. x 


9 


Indies; the Defendant recovered the Money on the Bottomry-Bond; and & vide 2Verr: 


afterwards ſued the Inſurers on their Policy, who brought their Bill to 717. 

be relieved; for that the Money inſured by the Policy, was the Money 

lent on the Bottomry; and that the Defendant was no otherwiſe inte- 

reſted in the Ship; and that the Money being paid, no Uſe ought to be 

made of the Policy; and the Court decreed the Policy to be delivered 

up. Sap? 1 | | Ry. ö + pas 

580 where a Policy is a perfect Cheat, as where a Perſon having cer- Molly 2 54. 

tain Intelligence that a Ship is loſt, inſures ſo much, this ſhall not bind 


- 


the Inſurer. 


So where an old Veſſel is painted, and Goods of little or no Value Molley 254. 
put on board, and a large Sum. inſured, and the Ship is voluntarily ſunk, 

the Inſurers, cannot rec ver. | I 

If in the Policy, the Ship is warranted: to depart with Convoy, this Carth. 216, 
muſt be (c) underſtood not only departing the firſt Port with Convoy, 212. 

but alfa, a Continuance with ſuch Convoy during the Voyage, if poſſible; : Er 


but if a Ship leaves the Port with Convoy, and is afterwards ſeparated 4 Mod 58. 


8 by Streſs 0 Weather, and taken by the Enemy, the Inſurers are liable. S C. Fef- 


* 8 ' . hy IO F 1 ; ſeries ver. 
Legendra. (c) That the Clauſe warranted to depart with Convoy, muſt be conſtrued according to 


i; IJ . x | 


On a Policy of | Inſurance, which was to.inſure the Hilliam-Galley in a 2 Salt 445: 


Voyage from Bremen to the Port of London, warranted: to depart with Bend ver. 


Convoy, the Caſe was: The Galley ſer fail from Bremen under Convoy H [ 
of a Dutch Man of War to the Elb, where they were qoined with two ut Guild ball 
other Datch: Men of War, and ſeveral Dr and Engliſi Merchant Ships; | 
whence they failed to the Texel, where they found a Squadron of Fu- 

87ſþ Men of War, and an Admiral; after a Stay ef nine Weeks 


the v 
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2 Salk. 444. 


Green ver. 
Young. 


2 Vern, 716. 
Le Pypre ver. 


Farr. 


2 Salk. 444. 


| they ſet out from the Texe!, and the Galley was ſeparated in a Storm, 
and taken by a French Privateer; taken again by a Dutch Privateer, 


— 


| 
and paid 804. Salvage ; and it was ruled by Holt Ch. J. that the Voyage 
ought to be according to Uſage ; and that there going to the EI, tho Þ# 
in Fact out of the Way, was no Deviation; for till atter the Year 1703. 
there was no Convoy for Ships directly from Bremen to London; and the 
Plaintiff had a Verdict. | "A 

If after a Policy of Inſurance a Damage happens, and afterwards in 
the ſame Voyage a Deviation; yet the Aſſured ſhall recover for what 
happened before the Deviation; for the Policy is diſcharged from the 
Time of the Deviation only. 

On a Policy of Inſurance on Goods by Agreement valued at 600 / 
and the Inſured not to be obliged to prove any Intereſt ; the Lord Chan. 
cellor ordered the Defendant to diſcover what Goods he put on board 
for although the Defendant offered ro renounce all Intereſt to the In- 


ſurers, yet he referred it to a Maſter to examine the Value of the! 8. 
Goods ſaved, and to deduct it out of the Value, or Sum of 6001, a ©& ®! 
which the Goods were valued by the Agreement. | gw 

A Ship inſured was in her Voyage ſeiſed by the Government, and | % 


turned into a Fireſhip; the Queſtion was, whether the Inſurers wert! 
liable; Holt Ch. J. thought it was within the Word Detention ; but the TH 


Cauſe was referred. | 


2 Vern. 176. Where a Policy of Inſurance is againſt Reſtraint of Princes, that ex: 85 
3 1 1 tends not where the Inſured ſhall navigate againſt the Law of Countries 10 
En or where there ſhall be a Seiſure for not paying Cuſtom, or che like, * 
Skin. 411. If a Man pay Money on a Policy of Inſurance, ſuppoſing a Le | — 
412. Temp- Where there was not any Loſs; this ſhall be deemed Money received u pt 
kin ver. the Uſe of the Inſurer, for which he may maintain an Action. b | 
1 156. S. P. and that an Indebitatus Aſum:ſit lies for ſuch Money, paid on à void Policy ; 4 8 
where the Inſured not having any Intereſt, yet inſures ſo mnch, & W. Wore; | © gor 
Skin. 243. A Policy of Inſurance run, Until the Ship ſhall have ended and |: 118 
Per Cur. diſcharged of her Voyage; Arrival at the Port to which ſhe is bound ö caic 
not a Diſcharge, until ſhe is unladed. ab 5 | E poſ 

Skin, 327. In an Action upon a Charter-party, the Caſe was, That J. S. inſured mai 
for him, and ſuch who ſhould have Goods upon ſach Ship ; and A. 3 F% the 

brought an Action on this Charter-party, and made Averment he hal the 

Soods upon the Ship; and held good; but per Holt Ch. J. if the Goo whi 


were afſured, as the Goods of an Hamburgbher, who was an Ally, and tit 7 
Goods were the Goods of a Frenchmen, who was an Enemy; this i 
Fraud, and the Aſſurance is not good. * * ee 
a Policy, the whic 


Skin. 44. At Guild-hall, in an Action upon the Caſe upon loſe 
warranted, that the Ship ſhall have four Paſſes, viz. a' Paſs from m at 
King of England, from the King of France, from the King of Sea 
land, and the States of Holland; and the Goods were to be the Good Equ 
of ſuch a Poliſh Subject, on board the Ship, vocat The City of Marei was 
an Action on this Policy being brought, it appeared upon the Evidence 
| that the Paſſes bore Date in April or May, and that the Ship, to weich! 
(a) A Mi- they applied theſe, Paſſes, then was regnant, and vocat by (a) anothe 
— OP Name, and that ſhe was not named The City of Warſaw before Auguft u. . J. 
ame of the i and theres hf 5 Cont 
Ship, and af- lowing; and therefore theſe were not good and effectual Paſſes for tu 
terward alte - Ship, according to the Guarranty of the Policy, the which intended god s at 
red by Con- Paſſes, and not eluſory vain Paſſes; and they being a Fraud upon tif ay 


_ _ Io Subſcribers, the Policy will not bind them: Alſo another Objection v9 


vered. 2 Salk, made, the which was, that the Paſſes were for Goods whic 


444. 


belong 
to the Subjects of the King of Poland, and ſo reſtrained only to then 
but the Goods on board were not of the Subjects of Poland but of H 


land, and therefore not within the Intent of the Policy: It was ala 


4 | inſiſtel 1 
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inſiſted, that the Policy being for Goods of ſuch a one, without Ac- 
count, they ought to. prove that they had any Goods on board, or had 
ſhipped any Goods by Order of a third Perſon ; though being without Ac- 
count, they need not prove the Particulars; and that ſo was the Practice; 
which was not contradicted by Iſolt Ch. ]. 


(K) Of Bottomry-Bonds. 


Ottomry, or Fænus nauticum, is ſo called from the Bottom of the x41, 293. 
Ship, a Part being put for the Whole, and is in Nature of a Mort- 5 Co. 70. 
gage of a Ship; by which the Mortgagor, or Obligor, in Conſideration Skin. 153. 
of ua Sum of Money, obliges himſelf to pay ſo much on the ſafe Re- 
turn of the Ship; but in caſe the Ship be loſt, then the Obligee, or 
Mortgagee, to loſe the whole Money, according to the Condition of the 
Bond; and theſe Kind of Contracts are held lawful, and are not uſu- 
EZ rious, tho” greater Intercſt be reſerved than the Statutes allow, by Rea- 
ſon of the Hazard the Lender runs, and being found uſeful for Navi- 
gation and Commerce. | | | 
| As where A. lends B. 1001. to freight a Ship abroad, and they agree, 2 Rel. Rep. 48. 
that if the Ship comes home ſafe A. ſhall have 150/7. and that if ſhe 5 © 79, — | 
do not, that he ſhall loſe the 100 J. this is not Uſury, but good by the _ au p27 he 
Cuſtom of Merchants; becauſe of the great Perils of the Sea, and both 1 Xe. 539, 
Principal and Intereſt run the ſame Hazard of being loſt ; but if the 711. 
Principal be ſecured, and the Intereſt only depend on an Hazard, if it 
EZ be more than is lawful, it is Uſury. {| 
So where the Condition of a Bottomry-Bond was, that if the Obli- 1 Tee. 54 q 
gor, or the Ship, or the Goods, return ſafe, then to pay more than the 1 Sid. 27. i| 
legal Intereſt ; this was adjudged good by the Cuſtom of Merchants, | 
tho' it depends on many Contingencies; and tho' the Obligee may be 
© ſaid to run little Hazard; and tho' any of the Contingencies become im- \ 
E poſſible ; as if the Obligor die before his Return, Cc. yet the Bond re- ; if 
mains payable, contrary to the general Rule of Law in ſuch Caſes; for f 
the Law ſupplies thoſe Words, which ſhall fir happen, and forecloſes g 6 
the Election of the Obligor, and gives it to the Obligee to take his, on 6 
which of the Contingencies ſhall firſt happen. 1 


The Plaintiff entered into a penal Bond of Bottomry to pay 40 J. per 2 Chan. Ca. | 
Month for 50 J. the Ship was to go from Holland to the Spaniſb Iſlands, 130. « 
and ſo to return for England, but if ſhe periſhed, the Defendant was to 1 

12S loſe his 507. ſhe went accordingly to the Spaniſh Hands, took in Moors i 
at Africk, and upon that Occaſion went to Barbadoes, and then periſhed at A 
ea; the Plaintiff being ſued on the Bond and Penalty, ſought Relief in 


== Equity, pretending that the (a) Deviation was of Neceſſity; but his Bill (a) If a Ship | 
vas diſmiſſed, ſaving as to the Penalty. | deviates in | 
her Voyage, U 

and is after loſt, the Plaintiff, who had lent Money on her Hull, ſhall recover. Skin. My | 


F.. entered into a Bottomry-Bond, whereby he bound himſelf in 1 Vers. 263. 
Conſideration of 400 J. as well to perform the Voyage within ſix Months, P*g*ilder ver. | 
0-5 at the fix Months End to pay the 4001. and 40. Præmium, in caſe the Depoiſer. | | * 
0 cfſel arrived ſafe, and was not loſt in the Voyage; and it fell out, 43 
hat F. S. never went the Voyage, whereby his Bond became forfeited ; 
nd he preferred a Bill to be relieved, and in regard the Ship lay all 1 
long in the Port of London, ſo that the Defendant run no Hazard of | 
Woling his Principal; the Lord Keeper decreed, that he ſhould loſe the i 
'remium of 401. and be contented with his ordinary Intereſt. | If 
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Abr. Eg. 372. 
Dandy ver. 
Turner. 


For the An- 
riquity of 
Exchange, 
vide Molly 
277. 

Malyne 269. 
— That the 
true Mca- 
ſure of Ex- 
change is par 
pro pari, or 
Value for 
Value. Molloy 


274 


A 'Part-owner of a Ship borrowed Money of the Plaintiff upon a Bot: 
tomry- Bond, payable on the Return of the Ship from the Voyage ; ſhe 
was then going in the Service of the Eaſ- India Company, and the Egg. 
India Company broke up the Ship in the Indies; the Owners brought 
their Action againſt the Company, and recovered Damages, but they 
did not amount to a full Satisfaction; and the Obligee brought his Bil 
to have his proportionable Satisfaction out of the Money recovered ; but 
his Bill was diſmiſſed, and he left to recover as well as he could at Lay, 
the Court declaring, that they would never aſſiſt a Bottomry-Bond, 


which carried an ynreaſqnable Intereſt. 


(L) Of Bills of Exchange: And herein, 


1. Of the Nature and different Kinds of Stlls of Ex 
change and negotiable Notes: And herein, 


1. Ok Fozeign Bills. 


H E Cuſtom of Merchants, in relation to Foreign Bills of Exchange, 

ſeems to have prevailed Time out of Mind; and was at firſt ig- 
troduced for the Expedition of Trade and its Safety, and to prevent the 
Exportation of Money out of the Realm; and hath therefore been 4. 
ways countenanced and incouraged, as a Matter of great Eaſe and Ad. 
vantage to Trade, and is now become Part of the Law of the Land; 
and as Bills of Exchange. are eſtabliſhed meerly by the Cuſtom of Mer. 
chants, and for their Benefit; ſo their Rules and Cuſtows are allowed v 
preſcribe their Form and ſeveral Properties, as to their creating Engage- 
ments on the Parties that are concerned in them. 


Where the King of Portugal lowered his Coin, this not to prejudice the Drawer here. Sb. 


274. —— That originally there could be no Exchange, without the King's Licence. Molloy £74. 


1 Rol. Abr. 6. 
Cro. Fac. 306. 
Cro. Car. 301. 


Carth. Jo 
| Renew ver. 
Axton. 
1 Show. 341. 
1 
(a) Nor are 
Bills of Ex- 
change, for 


By this Cuſtom, if a Merchant abroad draw a Bill on a Merchant here, a 


vice verſa, requeſting him to pay a certain Sum of Money, and the Drav BY 
er ſets his Name to it; this amounts to a Promiſe to pay, and ſubjech 
him, tho“ but a collateral Engagement, to an Action on the Non-payment. = 
Cro Car. 301. And if the Drawee, or be on whom the Bill is drawn, refuſe to 2. 
| cept it, or having accepted it, refuſe to pay it, the Payee, or he in 
whoſe Favour it is drawn, may proteſt it, and ſhall recover agaiaſt te 
Drawer, not only the principal Sum, but likewiſe all Intereſt, Coſts ani 
Damages, by Reaſon of the Proteſt or Refuſal of Acceptance, or Pi. 


ment of the Money. 


But tho? the Cuſtom of Merchants, in relation to Bills of Exchange, b 4 
eſtabliſhed by the Common Law, and ſuch Bills, being Securities for Mo-! 


ney, are of great Credit among them; yet are they not allowed to be de. 


curities of as high a Nature as Bonds or Specialties; and therefore it bath 1 
been adjudged, that a Bill of Exchange is within the Statute of (a) Lin- 


tations, and muſt be ſued for within ſix Years after it becomes payable. 


Value received, ſuch Matters of Account, as are intended by the Exception in the St 4 


tute concerning Merchants Accounts. Cartb. 226. But for this, vide Tit. Limitation of 4#ions. 


Vide Head of Alfo a Bill of Exchange is to be conſidered as a ſimple Contract Debt, 2 * 


— in a Courſe of Adminiſtration, which an Executor or Adminiſtrator cu. 


fors. 


not diſcharge before Debts by Bond, without being guilty of a Devafaz" 
I | 99 


* 


— 
_— 
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n 
* 


Sa, if a Merchant in London draw à Bill of Exchange on his Corre- Carth. 373. 
ſpondent in Newcaſtle, in Favour of 7. & and the Bill is refuſed, and Lemans ver. 
7 & dies inteſtate, his Adminiſtrator, on Letters of Adminiſtration ta- — * 
Len out in Durban, cannot bring an Action, on the Cuſtöm of Mer- S.. 
chants, againſt the Drawer, and lay the ſame in London; for that a Bill 

of Exchange is not equal to a Bond or Specialty, which are the De- 
ceaſcd's Goods, where they happen to be at his Death, but ls à ſimple 

Contract, which follows the Perſon of the Debtor, and makes Fon, o- 

tabilia where the Debtor reſides; and therefore Adminiſtration ought to 

have been taken out in London. 1 10 | | 

Alſo this Cuſtom ſhall not prevail againſt the Privilege of Infants, fo Carts. 160. 

as to bind them; and accordingly it hath been adjudged, that if an In- Williams ver, 
* fant draw a Bill of Exchange, Infancy is a good Plea in Bar to an Action Harries 
brought againſt him. T7 
* Bills of Exchange are uſually drawn payable on Sight, fo many Days au 2-5. 
after Sight, or after Date, or on ſingle, double or treble (a) Ufances ; (a) An U- 
and it is frequent to draw 2 or 3 for the ſame Sum, and of the ſame lance is ſaid 
Pate, for Fear of Lofs or Miſcarriage, which carry a (V) Condition with ;? be regu- 


larly a 
= them that only one ſhall be paid. Month. A. 
| | loy 277. 
I Show. 317. —— But yet yaries according to the Cuſtoms. of particular Countries; and therefore, 
* where the Plaintiff declared on a Bill of Exchange drawn at Amflerdam, payable at London, at two 


” Uſances, and did not ſhew what the two Uſances were, Judgment was giver for the Defendant, for 
the Court could not take Notice of foreign Ufanecs which varied, being longer in one Place than 
in another. 1 Salk. 131. Buckley ver. Cambel. (6) Therefor e, if there are three Bills for the ſa me 
Sum, and an A Gion is brought on one of them, and the Plaintiff declare, that the Money in Billa 
piradicta mentionat is not paid ; this is ſufficient without averring, that it was not paid on the other Bills, 
; becauls the Sum is the ſame in all the Bills. Carth. 510. 1 Salk. 130. adjudged. 


2. Of Inland Bills. 


Inland Bills of | Exchange are thoſe drawn by one Merchant reſiding 6 Mod. 29, 
in one Part of the Kingdom, on another reſiding in ſome City or Town 8, 


uithin the ſame Kingdom; and theſe alſo being found uſeful to Trade 


and Commerce, have been eſtabliſhed on the ſame Foot with foreign Bills; 
* but at Common Law they differed from them in this, that there was no 


> Cuſtom of proteſting them, ſo as to ſubject the Drawer to Intereſt and 


Damages in Caſe of Non-payment, as there was on foreign Bills. 
Io remedy this Inconveniency, by the 9 1e M. 3. cap. 1). reciting, 
= that great Damages and other Inconveniencies do frequently happen in 
the Courſe of Trade and Commerce, by Reaſon of Delays of Payment 


: and other Neglects on Inland Bills of Exchange, It is enacted, © That 
all and every Bill or Bills of Exchange, drawn in, or dated at and 
I © from any trading City or- Town, or any other Place in the Kingdom 


= © of England, Dominion of Wales, or Town of Berwick upon Tiveed, 


of the Sum of 54 or upwards, upon any Perſon or Perſons of or in 


= © London, or any other trading City, Town, or any other Place (n which 
= © faid Bill or Bills of Exchange, ſhall be acknowledged and exprefſed the 
= © faid Value to be received,) and is, and ſhall be drawn payable at a cer- 


. x © tain Number of Days, Weeks, or Months after Date thereof; that 


; from and after Preſentation and Acceptance of the ſaid Bill or Bills 


© © of Exchange, (which Acceptance ſhall be by the underwriting the 


= © fame under the Party's Hand ſo accepting ;) and dfter the Expira- 
= © tion of 3 Days after the ſaid Bill or Bills ſhall become due, the Party 


do whom the ſaid Bill or Bills are made payable, his Servant, Agent 


bor Aſſigns may, and ſhall cauſe the ſaid Bill or Bills to be proteſted 
Aby a Notary Publick, and in Default of ſuch Notary Publick, 


= * by any other ſubſtantial Perſon of the City, Town, or Place, in the 
, * Preſence of two or more credible Witneſſes ; Refuſal or Neglect being 


= © firſt made of due Payment of the ſame ; which Proteſt ſhall be made 
© and 
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and written under a fair written Copy of the ſaid Bill of Exchange, in 
c the Words or Form following,” —— Know all Men, that I. A. B. on the 


Day of ' + - at the uſual. Place of Abode of the ſaid” ** bare 
ich th | 


demanded Payment of the Bill, of which the Above is the Copy, w 

ſaid + did not pay; wherefore [ the ſaid ao OP the 
ſaid Bill dated at this Day of © which Proteſt ſo made 
© as aforeſaid, ſhall within 14 Days after making thereof be ſent, or 
otherwiſe due Notice ſhall be given thereof to the Party from whom 
the ſaid Bill or Bills were received, who is, upon producing ſuch Pro. 
reſt, to repay the ſaid Bill or Bills, together with all Intereſt and 
Charges from the Day ſuch Bill or Bills were proteſted, for which 
Proteſt ſhall be paid a Sum, not exceeding the Sum of Six-pence; and 
in Default or Neglect of ſuch Proteſt made and ſer, or due Notice 
given within the Days before limited, the Perſon ſo failing or neg. 
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which do and ſhall accrue thereby. 
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en a 


lecting thereof, is and ſhall be liable to all Coſts, Damages and Intereſ;, F . 


© Provided, nevertheleſs, that in Caſe any ſuch Inland Bill or Bills of g f 


00 


Bills is, and 
Tenour with thoſe firſt given the Perſon or Perſons, to whom they art 
© and ſhall be ſo delivered, giving Security, if demanded, to the fail 
© Drawer, to indemnify him againſt all Perſons whatſoever, in Caſe the 
c ſaid Bill or Bills of Exchange, fo alledged to be loſt or miſcarried, ſhal 
© be found again.? | | 2 

But this Statute was deficient, in that it had no Effect, unleſs the 


Party on whom the Bill was drawn accepted it, by under writing the 


ſame, which few or none cared to do. | 
To remedy which, by the 3 & 4 Ann. cap. 9. It is enacted, Tha 


in Caſe, upon preſenting any ſuch Bill or Bills of Exchange, the Pam 


© or; Parties on whom the ſaid ſhall be drawn, ſhall refuſe to accept the 


fame by underwriting the ſame as aforeſaid, the Party to whom te 


© {aid Bill or Bills are made payable, his Servant, Agent or Aſſigns, ma | 


and ſhall cauſe the ſaid Bill or Bills to be proteſted for Non-acceprance; 
© as in Caſe of Foreign Bills of Exchange; any Thing in the ſaid Ad, 
© or any other Law to the contrary notwithſtanding, for which Proteſ 
© there ſhall be paid 2 s. and no more. | | 


© Provided, that no Acceptance of any ſuch Inland Bill of Exchanx ! 
ſhall be ſufficient to charge any Perſon whatſoever, unleſs the ſame e 


underwritten or indorſed in Writing thereupon ; and if ſuch Bill be not 
accepted by ſuch Underwriting or Indorſement in Writing, no Dravt 


was received, or left in Writing at the Place of his or her uſual Abode; 
and if ſuch Bill be accepted, and not paid before the Expiration of 


tereſt thereupon, unleſs a Proteſt be made and ſent, or Notice there 
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given, or left, as aforeſaid. 
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1 | 


of any ſuch Inland Bill ſhall be liable to pay any Coſts, Damages c 
Intereſt thereupon, unleſs ſuch Proteſt be made for Non-acceprant Þ 
thereof, and within 14 Days after ſuch Proteſt the ſame be ſent, u 
otherwiſe Notice thereof be given to the Party from whom the Bu? 


Days after the ſaid Bill ſhall become due and payable, then no Drauet 
of ſuch Bill ſhall be compellable to pay any Coſts, Damages or Io. 


be given in Manner and Form abovementioned ; nevertheleſs, erer“ 
Drawer of ſuch Bill ſhall be liable to make Payment of Coſts, Damages 
and Intereſt upon ſuch Inland Bill, if any one Proteſt be made i} 
Non-acceptance or Non-payment thereof, and Notice thereof be ſent}! 


Provided, that no ſuch Proteſt ſhall be neceſſary, either for Non- 4 
ceptance or Non-payment of any Inland Bill of Exchange, unleſs tie 
Value be acknowledged, and expreſſed on- ſuch Bill to be received; 

and unleſs ſuch Bill be drawn for the Payment of 20 J. or upwards 
an 
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Exchange ſhall happen to be loſt or miſcarried, within the Time befor 
limited for + 8 5 of the ſame, then the Drawer of tire ſaid Bill 
all be obliged to give another Bill or Bills of tbe ſane 
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and that the Proteſt hereby required for Non- acceptance, ſhall be made 
« by ſuch Perſons as are appointed by the above Statute 9 & 10 /. 3. 

© And it is further enacted by the ſaid Statute 3 Es 4 Ann. That 
« if any Perſon doth accept any ſuch Bill of Exchange, for, and in Satiſ- 
faction of any former Debt, or Sum of Money formerly due to him, 
« the ſatne ſhall be accounted and eſteemed a full and compleat Payment 
of ſuch Debt; if ſuch Perſon accepting of any ſuch Bill for his Debt, 
« doth not take his due Courſe to obtain Payment thereof, by endeavour- 
© ing to get the ſathe accepted and paid, and make his Proteſt as afore- 
« (ajd, either for Non-acceptance or Mon- payment thereof. 

© Provided, that nothing herein contained ſhall extend to Diſcharge 
© any Remedy that any Perſon may have againſt the Drawer, Acceptoi 
© or Indotſor of ſuch Bill.” 


3. Of Ptoniillozy and negotiable Notes, 


The Increaſe of Trade, and Neceſſity of Paper Credit, put Bankers 
and others upon an Expedient of bringing promiſſory Notes within the 
Cuſtom of Merchants, and making them negotiable, as Inland Bills of 
Exchange; but this the Judges would not admit of, promiſſory Notes 


1 Salk. 24. 


| oy 
6 Mod, 19. 


being only conſidered, by the Common Law, as Evidences of a Debt, 


and nor aſſignable or negotiable in their own Nature. 


But it being found neceſſary to make uſe of this Kind of Credit, by 
the (a) 3 & 4 Ann. tap. 9. reciting, that whereas it hath been held, 
that Notes in wrong ſigned by the Party who makes the ſame, where- 
by ſuch Party promiſes to pay unto any other Perſon; or his Order, an 
Sum of Money therein mentioned, are not / aſſignable or indorſible over 
within the Cuſtom of Merchants to any other Perſon ; and that ſuch Per- 
ſon, to whom the Sum of Money mentioned in ſuch Note is payable, 


cannot maintain an Action, by the Cuſtom of Merchants, againſt the 
Per ſon who firſt made and ngned the ſame; and that any Perſon to 


whom ſuch Note ſhould be aſſigned, indorſed, or made payable, could 


not, within the ſaid Cuſtom of Merchants, maintain any Action upon 


ſuch Note againſt the Perſon who firſt drew and ſigned the ſame ; there- 
fore ro the Intent, to encourage Trade and Commerce, which will be 
much advanced, if ſuch Notes ſhall have the ſame Effect as Inland Bills of 
Exchange, and ſhall be negotiated in like Manner, It is enacted, © That all 
Notes in Writing, that ſhall be made and ſigned by any Perſon or Per- 
© ſons, Body Politick or Corporate, or by the Servant or Agent of any 


Corporation, Banker, Goldſmith, Merchant or Trader, who is uſually 


* intruſted by him, her or them, to ſign ſuch promiſſory Notes for him 


| her or them, whereby ſuch Perſon or Perſons, Body Politick and Cor- 


* porate, his, her or their Servant or Agent as aforeſaid, doth, or ſhall pro- 


* © miſe to pay to any other Perſon or Perſons, Body Politick and Cor- 


* porate, his, her or their Order, or unto Bearer, any Sum of Money 
mentioned in ſuch Note, ſhall be taken and conſtrued to be, by Vertue 


$ © thereof, due and payable to any ſuch Perſon or Perſons, Body Politick 


and Corporate, to whom the ſame is made payable; and alſo every 
* ſuch Note payable to any Perſon or Perſons, Body Politick and Cor- 
* porate, his, her or their Order, ſhall be aſſignable or indorſible over, in 
* the ſame Manner as Inland Bills of Exchange are or may be accord- 
ing to the Cuſtom of Merchants; and that the Perſon or Perſons, Body 
© Politick and Corporate, to whom ſuch Sum of Money is or ſhall be by 
* ſuch Note made payable, ſhall and may maintain an Action for the 
* ſame in ſuch Manner, as he, ſhe or they might do upon an Inland Bill 


? * of Exchange, made or drawn according to the Cuſtom of Merchants, 
= *© againſt the Perſon or Perſons, Body Politick and Corporate, who or 
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whoſe Servant or Agent, as aforeſaid, ſigned the ſame; and that any 
Perſon or Perſons, Body Corporate and Politick, to whom ſuch Note 
that is payable to any Perſon or Perſons, Body Politick and Corpo. 
rate, his her or their Order, is indorſed or aſſigned, or the Money 


may maintain his, her or their Action for ſuch Sum of Money, either 
againſt the Perſon or Perſons, Body Politick and Corporate, who or 
whoſe Servant or Agent as aforeſaid ſigned fuch Note, or againſt any 
of the Perſons that indorſed the ſame, in like Manner as in Caſe of 
Inland Bills of Exchange; and in every ſuch Action, the Plaintiff or 
Plaintiffs ſhall recover his, her or their Damages and Coſts of Suit ; and 
© if ſuch Plaintiff or Plaintiffs ſhall be nonſuited, or a Verdict be given 
© againſt him, her or them, the Defendant or Defendants ſhall recover his 
© her or their Coſts againſt the Plaintiff or Plaintiffs; and every ſuch 
< Plaintiff or Plaintiffs, Defendant or Defendants reſpectively recovering, 
may ſue out Execution for ſuch Damages and Coſts by Capias, Bier; 
© facias, or . n n 
And it is further enacted by the ſaid Statute, © That all and every ſuch 

© Actions ſhall be commenced, ſued, and brought within ſuch Time, as i; 
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appointed for commencing or ſuing Actions upon the Cafe, by the Sta- 


| © tute 21 Fac. 1. Of Limitations. : 
© Provided, that no Body Politick or Corporate ſhall have Power, by 
© Virtue of this Act, to iſſue or give out any Notes by themſelves or their 
© Servants, other than ſuch as they might have iſſued, if this Act had 
© never been made“ mor 2202 
Trin. 6. Am, It hath been adjudged, that a Note wrote by the Plaintiff, and ſub- 
4ſþ ver. Ba ſcribed by: the Defendant, is a Note made and ſigned by the Defendant 
wor, in B. K. within this Act; for the Signing or Subſcribing is the Lien, and the Wri- 
| ting or making is only the mechanical Part of it. ö 
Ls 4 1d 4s . 491 


2. Mhat hall be aid a. Bill of Exchange, 02. negotfabl: 
Note, within. the Cuſtom. of Merchants. 


57 +5 (ul midi 23 LES 4 
Carth. 5io. As the Cyſtom of Merchants hath. eſtabliſhed theſe Bills and Notes, 
Ea 2 ſo hath it preſcribed thein Form, and required that the ſame ſhould be 
Cbecſeman. in Writing, and drawn. by the Party, or thoſe having legal Authority 
from him; and ſuch; Drawing raiſes a Contract to pay the Money with 
out any expreſs Promiſe. 15 . 
Ca. Law and As to the Form of the Bill, it is ſaid, that the ſame Strictneſs and 
Eq. 287. Nicety are not required in penning of Bills current between Merchant 
and Merchant, as in Deeds, Wills, Sc. on the other Hand, it may hap 


pen, that a Writing may have the Form of a Bill of Exchange, and ji 


be otherwiſe. 


Paſch. 10 As if 4. draw. a Bill upon B. in this Form, Sir, yon are to pay S. S. fo : 


Georg. 1. much of the Money belonging to the Gavernours aud Company of Devonſhire 
Fenney ver. Miners, Sc. this is no ſuch Bill of Exchange, as will intitle S. S. to an 
2 R. Action againſt the Drawer on the Cuſtom. of Merchants; for 'tis only 

Jug" a Direction or Appointment to the Caſhier to pay the Money, and that 


therein mentioned, ordered to be paid by Indorſement thereon, ſhall ang * 
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out of a particular Fund, and doth not anſwer the Neceſſity of Trade, 
not being a negotiable Bill, or made indorſible over; and charging the 


Drawer on ſuch a Note, would be liable to this further Inconvenienc), þ 3 


that hereby every one, Who gives his Steward an Order or Authority to ; 


pay Money, might be charged for Non-payment. | 
3 So a Bill drawn by A. upon B. requiring him to pay C. 77. ever 
L5cics, in B. Month out of the Annuity, or growing Fund of the Drawer, is no Bil 
R. adjudged, of Exchange, nor the Drawee liable, tho' he accepted ſuch Bill; for it 
concerns neither Trade, nor Credit, but is to be paid out of the growing 

13 Subſiſtence 
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— So in the Caſe of Appleby ver. Biddolph, a Note in theſe Words, I ot 


45 Indorſor, that the Bill ſhall be paid. 


a ney, if my Brother doth not pay it within ſuch a Time, was held not to be a'h 
* ſaid Statute; becauſe the Drawer's becoming a Debtor depended on à Co 
originally. 1 Med. Ca. IL. & E.. 362-3. 1 7 
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Subſiſtence of the Drawer; ſo that if the Party die, or the Fund be 
taken away, the Payment is to ceaſe and determine. | 

Alſo it hath been refolved, that if A. give a Note to B. for the Pay- 4 Med. 242. 
ment of a Sum of Money when he the faid A. ſhould marry ſuch a ae 


607 
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one; B. cannot bring an Action on ſuch Note, and declare as on à Bill N 


ver. Garret. 


of Exchange, fetting forth the Cuſtom of Merchants, Cc. for that in 
Truth there is no ſuch Cuſtom, being only an Agreement founded on a 
Marriage-Brokage, and to pay Money on a collateral Contingency; Which 
Contingency cannot be called Trading, fo as to come within rhe Cu- 
{tom of Merchants. 0330 1 | | 

But it hath been held, that a Note drawn in theſe Words, I promiſe to | 
Account with J. S. or his Order, for gol. Value received by me, &c. is a good 5 17118 
negotiable Note, within the Statute (a) 3 4 Amn. and that the Word yer. Lea. 
Account ſhall be conſtrued the ſame as to pay, and not to render an (a) Bur it is 
Account, as Factor or Bailiff ; and the rather, becauſe he is not only #4 * 
accountable to J. S. but likewiſe to his Order; which he cannot be as _ * = 
Factor or Bailiff, and therefore it muſt be to pay the Money to the Caſe of Smith 
Indorſee, or Order of F. 5. H „het * 


{ 


ver. Boheme, 


x 


| 45 CA Yo bnelt 41; 1 Geo: 1. that 

a Promiſe to pay F. S. 791. gr Surrender the Principal, is not a, negotiable Not within this Statute. 

omiſe 2 S' ſo much Mo- 

in le ote within the 

ngenty, and was not fo 
nt „ en: 


7 


It hath been reſolved, that a Bill of Exchange drawn by a Gentle- Carth. $2. 


man, who is no Trader, ſhall notwithſtariding make him reſponſible with- 1,55: 125: 
in the Cuſtom of Merchants; for otherwiſe, Perſons of Diſtinction tra- 
velling abroad would ſuffer in there Credit; and it might bring a"ge- 
neral Inconveniency on Trade it ſelf; when it came to be Kno to Fo- 


Witherly ver. 
Sarsfield. 
Comb. 45, 

| | 152, S. C. 
reign Merchants, that there were ſome who, tho? they took uphn them- ill reported 


ſelves to draw Bills of Exchange, yet were not liable to the Payment 
- | n 5 41% , 


= thereof. . 


3. Who call be faid liable to the Payment thereof; and 


therein of ſuing the D2zawer, Jndozſo2 oꝛ Acceptoz, 


It is clear, that (5) every Drawer of a Bill is liable to the Payment (3) That 


+ thereof, as is every (e) Acceptor and Indorſor ;! /alſn, (d) if there are if ſeveral 
| tion againſt the firſt Indorſor, or any of them; for the Indorſement is ©'Þ*., «11 
; quaſi a new Bill, or at leaſt a Warranty, as ſome Books expreſs it, 


ſeveral Indorſors of the ſame Bill, the laſt Indorſee may bring his Ac- Drawers ſub- 


are liable. 
by the ey 278. 
(e) And ha- 


N ; | e wing cee 
cCoeptodd it, cannot afterwards revoke it. Melby 283. (4) Skin. 343. 


y 


So if a Bill be drawn upon A and he accepts it, and afterwards refuſes Melly 273. 


Payment, upon which the Bill is proteſted, the Perſon to whom it is ay- 
able may bring ſeveral Actions againſt the Acceptor and the Drawer; for 
the Proteſt is no Diſcharge of the Acceptor. ee AI 


But tho* the Drawer, Acceptor and Indorſor, are all liable, yet the 3 Mad. 86. 


Farty can have but one Satisfaction; yet until ſuch Satisfaction is actu-  Lutw. 880, 
9 ally had, he may ſue all, or any of them; and accordingly . 3325 "Ih 
b- Judged in the Fxchequer-Chamber, where the Cafe was, An Indorſce ſued Ce. 4. 32“ 


Co. 4. 32. S. C. 


dhe Drawer, and had Judgment againſt him; and he alſo brought an Claxton ver. 
Action againſt the Indorſor, to which the Indorſor pleaded the Judg- %% 
nent againſt the Drawer; but the Plea was held ill; for that the Judg- 
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ment was no Satisfaction, without which the Party could not be barred 

of the Remedy which he had againſt the other. 
Molley 281, And not only the Drawer, Acceptor and Indorſor are liable, but alſo 
285. by the Cuſtom of Merchants, if one Merchant draw a Bill which is 

proteſted, and another hearing thereof declare that he, for the Honour 
(a) So if one of the (a) Drawer, will pay the Contents; and thereupon ſubſcribes in 
pony rang theſe or the like Words, I the under-written do bind my ſelf as Principal, Þ- 
of him who according to the Cuſtom of Merchants, for the Sum mentioned in the Bill of 
ſubſcribes Exchange, whereupon this Proteſt is made, &c. this ſhall as effectually bing 
for the Ho- him, as if he had been the original Drawer; and by this the Perſon to! 
nour of the hom the Bill is payable hath his Remedy, both againſt ſuch Perſon, Þ _ 


Drawer. 


608 


Carth. 129, As Surety, and alſo againſt the Principal; but the Principal, or Original : 
1 30. | Drawer, is liable to him who thus ſubſcribes for his Honour. 8 
ut. 196. | T5 hb 
Ca. L. & Eq. If A. draw a Bill on B. who has Effects of his in his Hands, and g ? | 
Loviere ver- accepts the Bill, which is afterwards proteſted for Non-payment, ad] 
POE the Bill is afterwards indorſed to A. the Drawer, he may maintain 1 
Action as Indorſor againſt B. but if there had been no Effects of As n⁰⁰;ñ?  « 
the Hands of B. ſo that the Acceptance was only for the Honour of 1 2 
the Drawer, he could have no Action; for thereby the Money would k Þ © 
recovered only to be repaid again. = 
1 Salk, 126. [t hath been held by ſome Opinions, that tho' an Indorſor be liable, 
_ that yet, in an Action againſt him, it muſt be alledged in the Declars 
© OS LEP tion, that the Money was demanded of the Drawer, he being the Prin : It, 
cipal Debtor, and the Indorſor only a Surety, warranting Payment u © © 
caſe the Drawer made Default; but the better Opinion ſeems to tr, EX 
that this is not material, every Indorſor being to be conſidered as ms * 


king a new Bill, or Note, on whoſe Credit alone perhaps the Mone 
he D U K he Indorſee; u the 
was given, and the Drawer not at all. Known to the Indorſee; tu 
it ſeems to be more adviſable, to give it in Evidence, that there was i © 
Demand on the Drawer, or an Endeavour to find him out; bur this ab 
OO has been thought by (Y) ſome not to be neceſſary. Ft 

1e u- 

ſtices Holt, Raymond and Eyre held, that a Demand on the Drawer was requiſite to be given in Et! 
dence, the Indorſor's Engagement being only conditional. —— But Parker, Pratt and King hel. 
it not to be neceſſary; ſaid by Lord Hardwick, Mich. 10 Geo. 2. to have been ſo ruled by them at the 
Sittings; and of che latter Opinion he ſeemed to be himſelf; and held it clearly, not to be neceſſinÞ > 
to alledge it in Pleading. ( 44 F? HT | | 


4. Who wall be caid intitled to the Money, 


Carth. 130. The N is to be paid to him in whoſe Favour the Bill is drawn, d, 
to the Indorſee, in caſe it be indorſed over; of which Indorſement | 
ſeems the Drawer, Acceptor and Drawee muſt take Notice at tht 
Peril; alſo, if there are ſeveral Indorſors and Indorſees, the laſt Indo 
ſee is intitled to the Money. | 8 

1 Show. 163. If a Bill of Exchange is made payable to A. who indorſes it to 

ede. Who indorſes it to C. which is proteſted for Non- payment; B. m 

alla bring an Action on this Bill, notwithſtanding his Indorſement. 

„ If A. draw a Bill of Exchange, payable to B. for the Uſe of C. *"F? 

e. 264 B. for valuable Conſideration, indorſes it over to D. D. may bring *F3 

Ergo tho Action againſt . the Drawer; and he cannot plead, that the Mone 

Cramlinaton, was extended in his Hands at the Suit of the King, for a Debt dg 


1 1 from C. for C. being only Ceſtui que Truſt, had only an equitable Int 
and sffirme | | ' a Y | 
in the Exchequer Chamber, 2 Vent. 309. S. C. adjudged; it appearing that the Bill was indorſed bea 
any Seiſure, or Writ of Extent iſſued out, and that an Indorſement on ſuch Bill was good, Þf th 
Cuſtom of Merchants. We „ | . 


2 | re 
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reſt, and no (a) legal Remedy for the Money; and B. is only reſpon- (a) So in 
ſible in Equity to C. for the Breach of Truſt. Dode 2 
inge Bt 


made to A. to the Uſe of him and B. the Defendant pleads a Releaſe made to bim by B. and on De- 
murrer it was adjudged for the Plaintiff without Difficulty ; for B. is no Party to the Deed, and 
therefore can neither ſue nor Releaſe it; but it is an equirable Truſt for him, and ſuable in the 
Chancery, if A. will not let him have Part of the Money; and the Book of E. 4. cited, that he might 
relcaſe in ſuch Caſe, was denied to be Law. 1 Lev. 235. Off ver. Ward. : 


Indorſement is a Term known in Law, which, by the Cuſtom of 7 ler- Ml 281. 
> chants, transfers the Property of the Bill or Note to the Indorſee; and Fe. 80,87. 
is uſually made on the Back of the Bill, and muſt be in Writing; but 
the Law hath not appropriated any ſet (%) Form of Words, as necel- (6) An la- 
* faty to this Ceremony; and therefore it hath been held, that if a Man _ re 
write on the Back of a Bill of Exchange, fis is to be paid to J. S. or, the "ox only ae 


- tags : -'®. Words, e: 
Content of this Bill is to be paid to J. S. and ſets his Hand to it, this is 


dorſavit fuer 
a good Indorſement. Buillam iliam 


| 5. Of the Andozſement. 
5 


1 * + 1 
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content bills 


; illius. ſolvend”, is ſufficient after Verdict, without ſhewing that it was ſubſcribed. 1 Salk, 130. 


So if A. having a Bill of Exchange, writes his Name on the Back of 1 Salk. 126. 
it, and ſends it to J. S. his Friend, to get it accepted, which is done wa W 88 
accordingly; A. notwithſtanding his Name, may bring an Action againſt Al . 
the Acceptor; altho' objected, that the Property was transferred to J. F. S. P. and 
for F. S. had it in his Power, either to act as Servant or Affignee; and ſaid to be an 
if he had filled up the Blank Space, making the Bill payable to him, 3 Eur 

that would have witneſſed his Election to have received it as Indorſce ; N 

but that being omitted, his Intention is preſumed to act only as Ser- 
vant to A. whoſe Name he would uſe only in order to write the Ac- 

quittance over it. 
A Bill payable to a Man's Order is payable to himſelf, and he may 1 Salk. 130. 
ring an Action thereon, averring that he made no Order, Sc. Comb. 401. 
So where a Bill of Exchange was indorſed in this Manner, Pay the Carth. 403. 
Contents of this Bill unto the Order of J. S. who brought his Action as In- Ever ver. 
Worſee, averring he had made no Order to any Body to receive the **"1"* 
Ploney ; and on Demurrer, becauſe that J. S. could not maintain an 

Action, becauſe the Indorſement was not to him, but to his Order, the 
Tourt held the Action well brought againſt the Indorſor ; and that a— 
mong Tradeſmen, this Form of Indorſement is commonly uſed, altho' it 

45 intended to be made payable to the Perſon whoſe Order is mentioned. 

As to the Indorſing of Bills, a Difference has been taken between a 1 Salk. 145. 
Pill payable to J. S. or Bearer, and J. S. or Order; that the firſt is not 3 Lev. 299. 
bei zſßgnable by the Contract, ſo as to enable the Indorſee to bring an Ac- Dn. $49 | 
90% Pon, if the Drawer refuſe to pay; becauſe there is no ſuch Authority ey A. 4 

ren to the Party by the firſt Contract; and the Effect of it is only to 456. 
charge the Drawee, if he pays it to the Bearer, tho' he comes to it by 
mu rover, Theft or otherwiſe ; but when the Bill is payable to F. S. or 


prder, there an expreſs Power is given to the Party to aſſign, and the 
aw Wdorſee may maintain an Action. | 


g Allo, tho an Aſſignment of a Bill, payable to J. $. or Bearer, be no 1 Salk. 125, 
on} Pod Aſſignment to charge the Drawer with an Action on the Bill, yer it is AH 

a good Bill between the Indorſor and Indorſee, and the Indorſor is liable to . 343, 
Inte 


Action for the Money; for the Indorſement is in Nature of a new Bill. PT: 

deln it hath been adjudged, that an Indorſee of a Bill, payable to J. S. gat. 125. 
ertrer, may maintain an Action againſt the Drawer; on alledging a 3 Lev. 293. 

Wecial Cuſtom, that ſuch Bill ſhould bind him; which Cuſtom is fo 


ſ 4 und, or confeſſed by the Defendant. 
Vol. III. 
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I Salk. 128. Alſo, in Caſes of Bills purchafed at a Diſcount, there is ſaid to be this 
Difference, that if it be a Bill payable to A. or Bearer, it is an abſolute 
Purchaſe; but if to A. or Order, and it is indorſed Blank, and filled up 
with an Aſſignment, the Indorſor muſt warrant it as much as if there had 

| been no Diſcount, | 

1 Salk, 126. A Bank-Bill payable to A. or Bearer, being given to A. and loſt, was 
found by a Stranger, who transferred it to C. tor a-valuable Conſideration; 
C. got a new Bill in his own Name; and per Holt Ch. J. A. may have 
Trover againſt the Stranger who found the Bill, for he had no Title; tho 
Payment to him would have indemnified the Bank; but A. cannot main. 
tain 'Trover againſt C. by Reaſon of the Courſe of Trade, which creates 
a Property in the Aſſignee, or Bearer. 


Ca. L. and A Note payable to a Feme Sole, or Order, who afterwards marries, 
#4-246: can only be indorſed by the Husband. 
Carth. 466. It hath been adjudged, that a Bill of Exchange, or promiſſory Note, 


Harkins ver. cannot be indorſed over for Part, ſo as to ſubject the Party to ſeveral 
wy „ Actions; as if A. having a Bill of Exchange upon B. indorſes Part of 
s © it 0: 7-& J. S. cannot bring an Action for his Part; altho' he alledge 
it is ſaid, a Cuſtom amongſt Merchants for ſuch Kind of Indorſements; for the Þ 
rhar the Contract being intire, and ſubjecting him only to one Man's Action, o 


Plainiff Cuſtom can make him liable to two or more Actions for the ſame Debt. 


Fel 1 - 2 — 
ET & 4 +8 "OY 
"Mu ans Ye ie. ” 
RE Te n 2 


ſhould have ; 
acknowledged Satisfaction for the Reſt. | | 7 


6. Of the Acceptance : And hercin, 1 
1. (Uhat hall be ſatd a good Acceptance. 


Cro. Fac. 308. It hath been already obſerved, that an Acceptance, by the Cuſton # 
Hard. 487. of Merchants, as effectually binds the Acceptor, as if he had been tte 


original Drawer; and that having once accepted it he cannot afterwars ; 
revoke it; ſo that herein only we are to fee, what Act of his wills?“ 
mount to an Acceptance. 
Molloy 278. And herein it is ſaid, that every ſmall Matter will amount ro an . F 
ceptance ; and that any Words will be ſufficient for that Purpoſe, uh]  - 
ſhews the Party's Aﬀent or Agreement to pay the Bill; as if, upon in 
Tender thereof to him, he fabſcribes accepted, or, accepted by me A d 
or, I accett the Bill, aud will pay it according to the Contents; the! C 
clearly amount to an Acceptance. S 6: 
ak” 68 So if the Party under-writes the Bill preſented ſuch a Day, or of - 
I Day of the Month; this is ſuch an Acknowledgment of the Bil“ | 
amounts to an Acceptance. 
Molly 280. So if the Party ſays, Leave your Bill with me, and I will accept hu, 


Call for it to Morrow, and it Mall be accepted; theſe Words, according F 
the Cuſtom of Merchants, as effectually bind, as if he had atwF? 
ſigned or ſubſcribed his Name according to the uſual Manner. 
Molly 270 But if a Man ſays, Leave your Bill with me, I will look over no 


TL 


have been ſo ingly the Bill ſhall be accepted; this does not amount to a compleat“ 
rene by Hale ceptance ; for the Mention of his Books and Accounts, ſhews past 
Cs that he intended only to accept the Bill, in caſe he had Effects s 

Drawer's in his Hands. 'Y 
Mich12Geo.1. But where the Drawee wrote a Letter to the Perſon, in whoſe" Þ 


1 „o your the Bill was drawn, to this Purport, That if he would let bin © Þ 


Raymond C.J, 70 Ireland firſ?, he would pay bim; this was held a good Acceptance. | 1 
ar N/ ſi Prius. F 
Mich. 6Geo.1. So where a Foreign Bill was drawn on the Defendant, and bein! By 
Car ver, Cole- 
An in B. R. 


turned for Want of Acceptance, Defendant ſaid, That if the Bill 
back again, he would pay it; this was ruled a good Acceptance, 
, 


— 4 3 . p 4 n 


r a . 


1 York-Buildings Company, at their Houſe in Wincheſter- ſtreet: Sir, Pray - 


— 
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It ſeems clear, that a parol Acceptance is ſufficient at Common Law 
to charge the Acceptor; alſo it hath been adjudged, ſince the Statute 
3 & 4 Anne, ſupra, that an Indorſee of an Inland Bill of Exchange may 
maintain an Action againſt the Acceptor, on a parol Acceptance, as to 
the principal Sum, tho” not as to Intereſt and Coſts; for the Act bein 
made to give a further Remedy, for Intereſt, Damages and Coſts a- 
gainſt the Drawer, cannot be ſuppoſed to take any Advantage from the 
Payee which he had before; and therefore the true Conſtruction of the 
(a) Act is, that to charge the Drawer with Intereſt and Coſts, the 
Drawee muſt refuſe to accept it in Writing ; nevertheleſs, if he accepts 
the Bill by Parol, he is liable ro the principal Sum in the Bill, as he 
would have been before the Act. | 


Mich. 8 Geo 2 
Lumity ver. 
Palmer in 


B. R. 


(a) So on the 
Statute af 

9 S 10 z. 
which gives 
Damapgas 


and Coſts, in 


caſe of a Proteſt, it hath been held, That that Statute did. not take away the Party's Remedy 
againtt the Drawer, if there was no Proteſt, as to the principal Sum, but, only ss to the Damayes and 


Colts. 6 Mod. 80, 81. 1 Salk. 131. Brough ver. Perkins, 


2. Whoſe Acceptance ſhall bind. 


A Bill drawn on two, muſt regularly have a jbint Acceptance; but 
if there are two joint Traders, and one accepts a Bill drawn on both, 
for him and Partner, this ſhall bind both, if it concerns the .Trade ; 
otherwiſe if it concerns the Acceptor only in a diſtinct Intcreft and Re- 
ſpect. 

If a Book-keeper or Servant having Authority, or uſually tranſacting 


Buſineſs of this Nature for his Maſter, accept a Bill of Exchange, this 
ſhall bind his Maſter. | 


A Bill of Exchange was drawn by A. Agent to the Pork- Buildings 
Company in Scotland, on B. their Caſhier in London, in the Words'follow- 
ing, To » Caſhier to the Honouralle Governor and Aſſiſtants of the 


pay to J. S. or his Order 2001. and place it to the Account of the Company, 
for Value received, as per Advice from your humble Servant. The Let- 
ter of Advice, referred to, was directed to the Governor and Company, 
informing them of the Draught made upon B. in Favour of F. &. but it 
did not appear, that this was the uſual Method of drawing Bills on the 
Company; B. accepted the Bill generally; and this Bill having been in- 
dorſed over, and an Action thereon brought by the Indorſee againſt B. 


XZ the Queſtion was, whether this Acceptance ſhould charge him in his own 


Right, or not. And it was held that it ſhould; this being in every Re- 


1 I | ſpect a good Bill of Exchange, and only the Drawer, Payee and Ac- 


ceptor concerned in it, as far as appears on the Face of the Bill; for 


tho' it may be for the Advantage of the Company, yet they are not 
liable to the Payment of it; nor is the Perſon in whoſe Favour it was 
drawn, or the Indorſee, obliged to take Norice of ſuch Advantage, or 
of any Tranſactions between them and their Caſhier, or how they ſtand 
liable to each ; for were it allowed, that an Indorſee muſt be put to ſeek 
a Pay-maſter that bears no viſible Part in the Tranſaction, this would 


4 be ſuch a Prejudice to Trade, and Paper-Credit made ſo blind and 


hazardous a Thing, that no Man in his Senſes would ever be ingaged in 
it; and as to the Letter of Advice, this was held to be only a private 
Tranſaction between the Drawer and a Stranger; which it is not to be 
imagined the Payee or Indorſce could be privy to, and therefore cannot 


be any Prejudice to them; nor a Circumitance fit far the Conſideration 


of a Jury, before whom nothing ought to be laid, in Cafes of this 
Kind, but what all Perſons concerned in the Tranſaction may be reaſon- 
ably ſuppoſed to know; and thoſe are all Things viſible on the Bill, bur 


3. Mhether 


uo Circumſtance extrinſick to it. 


Molloy 279. 
284. 

1 Salk. 126. 
F inkney ver, 


Hall. 


Mc lioy 282. 
But for this 
vide Tit. Ma- 


ſter and Ser- 


vant. 

Mi.h. 1G#o.2. 

Thomas ver- 

Biſhop in 
. 
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3, Whether an Acceptance may be qualified, 


Comb. 452+ It is held, that an Acceptance may be qualified, as thus; I accept this 
Petit ver. Pill, Half to be paid in Money, and Half in Bills, and this is good by the 
Benſon, Cuſtom of Merchants ; for he, who may refuſe the Bill totally, may ac- 


cept it in Part ; but he to whom the Bill is due, may reſuſe ſuch Accept. 

ance, and Proteſt is ſo to charge the Drawer. Alſo it is ſaid, that after ſuch 

Acceptance and Refuſal of Payment, he hath the ſame Liberty of charg- 

ing the Drawer, that he had in Caſe the Bill had been accepted abſo- 

lutely and Payment refuſed. 

1 Molloy 283. So the Drawee may accept the Bill, to pay it at longer Day than 
that on which it is made payable, and this ſhall bind him; but herein 
Care muſt be taken, that the Drawee, by ſuch Acceptance or Agreement, 
be not a Sufferer. 

Molly 285, , A Bill was drawn payable the firſt of January; the Perſon on whom 

ber Pember- the Bill was drawn accepts the Bill, to be paid the firſt of March ; the 

ron, Ch. J. Servant brings back the Bill; the Maſter perceiving this enlarged Accept. 


ance, ſtrikes out the firſt of March, and puts in the firſt of January, and 
then ſends the Bill to be paid; the Acceptor then refuſes ; whereupon . 


the Perſon to whom the Monies were to be paid, ſtrikes out the firſt of 
January, and puts in the firſt of March again; in an Action brought on 
this Bill, the . was, whether theſe Alterations did not deſtroy 
the Bill; and ruled it did not. | 
Carb. 459, IF A. draw a Bill payable ſuch a Day, and the Drawee accept it ſome 
| 460, Time after, he is liable; and in an Action againſt him the Plaintiff may 
: Salk. 127» declare, that ſecundum tenorem & effeum Bille he did not pay, Ec. for 
1 233. the Effect of the Bill is the Payment, and not the Day of Payment. 


Fackſon ver. 
Pigot. 


7. Of the Pꝛoteſt: And herein, 
1. Of the Neceſſiky and Ualtdity of the Pꝛoteſt. 


Molloy 279. A Proteſt does not raiſe any Debt, but only ſerves to give formal No- 
6 Med. 80. tice, that the Bill is not accepted, or accepted and not paid ; and this 
1 Salk, 131. by the Common Law was, and is ſtill neceſſary on every foreign Bill 
before the Drawer can be charged; but it was not required on any In- 
land Bill, before the Statute of 9 10 W. 3. nor does the Want of it 
ſince that Statute deſtroy the Remedy, which the Party had before 
againſt the Drawer, but only deprives him of Intereſt and Coſts againſt 
5 unleſs there be Notice by Proteſt, as that Statute pre- 
cribes. 
Molloy 285, He, to whom the Bill is payable, muſt regularly reſort to the Drawee, 
and deſire him to accept the Bill, before there can be a Proteſt ; but it 
(a)Alledging he be dead, or cannot be (a) found, theſe are good Cauſes for proteſting 
2 the Bill; alſo, if after Acceptance the Drawee dies, there is to be a De- 
ty, on whom mand of his Executors or Adminiſtrators, and in Default of Payment, 
the Bill was a Proteſt ; and in Caſe the Money becomes due before an Executor ot 
drawn, nen Adminiſtrator can be appointed, yet this Delay is ſufficient Cauſe to pro- 


uit inventus "11 
uit invents, teſt the Bill. 


to intitle the Party to « Proteſt, without ſhewing that Enquiry was made after him ; for this ſhall be 


intended, being according to the Cuſtom of Merchants, and is therefore the uſual Form of Pleading 
in thoſe Caſes. Carth. 510. 


Molloy 285 But if he, to whom the Money is to be paid, dies, there can be no Pro- 
teſt before Probate of his Will or Adminiſtration granted; for none bit 
. . g 
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his Executors or Adminiſtrators can give a legal Diſcharge or Acquittance 
for the Money, and conſequently none others can ſue for or demand the 
eme; and tho' Security be offered to indemn.fy the Drawee againſt the 
Fxecutors or Adminiſtrators, yet is he not obliged to accept thereof, be- 
ing a Natter left entirely to his own Diſcretion, to judge and determine 
on the Sufficiency of ſuch Security; and in this Caſe it is ſaid, that if a 
publick Notary proteſt the Bill, an Action on the Caſc lies againſt him. 

If a Bill be left with a Merchant to accept, which is (a) loſt or miſlaid, 
he to whom it is payable, is to requeſt the Merchant to give him a Note 
tor the Payment, according to the Time limited in the Bill ; otherwiſe 
there muſt be rwo Proteſts, the one for Non- acceptance, and the other 
for Non-pay ment; and tho' ſuch Note be given, yet, it the Merchant 
happens to fail, there muſt be a Proteſt for the Non-payment, in order 
ro charge the Drawer. 


Molloy 181. 

(a) Where a 
Bill is caſu- 
ally loſt, and 
no NEW one 
can be had, 
and the Par- 
ry on whom 
it is drawn, 
docs not in— 


ſit on having the original Bill, but refuſes Payment for another Reaſon; a Proteſt made on a Copy 


is ſufficient. 1 Show. 164. 


The Proteſt is uſually made by ſome Publick Notary, and fuch Proteſt 
is, Prime facie, good Evidence that the Bill was not accepted, or if ac- 
cepted, that it was not paid, and ſufficient to put the Proof on the other 


* Side. | 


And as, by the Cuſtom of Merchants, Publick Notaries uſually proteſt 


: Bills, it hath been held, that Pleading Proteſtavit ſeu Proteſiari cauſavit is 
= ſufficient; and that the Party may plead Proteſtavit, and give in Evi- 
| dence that the publick Notary did it. 


2, At what Time to be made, and therein of giving No- 
tice to the Dꝛawer of the Dꝛawee's Kefuſal, ſo as to 
intitle the Party to Principal, Intereſt and Coſts, 


A Proteſt on a foreign Bill of Exchange is abſolutely neceſſary to in- 


title the Party to recover againſt the Drawer, not only Intereſt and 
> Coſts, but likewiſe the principal Sum; and for this Purpoſe the Bill muſt 
be preſented in a reaſonable Time; and in Caſe of Refuſal of Accept- 


| ance, or in Caſe the Drawee cannot be found, it muſt be proteſted in 


: reaſonable Time, and Notice of ſuch Proteſt, as alſo Notice of a Proteſt 


after Acceptance and Non- payment given to the Drawer in a reaſonable 


Time, for tho' the Drawer is bound to the Party to whom the Bill is 


= payable, *rill Payment be actually made, yet it is with this Condition and 


. 
1 
* 
8 


p'roviſo, ſays Molloy, that Proteſt be made in due Time, and a lawful and 
ingenious Diligence uſed for the obtaining Payment of the Money; and 
the Reaſon hereof is, that the Drawer might have had Effects, or other 


Means of his, upon whom he drew, to reimburſe himſelf the Bill, which 
ſince, for Want of timely Notice, he hath remitted or loſt, it were un- 
reaſonable the Drawer ſhould ſuffer thro* his Neglect; but as to the exact 
Time herein, the Law hath not determined it, but the ſame is to be left 
toa Jury, who are to govern themſelves according to the Cuſtoms of 
Merchants in thefe Caſes, and the Uſages of particular (J) Countries. 


Molloy 281. 


Skin. 272. 


Comb. 153. 


Malloy 284. 
1 Vent. 45. 
Skin. 411. 


(b) Tris ſaid, 


that in France 


if a Bill be not preſented in 2 Months, the Drawer is not anſwerable, and in Holland in ſo many Poſts 


1 Show, 165. 


As to Inland Bills, tho' a Proteſt was not neceſſary by the Common 6 A154 88.81 


tute 9 & 10 M. and 3 & 4 Ann. ut ſupra, to intitle the Party to In- 
tereſt and Coſts; yet convenient Notice muſt be given by the Party, to 


My whom the Bill is payable, to the Drawer, of the Drawee's Refuſal of 


6d . - 
4 ment, and if any Damages accrue to the Drawer for Want of ſuch 
= Vol. III. R 


Notice, 


Law, in order to ſue the Drawer, and is only now neceſſary by the Sta- » Salk. 131. 
: Comb. 384. 
Carth. 510. 

1 Show. 318. 
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Notice, it muſt be born by the Perſon to whom the Bill is payable ; but 
this alſo muſt be left to a Jury, who are to determine herein, accordine 
to the Circumſtances and the Cuſtoms of Merchants. Tag 
1 Salk. 12. A. drew a Bill on B. payable in 3 Days, B. broke; the Perſon, to whom 
Allen ver. the Bill was payable, kept it by bim 4 Years, and then brought 4ſiny. 
Dockwra at (x againſt the Drawer; & per Treby, Ch. J. When one draws a Bill of 
— Exchange, he ſubjects himſelf to the Payment, if the Perſon on whom 
it was drawn, refuſes either to accept or pay; yet that is with this Limi. 
tation, that if the Bill be not paid in convenient Time, the Perſon to 
whom it is payable ſhall give the Drawer Notice thereof; for otherwiſe 
the Law will imply the Bill paid, becauſe there is a Truſt between the 
Parties; and it might be prejudicial to Commerce, if a Bill may riſe up 
to charge the Drawer at any Diſtance of Time, when in the mean Time 
all Reckonings and Accounts are adjuſted between the Drawer and 
Drawee. | 
Molloy 284. Merchants generally allow 3 Days after a Bill becomes due for the 
. U 1 * Payment, and for Non- payment within 3 Days Proteſt is made, but i; 
third Day 7, not ſent away till the next Poſt after the Time of Payment is expired, 
the Day of and if Saturday be the 3d Day, no Proteſt is made till Morday. 
Grace.. Intereſt upon a Bill of Exchange commences from the Demand made, 
6 Mod. 136. and therefore if there was no Demand made till Action brought, De. 
2 fendant may plead Tender and Refuſal, and core Priſt, and fo diſcharge 
himſelf of Intereſt; but if it be the Defendant's Fault, that Demand 
could not be made, as if he were out of the Kingdom, there Want of 
Demand ought not to prejudice the Plaintiff, 


8. Of the Action and Remedy on a Bill of Exchange, and 
Manner of Declaring and Pleading therein. 


Hard. 485 It ſeems to be agreed, that againſt the Drawer an Action of Debt, or 
i Med. 28 1. a general Indebitatus Aſſumpſit will lie, for he having received the Money, 
1 Vent. 152. the Law raiſes a Contract, and lays him under an Obligation to pay it; 
1 Lev 298. but it hath been adjudged, that neither an Action of Debt, nor an Indi- 


7 * bitatus Aſſumꝑſit will lie againſt the Acceptor of a Bill of Exchange, 


$22. and that therefore the Remedy againſt him muſt be by a ſpecial Aion 


1 Salk. 125. on the Caſe, founded on the Cuſtom of Merchants; for the Acceptance 


2 Lutw. is only a collateral Engagement to pay the Debt for another, in the ſam: Þ | 


= © ny Manner as a Promiſe by a Stranger to pay, Qs. if the Creditor will for- 


6 Mod. 129. bear his Debt. 


1 Vent. 133. But tho' a general Indebitatus Aſſumpſit will not lie againſt the A. 

ceptor of a Bill of Exchange, Jo if A. delivers Money to B. to p 

, Exchange drawn upon F. and B. acceps |? 

Goods deli- if» C may have an Iudebitatus Mae againſt B. (a) as having receivel 
a 


I... to C. and gives C. a Bill o 
vered. Money to his Uſe, but muſt not dec 


re only upon the Bill of Exchange 
1 Rol. Abr. 32. accepted. 
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Co. Lit. 182. As to the Manner of declaring on a Bill of Exchange, this is ſaid u 


2 Inſt. 404. have varied the Declaration in ſome Caſes being general, ſometimes ſpe- 


* 72 cial, and laid with an expreſs Promiſe, and at other Times without; 


Salk. 125, Judges will take Notice ex Officio, it is unneceſſary to ſet forth the Cuſton 
127. 

e 355 ſon, according to the Uſage and Cuſtom of Merchants, drew the Bill. 
269. . 

4 Mod. 367. 1 Show, 127. 3 Mod. 226. 


2 


pecially in the Declaration, and that it is ſufficient to ſay, that ſuch a Per-P 


9 
* 
— 
7 . 
33 3 
+79 4 
at 
- . 0 Fs 
| 0 84 
Er 
75 
* A 
_ 
- q BE : 
1 3 
©) 


wo ( 
4 


Cre. Car. 301. but it ſeems to be now ſettled, that the Cuſtom of Merchants, concert | 
Hard. 486. ing Bills of Exchange, being Part of the Common Law, of which the 
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Miſnomer and Addition. 


H E Names of Men, at this Day, are only Sounds for Diſtinc- 
tion Sake, tho? perhaps they originally imported ſomething 
more, as ſome natural Qualities, Features or Relations ; bur 
now there is no other Uſe of them, but to mark out the Fa- 
milies or Individuals we ſpeak of, and to difference them from all others ; 
ſince therefore they are the only Marks and /74:zcinm of Things that 
human Kind can underſtand each other by, we muſt ſee what Certainty 


the Law requires herein, and what the Effects and Conſequences are of 


the Omiſſion of the Name, or falſe Specification of the Party; and this 
we ſuall do under the following Heads. 


(A) What Names are the ſame, and may oz may not 
be miſkaken, 


(B) What Names and Additions are required by Law, 
and muſt be truly inſerted: And herein, | 


1. Of the Difference between the Chriſtian Name and Sur- 
name. n | | 

. Of the Addition of the Eftate or Degree. 

. Of the Addition of the Myſtery. 

. Of the Addition of the Town, Hamlet, Place or County. 


Of Additions which are only Conveyances to the 
Action. 


e 
* 


(C) Where the Name is truly put at firſt, and after- 
* wards varied from, | 

(D) Ok the Difference between a Miſtake in Gzants, 
Obligations, &c. and Judicial P2oceedings. 


(E) At what Time the Miftake muff be taken Advan⸗ 
tage of, and how the ſame is falved, 


CF) Of the Manner of taking Advantage of, and Plead- 


ing a Miſnomer oz Mant of Addition, 


Ie 1 () Who map take Advantage thereof, 


\ 


(A) What 


— 
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(A) What Names are the ſame, and may oꝛ 
may not be miſtaken. 


Cro. Fac. 425. JF two Names are in an original Derivation the ſame, and are taken 
2 Rol. Abr. promiſcuouſly to be the ſame in common Uſe, tho* they differ in 
15 Griffith Sound, yet there is no Variance ; and therefore where Piers Griffith 
won. ew brought an audita Qrerela, to which an Outlawry was pleaded by the 
Middleton. Name of Peter Griffith, the Plea was allowed; for it appears by Acts of 
Parliament, that Piers and Peter have been ufed promiſcuoufly, as ſigni 
ſying the ſame Perſon. 
2 Kot. . So Saunders and Alexander, Fane and Joan, Feau and John, Garret, 
1 168 147. Gerat and Gerald, are the ſame Names. 
But Ralph and Randall, Randulphus and Raudalphus, Sibel and Iſabella, 
2 Rel. Abr. have been held to be diſtinct Names; and ſo of others, in which there 
9 11. is a ſubſtantial Variance in Sound, Original, and common Uſe. | 
2 Rot. Ahr. So Agnes and Anne are different Names; and therefore if one declare 
135. againſt 7. S. and Agnes his Wife, and on the Record of Ni/; prius it is 
San ons of Anne his Wife, this is a material Variance and not amendable. 
—_ 1 If there are two Eugliſh Names that are diſtinct, and one Latin Name. 
136. for them both, ſuch Name ſhall ſerve for both, as Jacobus for James and 


3 Keb. 278. Jacob, altho* two diſtin&t Eugliſh Names. 
1 Mod. 107. 
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(B) Mhat Names and Additions are required by 
Law, and muſt be truly inſerted: And herein, 


* 1. Of the Difference between the Chziſtian Name and 
_ Surname. _ 
Cro. Fac. 3 58, 1 the Chriſtian Name be wholly miſtaken, this is regularly fatal to al = 
_ 1 legal Inſtruments, as well Declarations and Pleadings, as Grants and 


D $79. Obligations; and the Reaſon is, becauſe it is r e to the Rules f ;; 
5 Co. 43. the Chriſtian Religion, that there ſhould be a Chriſtian without a Name 
Poph. 57. of Baptiſm, or that ſuch Perſon ſhould have 2 Chriſtian Names, finc« 
Noy 135- our Church allows of ne Re-baptizing ; and therefore if a Perſon enten | 
on Eliz. 57» into a Bond by a wrong Chriſtian Name, he cannot be declared again 
7 by the Name in the Obligation, and his true Name brought in an Alia et i 
for that ſuppoſes the Poſſibility of two Chriſtian Names; and you cannot RF” 
declare againſt the Party by his right Name, and aver he made the Det 
by his wrong Name; for that is to ſet up an Averment contrary to t 
| Deed; and there is this Sanction allowed to every ſolemn Contract, tha 
it cannot be oppoſed but by a Thing of equal Validity; and if hebe 
impleaded by the Name in the Deed, he may plead that he is anoti*Þ 
Perſon, and that it is not his Deed. | 
Co. Lit. * But tho* Perſons cannot have two Chriſtian Names at one and the ſan'Þ 
2 Rot 4% Time, yet they may, according to the Inſtitution of the Church, recen 
5 5. Judge one Name at their Baptiſm, and another at their Confirmation; for the 
Caf who it allows no Re-baptizing to make double Names, yet it doth not fo rs, 
was chriſten- Men to (a) abide by the Names given them by their Godfathers, wh" 


85 by en they come themſelves to make Profeſſion of their Religion. 
ame 0 


Ti bemas, and coufirmed by the Name of Francis. (a) Bur a Perſon, by taking a new Name of Cot 0 
hrmation, does not loſe his Name of Baptiſm. 6 Mod. 115-6, 
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The Miſtake of the Surname does not vitiate, becauſe there is no Re- 3 H. 6. 25. 
pugnancy that a Perſon ſhould have different Surnames; and therefore if : * Abr. 
on Cape enters into an Obligation by the Name of 70hn Gate, he may mr 
Je impleaded. by the Name in the Deed, and his real Name brought in 
by an Alias, and then the Name in the Deed he cannot deny; becauſe 
he is eſlopped to ſay any Thing contrary to his own Deed. 
The Declaration muſt be of the Name in the Obligation, with an Alias »,,, 273. 


of the real Name; for the Declaration muſt ſhew the Cauſe of Com- 1 Buy. 216. 


plaint as it is; therefore it muſt in all Things follow the Obligation, and 
the Intent of the Alias is only to ſhew he has been differently called from 
the Name in the Obligation ; and therefore, if a Man oblige himſelf by 
the Name of J. S. Eſq; and afterwards he is made a Knight, the Plain- 


tiff may declare againſt T; S. Knight, alias J. S. Eſquire. 


A Perſon cannot take Advantage of a miſtaken Surname in an Indict- 2 Hawk. P, 
ment, either by Plea in Abatement or otherwiſe, notwithſtanding ſuch C. 230 
Surname have no Affinity with his true one, and he was never known by 


. it; and in this Reſpect an Indictment differs from an Appeal, wheredf it 
is certain, that a Miſnomer of a Surname may be pleaded in Abatemenr; 
as well as any other Miſnomer whatſoe ver. 


2, Ok the Addition ok the Eſtate oꝛ Degree. 


It ſeems; that the Common Law in no Caſe required any other De- 2 tj». 66+. 


ſcription of a Perſon, than by his Chriſtian Name and Surname, unleſs 2 Rel. Abr. 
de were of the Degree of a Knight or ſome higher Dignity ; but the ＋ * 1 
Names of Dignity were always required, being Marks of Diſtinction im- A 
poſed by publick Authority, and therefore make up the very Name of 
the Perſon to whom they are given, and they are of two Sorts; 1f, 
Such Marks of Diſtinction as exclude the Surname, ſo that the Perſons 
may not ſeem to be of any common Family; 
Earls, Dukes, Sc. 24ly, Such Marks of Biftinction as are alſo impoſed 
by the ſupreme Power, and Parcel of the Name itſelf, but do not ex- 


and ſych are the Names of 


clude the Surname, ſuch as Knight, Baronet, Sc. and theſe Marks of 
Diſtinction were always to be made uſe of as Part of the Name in all 
Megal Proceedings; and ſo curious was the Law herein, that if a Plaintiff 
In any Action, gained a new Name of Dignity, hanging a Writ, he made 

t abatable ; but this Inconvenience is remedied by 1 E. 6. cap. J. ſect. 
z. by which it is enacted, That if any Plaintiff, in any Manger of Ac- 

tion, ſhall be made a Duke, Archbiſhop, Marqueſs, Earl, Viſcount; SA 
Baron, Biſhop, (a) Knight, Juſtice of either Bench, or Serjeant at (4) But it 
Law, depending the ſame Action, that ſuch Action for ſuch Cauſe ſhall bah been 
not be abatable or abated.? 3 hag Ep 


of a Baro- 


Wet is not within the Statute, becauſe there was no ſuch Dignity at the Time of the making of ic. 1 Sid. 
gg. Lit. Rep. 81. Cro. Car. 104. | | 


f | But Names of Worſhip, ſuch as Eſq; Gentleman and Yeoman, ſince 2 Inſt. 656. 


ey are only Names of Diſtinction in popular Uſe, and not given by the 
EP ublick Authority of the ſupream Power, the Law doth not count them 
Force! of the Name, and therefore were not neceſſary at Common 


aw. . 


ily avoid the Confuſion that might happen by the Miſtake of Perſons ; 223. 
d that an innocent Perſon. might, upon: a Proceſs or Rxecution, be di- 
7 aincd upon having the ſame Name, with the real Defendant ; and there- 
Pre by the 1 H. 5. cap. 5. It is enacted, That in every original Writ 


: of Actions, perſonal Appeals and Indi&tments, and in which the Exi⸗ 


Vol. III, | 18 gent 


holden, that 
the Dignity 


In the Time of H. 3. it was perceived, that the Chriſtian and Sur- : Inſt. 616. 
ame were not ſufficient Determinations of Perſons, and did not ſufhci- 2 Rol. Rep. 
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gent ſhall be awarded, to the Names of the Defendants in ſuch Writs 
„Original, Appeals and Indittments, Additions ſhall be made for their 
© Eſtate or Degree, or Myſtery, and of the Towns or Hamlets, or Places 
© and Counties of the which they were or be, or in which they be or 
© were converſant; and if by Proceſs upon the ſaid Original Writs, Ap. 
© peals or Indictments, in the which the ſaid Additions be omitted, any 
© Outlawries be pronounced, that they. be void, fruſtrate and holden for 
© none; and that before the Outlawries pronounced, the ſaid Writs and 
© Inditments ſhall be abated by the Exception of the Party, wherein 
© the ſaid Additions be omitted.“ | | 
By this Law the Name of (a) Worſhip was made equally neceſſary in 


. 
But it 1s —4 | n ; 
0 to be no theſe Actions, as the Name of Dignity was before. ; 
Fault to give 8 148 | | N 5 
an Eſq; the Addition of Gentleman, & fc e converſo. Bro. Addition 44. 95 
| | 
\ 


6 * 4 
—— e n 
e 1 #6 
44 * * * 
1 ts _— * 


2 Inf. 665. This Law doth not extend to the Names of Plaintiffs, for they were 
6 Med. 85- in no Miſchief or Danger to be miſtaken, nor does it extend to real or 
mixt Actions; becauſe here the Poſſeſſors were impleaded who were (uf. © 
ficiently ſpecified, and ſo no other Mark of Diſtinction is needful; be. is 


ſides, no Man can in the Proceſs poſſibly be grieved, becauſe there is 10 t! 
( n n Proceſs but of Diſtreſs upon the Land, and no () Impriſonmenr at al! a 
Aſſize, if the in theſe Actions. VO 2 18 
Diſfeiſin be 2 L HE 34 een $15 1 = * 
found with Force, ſo that a Capias pro Fine and Exigent lies for the King; yer, becauſe the Origin! WW th 
is in the Realty, the Defengant ſhall have no Addition within this AQ, 2 Inft. 665. -— 80 there b 
needs none in an inferior Court where Proceſs of Outlawry does not lie. Moor 3 54. pl. 478, — N th. 


needs there any in any Action where Outlawry does not lie. Bre. Addition 2. 


As to the Eſtate and Degree required by the Statute to be added, ut 
muſt obſerve, that State is defined by the Civilians the Capacity of mo- 
ral Perſons; for, as natural Perſons Ras a certain Space in which their 
natural Exiſtenck is placed, and in which they perform their natural Ac 
tions; .o have Perſons in a Community, a certain State or Capacity, u 
which they are ſuppoſed to exiſt, to perform their moral Acts and esd. 

2 Inf. 669, Liſe all civil Relations; and therefore where one, who is neither by Birth, W 
2 Hawk. P. Office, Creation or Reputation, an Eſq; or Gentleman, is named with 
C. 185. either of theſe Additions; or where a a by Birth, who follow 
a Trade or Husbandry, is named with the Addition of the Trade or 
Husbandry, and not of Gentleman; or where a Peer who has more tha 
one Name of Dignity, is, pot named by the moſt noble; or where a Ge 
tleman'or,Gentlewoman is named, Spinſter, or a Yeoman is named Ge- 
tleman; and ſuch Matter is pleaded in Abatement, and found for ti: 
Perſon ho pleads it; the Writ ſhall abate. 8 | 
Oye. Car. 371. It hath been adjudged to be a good Plea in Abatement to a Writ « ! 
1 Fon. 346, Indictment againſt one by the Name of J. $. Knight, that he is a Bam 


1 6 Mod. net pH Knight. | Ae 4 i 
2 py So in Treſpaſs againſt the Defendant by the Name of William Sun =—_ 


Fefferies ver. Baronet, who pleaded in Abatement, that at the Time of the Bill pu- 
Snow. Comb. chaſed he was, and yet is a Knight and Baronet; and becauſe he i 
65. 8. C. called Knight as well as Baronet, he prayed Judgment, Sc. and ufa 
Demurrer to this Plea, the Court were of Opinion that it was good. Ml 
33 So if a Man be impleaded by the Name of J. S. where he is Gatte 
Cro. Elz. King at Arms; this is not good, becauſe it is not only a Name dg 
542. Office, but of Dignity and Grant, made to him by the Words, Cy 
| mus, Coronamus and Nomen imponimus, c. L 2069! 1 4 

> Inſt. 666. A Biſhop may be deſcribed by the Name of his Biſhoprick, with" 

| the Addition of his Surname ;: but a Parſon muſt be impleaded by Chi 

{tian and Surname and not John, Parſon of D. becaufe Bodies Polit" 
are founded by Publick Authority to Political Ends; therefore the FM 
ſhop, the Superintendant of the Dioceſe, is made a Body Politick 1 N 
| I 3 7 | 11 ſeri 


"M0 
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p_ ww 


ſerve all the Purpoſes of Government in the Care of Religion; and it is 
not thought neceſſary to give every Perſon ſuch a Capacity. 22758 

A Biſhop of an Jriſþ Dioceſe may be as well deſcribed by the Addition = I-f. 668. 
of his Biſhoprick, as an Engliſh Biſhop may by the Addition of an En- * lib. $ 
| liſp one; but it ſeems clear, that no one can be well deſcribed by the is {ug : 
: Addition of a Temporal Dignity in Jreland, or any other Nation, be- 
* fides our own; becauſe no ſuch Dignity can give a Man a higher Title 
here than that of Eſquire. 2 | 
The Degree of a Serjeant at Law is certainly a good Addition; and 2 // 667. 
2 ſo, as is generally holden, is a Degree in either Univerſity ; yet a Doctor 187 
in Divinity may be deſcribed by the Addition of Clerk, as well as by that 
of Doctor. Armiger, Ceneroſus, Yeoman, Labourer, are good Additions of 


— . * 4 
AF * 4 
A: 
_— 
9 * 


Widow, ſingle Woman, Wife of F. S. Spinſter, are good Additions of 


Hawk. P. C. 


the Eſtate and Degree of a Woman; and, as ſome ſay, Spinſter is a good 
Addition for the Eſtate and Degree of a Man; but neither Burgeſs, Ci- 
tizen nor Servant, are good Additions, as being too general. 

If ſeveral Defendants, of different Names, have the ſame Addition, it 
is ſafeſt to repeat the Addition after each Name; and if a Father have 
the ſame Name and Addition with his Son, the Writ againſt the Son is 
abatable; unleſs the Addition of Puiſue be added to the other Addi- 


tions: But if a Father be a Defendant, there is no need of the Addition 
of Eigne: Alſo, if the Son be declared againſt #7 Cuſtodia Mareſchalli, 
there is no need of the Addition of Puiſue, unleſs the Father be alſo in 
the Cuſtody of the Marſhal. 2 
lt bath been held a fatal Fault, to apply the Addition to the Name 
# which comes under the Alias dictus only, and not to the firſt Name; 
but it is ſaid not to be material, whether any Addition be put to the 
Name which comes under the Alias diffus, or not; becauſe what is ſo 
© expreſſed is not material. X 


he Additions of the Eſtate, Degree and Myſtery of the Party are 2 Hawk PC. 
not ſufficient, unleſs they be the ſame which he had at the Time of the !). 
Writ; and in this Reſpect ſuch Additions differ from that of Place, 

5 3 is ſufficiently ſhewn, by naming the Defendant late of ſuch a 

Place. | "208 | 

= Alſo, it muſt plainly appear that che Addition is referred to the Par- 2 1p. 67. 

ty; and therefore it is not well expreſſed by the Addition of his My- 2 Hawk. P. c. 

Wtery, naming him B. A. ſo of A. of B. Butcher; becauſe Butcher re- '7- 

rs to A. rather than to the Son. * N Hig 
| «EC. 137; 
N 3. Ok the Addition ok the Myſtery. 
af It ſeems agreed, that the Word Myſtery includes all lawful Arts, Trades 2 Inſt. 665. 
„ nd Occupations; and that if one, under the Degree of a Gentleman, 
u. Pave divers of ſuch Arts, Trades or Occupations, he may be named by 
wo Ade gad of this Kind, which are f. 

: e itions of this Kind, which are faid to be clearly good, are 2 Ha P. C. 
9 I hoſe of Husbandman, Merchant, Bröker, Taylor, Phint:miaker, Smith, 88. Pee 
id iller, Carpenter, Cook, Brewer; Baker, Butcher, Pariſh-Clerk, Mer- 2 Hal“ Eig. 
er Fiſhmanger, Dyer, Schoolmaſter, Scrivener, and ſuch like. e 


Nee thoſe of Maintainer, Extortioner, Thief, Vagabond, Heretick, Com- 
Non Informer, and ſuch like. T 8% I-07 ai -5: 

But the following Additions of this Kind are ſaid to be queſtionable: 
1f/, Farmer; which by the better Opinion ſeems to be an inſuffeient 
b addition ; becauſe if any Myſtery be implied in the Notion of itzuit is 
Pat of Husbandry, of which Husbandman is the proper Addition. 


2h, 


by the Eſtate and Degree of a Man, but not for that of a Woman. Generoſa, 
N 
| 


1 Salk. 7. 


2 Hack. P. C. 


157. 


2 Leen. 183. 


Cro. Ft 2.5$3. 


Dyer 88. 


The Additions of this Kind, which are ſaid to be clearly inſufficient, 2 Hawk. P.C. . 


188, 


2 Hawk PC. 
188. 
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2 Hu C. aadly, Chamberlain, Butler and Pantler; which are holden to be inſuf. 
12 8 ficient Additions; becauſe they denote only a ſpecial Kind of Officer ot 
ky prong Servant ; and imply _—_ which, in the common Underſtanding of the 
cited. Words, comes under the Notion of a Myſtery; and from this Groyng 
it ſeems to follow, that neither Groom nor Page are good Additions . 
and yet in ſome of the old Books they ſeem to have been ſo admitted. 
: Hawk. P.C. 3&aty, Hoſtler; which hath been holden to be a good Addition, and 
'88 9. ſeems properly enough to come under the Notion of a Myſtery ; ang 
| tho? it hath been reſolved, that any one who keeps an Inn, may be ſued 
by the Addition of a Labourer, upon the Cuſtom of the Realm, for 
Want of due Care of the Goods of his Gueſts ; becauſe whoever keeps 
a common Inn, is in that Reſpect liable to anſwer for ſuch Defects, by 
whatſoever Addition he may be ſtiled; yet this does by no Means prove 
that ſuch Perſon may not as well be ſued by the Addition of Hoſtler, 

but only that he may be ſued as well under any other Addition. 


- 4. Of the Addition of the Town, Yamlct, Place oz County, 


2 Hawk, PC. It is a good Addition of this Kind, to name the Party late of ſuch 
1899 „ a Town; in which Reſpect this Addition differs from that of rhe Eſtate, 
„ . Degree or Myſtery; and it is ſaid, that if a Defendant be named df 
„ . and late of B. it is ſufficient to prove either Addition. a 
2 [nſt. 669. The Addition of Place is ſufficiently ſhewn by naming the Defendant 


Dyer 213. de Londino, or de Norwico; but not by naming him Lendini or HBriſtolit, 


Oro. Face 67. for that imports only that he belongs to ſuch 'Vown, but not that he live 4 


2 H. K. . 4 A 4 1 f 
oo. 57 of there; nor by naming him of a Town which is not a County of it 


ſelf, without ſhewing the County. If it name him of a Pariſh which 


contains ſeveral Towns, he may plead ſuch Matter in Abatement ; for 
the Statute ſays, that the Addition ſhall be of the Town or Hamlet; 
but a Pariſh ſhall be intended to contain no more than one Town, unlel 


the contrary be ſhewn. 


2 Hawk.P.C. If there be two Towns in a County, the one called Great Dale, th: F 


* other Little Dale, and the Defendant be named only of Dale; he my 
plead, that there are two Dales in the County, called Great Dale and 


Little Date, and none without an Addition; and as ſome ſay, he ] 
plead that there is no ſuch Town as Dale, either in this Caſe, or when 


there is but one Town called Little Dale, and he is named of Dale. 


> Hawk. P.. If a Defendant live in a Hamlet, which is ſo far Part of a Tom, , 


189. that thoſe who live in it are indifferently ſtiled ſometimes of the Hamle, 


and ſometimes of the Town; it ſeems to be in the Election of the Pla-! 


tiff, to name him either of the Hamlet or of the Town. + | 


2 Hawk. P.C. If a Defendant live in a Place known by a ſpecial Name, out of! 


189. Town or Hamlet, he may be named of ſuch Place. 


2 Hawk. P.C. The Habitation of the Wife is ſufficiently ſhewn by ſhewing that d 


189. the Husband. | 


5. Of Additions which are only Conveyances to the 4 


Vale Tit. Ex When any particular Character or Relation gives any Perſon Rig 
ecutors and and Privileges, or makes him ſubject to any Burthen to demand the oe 
naminiſtra- or be liable to the other, the particular Character or Relation ought "RM 
2 2 be ſer'fotth; for ſince it is the Cauſe of the Action, it muſt certainly * 

material; and therefore when Perſons ſue or are ſued, as Heirs, Exe 


tors or Adminiſtrators, they muſt be named as ſuch, for theſe are ge : 
A WH 


* 


y I 


. . * - 
4 * — 7 
e Rt < 5. 38 ; 
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Pilavimer and Avvetidll 61 


{ary Conveyances or Inducements to the Action, which if miſtaken is 
fatal. 3 | TT | 
But where the Inducement is not neceſſary, but Surglufage ooly' as Vide Tir. 
ir an Action of Detinue of Charters be brought againſt 7. C. and the Heir and An- 
Writ is Precipe bl C. filio & heredi of R. C. and he counts of _ 

a Bailment to the Defendant himſelf; the Defendant pleads, that he was 
Son and Heir to . C. and not to R. G. this is no good Plea, becauſe 
he is charged with an Injury done by himſelf ; but if he had been 
charged upon any Covenant of his Anceſtors, as their Repreſentative, 
there the Periphraſis, or r muſt have been rightly formed; 
for otherwiſe the Plaintiff doth not intitle himſelf to his Action; and 
there this had been a good a Plea. 5 3 

If this Inducement be not at firſt in a Declaration, yet if it aſter- 1 Sund. 111, 
wards appears, that the Party is charged as Executor, this is ſufficient; — ver. 
as if an Action of Covenant be brought . S. Executor, and he 
be not named at firſt 7. S. Executor of the Laſt Will and Teſtament; 
but afterwards it is ſhewn, that the Teſtator did covenant and bind him- 
ſelf, his Executor, Ec. and made J. S. his Executor, and died; and aſ- 
ſigns a Breach ; this is ſufficient without a formal Nomination. 1 | 

If an Action of Account be brought againſt a Parſon, they need not 2 Lf. 666. 
call him Parſon of Dale; but if an Aſſize be brought againſt a Parſon 
or Prebend, for Land that he hath in Right of his Church, he muſt be 
named Parſon or Prebend of the ſaid Church. 
So if an Attorney of the Common Pleas brings a Writ of Debt, he Vide Head of 


= need not name himſelf Attorney; bur if he brings a Writ of Privilege, Privilege. 


he ought. 


1 Li# „ — FI 


(Cc) Whete the Name is trulp put at firſt, and 
afterwards varted from, 


T HE Name muſt be truly put at firſt ; for if that be omitted, there Cro. Eliz,'913. 


is a Complaint againſt no Perſon; therefore, where in an Aſſumpſit Law ver. 
7. Law declares thus; J. L. queritur de Thom' Saunders, Sc. cum in Saunders. 


© con/ideratione quod idem J. H: would marry the Daughter f rhe {aid ho- 
nas 0 "ſe Mil pit to pay Him 100 |. the Be larit}&h is bad, 
# ttid' after a Ver ah beckifſe ir does Hor Tay, Præuic' Thoin. Satind ers 


© /iper ſe, Ec. for no Body is expreſly charged with Aſſuming; and when 


id is indifferent, whether there can be an Injury, or no, it is tot 'By the 
Court to be ſuppoſed. 


Bur if the Plaintiff counts againſt 7. 8 quod pred” 7. S was ſeiſed df Ce Elix. 192. 


ie Manor of Dale, without ſaying predict J. & or de manerio predic? ; 4s Cute. 
this after a Verdict, ſhall be taken ro be ſo; for he being named to 

be ſeiſed, and this by Verdict being found, it is neceſſary it ſhould be 

intended 7. S mentioned, for here it cannot poſſibly be rakeh indiffe- 

= rently either Way. 


If J. V declares againſt J. V and the Judgment is nod predid” T. Hob 327. 


4 recuperet, T. ſhall be amended and made Fohn; and Note, that by the neo] mi v5 
Statute 16 17 Car. 2. cap. 18. it is expreſly provided, that Judgment Vide 15 = 
W hall not be reverſed for any Miſtake in Chriſtian Name, or Surnathe, in mendment 


any Declaration, Plaint or Pleadin 


| 7 „ 2 5 | | and Feofail. 
But this muſt be underſtood where the Record is before them, for o- C- Eliz. 459. 


therwiſe it may be very fatal to a juſt Cauſe ; as if A. brin an Af- Franſon ver. 
anpſit againſt B. and declares he was Bail for him at the Suit of /. Ad. Pelamero. 


KO 
1 
1 

7 

W, 

4 


derly; and the Defendant aſſumed to ſave him harmleſs, and that the 
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Miſnomer and Addition. 


Cro. Elir· 8653. If the Surname in the Judgment differs from the Surname in the De. 


Hob. 327. 


C'vo. Fac. 6 3 2» 


Mol, and the Judgment be againſt 7obn Morgan, this is well enough; 


Cro. Elz, 51., The Variance of the Surname in the Proceſs to the Sheriff deſtroys 


Plaintiff was taken in Execution and paid the Debt ; upon 72 A iuupſit ; 
pleaded it was found, that the Defendant was arreſted by the ſame I 1 
liam Adderly, but they declared againſt him by the Name of Hllian ö 
Adderby, and the Plaintiff became Bail for him, Sc. In this Caſe the | 
Opinion of the Court was, that the Defendant was nor chargeable ; for 4 
Adderby and Adderly ſhall not be intended the ſame Perſon, at whoſe 
Suit the Plaintiff became Bail; for the Verdict hath no Credit againſt a 
Record, and therefore it cannot reconcile the Difference that appeared 
to be between the Records ; bur in this Caſe, if it had been before the 
Court, it might have been amended. 


... -A ĩ˙ -V. 


—_— 


claration, yet it ſhall be amended; for in the Judgment the Chriſtian 
Name need only be mentioned, and the Surname is redundant, and then 
utile per iuntile non vitiatur; as if a Declaration be againſt John Morgay 


ſo if a Declaration againſt Henry Skinner, and Judgment be entered gud 
Henricus Soiner recuperet 101. aſſeſſed by the Jury, and 5 J. eidem Hen. 
rico Skinner de Iucremento, this is well enough. | 


Ss 3 Fa . f ** W 0 5 . : 
DEP Ter Fo —_ LEES CEE ., 


Deply ver. not the Verdict, otherwiſe it is in the Variance of the Chriſtian Name; 
Sprat. for, when any Man is named by two different Surnames on Record, it 
ſhall be intended he has two different Surnames, as by Law he may have; ; 
therefore if a Venire facias be to one by the Name of George Thompſon, 
and in the Diſtringas he be named Gregory Thompſon, and he appear and 
is ſworn, the Verdict is not good; but if there be two different Sur- 
names in the Record, they ſhall be intended his real Names, and then 
the Verdict ſhall not be avoided; as if a Man be named in the Ven 
facias, Thomas Barker of B. and in the Diſtringas, Thomas Carter of z. 
and he appears and is ſworn, and tries the Iſſue, the Verdict is good not. 
withſtanding. | : | 
1 Rol. Abr. So if the Chriſtian Name be wrong in the Diſtringas, or in the Panel K 
196. returned, or in the Panel of the Jury ſworn, if it can be proved to be 0 
TIE 15. the ſame Man that was intended to be returned in the Venire, having a: 
g BS 174. there his right Chriſtian Name, it may be amended. F. 
| K 
Y bs | ? 1 Pi 
3 5 th 
(D) Ok the Difference between a Miſtake it f. 
Gzants, Obligations, &c. and Judicial Pꝛu⸗ ic 
ceedings. | | | A 
9.769% JF the Chriſtian Name be wholly. miſtaken, this, as has already bee . 
Dyer 279-pl.9. A obſerved, is not only fatal in Judicial Proceedings, but alſo in Grants, 
— IE Obligations, Sc. and therefore if Edward obliges himſelf by the Name of N 
Eamund it is ill. Ds >. 
Co. Lit. 3. But in Grants, Oc. if there be ſuch ſufficient Marks of Diſtinction, Þ* 


2 Rol. Abr. az. that the Grant would be good without any Name at all, there a Miſtake! 


. So a Grant to a Man and his Wife is good, without naming her VF ; 
0. Lif, 3. 


the Chriſtian Name or Surname, being only Surpluſage, will not vitiatt, 
according to the Rule Nile per iuntile non vitiatur; and therefore a Gra 
to George, Biſhop of , Norwich, where his Name is Jobn, or to Heu 
Earl of Pembroke, where his Name is Robert, is good. f 


3 * ** 
* , Sn 4 — 
e 5 1 wa na 
; - N 


the Name of Baptiſm; fo if a Grant be made to T. and Elen his Wife 
where in Truth her Name is Emlyn, yer the Grant is good; for bein 
called the Wife of J. reduces it to a ſufficient Certainty. | þ ; 


2 


een WY was no ſuch Man a Knight, was a void Grant. 


nt5 
e of 


100 | ; 


ce ol 
iat; 


mw x 2 | 1 W a 5 | | 

(E) At what Time the Miſtake muſt be taken 
r bi 
Wife, * 


bein; Ko ſeems agreed, that he who would take Advantage of a Miſnomer, 1 Rot. 44r. 
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Miſnomer and Addition. 623 


8o in a Deviſe, tho” the Chriſtian Name be miſtaken, yer, if there be 1 Len if. 
a ſufficient Specification of the Party, the Devile is good; becauſe it muſt N 
de conſtrued according to the Intent of the Deviſor; and therefore if a nyo. 
Deviſe be made to Abrabam, the eldeſt Son of B. where his Name is 
Villiam, this is a good Devile. | | 

But in Pleading in theſe Caſes, the Chriſtian Name ought to be ſhewn ; , Lit. 3. 
for the Death of the Individual is a good Plea in Abatement, which 
often falls out where the ſame Office, Dignity or Relation continues in 

ther. | 
"If there be Father and Son of the ſame Name, and the Father grants Perk. Sect. 57 
an Annuity by his Name without any Addition, it ſhall be intended the 
Grant of the Father; and if the Son, being of the ſame Name with his 
Father, grant an Annuity without any Addition, yet the Grant is good, 
for he cannot deny his own Deed. | 

If A. be created an Herald, and in the Patent he is called Cheſter, a 2 Rel. Ahr. 44. 
a Grant or Obligation made to him by the Name of Chefer is good, for 
this ſafficiently diſtinguiſhes him from other Men. 

If a Grant be made to a Father and his Son, he having but one Son, c. 74.374 
the Grant is good for the apparent Certainty of it; but if the Father has 
ſeveral Sons, or if a Grant be made to a Man's Couſin or Friend, theſe 
are void for Uncertainty. | 


If F. & reciting by his Deed, that his Name is J. S. by the ſame Deed Per. Se 40. 
grants an Annuity by the Name of Tho. §. this is a good Grant, for the 


* 
3 


Writ ſhall be brought upon the whole Deed. 


So if J. S. Knight, reciting by his Decd, 
grants an Annuity, the Grant is gaod. 
A Grant to a Duke's eldeſt Son by the Name of a Marqueſs, or to the Carth. 440. 


that he is a Yeoman, Perk. Sed. 40. 


eldeſt Son of a Marqueſs by the Name of an Earl, c. is good, becauſe 
of the common Curteſy of England, and their Places in Heraldr 


So where a Conveyance was made of a Reverſion to Relph Evers, 1 Bull, 21. 


ry Knight, Lord Evers, and he brought an Action of Covenant, to which Cr. Car. 240. 
the Defendant pleaded, that at the Time of the, Grant he was not Cig- Lord Evers 


8 nitus & reputatus per nomen Mil”, and it was held to be no good Plex; for ver. Strick- 


the Perſon is ſufficiently exprefſed by Lord Evers, and the Addition of 1 5 
Knight, tho' falſe, doth not take away the Deſcription of the true 


J Perſon. 


But it was adjudged in C. B. and affirmed by 3 Judges in B. R. where 7272 


me Party ſet forth his Title to an Advowſon, by Virtue of Letters Pa- 2 Salk. 560. 
tent granted to A. tune Armigero & poſtea Militi, and upon Qyer of the The Kine 


Letters Patent it appeared, that the Grant was made to A. Knight, that © 2 


* | f Cheſter 
it could not be intended the ſame Perſon, becauſe Knight is a Name of ur rot 


But Rokeby 


: Dignity, but Armiger or Eſquire a Name of Worſhip; and if he is af. Juſtice 
E rerwards made a Knight, the Name of Eſq; is thereby extinguiſhed, and beld, that he 


Name of Knight, & fic vice verſa, ſi conſtat de Perſona, ut res magis valeat, S —— And Not 
ment was reverſed in Parliament, becauſe it was only 


Truth a Knight at the Time of the Grant. Carth. 440. 


2 conſequently that a Grant made by the King to A. Knight, when there e 


by a Grant 
made unto 
him by the 
e; this Judg- 
a Miſtake in the Pleader, the Party being in 


pe 
-Y 2 
— m4 


— 


Advantage of, and how the ſame is ſolved. 


+ . or the Want of a proper Addition, muſt do it before he pleads to Iſſue; 285. 
1 J or 


the Addition is ordained by the Statute, that the Party who happens © e. 699: 
44> $44 , a ; EIFS © ; . 8 to 


— naren- 
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624 


imer any Avvitidn: 


> Ro-Rep.225- to be outlawed may have Notice ; but if ke appears and takes no Excep- 
tion, conſtat de Perſona, and he thereby waves any Benefit he may have 
by the Miſnomer or Want of Addition. 


obnſon s 
aſe. 


1 Hauk. P. 


C. 190. 


2 Hal. Hiſt. 


p. C. 175. 1 Sd. 247. 1 Keb. 885, 1 Show. 394. Conih, 188. 


— 


Paſeh. 702. The Defendant was ſerved with Proceſs by the Name of Dubois 
in B. R. Hal- Pplaintiff entered an Appearance for him, and obtained Judgment by De. 


cock rer. Du fault; and on Motion to ſet aſide the Judgment, upon an Affidavit. that 


his Name was Davois, the Court refuſed it, and ſaid, that ſuch Kind 
of Motions would deſtroy all Pleas in Abatement; ſince the late Act ena. 
ppear for the Defendant, his Appearance. by the 
ame, as if entered by the Defendant himſelf. 


bois. 


Finch 363. 


9 H. 5:4, pl 3+ 


bling the Plaintiff to a 
Name of Dubois is the 1 


r 


(e) Ok the Manner of taking Abpantage al 
and Pleading a Mifnomer oꝛ Mant of 
dition. 


\ LTHO” a Defendant may, by pleading in Abatement, take Ad. 
vantage of a Miſriomet when there is a Miſtake in the Writ or De. 


Ad 


+ $4 


(a) That the claration, as to the Name of Baptiſm or (a) Surname, yet in ſuch a 


ſafeſt Way 1n 
CriminalCa- | 
ſes, is to al- Writ. 


low the Par- 
ty's Plea of Miſnomer, 
nomer for either 
ſelf; and if the 


to the Felony; b 5 | 
over again; 45.81 ſhall ſuch Pl 
his Plea in chief, 2 Hawk. P. C. 


Alſo he who pleads iu Abatement, muſt not only ſet forth his fight 
Name, but muſt' alfo älledge, that by ſuch ] 
called at the Time of the Purchaſe of the Writ. 
| He, who will take Advanta thi 
1 Hal. Hig. Addition, or Surname, muſt do it upon his Arra 

miſt be ſpecial, viz. Sager 
per nomen Johannis Willi 


Gouldsb. 86. 
Skin. 620. 

1 Falk. 6, 63. 
4 Med. 347. 


P. C. 175. 


Carth.. 20. | 
Tallant yer. 


Germyn. 


Mic b. 


Geo. 2. 1 B. 
R. Humber- 
ſton ver. Cot- 


teral. 


$635: $A - $64 Gow 
bath as to hig. Su 
mult in Eh lea 
rand Jury be not di 
Grand Jury, and returned according to Ni | 
Party accuſed may take Advantage of. the! Miſnomer; or Want of Addition, but 
tho, ſuch Plea be 7 for ding. 


* 


42 as to. 
et forth What hig tr | 
* ze d, the Indictment may 
t ines he gives himſelf. 2 


he is not to be diſcharged, 


ound againſt him, be peremptory, but he ſhall be tried a 


Miſnomer 


Plea he muſt ſet forth his right Name, fo as to give the Plaintiff a better 


to, his Chriſtian Name; for he that pleads Mi 
true Name is, and then he concludes hin! 
reſently be amended þy the 
1. Hiſt. P. C. 146. —Tharthe 
et muſt plead over 
ut muſt; be indided Þ 


Name he was know and 


of his Chriſtian Name, 
do it. is Arraignment, and the Entry BR 
er quo vent Robertus Williams, gu #1/didatis We 
ams, & djcit quod ubi in indittamento ſuppinitn 
quod quidam Johannes Williams vi & armis, &c. Ipſfius nomen et Robert 
& non Johannes; for if he ſhould fay, venit predittus Fobannes Willians, 
he concludes himſelf, and cannot plead that his Name is Robert. 


held, . 
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Miſnomer and Addition. 625 
held, that the Defendant ſaying & predict“ Cotteral, muſt be 
underſtood Spræ did Edwardus Cotteral, by which he confeſſes his Name 
to be Edward; and if he would have taken Advantage of the Miſno- 
mer, he ſhould have ſaid & pra dict Fobannes, who was ſued by the 
Name of Edward. 

If there be a Miſtake in the Chriſtian Name and Surname, the De- Tun. io 
fendant may take Advantage of both, and his Plea on that Account ſhall in ” * 
not be held to be double; as where Trover was brought againſt the De- jig 
fendant by the Name of Chriſtopher Mature, and he pleaded in Abate- 
ment, that his Name was John Metter, and that he was known by that 
Name; abſque hoc, that he was named by the Name of Chriſtopher Ma- 
tyre; and on Demnrrer to this Plea, becauſe of Duplicity, and becauſe 
no Venue was laid where he was baptized, it was held, 1½, That there 
being a Miſtake in both Names, the Defendant could not take Advan- 
rage thereof, in a better Manner than he has done; for he is not bound 
to admit one of the Names right, which if he did, he would not then 
give the Plaintiff a better Writ, the Prenomen and Cognomer: being 
only one Deſcription of the ſame Perſon; and tho' there is no Prece- 
dent, where Mitnomer has been pleaded borh in the Chriſtian Name and 
Surname, yet that may be becauſe it is a Matter that has rarely hap- 
pened; and for this were cited 1 Lutw. 10. Thom. Ent. 1. 1 Salk. 6. 


* 24ly, That there was no Neceſſity of laying a Vere, this being a Mat- 


ter relating to the Perſon, which muſt be tried where the Action is 


5 laid; and for this were cited Raft. Ent. 29. Ileru's Plead. 9. 1 alk. 6, 


6 Mod. 115. | 


() Who may take Advantage thereof. 


H E Defendant, tho' his Name is miſtaken, is not obliged to take 


1 


Name, and afterwards impleaded by his right Name, he may plead in why 2 1 
Bar the former Judgment, and aver, that he is una & eadem perſotia. to be Earl 
Z F of Bucking- 


bam, was arreſted by the Name of F. Villars, Armiger; and, on Motion, the Court gave him Leave 
to put in Bail | 


$: „ without joining in the Recognizance, and thereby not eſtop himſelf. 1 Salk, 3, 7. 


. 80 if a Perſon be indicted and acquitted of a Crime, and afterwards 2 Hawk, P. C. 
he is indicted for the ſame Offence, in which ſecond Indictment the 369. 


2 Crime is deſcribed to be the ſame in Subſtance with ſome Variation of 


the Name, Addition, Oc. he may make good the Variance, by averring, 
that he was the ſame Perſon meant in both. 


If a Perſon killed be deſcribed by his proper Name and Surname in 2 Hawk. P. c. 
the firſt Indictment, and by a different Surname in the ſecond, ſuch Va- 369. 


riance may alſo be help'd, by an Averment, that the Perſon ſo differently 


named was one and the ſame Perſon; to which it is adviſable to add, 
that he was known as well by the Name in the firſt, as by that in the 


43 ſecond Indictment. 


If a Defendant appear gratis, and by Attorney, to an Information, he 2 Haul. pC. 


may plead a Miſnomer in Abatement, as well as if he had appeared in 367. 


Perſon; for if he be not the Perſon intended, his Plea may be rejected, 
and Judgment ſigned by Nihil dicit; but the Attorney General, by ac- 
cepting his Plea, admits him to be the Defendant, and ſhall not after- 

Vol. III. 7 U wards 


(a) Advantage of it; and therefore if he be impleaded by a wrong (% Le. 
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626 Monopoly. 
wards ſay, that it doth not appear but that the Plea might be put in by 
a Stranger. | 

1 Lutw, 36. One Defendant cannot plead Miſnomer of his Companion; for the 
other Defendant may admit himſelf to be the Perſon in the Writ. 

2 Hale's Hit. So if ſeveral Perſons be indicted for one Offence, Miſnomer, or Want 

P. C. 177. of Addition of one, quaſheth the Indictment only againſt him, and the 

Reſt ſhall be put to anſwer; for they are in Law as ſeveral Indict. 

ments. 
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Monopoly, 


(A) Monopoly, what it is, and how reſtrained by the 
Common Law. | 


(B) How reſtrained by Statute. 


(A) Monopoly, what it is, and how reſtrain Þ 
by the Common Law. ; 
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3 Ius. 181. Monoply is deſcribed by my Lord Coke to be an Inſtitution a 
Ney 182. Allowance by the King by his (a) Grant, Commiſſion or other FS _ 
(a) Mono- wiſe, to any Perſon or Perſons, Bodies Politick or Corporate, 
— _ of or for the ſole Buying, Selling, Making, Working or Uſing 

| only in any Thing, whereby any Perſon or Perſons, Bodies Politick or Corporate, 


this, that are ſought to be reſtrained of any Freedom or Liberty they had- before, 4 


the firſt is or hindered in their lawful Trade. | 
by Patent 5 8 == 
from the King, the other by A& of the Subject, between Party and Party; but are both equally s 


jurious to Trade, and the Freedom of the Subject, and therefore are equally reſtrained by the Com 
mon Law. Skin. 169. | 


231. are made (Y) void by the Common Law; as being againſt the Freedoa 
Townſend's of Trade, and diſcouraging of Labour and Induſtry, and reſtrainia 


Collection Perſons from getting an honeſt Livelihood by a lawful Employment, au i 
of Proceed- ©) ; f j h 7 i ſ\ 7 he | t 
ings in Par- putting of it in the Power o particular Perſons to ſet what Prices th 
liament 244, Pleaſe on a Commodity; all which are manifeſt Inconveniencies to tie F 
24 5+ Publick. | 4 

(b) And it is | | 

held to be further reftrained by the Common Law, by ſubjeting rhoſe who are gnilty thereof 0 
Fine and Impriſonment for the Offence, as being Malum in ſe, and contrary to the antient and 1 BY 
damental Laws of the Kindom ; and it is ſaid, that there are Precedents of Proſecutions of this 

in former Days. 3 Inf. 181. 2 Inft.'47, 61. | | 


] 
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1 Hawk, Þ. co, And therefore all Grants of this Kind, relating to any known Trad, i 
r 


= 

, *. oy 

2 

2 An 
* 

3 


3 „„ e A 


| Monopoly. 


And upon this Ground it hath been reſolved, that the King's Grant 2 Rel. Ab, 
to any particular Corporation, of the ſole Importation of any Merchan- 214. 


dize, is void, whether ſuch Merchandize be prohibited by Statute or not. . 1% | 4s 


Hence alſo it ſeems, that the King's Charter, impowering particular Raym. 489. 
Perſons to trade to and from ſuch a Place, is void, ſo far as it gives 2 Chan. Ca. 
ſuch Perſons an excluſive Right of trading, and debarring all others; 105. 


| : ? 1 Vern. 127. 
and it ſeems now agreed, that nothing can exclude a Subject from Trade e brad, 


5 Sands ver. 
but an Act of Parliament. | Eaft India 


Company. Skin. 165, 226, 234. 3 Med. 1: 


Alſo it hath been adjudged, that the King's Grant of the ſole Making, 11 Ce. $4 
Importing and Selling of playing Cards, is void ; notwithſtanding the 1 
Pretence, that the Playing with them is a Matter meerly of Pleaſure and . inp. 25 
Recreation, and often much abuſed; and therefore proper to be re- 
ſtrained ; for ſince the Playing with them is, in it ſelf, lawful and inno- 
cent, and the Making of them an honeſt and laborious Trade, there 
is no more Reaſon why any Subject ſhould be hindered from getting this 
Livelihood by this than any other Employment. 

And for the like Reaſons alſo it hath been reſolved, that the Grant of 2 Ro! 4:- 
the ſole Ingroſſing of Wills and Inventories in a Spiritual Court, or of 14. 
the ſole Making of Bills, Pleas and Writs in a Court of Law, to any 12 = 
particular Perfon, is void. . 


But it ſeemeth clear, that the King may, for a reaſonable Time, make Ney 182. 


a good Grant to any one of the ſole Uſe of any Art invented, or firſt . Hawk. P. C. 


brought into the Realm, by the Grantee. 231. 
Alſo it ſeems to be the better Opinion, that the King may grant to 


particular Perſons the ſole Uſe of ſome particular Employments ; (as of Med. 256. 
* (a) Printing the Holy Scriptures, and Law-Books, Sc.) whereof an un- 3 A 75. 
5 reſtrained Liberty might be of dangerous Conſequence to the Publick. (a) The 


Reaſons 


= hereof given are, that the Invention of Printing was new; that it concerned the State, and was 


and Officers of Law; that they are printed in a 
tions, c. Vide 2 Chan. Ca. 67. Skin. 234. 


Matter of Publick Care; that it was in the Nature of a Proclamation, and none could make Pro- 
clamations but the King; that as to Law- Books, the King has the Making of Judges, Serjeants 


particular Language and Character, with Abbrevia- 


(B) How reſtrained by Statute. 


| 12 Y the 21 Fac. 1. cap. 3. it is declared and enacted, That all Mo- 


A 


© nopolies, and all Commiſſions, Grants, Licences, Charters and 
Letters Patents to any Perſon or Perſons, Bodies Politick or Corpo- 
rate whatſoever, of or for the ſole Buying, Selling, Making, Work- 
ing or Uling of any Thing within this Realm or 77ales, or of any o- 
ther Monopolies, and all Proclamations, Inhibitions, Reſtraints, War- 
rants of Aﬀiſtance, and all other Matters whatſoever, any way tend- 
ing to the Inſtituting, Strengthening, Furthering or Countenancing of 
the ſame, or any of them, are altogether contrary to the Laws of this 
Realm, and ſo are and ſhall be utterly void, and of none Effect, and 
in no wiſe to be put in Ure and Execution. | 
And Sect. 2. That all Perſons, Bodies Politick and Corporate what- 
loever, ſhall be diſabled and uncapable to have, uſe, exerciſe or put in 
Ure any Monopoly, or any ſuch Commiſſion, Grant or Licence, Ec. or 
other 'Thing tending as aforeſaid, or any Liberty, Power or Faculty, 


WF 8'ounded or pretended to be grounded upon them, or any of them. 


And 
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628 OT: Monopoly. 

And it is further declared and enacted, Sec. 3. That all Monopolies, 
and all ſuch Commiſſions, Grants and Licences, Cc. and all other 
© Things tending as aforeſaid, and the Force and Validity of them 
© ought to be, and ſhall be examined, heard, tried and determined 


(a) In the © by and according to the (a) Common Laws of this Realm, and not 


Conſtruction © otherwiſe. 


hereof it 1s | 3 2 ENTS 
held by my Lord Coke, that all Matters of this Kind ought to be tried in the Courts of Common 


Law only, and not at the Council-Table, or in the Court of Chancery, or any other Court of like 
Nature. 3 Inſt. 182. But for this, vide Juriſdiction of the Court of Chancery, Tit. Courts and their 


Furiſdiction. 


* 


And it is further enacted, Sec. 4. That if any Perſon ſhall be hin. 
c dered, grieved, diſturbed, or diſquieted, or his Goods or Chattels any 
© way ſeiſed, attached, diſtrained, taken, carried away or detained by 
© Occaſion or Pretext of any Monopoly, or of any ſuch Commiſſion, 
© Grant or Licence, (fc. other Matter or Thing, tending as aforeſaid, and 
© will ſue to be relieved in any of the Premiſſes, he ſhall have his Re. 
< medy for the ſame at the Common Law, by Action grounded on the 
© ſaid Statute, to be heard and determined in the King's Bench, Com- 
mon Pleas or Exchequer, againſt the Party by whom he ſhall be ſo © 
© hindered or grieved, Cc. or by whom his Goods ſhall be fo ſeiſed or 
attached, E9c. wherein every ſuch Perſon, which ſhall be ſo hindered 
© or grieved, Ec. or whoſe Goods ſhall be ſo ſeiſed or attached, {, 
© ſhall recover three Times ſo much as the Damages which he ſuſtained 
© by Means of ſuch Hinderance, Ec. and double Coſts; and in ſuch 
5 © Suits, or for the Staying or Delaying thereof, no Eſſoin, Protection, 
ih Wager of Law, Aid Prayer, Privilege, Injunction, or Order of Re. 
8 « ſtraint ſhall be in any wiſe prayed, granted, admitted or allowed, not 
any more than one Imparlance ; and if any Perſon ſhall, after Notice 
that the Action depending is grounded upon the ſaid Statfte, cauſe or 
< procure any Action at the | na: Law grounded thereon to be 
. © ſtayed or delayed before Judgment, by Colour or Means of any 0r- 
ks der, Warrant, Power or Authority, ſave only of the Court wherein 
ſuch Action ſhall be depending; or after Judgment ſhall cauſe or procure 
© the Execution to be ſtay'd or delayed by Colour or Means of any Order, 
Warrant, Power or Authority, ſave only by Writ of Error or Attaint, Þ* 
that then the ſaid Perſon or Perſons ſo offending ſhall incur a Pre- 
E munire. 2 | F1 
3 Inft. 183, It is ſaid, that the firſt Branch of this laſt Clauſe, relating to the De 
lay of Cauſes of this Kind before Judgment, not only extendeth to te 
Privy Council, Chancery, Exchequer Chamber, and the like, but a% 
to thoſe who ſhall procure any Warrant from the King for ſuch Purpoſe; 
and it is ſaid, that the latter Branch, relating to the Delaying of Exe 
tion after Judgment, extendeth even to the Judges of the Court whet 
the Cauſe is depending. e N : 
But it is provided, Se. 6. That no Declaration, in the Statute me 
© tioned, ſhall extend to any Letters Patents, and Grants of Privileg 
© for the Term of fourteen Years, or under, of the ſole Working a, 
(% Manu- © Making of any Manner of (5) new Manufactures within this Rea 
4 Aures new. to the true and firſt Inventor and Inventors of ſuch Manufacture 
| ly brought © which others, at the Time of making ſuch Letters Patents and Graus 
1 =” _= © ſhall not uſe; ſo as alſo they be not contrary to the Law, nor miſche 
bevond Sea vous to the State, by raiſing Prices of Commodities at home, "M 
yond Sea ' | FE 
| arcincluded, © Hurt of Trade, or generally inconvenient; the ſaid fourteen Years "Wh 
700 the! oy be accounted from the Date of the firſt Letters Patents, or Grant 
5 ad been | : | 1 
long pra ctiſed there before; for the Starute ſpeaks of new ManufaQures within this Realm, *Þ 


. was made to encourage new Devices uſeful to the Kingdom; and whether learned by Travel or 
dy, it is the ſame Thing. 2 Salk. 447. © ? 
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Monopoly. 


* 7 


« ſuch Privilege, but that the fame ſhall be of ſach Force, as they ſhould 


© be if the ſaid Act had never been made, and of none other. | 

It hath been reſolved, that no new Invention, concerning the Workin 
of any Manufacture, is within the Meaning of this Exception, unleſs it 
be ſubſtantially new, and not barely an additional Improvement of an 
old one. | CN „ 8714 fi 

Alſo it hath been holden, that a new Invention to do as much Work 
in a Day by an Engine, as formerly uſed to imploy many Hands, is 
not within the ſaid Exception; becauſe it is inconvenient, in turning 
ſo many labouring Men to Idleneſs. 

Alſo it Teems clear, that no old Manufacture, in Uſe before, can be 
prohibited in any Grant of the ſole Uſe of any ſuch new Invention, 

And it is farther provided, Setz. 7. That nothing in the {aid Act 
contained ſhall extend to any Grant or Privilege, Fower or Autho- 
© rity wharſoever, before the ſaid Act madę, granted, allowed or con- 
« firmed by any Act of Punliantm, long usthe {ame ſhall continue 
in Force. enen | 

Provided alſo, Seck. 9. That nothing in the ſaid Act contained ſhall be 
in any wiſe prejudicial to any City, Borough or Town Corporate within 
© this Realm, concerning any Grants, Charters, or Letters Patents to 
© them made, or concerning any Cuſtom uſed by or within them, or 
© unto any Cotporations, Companies or Feliowſhips of any Ant, Trace, 
© Occupation or Myſtery, or to any Companies or Sopieties, af Merchants 
© within this Realm, erected for the Maintenance, Enlargement or .or- 
© dering of any Trade or Merchandize, but that the ſame Charters, 
© Cuſtoms, Corporat ons, Sc. and their Liberties and Immunities ſhall 
be of tuck ForgerandU Hffect, as whey wert befor the mak ing of theſfaid 
Act, ang of none other; any Thing before in the aid Act contained to 
© the contrary in any wiſe notwithſtanding. EF 

And it is further provided, Seck. 10. That nothing in che ſaid AR 
contained ſhall extend to any Letters Patents, or Grants of Privilege 
concerning Printing, nor to any Gommilſion, Grants, or Letters Pa- 


# © tents concerning the Digging, making or compaunding of Sult-Peter 


© or Gun-Pouder, or the icafting or making of Ordnance, or Shot for 
* 1Ondnance:; nor to any Grant or Letters Patents af any Office, erected 
© before ther making of the ſaid Statute, and then in Being and put in 
© Execution, other than ſuch Offices as had been deeried by Proclamation; 
© but that all ſuch Grants, Cc. ſhall be of the like Force and Effect, and 
* no ather, as if the ſaid Act had never been made. 

But it is enacted by 16 Car. 1. cap. 21. That it ſhall be lawful for 


| © all Perſons, as wel] Strangers as natural-born Suübjeéts, ro import any 


* (uanrities of Gun- Powder whatfoever, paying ſuch-Cuſtoms and Du- 
© tres for «the ſome as by Parliament ſhallt be limired; and that it. all be 
6 lawful For all his Majeſty's (Subjects cof this his Realm -of Eugland, to 
* make and fell any Quantities of Gun- Powder at his Plegſyre, and al io 
to bring into this Kingdom any Quantities of, Salk-Perer, Bfimſtone, 
or any other Materials:for the making of Gun-Pawder;; and that if 
any Perſon ſhall put in Execution any Letters Patents, Proclamations, 
Edict, Act, Order, Warrant, Reſtraint, or other Inhibition whatſo- 
ever, whereby the mportætion af Gun Powder, Balt- Perer, Brimſtone, 
or other the Materials aforementioned, ſhall be any ways prohibited or 
reſtrained, ſhall incur a Præmunire. 
And it is further provided by the ſaid Statute of 21 Fac. 1. cap. 3. 
Seck. It, 12, © That nothing in the ſaid Act contained, ſhall extend to 
* any'Commiſſion or Grant concerning the Digging, compounding or ma- 
king of Allum or Allum Mines, Ec. nor concerning the licencing of 


— 
c 
C 
C 
C 
& 
c 


9 the keeping of any Tavern or ſelling of Wines, to be ſpent in the 
F ' Manſion-Houſe, or other Place in the Tenure or Occupation of the 
Party ſelling the ſame; and a further Proviſion is made in the latter 


Vol, III. 7 X Fart 


g 3ſt. 184 


3 Inft. 184. 
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3 luft. 183. 


Part of the Statute, for ſome particular Grants to particular Corpora- 
© tions and Perſons, as Netocaſtie upon Tine, S ! ; H 
But it is ſaid, that the faid Clauſe relating to Allum was needleſs 
becauſe all ſuch Mines belong of Cburſe to the Perſons in whoſe Grounds 
they are, and therefore; no Privilege concerning them can be granted 
but in the King's own Ground, | | 
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(A) Ot the Oztginal and ſeveral Kinds ot Moꝛtgages. 
(B) What ſhall be deemed a Moztgage, oz an Eſtate 
redeemabie, We | | 


(C) Of the Nature of a Moztgage, as to the diſtinct Jn: 
tereſts of the Moꝛtgagoꝛ and Moꝛtgagee. 


(D) Of the legal Perfozmance of the Condition. 


CY" T7} 


(E) Of the Equity of Redemption and Fozecloſyre : 


And herein, 


1. Who may redeem, and by whom the Mortgage Money 

| ſhall be paid. ttt SO SCE, fl | | 

2. To whom the Mortgage Money ſhall be paid. 

3. Of the Precedency and Right of Redemption, where there 

are ſeveral Mortgagees or Incumbrancers; and therein of 

their Remedies againſt each other, as well as againſt the 
Mortgagor. wha nth 6 26007 EY 

4. How far the Purchaſing in a precedent Mortgage or ln. 

cumbrance will prote& ſuch Purchaſor, and intitle him to 
a Precedency of Redemption. | 55 

5. Of the Equity which muſt be done by him, who would 
2 to the Perſon againſt whom a Redemption i 

prayed. | EXP nat | 

6. At what Time the Redemption muſt be. 

7. Of the Manner of Redeeming and Forecloſing. 


(F) Wozrtgagees and their Allignees, how to account, 
and what Allowances to make. | 
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f 1 , | 8 HH. hong eres re 1, 
| (4) Of the Oiginal, and ſeveral. Kinds of 
N endes 
2110 u Jon 9 911. © | 
HE Notion of Mortgaging and Redemption Teems to be of Cura: 17, 
Fewiſh Extraction, and from them derived to the Greeks and . 
Romans; the Plan of the Mofaick Law conſtitutes a juſt and 
equal Agrarian, that the Lands may continue in the ſame 
Tribes and Families, and the People might not be diverted by any exo— 
tick Acts and Inventions from the Exerciſe of Agriculture, in which 
innocent Employment they were to be continnally educated ; and there- 
fore whoever were compelled by Want to ſell, could transfer no Eſtate 
in the Lands; farther than to the next general Jubile, which returned 
” once in 530 Years; wherefore they compured till the Jubile, and accord- 
ing to the Diſtance from thence, ſuch was the Intereſt that could be 
transferred to the Buyer; but the Vendor had Power at any Time to 
= redeem, paying the Value of the Lands to the Jubile ; bur tho' he did 
not redeem at the Year of Jubile, yer the Lands came back again free 
E to the Vendor and his Heirs. FRIES OY 5 
But our Notion of Mortgaging and Redemption ſeems to have come  Fuſix. 392. 
more immediately from the Civil Law, and therefore it will be neceſſary 
© herein to conſider the Diſtinctions in that Law between Pledges and 
Things hypothecated. | 


= The Prgnus or Pledge was, when any Thing was obliged for Money 
© lent, and the Poſſeſſion paſſed to the Creditor. 


* 


= The Hypotheca was, when the Thing was obliged for Money lent, and ½ Ait 
the Poſſeſſion remained with the Debtor. Now in Caſe of Goods pigno- Ballment. 
rated, the Creditor was obliged to the ſame Diligence in keeping them, 
as he uſed about his own; ſo that if the Goods were loſt by the Negli- 
gence of the Creditor, an Action lay as for a Depoſit; for the Property 
being transferred to the Creditor for a particular Purpoſe, he was to keep 
them as his own. Pork | . 
lf the Debtor did not redeem the Thing pledged, the Creditor was Digeſt. Lil. 
to forecloſe the Redemption of the Debtor ; and if the Money was not 29 Tit. 6. 
IJ paid, the Creditor had his 4#io Pignoritia, or Hypotbecaria, which, when Cs,: 
he had purſued, and obtained Sentence thereon, he might ſell as his own OY 
Property; but there was this Difference between the Actio Pignoritia 
and Hypothecaria ; that the Actio Pignoritia was only on the Perſon of the 
& Debtor to forecloſe him, becauſe the Pignus was already in the Poſſeſſion 
Jof the Creditor ; but the Actio Hypothecaria was tam in rem, quam in Per- 
ld enam, and was given ad Pignus Proſequendum contra quemcunque Poſſeſſo- 
rem; becauſe herein the Creditor had not the Poſſeſſion of the Pledge, 
but it remained to the Debtor ; and *till Sentence was obtained in theſe 
Actions, the Creditor: could not obtain the Property of the Pledge; and 
if the Money was paid before Sentence, the Pledge was ſubject to Re- 
demption; and where the ſame Thing was pledged to ſeveral, thoſe were 
oy ſaid = be Potiores in Pignore, to whom the Things were firſt hypothe- 
cated. | 94 | | | 
If the Money was tendered or paid to the Creditor, the Contract of 0 : 
p; * 3 a | L | | J Dieeſt. Lib. 
Pignoration was diſſolved, and the Debtor might have the Pledge back, 20, Tit 5 
as a Thing lent ; fo that ſeems to have introduced the Notion among us 
of the Debtor's Right to Redemption, and with them the Uſucaption, 
or the Right of Preſcription, did not extinguiſh the Pledge, unleſs a 
| —_— had held it for 30 Years, or the Debtor had held it for 40 
ears. kt } | . 288 
In the Feudal Law the Rule was, Feudalia, invito Domino, aut Ag natis, Pala cf 
non recte ſubjiciuntur Hypothece, gquamvis frudus poſſe eſſe recedtum eſi, _ 16-3 
| "op 


7 
g 


» hs +} = . Ne 
* 72 8 


= i * 
ka ts het. ——_ * — 2 . "Sg v - 
* 
* * " 
2. = . 8 . N 
* * 
- 
4 ' 80 3 1 
1 4 
„ n 1 0 * . » « 1 Hh 


& r 


—— 2 — oc ect rey 


MPortwage.. 


_—_— 


Co. Lit. 205. 
Vid. Madd. 
formatur. 136. 


Lit. Sect. 352. 
Ce. Lit. 205. 


the Reaſon of this Rule was, becauſe the Feud was filled with a Tenant 


— 


from the Lord's original Bounty, on whom he depended for his perſo. 
nal Service in War and, Peace; and therefore che Feudiary coult,not ob. 
trude· a Tenuat on Him without his Leave, hd migtit be leſs cApable of 
thoſe Services; and therefore as he 'Tenartt could not originally alien 
without Licence, ſo he could not mortgage. 

But when a Licence of Alienation was given about the 'Time of #, +, 
and it became a Maxim in Law, that the Purity of a Fee Simple import. 
ed a Power of diſpoſing of it as the Owner pleaſed.; there were tuo 
Ways of mortgaging Lands introduced, which Littleton diſtinguilhes by 
the Names of Vadium Vivnm and Fadium Mortuum. L641. 4 

The Vadium Vivum is, where a Man borrows 100 J. of another, and 
makes an Eſtate of Lands to him, *till he hath received the ſaid Sum of 
the Iſſues and Profits of the Lands; and it is called Jadium Vioum, be- 
cauſe neither the Money nor the Land dieth; for the Lands are con- 
ſtantly paying off the Money, and the Lands are not left as a dead Pledge, 
in Caſe the Money be not paid. This ſeems to have been the antient Way 
of pledging Lands; for they held, that Lands could not be hypothecatee; 
and therefore they uſed to ſubject the Uſ/ufrans, which continued orig. 
nally during the Life of the Feudiary; but when chere was à nee Li 
berty given of Alienation, then the Feudiary could pledge the Uſufrr 
tus of the Land at pleaſure; but becauſe in this Way of Pledging, the 
Lender received his Money by Degrees, and in mall Parcels, which vn 
very troubleſome; and thoſe that put Money ito Uſury, are generally 
willing to receive the Whole in a groſs Sum; and therefore ahis Way of 
Pledging is now out of uſe. | 3 2% N 2 
The Vadium Mortuum is ſo called by Littleton, betauſe it is doubtrfü, 
whether the Feoffor will pay the Money at the Day limited or not; and 
if he do not pay, then the Land, which is but in Pledge upon 'Cand- 


tion, for the Payment of the Money, is taken from bim for ever, and 


Maddox 318, 
319. 


fo dead to him; and if he do pay it, then the Pledge is dead to the Ie. 
nant of the Land. 5 195 3 

Of theſe Moregages there are again two Sorts; aft, Of the Freehold 
and Inheritance ; and 24ly, Of Terms for Years. I 

1/7, Of the Freehold and Inheritance, and here the ancient Way wa 
to make a Charter of Feoffment, on Condition, that if the Feoffor, a 


bis Heirs, paid the Sum to the Feoffee or his Heirs, he ſhoulil re-enter 


Co. Lt. 226, 
227. 


make an Inveſtiture; and therefore being created by Deed only, they ma) 4 : 


Co. Lit. 221, 
222. 


and repoſſeſs; and ſometimes the Condition was contained in the Charter 
of Feoffment, and ſometimes it was defeazanced by another Charten, 8s 
may be ſeen in the old Forms. | 


* 


or as a Man might annex a Condition to his Feoffment, for cjus ef 
dare, ejus eſt deponere, ſo he might annex a Condition by another Deed, 
bearing Date and executed at the ſame Time; for being executed at 
the ſame Time, it is really but one and the ſame Diſpoſition, guz incur 
tinent! fuunt ineſſe videntur; but a Defeazance or Condition annext after 


the Feoffment executed comes too late; becauſe the Livery Coram Park 
bus atteſting the Infeudation, in which there is no Condition, the Tena 
muſt hold the Land according to the Tenure of the Inveſtiture; bu 
Rents, Anuuities or Warranties, that are Things executory, may be] 
defeated by Defeaſances made at the Time of their Creation, or any Time 


after; becauſe there is not any Neceſſity of the N otoriety of, Livery 1 


be defeated or deſtroyed by Deed alone. 


Theſe Sorts of Conveyances were ſubject to theſe Inconveniencies; 
rhat if the Money were not paid at the Day, ſo that the Eſtate became 
abſolute, the Eſtate was thenceforth ſubj ect to the Dower of the Feoffer, 
and all other his real Charges and Incumbrances ; for tho' if the Feoffo Þ 
performed the Condition, then he. might re-enter, and re-poſſeſs fine 


in his former Eſtate, and conſequently was in above all the Cha 
I | 


ncum- 


b NN 8 


= 


Moztgane. 3 


2 


Incumbrances of the Feoffee; yet, if he did not literally perform the 
Condition, by Payment of the Money at the Day, then the Eſtate was 
legally ſubject. to the Charges and Incumbrances of the Feoffee, tho' the 
Money were afterwards paid; and the Eſtate re-conveyed to the Feoffor. 

But the Courts of Equity, as they grew in Power, have ſet this Matter 
right, and have maintained the Right of Redemption, not only againſt 
Tenant in Dower, and, the Perſons who come in under the Feoffee, but 
even againſt the Tenant by the Curteſy, and Lord by Eſcheat, that are 
in the Poſt ; becauſe the Payment of the Money doth, in the Conſidera- 
tion of Equity, put the Feoffor in Hatu quo, ſince the Lands were origi- 
nally only. a Pledge for, the Money lent. Fats Kt 

As to Mortgages by Way of creating Terms, this was formerly by Way 
of Demiſe and Re-demiſe. As for Example; A. borrowed Money of H. 
thereupon B. would demiſe the Land to 4. for a Term, of, 500, Ec. 
Years abſolutely, with common Covenants againſt Incumbrances, and for 
farther Aſſurance, and then A. would the Day after re-demiſe to BH. for 
499 Years, with Condition, to be void on Nonpayment of the Money at 
the Day to come; this, Manner of Mortgaging. came in after the 21 11. 
8. for falſifying Recoveries, when there was a fixed Intereſt, ſertled in 
Terms for Years ; and was eſtcemed. beſt for the Mortgagor, to avoid all 
Manner of Pretenſion from the Incumbrances and Dower of the Feoffee 


i in Mortgage; and was reputed beſt for the Mortgagee, to avoid the 


Wardſhip and Fendal Duties of the Tenure, and was only inconvenient 
in this; that if the 2d Deed were loſt, there appeared to be an abſolute 
Term in the Mortgagee. | 1 ws | 

And this is now the common Method, wz. By a Demiſe of the Land 


d for a Term, under a Condition to be void on the Payment of the Mort- 


age Money and Intereſt; and a Covenant is inſerted at the End of ſuch 
eeds, that till the Default ſtall be made in the Payment of the Money, 


bs that the Mortgagor ſhall receive the Rents, Iſſues and Profits without 
Account. 5 


* 


This has been ruled to create a Tenancy at Will to the Mortgagor ; 


I but if the Mortgagor dies, the 'Tenancy at, Will is determined, 'till there 
is a Receipt of Intereſt from the Heir, which ſeems to make him alſo 
= Tenant at Will to the Mortgage. | 


But now the laſt and beſt Improvement of Mortgages feems to be, 


that in the Mortgage Deed of a Term for Years, or in the Aſſignment 
thereof the Norte er ſhould covenant for himſelf and his Heirs, that 
ik Default be made in the Payment of the Money at the Day, that then 
he and his Heirs will, at the Coſts of the Mortgagee and his Heirs, con- 
vey the Freehold and Inheritance of the mortgaged Lands to the Mort- 
= gagee and his Heirs, or to ſuch Perſon or Perſons (to prevent Merger of 
the Term) as he or they ſhall direct and appoint ; for the Reverſion, af- 
ter a Term of 50 or 100 Years, being little Worth, and yet the Mortga- 
8 gee for Want thereof, continuing but a Termor and ſubject to Forfei- 
ture, Sc. and not capable of the Privileges of a Freeholder ; therefore 
= where the Mortgagor cannot redeem the Land, *tis but reaſonable the 
Mortgagee ſhould have the whole Intereſt and Inheritance of it, to diſ- 
poſe of as abſolute Owner, | 
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MPMoitgage. 


(B) UWhat ſhall be deemed a Moꝛtgage, oꝛ an 
Eſtate redeemable, 


1 Vern. 183. H REIN we may obſerve in general, that whatever Clauſes or Co. 

268, 394. 

Preced. Chan. abſolute Diſpoſition or conditional Purchaſe; yet, if upon the Whole, 

NY: it appears to have been the Intention of the Parties, that ſuch Convey. 
ance ſhould only be a Mortgage, or paſs an Eſtate redeemable, a Court 
of Equity will always conſtrue it ſo. 

As where the Condition of a Mortgage is, that the Mortgagor ſhould 
Fong 53" redeem during his Life, or that the Mortgagor and the Heirs of his Body 
2 Chan. Ca. ſhould redeem, yet Equity will admit the general Heir of ſuch Mortga- 
147. S8. C. gor to a Redemption; becauſe this can be no Purchaſe, ſince there is a 
N ver. Clauſe of Redemption; and when the Land was originally only a Pledge 

8388 for Money, if the Principal and Intereſt be offered, the Land is free; 

and it would be very hard, that ir ſhould be in the Power of the Scrive. 
ner, or griping Uſurer, by ſuch impertinent Reſtrictions, to elude the 
Juſtice of the Court. | 8 


1 Pern. 193. But if a Man borrows Money of his Brother, and agrees to make hin 


ter North, L. a Mortgage, and that if he has no Iſſue male, his Brother ſhould have 
K. the Land; ſuch an Agreement made out by Proof, will be decreed in 
Equity. : | | | 
1 Vern. 7, 1 A Conſideration of 1000 J. made an abſolute Conveyance to B. of the 
214, 232: Reverſion of certain Lands after two Lives, which, at that Time, were worth 
12 ver little more; and by another Deed of the ſame Date, the Lands are made 
2 Vent. 364. Tedeemable any Time during the Life of the Grantor only, on Payment of 
S. C. where 1 000 J. and Intereſt; A. died, not having paid the Money; and it was 
it is ſaid, that held by my Lord Nottingham, that his Heir might redeem, notwithſtand- 
Lord Nerths ing this reſtrictive Clauſe, and that it was a Rule, once a Mortgage and 


1 always a Mortgage, and that B. might have compelled A. to redeem in his 


he Houſe of Life-time, or have forecloſed him; but on a Re-hearing, Lord K. Nort 


Lords. reverſed the Decree on the Circumſtances of this Caſe ; for it appeared 
by Proof, that A. had a Kindneſs for B. and that he had married his Kinſ- 
woman, which made it in the Nature of a Marriage Settlement; he like- 
wiſe held, that B. could not have compelled A. to redeem during his 
Life, which made it the more ſtrong. n 

| Vern, ass. If A. mortgage Lands to B. worth 15 J. per Annan, for ſecuring 2001. 

33 and at the ſame Time B. enters into a Bond conditioned, that if the 

Winnel. 200 J. and Intereſt is not paid within a Year, then he to pay to A. his 
Executors or Adminiſtrators, the further Sum of 58 J. in full for the Pur- 
chaſe of the Premiſſes, Sc. and A. dies within the Year, and the Money 
is paid the next Day after, the Mortgage is forfeited to his Adminiſtra- 
tor; yet As Heir may redeem, paying the 200 J. and likewiſe the 78/. 
that was paid the Adminiſtrator. — 

> Vern, 84. _ So where A. for 5501. made au abſolute Aſſignment of a Church Leaſe 

Manlove ver. for three Lives to B. and B. by writing under his Hand agreed, that if 

Ball A. paid 600 J. at the End of the Year, B. would reconvey, B. died, 
leaving C. his Son and Heir; two of the Lives died, and the Leaſe was 
twice renewed by C. and his Father; and tho' it was near twenty Years 
ſince the Conveyance was made, yet the Maſter of the Rolls decreed 3 
Redemption on Payment of the 550 l. and the two Fines. 

2 Very. 520. A. lends Money to B. to carry on certain Buildings, and takes a Mort- 

Fennings ver. gage from him to ſecure 16007. with Intereſt ; and, by another Deed ex- 

Ward, ecuted at the ſame Time, takes a Covenant from B. that he ſhould con- 
vey to him, if he thought fit, Ground-Rents to the Value of 1600 J. at 
the Rate of 20 Years Purchaſe ; and on a Bill brought to redeem, the 

4 | : Maſtcr 


venants there are in a Conveyance, tho' they ſeem to import an 
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Maſter of the Rolls decreed a Redemption on Payment of Principal, In- 
tereſt and Coſts, without Regard to that Agreement, but ſer; aſide the 
ſame as unconſcionable; for a Man ſhall not have Intereſt for his: Money 
and a collateral Advantage beſides for the Loan of it, or clog the Re- 
demption with any bye Agreement. * cb iz 

But tho? theſe and ſuch Jike Reſtrictions are relieved. againſt, to make p.. Ci 
them anſwer the primary Intention of the Parties; yet if A. on a Mort- 160. 
gage, lends Money at 5 / per Cent. but agrees in the Deed, that if the ory ver 
Money were paid within 3 Months after it became due, that he would Cox, 
accept of 47. per Cent. and the Mortgagor neglects to pay the Intereſt 
within the Time, Equity will not relieve him, but he muſt pay 5 l. per 
Cent. for tho? the Court relieves againſt unreaſonable Penalties, yet this is 
not ſo, for the Mortgagee might have refuſed to lend his Money under 
51. per Cent. | | 

So if the Mortgageedeviſes, that the Mortgagor ſhould be remitted Part 1 Chan, Re». 
of his Mortgage Money, provided he pays the Principal and Intereſt 52. 
within 3 Days after his Deceaſe ; if the Condition be not performed, 
the Remittance is loſt ; becauſe this being a voluntary Bounty, and not 
ex debito Juſtitiæ, the Party muſt take it as it is limited, for cujus eſt dare, 
eus eſt diſpenere; and the Court cannot relieve in this Caſe after the Day. 
* But where in a Mortgage there was a Proviſo, that if the Intereſt was 2 Salk. 449. 
behind 6 Months, that then the Intereſt ſhould be accounted Principal Lord Oful- 
and carry Intereſt; this by my Lord Cowper was decreed to be a vain — ee ma 
Clauſe, and of no Uſe; and he ſaid, that no Precedent had ever carried rr tac 
the Advance of Intereſt ſo far, and that an Agreement made at the Time 
© of the Mortgage, will not be ſufficient to make future Intereſt Princi- 
pal; but to make Intereſt Principal, it is requiſite that Intereſt be firſt 
> grown Due, and then an Agreement concerning it may make it Principal. 


ar. 


| (C) Of the Nature of a Moztgage, as to 
| the diſtinct Intereſts of a Moztgago: and 
Moꝛtgagee. 


= T* E Mortgagor before Forfeiture, and whilſt it remains uncertain, 
1 whether he will perform the Condition at the Time limited, or not, 


bath the legal Eſtate in him; alſo after Forfeiture he hath an Equity of 
Redemption; fo that he is ſtill conſidered as Owner and Proprietor of | 
: the Eſtate, until the Equity of Redemption be forecloſed, and there- Ca) It is ſaid 
= fore may make Leaſes or (a) any Settle ment thereof, which will bind (jc a Te. 
"A | his Equity of Redemption, | | | nant in Tail 
; i Cee of an Equity 
| of Redemption, may deviſe it for Payment of Debts. 1 Vern. 41. Turner ver. Gwinn 
ſe | Therefore, if a Man mortgages his Land, and, as is uſual, ſtill continues 1 Sid. 460. 
n Foſſeſſion, and levies a Fine, and 5 Years paſs, yet the Mortgagee is not! JF" 52: 


d, barred; for tho? the Mortgagee be in Reality out of Poſſeſſion, yet when Ro N 


as that is done by the Conſent of both Parties, and the nature of the Con- 414. 
ar tract requires it ſhould be {o while the Intereſt is paid, it is againſt the 
ia enginal Deſign of the Contract, that any Act of the Mortgagor, except 

the Payment of the Money, ſhould deprive the Mortgagee of his Secu- 
rt- ty, and is no leſs than a Fraud, which the Law will not countenance. 
& And as the Mortgagor, being conſidered only as Tenant at Will to the Palm. 135. 
Mortgage, cannot, by his Act, defeat the Intereſt of the Mortgagee, ©* Ja. 593. 
"therwiſe than by Payment of the Mortgage Money; ſo neither can the 
Mortgagee 
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Mortgage. 


Plow. 373· 4. 


Preced. Chan. 
71. 


© ſerve in Parliament, for or by Reaſon of any Truſt Eſtate or Mon. 


E. 4. 5: 

9 H. 6. 12. 
22 H. 6. 37 
47 E. 3. 26 
Plocu. 173+ 
5 Co. 114. 


Co. Lit. 209. 


Co. Lit. 209. 


Mortgagee defeat the Mortgagor of his Equity of Redemption; therefore 
if a e in Fee ſuffers a Recovery, this, even at Law, ſhall ng 
bind the Mortgagor's Right of Entry, upon Performance of the Condi, 
tion; but if the Mortgagor had been a Party to the Recovery, then his 
Right had been bound, not only on Account of the Recompence in va. 
lue, but becauſe he is eſtopped by the Recovery to claim the Land again} 
the Recoverer or his Heirs, when he was called in before the Judgment 
given' ro defeat his Title, and could not do it. J 
So if a Mortgagee be diſſeiſed, and the Diſſeiſor levies a Fine, and fit 
Years paſs after the Proclamations; tho' the Mortgagee is hereby barreq, 
yet if the Mortgagor pays or tenders his Money, he has 5 Years to pro. 
ſecure his Right, by the ſecond Saving in the Statute 4 H. 7. cap, 24 
becauſe his Title did not accrue till Payment of the Money 

And as the Mortgagor, till the Equity of Redemption te forecloſeq 
is conſidered as Owner of the Land, jt was ruled, where a Bill for a Re. 
demption was brought againſt a Morrgagee in Poſſeſſion, and a Deere 
accordingly, that the Mortgagee, before the Account taken, having pre. 
ſented to a Church that became void, ſhould. revoke his Preſentati 
and preſent ſuch a Perſon as the Mortgagor or his Vendee (he having 
contracted to ſell) ſhould appoint. 

By the 75 V. & M. cap. 25. it is enacted, © That no Perſon or Per. 
© fons ſhall be allowed to have any Vote in Election of Members 1 


gage; unleſs fuch Truſtee or Mortgagee be in actual Poſſeſſion, c 
© Receipt of the Rents and Profits of the ſame Eſtate, but that the 
s Mortgagor, or Ceſtui que Traſt in Poſſeſſion, ſhall and may vote fu 
© the ſame, notwithſtanding ſuch Mortgage or Truſt. _. 

And by the 9 Ann. cap. 5. which requires, that Knights of the Shiv 
ſhould have 600 J. per Annum; and every other Member 300 J. per A. 
num; it is enacted, That no Perſon ſhall be qualified to fit in th! WF 
« Houſe of Commons, within the Meaning of the Act, by Virtue of ay We 
Mortgage, whereof the Equity of Redemption is in any other Per. 
© ſon, unleſs the Mortgagee ſhall have been in Poſſeſſion of the mor- 
« gaged Premiſſes for ſeven Years before the Time of his Election. 


* 


— 
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(D) Of the legal Perfozmance of the Condition Þ 


"RE Condition muſt at Law be ſtrictly performed, otherwiſe de 
1 Mortgagor loſes all Benefit of Redemption; but if upon a Mort 
gage a Tender be made of the Money, at the Place, at any Time dg 
the Day ſpecified in the Condition, and the Mortgagee refuſes, 
Condition is ſaved for ever. | | | 


And upon ſuch Refuſal the Land is diſcharged, becauſe upon | 
Tender the Demiſe is void; and if it be upon a Feoffment, the Con 
tion is performed, and the Feoffor may re-enter ; but the Money ef 
doth yet remain a Debt or Duty, becauſe it was a Debt by the origi" 
Lending of the Money, whether it had been ſo ſecured or not; and be 
cauſe the Security fails, according to the Words of the Agreement, % 
there is the ſame natural Juſtice that the Money ſhould, continue: Bu, 
a Feoffment were made, on Condition of Payment of a Sum. gratuitouſſ f 
to re-enter, if it were refuſed, there is no Remedy. 115 1 

The legal Tender, or Payment, muſt be made to the Parties mer 
tion'd in the Condition; becauſe to make ſuch a Tender as will be L 15 | 

I | erfor 


WS 
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Performance, it muſt be made according to what the Parties have ex- 
reſly agreed on in the Condition. ng 

Therefore, if a Man bargains and ſells Lands, with Proviſo,, that if Dyer 180, 
the Vendor, before ſuch a Day, pay 16 much Money to the Vendee; 1%. 
his Heirs or Aſſigns, that the Sale ſhall be void; the Vendee tefore the — 
Day makes his Executors and dies, and the Vendor tenders the Money 
to the Executors, this is not good; becauſe the Word Alligus tnuſt be 
anderſtood to be Aſſigns of the Land, in its primary and original Signifi- 
cation; and where there is an expreſs Proviſion to whom the Tender and. 
Payment is to be made, the Executor is excluded ; for Expreſſum facit 
eeſſare Tacitum. 5 „ 2 | 
"But if a Man make a Feoffment in Fee, upon Condition, that the Co. Lir. 210. 
Feoffee ſhall pay 20 J. to the Feoffor, his Heirs or Aſſigns; here the pri- 5 C.. 96. 
mary Signification of the Word Aſigus fails; becauſe there can. be no 
Aſſignment of the Land of which he bath enfeoffed another; and ſince 
the original Senſe of the Word fails, leſt it ſhould be wholly inſignifi- 
cant, the ſecondary Senſe of the Word is to be taken, viz. the Aſſignees 
in Law, which the Executors are quoad the perſonal Eſtate ; and there- 
fore the Payment is good either to the Executor or the Heir. 

If the Condition be to pay the Money to the Feoffee, in Mortgage, Co: Lit. 219. 
his Heirs or Aſſigns, and he makes a Feoffment over; it is in the Elec- 
tion of the Feoffor to pay the Money to the firſt or ſecond Feoffee ; be- 
cauſe by the Words he may pay it either to him or the Aſſignee; ſo if the 
firſt Feoffee dies, in this Caſe he may pay it to his Heir or the Aſſignee, 
for the ſame Reaſon ; nor is he obliged to take Notice of the Validity 
of the ſecond Feoffment, to which he is a Stranger. | 
; But if the Condition was, that the Feoffor ſhould pay it to the Feoffee Lit $e#. 339. 
at ſuch a Day, and the Feoffee die before the Day; it ſhall be paid to Ce Lit. 209 
the Executor, and not to the Heir, tho' the Land deſcend. to the Heir; *. 
for during the Suſpenſion of the Condition, which is till the whole Time 
is elapſed, the Land is wholly taken to be a Pledge for i the Money; 
and the Money to be a perſonal Duty to the Feoffee, and conſequently 


* 2 * 


is to be paid to ſuch Perſon as repreſents him; but then this Pay- 
ment muſt be to the Executor of the whole Sum; for a partial and frau- 
dulent Payment, tho* accepted by the Executor, is really no Perfor- 
5 * of the Condition, and therefore the Intereſt remains in the Heir 
at Law. anne r % 46181 

If the Condition were, that the Feoffor (boutd pay iſo much Money Lit. See. 33 
to the Feoffee, without Limitation of Time, the Feoffor hath Time 

n during Life to pay the Money to the Feoffee, during his Life; but if 

n. either die before the Time is elapſed, which is. ſer by the Parties for 

WW the Performance of the Condition, the Feoffment is abſolute; but if 

e ue the Payment were to be made to the Feoffee, his Heirs or Executors, 

Vo then the Feoffor hath Time during Life. | | 

ne d If a Man make a Feoffmenr in Fee, upon Condition, that the Feoffor, ; O. 96. 
„ 8 within a Year after the Death of the Feoffee, pay to his Heirs, Execu- 

tors or Adminiſtrators, 1001. that then the Feoffor ſhould re- enter; the 

the Feoffee makes a Feoffment over and dies; the Feoffor paid the 1007. 


In within the Year, and the Heir paid back 30 J. this is a partial and frau- 
Cond dulent Payment, and no good Performance of the Condition, to defeat 
y len the Eſtate of the Feoffee ; but if the whole Money had been paid, it 
rig had been good; . becauſe the Payment is, to be made to the Perſons 
nd be: 


mentioned in the Condition, and not to the Aſſignee of the Land, . who 
it, YR not named therein. BTTV 
But ö 5 ö | 5 

roulll 
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in Fee to B. that there the Charge doth: paſs with the Eſtate, there ap 
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(E) Of the Equity of Redemption and Foze- 
clofure ; And herein, 


1. Who may redeem, and by whom the Mortgage Money 
(hall be paid. 


LTH O', after Breach of the Condition, an abſolute Pee. fimple 
is veſted at Common Law in the Mortgagee; yet a Right of Re. 
demption being ſtill inherent in the Land, til rhe Equity of Redemy. 
tion be forectoſed, the ſame Right fhalt deſcend to and is veſted in 
fach Perfons as have a Right to the Land, in caſe there had teen no 
Mortgage or Incombrance whatſocver; and as an equitable Performarice 
as effectually defeats the Intereſt of the Mortgagee, as the legal Per. 
formance doth at Common Law, the Condition ftill hanging aver the 
Eſtate, till the Equity is totally forecloſed ; on this Foundation it hath 
been held, chat a (a) Perfon, who comes in under a voluntary Convey. 
ance, may redeem a Mortgage; and tho' fuch Right of Redemption be 
mherent in the Land; (6b) yet the Party claiming the Benefit of it, muſt 
not only fer forth ſuch Right, but alſo ſhew that he is the Perfon in- 
titled to it. | 
As the Heir at Law is regularly intitled to the Benefit of Redemption, 
he is alſo intitled to the Aſſiſtance of the perſonal Eſtate of the Mortgy 
gor for that Purpoſe ; according to the Doctrine eſtabliſhed in the Courts 
of Equity, that the perſonal Eſtate, in the Hands of the Executor, fhal 
be imployed in Eaſe of the Heir, by whatever Means the Heir become 
indebted as Heir; for the perſonal: Eſtate having received the Benefit by 
contracting the Debrz' and the Real conſidered only as a Pledge for it, it 
is but reafonable that Satisfaction ſhould be made our of it; according 
to the Common Rule, Qn ſentit 'commodym ſentire debet & onus. F 
And on this Foundation ir hath been frequently held, that if a Man 
mortgage Lands, and covenants tb pay the Money, and dies, the perſ> Þ |} ; 
nal Eftate of the Mortgagor ſhall, in Favour of: the Heir, be applied it 1 
Exoneration of the Mortgage : v 
Alſo it is held by, ſome Opinibns, that this Benefit ſhall not only ex 
tend to the Heir at Law, offres natus, but alſo to an (c) Heres fudu 
from a Preſumption ys that it is the Intention of the Teſtator, that he 
ſhould have all the Privileges of the Heres natus: And (4) ſome em 
held, that an ordinary Deviſee ſhall have this Benefit; but as to this lf 
Point it hath been (e) held otherwiſe; and that if a Man mortgage 
his Land, and then deviſes it to J. S. or to A. for Life, the Remaindit 


pearing no Intention of the Teftaror, that he ſhould” have it diſcharged Þ 2 
So if the Mortgagor conveys away the Equity of Nedemption, thi | 
Purchaſer ſhall'nor have the Benefit of the perſonal Eftate, bur mut 
take it cum onerr. EE A. . 6 
It has likewiſe been held by ſome Opinions, that the Heir of de 
Mortgagor ſhall have the Benefit of the perſonal Eſtate to pay off th i 
Mortgage, tho' there be no Covenant in the Mortgage-Deed for de 
Payment thereof; 'becaufe the Mortgage-Money is a Debt, Where 
there be any expreſs Covenant for the Payment of it or not. | 
But where a Mortgage in Fee was made, redeemable at Mich. 17 
or any other Mich. Day following, on ſix Months Notice; and ther 
was no Covenant for Payment of the Morrgage-Money ; it was held 0 


my Lord Chancellor Cowper, that the Mortgagor having deviſed h cau 
Eſtate to his Wife and Daughter, and having during his Li ct | 
pa 


perſonal 
6. 2 


8 


_ Poatgage. 


paid the Intereſt of the Mortgage, the perſonat Eſtate ſhould not be ap- 
plied in Eate and Exoneration of the rea! Eſtate, for the Benefit of the 
Heir at Law; for, as he ſaid, there being no Covehant for Payment of 
the Money, there was no Contract at all between them, nicither expreſs 
nor implied; nor would any Action lie againft the Mortgagor to fubje&t 
his Perſon, or compel him to pay this Money; but this was in Nature 
of a conditional Purchaſe, ſubject to be defeated on Payment by the 
Mens gar, or his Heirs, of the Sum ſtipulated between them, at any 
Misb. Day, at the Election of the Morrgagor, or his Heirs; fo th 
bere was an everlaſting ſubſiſting Right of Redemption, deſcendible to 
the Heirs of the Mortgagor, which: could not bo forfeited at Law like 
other Mortgages; and therefore there could be no Equity of Redemp- 
tion, or any Occafiow for the Affiſtance of rhis Court; but the Plaimif 
might even at Law defeat the Conveyance, by performing the Terms 
and Conditions of it ; which were nor hmited to any particular Time, 
bet might be performed on any Miobaclmæs- Day, to the End of the 
World; and fince here was no Covenant or Contract, either expreſs or 
| implied, to charge the perfonat Eſtare of rhe Morrgagor, he thought 
| there was no Reaſon to lay the Load of this Debt upon that which was 
X given to other Perſons. 
Alfo, if the Grandfather mortgages, and covenants to pay the Mort- 2 Salk. 450. 
gage. Money, and the Lands deſcend to his Son, and his Son dies, having 
a perional Eſtate and a Son; the Son's perſonal Eſtate ſhalt not go in Aid 
of this Mortgage. 817 | 
So if an Heir has Eand deſcended to bim, incumbered with a Mort- 45. Eg. 270. 
gage, and he, before any Application made by him to have Aid of the Hod ver. 
perſonal Eſtate, diſpoſes of them, he cannot afterwards come upon the Fenwick, 
perſonal Eſtate ; for the Equity, which aw Heir has, is that the Lands 
may defcend clear to the Family. | 
I one devife Lands which are in Mortgage to A for Life, Remain- 1 Chan, Cy. 
der to B. in Fee;  fhall' contribute one Third towards the Diſch#rge lh 
of the Mortgage, and B. the other two Thirds. N e 
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a. 
men cl 


i 


- | | 2 Vern. 117. 
But if Lands in Mortgage are deviſed to A. for Life, Remainder to i V n 
% B. in Fee, and A. takes an Affignment of this Mortgage in à Fruſteeis Chat ver. 
| i l Name; tho” B. might have competted 4 tb contribute one Thitd to- Batt:ſcn. 
wards Payment of the Mortgage, in reſpect of his Eſtate for Life yet 


2 


es Þ 2 if 4. be dead, and the Bill is brought againſt his Execuror, he ſhalt be 

n 2 obliged to contribute only in Proportion! to the Time that 4 his Teſta- 

te tor injoyed it. | 

eren A. mortgaged bis Lands, upon Condition, that if be or hls Heirs repaid Co. Car. $7. 

WET 1004 at ſuch a Day, he ſhould-re-enter ; | before the Day he dies; tkeavitig 1 Co. 99 

Iſue a Daughter, his Wife enſeint with a Son; the Daughter pays the 

naa Money at the Day, and then the Son is born; the Daughter ſhall keep 

1 me Lands, and the Son ſhall noe recover againſt her; for the Daughter is 

rged. © in Nature of a PFurchafer, where ſhe hath regained the Land by het own 

„e 3 Vigilance; which otherwiſe had lapſed at Law tothe Mortgagee. 

mt If a Man enters into a Bond, in which he binds kümſelf and his Heirs, z, K, 21 
and dies, leaving a real Eſtate to deſcend te his Heir, fubjeck to a More. 8 * 

f tht gage for Vears, and the Heir ſells the Equity of Redemption; the Ob- Bateman. 

ﬀ ur ligee cannot redeem the Morigage, without firft having a Judgment | 

or it gat Law againſt the Heir: ö 1 | 

bene A Dowreſs may redeem” a' Mortgage, paying het Proportion of the 457, Eq. 219. 


Aortgage- Money; and as to the reſt, ſhe. may hold over rill-ſhe- is fat Palmer ver. 
| hed, | e TE SOT | [HEE ; Danby. 
ss if a Jointupe-is made of Lands which ate mortgaged; the Wife my 1 Chan. Ca. 
edeem, and her Executor ſhall hold over tilt repaid with Intereſt-; be. 271 
pauſe ſuch Tenant for Life ought to be reimburſed the Money ſhe paid'*to day 243. 


5 ſet her Eſtate free, and in the Condition ſne ought to have been in. n 8 qe any 
& 1185 „161. 


=» Moꝛtgage. 


1 Chan. (a. But if a Jointreſs after Marriage join with her Husband in a Fine, 
271. and mortgage the Land, and the Husband dies; there her Land iz 
boca charged, and ſhe ſhall pay her Part towards the Disburthening the 
8 Land; and her Executors ſhall not hold the Lands till ſatisfied thereof ; 
becauſe ſhe herſelf concurred in laying on the Charge, and therefore 
muſt join in the Disburthening of it, according to the Value of her In- 
tereſt, | | | | 
1 Very. 294. If the Wife joins in a Mortgage, and levies a Fine, with an Intent to 
| Dolin ver. bar her Dower; and in Conſideration thereof the Husband agrees, that 
„ — ſhe ſhall have the Equity of Redemption in lieu of her Dower, and he 
afterwards mortgages the ſame Eſtate twice more; tho* this Agreement 
be fraudulent againſt the ſubſequent Mortgagees, ſo as to intitle the Wife 
to the whole Equity of Redemption; yet ſhe ſhall. have her Dower, if 
the ſurvives her Husband, and ſhall not be put to her Writ of Dower; 
becauſe the Eſtate may be ſo conveyed away by ſome of the Mortga. 
gees, that poſſibly. ſhe may not know againſt whom to bring her Writ 
of Dower. | | 1 
i Vern. 213, If a Man marries a Jointreſs of Houſes which are burnt down, and 
Brend ver. the Husband and Wife borrow 1500 l. to build on the Ground, and leyy 
Brend. a Fine ſur Conceſſit for ninety-nine Years, if the Wife lived ſo long, 
and a Deed is made between the Conuſee and the Husband, wherein 
the Husband covenants to repay the Mortgage-Money, with Intereſt; 
and the Equity of Redemption is limited to the Husband and his Heirs, 
and the Husband expends 3 or 4000 J. in Building on this Ground, and 
dies; the. Wife ſhall redeem, and not the Heir of the Husband ; for the 
Wife was no Party to the Deed of Re-demiſe, by which the Redemy- 
tion was limited to the Husband ; and the Wife being a Jointreſs, and 
having granted a 'Term for Years only, out of her Eſtate for Life, there 


— — — — „ X 


reſts a Reverſion in her, which naturally attracts the Redemption. 
: Very. 480 A. on his Marriage agreed to leave his Wife 1000 / if ſhe ſurvived 
Icon ver. him; the Drawing of the Agreement was left to the Parſon of the P+ 
1 | Pierce. riſh, who made a Bond from A. to his intended Wife in 2000 J. condi. i:. 
{ tioned to leave her 1000 J. if ſhe ſurvived him; the Marriage was hach } 
and A. died leaving a+Freehold and Copyhold Eſtate in Mortgage, ad I 


which were mortgaged together ; and it was held, that the Wife ſhould 
redeem as well the Freehold as Copyhold, and hold over till ſhe was fi- 
| tisfied. | | 
2 Vern. 437- A. joins with B. her Husband in making a Mortgage for Years of he: 
The Earl ver. Inheritance for 45001. to ſupply the Husband's Occaſions, and to pai 
3 for the Place of Captain of the Band of Penſioners, and ſubject to tie ©: 
met Mortgage the Eſtate on A. for Life, Remainder to her Son in Tail; 11 . 
in the Mortgage-Deed covenants to pay the Money, and the Prob . ge 
was, that on Payment of the Mortgage-Money the Term was to ceaſe; 
the Mortgage was ſeveral Times aſſigned, and particularly in 1683. and 
the Wife joined in it, and there the Proviſo was, that on Payment d 
the Money to them, or either or them, the Mortgage-Term was to de 
aſſigned as they, or either of them, ſhould direct or appoint ; a ſes 
Days after the Mortgage was made, B. by Letter thanked his Wife fe 
having ſealed it, and added, that the Profits of the Office ſhould be 9. 
ligiouſly applied to pay off the Incumbrance ; but afterwards. when Mv 
ney came in, tho he paid off the Mortgage, yet he took an Aſſignmen 
thereof in Truſt for himſelf ; and by Will deviſed his perſonal Eſtath 
and the Benefit of this Mortgage, to his ſecond Wife; and on a Bill h 
the Son of the firſt Wife, to have this Mortgage aſſigned him, it was de 
clared by my Lord Keeper, that he could not decree for him, but up" 
the uſual Terms of Redemption, on Payment of Principal, Intereſt | i 
| | Coſts, diſcounting Profits; but upon an Appeal to the Lords, the 8 
| obtained a Decree to have the Mortgage aſſigned to him. <0 


2 | 8 


of the Payment of the Money as long as he 


poſitions to pay the Money into that Hand which would uſe him beſt ; 
and to ſay that the Election ſhould be in the Court, would be to place 


. 3 
— 


—— 


8o where A. and his Wife mortgaged the Wife's Eſtate, and A cove- 
nanted to pay the Money, but the Equity of Redemption was reſerved 
to them and their Heirs; the Husband dying, it was Decreed, that the 
Mortgage ſhould be diſcharged out of the Husband's Eſtate. 


2, To whom the Moꝛtgage Money (hall be paid. 


Mortgages being Part of the perſonal Eſtate belong to the Executors 


| or Adminiſtrators, tho' it was formerly held, that if a Feoffment in Fee 
E were made upon Condition, that if the Morrgagor paid the Sum to the 
Mortgagee, his Heirs, Executors or Adminiſtrators, that then the Mort- 


gagor ſhould re-enter, and the Day paſſed without Payment, and the 


© Mortgagee died, whereby the Lands deſcended to his Heir; in ſuch 
Caſe, the Heir being named in the Condition, and no Bond or Cove- 
nant given to make it appear a perſonal Matter, and no Deficiency of 
Aſſets to pay Creditors, that the Heir parting with the Benefit defceaded 
to him, ſhould have the Money on the Mortgage. 


But afterwards it was truly ſettled by the Lord Chancellor Finch, that 


the Money ſhould go to the Executors or Adminiſtrators, and not to the 


Heir ; and the Reaſon was, becauſe Equity follows the Law ; and at Com- 


mon Law, if Conditions or Defeazances of Mortgages are ſo penned, as 


no Mention is made either of their Heirs or Executors, in that Caſe, 


the Money ought to be paid to the Executors, becauſe the Money came 
out of the perſonal Eſtate, and therefore ought to return thither again; 


but if the Defeazance appoints the Money to be paid the Heir or Exe- 
cutor disjunctively, there, as by the Common Law already mentioned, 


if the Mortgagor pay the Money preciſely at the Day, he may ele& to 
pay it either to the Heir, or to the Executor; but where the preciſe 


Day is paſt, and the Mortgage forfeited, all Election is gone in Law, for 
in Law there is no Redemption; and when the Caſe is reduced to an 
Equity of Redemption, it were perfectly againſt Equity to revive the 
Election of the Mortgagor; becauſe that would only tend to the Delay 
pleaſed, and end in Com- 


an arbitrary Power in it, which would tend to the Inconvenience of the 
Subject; ſince no Man could ſafely pay the Money in ſuch Caſes, with- 
Qut applying to the Court in a Suit in Equity; and therefore, ſince there 
ught to be a certain Rule, a better cannot be choſe, than to come as 
ear as can be to the Rule and Reaſon of the Common Law; now the 
Law always gives the Money to the Executor where no Perſon is named, 
and where the Election to pay either to the Heir or the Executor is gone 

d forfeited in Law, it is all one, as if neither Heir nor Executor were 

med in the Condition; and then in natural Juſtice and Equity, the 


{Principal Right of the Mortgagee is to his Money, and his Right to the 


and is only as a Depoſit or Pledge for his Money; and therefore the 
Honey ought to be paid into the proper Hand, that the Mortgagee harh 
Ppointed Receiver of his Money, and that is his Exccutor ; and then 
e Heir, that is only a Truſtee to keep the Pledge, ought to deliver it 
ck to the Mortgagor ; and tho? the Heir has the Uſe and Benefit of the 
Band *till redeemed, yet he has it only as a Pledge, and therefore is a 
ruſtee to reſtore it when the Money is paid ro the proper Hand ; and 


e Heir himſelf, tho? he be proper to keep the Pledge, being Land, yet 


t is not proper to receive the Money, it being purely Perſonal ; and it 


$0 not hard, that the Heir ſhould part with the Land, without having 


We Money that comes in Lieu of it; becauſe we are to conſider, thar 


e Money was originally parted with from the perſonal Eſtate, and had 
Vol. III. jimmaæa- 
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642 Moꝛtgage. 
immediately come into the Hands of the Executor, had it not been pla- 
ced out on this real Security; and therefore decreed, whether the Exe. 
cutor has Aſſets or not, that the Mortgage Money ſhould be paid to him; 
but the Mortgagee, by any Conveyance in his Life- time, or by his laſt 
Will and Teſtament, may diſpoſe of it otherwiſe to whom he pleaſes. 
$i If the Heir of the Mortgagee forecloſes the Mortgagor, the Executor 
being no Party, upon a Bill by the Executor againſt the Heir of thy 
Mortgagee and the Mortgagor, the Land will be decrced the Executor. 
4 2 Vern. 67 But if the Executor of the Mortgagee, after a Forecloſure by the 
Heir, brings a Bill to have the Benefit of the Mortgage, the Heir, if he 
thinks fir, may take the Benefit of the Forecloſure to himſelf, paying the 

Executor the Mortgage Money and Intereſt. 
2 Vern. 367. [f there be a Mortgage in Fee of a long ſtanding, and there are tug 
Tabor ver. Deſcents caſt ſince the Mortgage was made; and tho' the Mortgagor, by 
Greaves. Anſwer ſays, he will not redeem, yet the Mortgage ſhall go to the Exe. 
cutor, and not to the Heir, the Equity of Redemption not being fore. 

cloſed or releaſed. 


1 Vern. 271. But if a Mortgagee in Fee enters for a Forfeiture, and after 7 Year, 

Cotton ver. Enjoyment abſolutely ſells the Land to J. S. and his Heirs, the Eſtate 

Iles. ſhall not be looked upon to be a Mortgage in the Hands of J. &. ſo ast, 
make it Part of his perſonal Eſtate, but it ſhall be for the Benefit of hi 
Heir. 


Preced. Chan. A. being in Poſſeſſion of an Eſtate that was a Mortgage in Fee, by Wil 
a ” ver. deviſes it to his Daughters B. and C and their Heirs, and dies, B. marries, and 
Alea. dies; the Queſtion was, whether the Share of B. ſhould be decreed real 
or perſonal Eſtate, and conſequently go to her Heir, or to her Husbandas 
her Adminiſtrator ; and it was decreed againſt the Husvand ; and my Lord 
Keeper put this Caſe: A Man ſeized of Lands in Fee, which were only 
mortgaged to him, deviſes them to his Son and Heir, and his Heirs; 
| ſurely theſe Lands ſhall deſcend as an Inheritance, or tho* the Mortgage 
| be paid. off, ſhall not the Money be conſidered as Lands, and go to the 
| Heir and his Heirs, as the Lands would have done, and this purely by 
the Intention of the Teſtator; and did not the Teſtator, who had a go. 
verning Power, intend: in the preſent Caſe, that the mortgaged Land 
ſhould be conſidered as any other Lands of Inheritance, and be ſubſet 

1 | to, and be directed by the ſame Rules that other Eſtates are? 


, WO POO ER RE l 
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3. Ok the P2ecedency and Right of Redemption, when? 
there are ſeveral Moztgagees o: Incumbꝛancers; am 
therein of their Kemedies againſt each other, as wel 
as againft the Moztgago?. 


Abr. Eg 320. Herein we muſt obſerve, as a ſure and eſtabliſhed Rule, that he Wl = 
hath the firſt Mortgage, having the legal Eſtate, ſhall prevail before 
other ſubſequent Mortgagees and Incumbrancers; but if a Man mortgz* 
Land by a defective Conveyance, and afterwards mortgages by an Af 
rance which is good and effectual, without Notice, the ſecond ſhall e 

| vail, becauſe that carries the legal Title; and Equity will not Interpol; _ 
* | when both are equally upon valuable Conſideration ; but if a Man mn 
| gages by a defective Conveyance, and there be ſubſequent Debts that * 
not originally affect Lands, there the Defect of ſuch a ConveyM 
ſhall be ſupplied againſt a ſubſequent Incumbrancer, that acquires a |. 
Title afterwards; for ſince the ſubſequent Incumbrancer did not 0M 
nally take the Lands for his Security, nor had in his View an Intents 
to affect them, when afterwards the Lands are affected, and he col 


in undef the very Perſon that is obliged in Conſcience ro make the *Wi: 
2 cur! 


Moꝛt gage. 


curity good, he ſtands in his Flace, and ſhall be poſtponed to ſuch de- 
fective Conveyance. 

This Rule and Diſtin*tion being grounded on the following Caſe, we 
ſhall here inſert ir at Large. 

Henry Francis, Father of the Defendant Henry, in Conſideration of 
4001. Money lent by Feoffment, 17 Fuly, 1665, mortgaged to the Flain- 
tiff's Teſtator in Fee, a Piece of Ground called Parſe eld, in the Pariſh 
of Gibs, but no Livery thereon, and covenants for him and his Heirs, 
that be was lawfully ſeized in Fee of the Premiſſes, and for quiet Enjoy- 
c ment, free from Incumbrances againſt him and his Heirs, and all Perſons 
claiming under him, with Covenant for farther Aſſurance within ſeven 
Years; Henry Francis, the Father, 1 Mich. 1669, borrowed of the Teſta- 
tor 17 J. on Bond, and promiſed that the mortgaged Premiſſes ſhould be 
Security for it ; Henry Francis, the Father, in 1670, niade his Will, and 
Y WW thereof made Henry Francis, his Son, Executor. The Teſtator, Robert 
=_ Burgh, died, and the Plaintiff Eleanor proved his Will; the Defendant, 


* Henry Francis, confeſſes ſeveral Judgments, on Bonds entered into by his 

Father (to wit) 7 Judgments, as Heir, and one as Executor to his Fa- 
ak ther; one of theie 5 Judgments was obtained by Heyman, a Defendant, 
15 on an Action brought the firſt or ſecond Day of HHi!/zry Term, 1670, 
po for 400 J. and all the other Judgments were entered about the ſame Time, 


this Cauſe came to be heard by Sir Heneage Huch, Lord Keeper, aſſiſted 
by Judge //7/4, who declared, that the Court was fully ſacisfied, that the 
E Plaintiff ought to be relieved, and that the faid fudgments ought not to 
incumber the l remiſſes, till the Mortgage Money was fully paid; wherein 
& the Court did not ground it's Judgment upon the Manner of obtaining 
the Judgments all in a Term, and moft of them together, nor on the 
= ſpecial Way, whereby the Heir charged the Lands, by pleading Riens 
der Diſcent, nor on the Priority of the Teſte of the Sibpana's before the 
& Teſte of the Original, on which the Judgments were grounded; but 
upon the true Nature of the Caſe the Court declared, that the Debt 
due by the Mortgage, did originally charge the Lands, which the 
Bonds did not, *til] they were reduced to Judgments; and it ought not 
to be in the Heir's Power, by confeſſing Judgments, to charge the Lands 
in Prejudice of that Equity, and the rather becauſe of the Covenant for 
further Aſſurance; and tho' the Mortgage was defective in Law for 
want of Livery, yet Equity, which ſupplied that Defect, charged the 
Lands; and tho' the Creditors had no Notice, yer they ſhall be bound 
in this Caſe, becauſe they are put in no worſe Condition than they ought 
to be, vx. to be poſtponed to the Mortgage; therefore it was decreed, 
that the Defendant Jerry, the Heir, ſhould convey to the Plaintiff, or 
W her Aſſigns, in Fee, in Manner as a Maſter ſhould direct, but redeema- 
ble on the Payment of the ſaid 400 J. due on the former defective Mort- 
gage, and the Premiſſes to be held quierly againſt the Plaintiffs, and all 
claiming under them, ſince the Date of the Mortgage; and he who has 
the Equity of Redemption, may, in convenient Time, bring a Bill ro 
redeem; and in Default thercof, the now Plaintiffs may bring one to fore- 
cloſe; and a perpetual Injunction was alſo awarded, to quiet the Plajnrtiſts 
and their Aſſigns in Poſſeſſion againſt all the Defendants and the aforeſaid 
Incumbrances, and to ſtay all Proceedings at Law, but the Plaintiffs to 
have no Coſts of this Suit, unlets ſome come to redeem ; then the now. 
Plaintiffs to have all the Coſts of this, and ſuch Suits, as is uſual in the 
veya Redemption of Mortgages. 

From this Caſe, which hath been a governing Caſe in the Courts of 
ole Equity, they have ſtated the Difference beforementioned; for theſe Bond 
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e col rity for their Money; and when they came afterwards, and reduced their 
ecurities into Judgments, to affent the Lands; yet ſince they affect it 
the Hands of the Heir, who was ſubject to this Equity, and obliged 
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Creditors did not originally pitch upon the Land as a Pledge and Secu-- 
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in Conſcience to ſupply the Defect in the Execution of the Deed, they 
can only ſtand in his Place, and therefore muſt be ſubject to the defeQiye 
Security ; but otherwiſe it had been, if there had been a ſubſequent 
Mortgage duly executed, and without Notice of the former; becauſe 
the Lands being then originally pledged for the Money, and he having 
the legal Title, the defective Securities that could not prevail at Law, 
ſhould not overturn, in Equity, a Security that was equally upon valuable 
Conſideration ; but the Bonds in the former Caſe did not originally take 
hold on the Land art all; and when they were reduced to a Judgment, 
x they only took hold of the Land, together with other 'Things ; and there. 
fore Equity doth not look on them, as ſuch Charges on the Land as are 
to take hold ſo immediately on it, that a prior defective Security is 
not to be relieved and ſet up againſt them; eſpecially, ſince ſuch Incum-. 
brancers did not take the Land as an original Security, but came in aſter. 
wards under the Perſon, who was obliged in Conſcience to ſupply that 
Defect; for the Difference between the two Caſes turns upon this, that 
in the Caſe of a 2d valid Mortgage, we muſt, in all Manner of Juſtice 
ſuppoſe, that the Mortgagee would not have lent, if the Land had not 
been offered to ſecure his Money ; and therefore when he hath the Title 
at Law, it is no Equity to overturn it, or to poſtpone him to a defeQive 
Security ; but in the Caſe of the Bonds, they lent their Money upon the 
perſonal Security, and not on the Credit of Lands; and therefore when 
they come to affect the Lands, they muſt ſtand in the Flace of the Per. 
ſon, that had laid himſelf liable in a Court of Equity, to anſwer and make 
ood the defective Security. 
4 hen $64. Thus it was alſo ruled by the Lord Cowper, where the Caſe was, 4 
2 Salk. 449. ſurrenders his Copy bold by Way of Mortgage for Money lent, and the 
Taylor ver. Surrender is not preſented at the next Court, according to the Cuſtom of 
Wheeler. the Manor; A. becomes a Bankrupt, and the Aſſignees, E9c. are admitted, 
and bring their Ejectment, and the Surrendree of the Copyhold brings 
his Bill in Equity to be relieved ; and in this Caſe, the Court decreed ; 
perpetual Injunction in Behalf of the Surrendree; and tho? it was ſaid, 
that the Creditors of the Bankrupt were equally valuable as the Surren- 
dree, and having the Title at Law, they ought to be preferred; yet it 
was over-ruled, becauſe the other Creditors of the Bankrupt did not lend 
on the Credit of the Land, as the Mortgagee did ; and therefore when 
ſuch Creditors come under the Bankrupt to charge the Land, they ought 
to ſtand in his Place, and come under the ſame Obligation of Conſcience 
to make good the defective Security. 
Orne ear The Caſe of Oxwick and Plumer turns upon the Reverſe of- this Judg- Wt 
ver Plumer ment, and was thus: Richard Wiſeman, Eſq; Son and Heir apparent 0 We 
& al, Paſch. Sir Richard Wiſeman, intermarried with Winefred Barrington, intitled to: 
M, os. Portion of 40001. and brings his Bill againſt the Truſtees of his Wife, 
whereupon a Decree was had, to pay unto him the Fortune of his Wife, 
upon making a competent Settlement; and upon Failure thereof, the 
Fortune to be inveſted in Lands by the Approbation of the Maſter ; bu 
upon the Maſter's Report, that no competent Settlement could be made We : 
by Richard the Son, it was, by Choice of Parties, inveſted in Lands d 
Sir Richard the Father, of equal Value, Part of which Lands happenel We 
to be 8 Acres of Copyhold, which in the Settlement were limited, and 
declared apart from the Freehold, to be to the Uſe of the Iſſue of te 
Marriage in common Form, and afterwards in Fee to the Son, with 1 
Covenant from Sir Richard to ſurrender the Copyhold ; accordingly the Mt! 
Wife dies without Ifſue, and the Son mortgages both Copyhold and Free: 
hold together, for a valuable Conſideration to Oxwick and others, Plain: WP 
tiffs ; but without any Surrender the Son dies, and the Lands deſcend vi 
Eliz. his Siſter and Heir at Law; the Mortgagees forecloſe Eliz. by a Decte: WF 
of the Court, and enter and take Poſſeſſion; to whom being in Pofſciho" 
Elix. releaſcs, and confirms the Eſtate in Fee; Sir Richard the Father be. Mie 
2 in; 
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ing then out of Poſſeſſion of the Premiſſes from the Time of the Set- 
tlement, which was made thirteen Vears paſt, ſurrenders the Copyhold 
Land to the Defendant Plumer, for a valuable Conſideration; Plumer is 
admitted, and brings his Ejectment, and the Mortgagees bring their Bills 
to be relieved; and the Maſter of the Rolls, on ſolemn Argument, diſ- 
miſſed their Bill with Coſts ; and held, that this Court would not ſup- 
ply the Defect of a Surrender againſt a Perſon that came in by Title, 
upon Surrender of the ſame Premiſſes; and this Caſe coming on to be 
re-heard before my Lord Cowper, he was of the {ame Opinion; and he 
took this Difference, that when there are two Perſons that have equal E- 
quity, there thoſe that have the legal Title ſhall prevail; becauſe there is no 


is W Lquity to take from ſuch Perſon the Title that he bath gained at Law; as 
* where A. B. and C. are three Mortgagees, and C. purchaſes in the Mort— 
r- W. oage of A. to ſecure his own Money bona fide lent; Equity will never 
at W take from him the legal Intereſt he hath gained; but if the contending 
at parties in Equity have not equal Equity, then thoſe that have the 
ce greareſt Equity ſhall prevail againſt the legal Title; as if a Creditor takes 
ot WW hold of the Land by a Feoffment in Mortgage, with Livery, Equity 
tle will {ſupply the defective Conveyance againſt a ſubſequent Judgment Cre- 
Ive ditor ; becauſe the Judgment Creditor not relying on the Land for his 
the Security, he hath not equal Equity to have that Land applied for the 
en Payment of his Debt, as he that took it in Mortgage; but in this Caſe, 
et. where Plumer had equally lent Money, and taken hold of the Eſtate by 
ake a Mortgage made with a legal Surrender; ſo that the legal - Intereſt 


Vas in him; the Covenant to ſufrender, tho' prior, cannot be ſet up 

* againſt him who had no Notice of it; but Oxwick muſt purſue his Re- 

* medy at Law, for the Breach of the Covenant. 

A precedent Mortgagee diſcounts his Mortgage-Money by Purchaſe of « Chan. Rer. 
Parcel of the Land, and the ſubſequent Mortgagee, having alſo a Judg- 36. 
ment, comes to be relieved ; the precedent Mortgagce pleads this Pur- 

> chaſe; and without Notice it is good; for having a legal Title by the 

© firſt Mortgage, kept on Foot precedent to the fecond, this Court will 

not deſtroy it; and the Judgment on Record is no Notice, without ex- 

= preſs Notice from the Party in Intereſt. | 

* If a Man makes a voluntary Deed, and mortgages the ſame Lands; 1 chan. Re. 
this Deed, tho' fraudulent as to the Mortgagee is good to paſs the E- 59. 
quity of Redemption, becauſe the voluntary Conveyance binds the Party 

and his Heirs. | 

= Tenant in Tail demiſeth the Lands for ninety-nine Years, by Way of 1 clan. Ref. 
Mortgage, under a Condition of Redemption; and on his Marriage 119, 120. 
ſuffers a Recovery, and in Conſideration of the Portion ſettles a Join- 

| ture; then the Husband borrows more Money of the Mortgagee, and 

= appoints the Term as a Security; the Recovery enures to make good 

5 the Term; and if the Mortgagee had no Notice of the Jointure, he 

& ſhall be allowed his whole Money, for the Entail is deſtroyed by the 
Recovery; becauſe every Recovery places the Fee in the Recoverer ; 

and neither the Husband nor Wife, that comes in by Title under him, 

can vacate this Act precedent; ſo that the ſubſequent Recovery of Te- 

znant in Tail makes good all precedent Incumbrances. 

= A Man makes a Mortgage, and afterwards makes a Marriage-Settle- 1 Chan. Rev 
ment of the Equity of Redemption, wherein he limits it on the Wife; 217, &c. 


and then on the Iſſue of his Body, with Remainder in Tail to his Bro- 
ply the ther; the Mortgagee exhibits his Bill againſt the Mortgagor, to have his 
J Free- ¶ Money, or that he may ſtand forecloſed, without making the Brother a 
Plain Party; and has a Decree accordingly; and afterwards the Mortgagor 
cend wies without Iſſue, and the Lands remain to the Brother by the Mar— 
Decre NNage- Settlement, who prefers his Bill to redeem ; and it was diſmiſſed; 
oſſeſſon for having made thoſe Parties to the Bill of Forecloſure, that were Par- 


ther be. 


Wics to the Mortgage, the Mortgagee did as much as was poſſible ; and 
in! | 
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ſince at Law a Fine or other Conveyance extinguiſhes an Equity of Re. 
demption, which is but a Choſe in Action, tho' the modern Courſe hath 
allowed it to be transferred; yet it ought not to be ſo allowed, that the 
Mortgagee ſhould not know from whom to ſeek a Forecloſure, in order 
to keep him an eternal Bailiff to the Mortgagor ; therefore after Length 
of Time, and in Behalf of a meer Volunteer, they would not open the 
Account, after ſuch Decree to forecloſe. had againſt the Perſon that waz 
Party to the Mortgage; for poſſibly the Mortgagee, ſince the Foreclo. 
ſure, hath kept no Account, ſince he was not bound to do ir. | 
1 Chan. Rb. If a Man mortgages Lands, and then confeſſes ſeveral Judgments, and 
170, ſome of the Perſons, who have Judgments, give the Mortgagee Notice, 
and after he obtained, againſt the Mortgagor, a Decree to forecloſe; 
ſuch Perſons, that gave Notice of their Intereſt ſhail notwithſtanding re. 
deem; becauſe they are Creditors for a valuable Conſideration, and the 
Mortgagee had Notice of them, that he might have made them Parties 
to his Bill ; but the Perſons, who gave no previous Notice of their Judg. 
ments, are totally barred of all Redemption, by the former Decree, 
1 Chan. Rep, A. mortgages to B. and C. obtains a Judgment in Debt againſt 4 
IE eM and then A. mortgages to D. then B. D. and A. account together for 
e, what was due to B. and D. pays the Money, and B. aſſigns the Mort. 
gage to D. C. ſues for his Debt, and to have an Account of what was rea- 
ly due to B. and D. on both Securities; D. pleads the Account thus made 
up in Bar to C. but it was diſallowed; becauſe their Account being volun. 
tary ſhall never conclude a third Perſon, ſo that he ſhall not come into 
the Redemption ; for it were unjuſt, that their Accounts ſhould ſhut hin 
out of his Security, where he had no Opportunity to litigate or examine 
the Account. | 
1 Chan. Ca. But it hath been held, that if a firſt Mortgagee brings a Bill to forecloſe 
299. Needler the Mortgagor, and an Account is directed and taken between them, 
ver. Peeble. ſuch Account ſhall bind the ſecond Mortgagee, tho' he was no Party to 
the Bill, if there was no Fraud or Colluſion in the taking of it. 
2 Chan. Rep. If a Man mortgages his Eſtate to two, who each of them lend fe 
57, 58 veral Sums upon the Eſtate, as appears by Notes under their Hands, and 
one of them dies, there ſhall be no Survivorſhip; for it is conſidered a 
a Sum of Money ſtill ſubſiſting apart, for which the Lands are only a 
Pledge and Security; ſo that the Money being diſtinét Sums, and the 
Intereſt in it being diſtin and ſeparate, there can be no Survivorſhip 
between them. | | 
Abr. Eq. 320. The Mortgagor, being Son-in-Law to the Mortgagee, having entered, + 
TN As and afterwards ſuffered the Mortgagor ro take the Profits for ſeveral-W* 
income. Vears, without requiring Intereſt, it was held by the Court, that the 
Intereſt of the firſt Mortgagee ſhould not affect the Lands, fo as to keey 3 
out the ſecond Mortgagee longer than he would have been, had the . 
tereſt been duly paid; it was likewiſe held, that if a Mortgagee, aft! 
Notice of a ſubſequent Mortgage, joins with the Mortgagor in a Sale d 
the Lands to a Stranger, the Money received by either for the Purcha 
ſhall ſink ſo much of the Mortgage-Money. 
2 Vern. 370, If A. being about to lend Money to B. on a Mortgage, ſends C to i 
994 quire of D. who had a prior Mortgage, whether he had any Incumbranc WE | 
on B.'s Eſtate, and it is proved that C. went to him, and ſpoke to bin 
| accordingly ; D.'s Mortgage ſhall be poſtponed. 1 
Abr. Eq. 321, One Goff being poſſeſſed of the Thatched Honſe at St. Fames's, on 
322. Petr Building-Leaſe for ſixty Years, mortgages it to Dr. Lancaſter and of 
ver. Rel: Habberfield, for ſecuring 600 1. which the Defendant afterwards paid oꝗ 
and advanced to Goff 6001. more, and took an Aſſignment of this Mot, 
gage, but had not the original Leaſe delivered to him till ſome Dy 
after the Aſſignment; Goff afterwards, being in a declining Way, Pe 
poſed to borrow of the Plaintiff 3507. on a Mortgage of a Vault al 
two Rooms, Part of the mortgaged Fremiſſes; and on a Treaty for t! 
I Purp0% 3 
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Purpoſe, one Remington, who acted for the Plaintiff, deſired to ſee the 
original Leaſe; Goff told kim, that he had it not by him, but that his 
Lawyer kept all his Writings for him, as not thinking it ſafe to truſt them 
in his own Houſe, where all Sorts of Company reſorted ; upon which Goff 
goes to the Defendant, who was an Attorney in the City, tells him he was 
about agreeing with a Perſon for the rebuilding Fart of the Premiſſes, at 
ſo much a Foot - ſquare, which would better his Security, and deſired him 
to let him have the original Leaſe, that he might fee the Dimenſions 
of the Houſe ; the Defendant would not truſt him with the Leaſe in his 
own Power, but goes along with him to the Thatched Honſe ; and after 
he had Leen there ſome Time, Goff ſends for the Plaintiff and Remington, 
told them he had now the original Leaſe, which they might ſee; and 
upon their coming to his Houſe, Goff gocs into the Room where the De- 
fendant was, and deſires him to let him have the Leaſe, to ſhew the Per- 
{on he had mentioned, for, that he was now in the Houſe; and accord- 
ingly the Defendant lets him have the Leaſe, which he carries to the 
Plaintiff and Remington; and they being ſatisfied therewith lend him 
the Money, and took a Mortgege of the Vault and two Rooms, infift- 
ing at the lame Time to have the original Leaſe delivered to them; but 
Goff urging, that ic concerned much more than the Plaintiff had in Mort- 
gage, and that he could not part with it, the Plaintiff permitted him to 
keep it; and he thereupon, in about an Hour's Time, delivered it again 
to the Pefendant, without acquainting him with what he had done; and 
the Defendant iwore expreſly in his Anſwer, that he had no Notice of 
this Tranſaction, or of the Plaintiff's Mortgage; afterwards the Plaintiff 
lent Goff a further Sum of Money, and he prevailed on the Defendant to 


let him have the original Leaſe a ſecond Time; but there was no Proof 


that the Defendant knew the Occafion of it, and he, by his Anſwer, ex- 


1 preſly denied his having Notice of it; aſterwards Geff fail'd, and there- 


upon the Defendant brought his Ejectment and recovered ; and this Bill 


was brought to have the Defendant's Mortgage poſtponed, upon Pre- 
tence, that here was a manifeſt Fraud on the Flaintiff, and that the De- 
fendant was privy to it; and at the Rolls the Plaintiff had a Decree ac- 
cordingly ; but on Appeal the Decree was reverſed ; but my Lord Chan- 
cellor ſaid, that if a Man makes a Mortgage, and afterwards mortgages 
the ſame Eſtate to another, and the firſt Mortgagee is in Combination to 
induce the ſecond Mortgagec to lend his Money, this Fraud will, without 
Doubt, in Equity poſtpone his own Mortgage; fo if ſuch Mortgagce 
ſtands by and ſees another lending Money on the ſame Eſtate, without 


gieing him Notice of his firit Mortgage, this is ſuch a Miſpriſion as hall 

forfeit his Priority; but here is no Manner of Proof that the Defendant 
knew any Thing of the Plaintiff's lending his Money; nay, if there 
had, yet the Plaintiff appears guilty of ſo much a groſſer Neglect, that 


he ought not to prevail; for the Defendant intruſted Goff with his origi- 


E: nal Leaſe but for a very little while; the Flaintiff takes his Word, that 
he could not part with it, and leaves it wholly in his Power to go on in 


_ 7 defrauding whom elſe he had a Mind to; beſides, it appears the Defen- 
ä tO ifs 3 


noran® Bl ter his own Security, and had the moſt ſpecious Pretence that could be 


for it; and therefore it cannot be, without manifeſt Proof, objected to him, 

that he ler Goff have the Leaſe to ſhew the Plaintiff, or with a Deſign to 
draw in the Plaintiff to lend his Money; and diſmiſſed the Bill with Coſts, 
& unleſs the Plaintiff. ſhould, within ſuch a Time, redeem the Defendant. 


dant was impoſed on by Goff, for he parted with the Leaſe only to bet- 


By the 4 £9 5 V. 3. cap. 16. reciting, that great Frauds and Deccits 


Das are often practiſed by neceſſitous and evi} diſpoſed Perſons, in borrowing 
ne Daß 


11 Pp for ſecuring the Repayment of the ſaid Money; and the ſame Perſons 
ault , 


1 f f 1 
7 — 1 Perſons, and do not acquaint the later Lender thereof with the ſame; 
urpoer 


of Money, and giving Judgments, Statutes and Recognizances privately, 


do afterwards borrow Money, upon Security of their Lands, of other 


whereby 
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whereby boch late Lender is very often in Danger to loſe his whole 1 


— 


ney, or forced to pay off the Debts ſecured by the ſaid Judgments, Sta. 
tutes and Recognizances, before they can have any Benefit of the ſaid 
Mortgages; and that divers Perſons do many Times mortgage their 
Lands more than once, without giving Notice of their firſt Mortgage; 
whereby Lenders of Money upon ſecond or after Mortgages do oſten 
loſe their Money, and are put to great Charges in Suit and otherviſe; 
for Remedy whereof it is enacted, * Thar if any Perſon ſnall borrow 
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© any Money, or for any other valuable Conſideration for the Payment 


thereof voluntarily give, acknowledge, permit or ſuffer to be entered 
againſt him, or them, one or more Judgment or Judgments, Statute or 
Statures, Recognizance or Recognizances, to any Perſon or Perſons, 
Creditor or Creditors ; and if the ſaid Borrower or Borrowers, Debtor 
or Debtors, ſhall afterwards take up or borrow any other Sum or Sum; 
of Money of any other Perſon or Perſons, or for other valuable Conf. 
deration become indebted to ſuch Perſon or Perſons, and for ſecuring the 
Repayment and Diſcharge thereof ſhall mortgage his, her or their Land; 
or Tenements, or any Part thereof, to the ſaid ſecond or other Lender 
or Lenders of the faid Money, Creditor or Creditors, or to any other 
Perſon or Perſons, in Truſt for or to the Uſe of ſuch ſecond or other 
Lender or Lenders, Creditor or Creditors, and ſhall not give Notice 


to the ſaid Mortgagee or Mortgagees of the ſaid Judgment or Jude. 


ments, Statute or Statutes, Recognizance or Recognizances, in Mr. 
ting under his her or their Hand or Hands, before the Execution of the 
ſaid Mortgage or Mortgages; unleſs ſuch Mortgagor or Mortgagor,, 
his, her or their Heirs, upon Notice to him, her or them given ty 
the Mortgagee or Mortgagees of the ſaid Lands and Tenements, is, 
her or their Heirs, Executors, Adminiſtrators or Aſſigns, in Writing, 
under his, her or their Hands and Seals, atteſted by two or more ut- 
ficient Witneſſes, of any ſuch former Judgment or Judgments, Statute 
or Statutes, Recognizance or Recognizances, ſhall within fix Months 
pay off and Diſcharge the ſaid Judgment or Judgments, Statute or 
Statutes, Recognizance or Recognizances, and all Intereſt and Charges 
due thereupon, and cauſe or procure the ſame to be vacated, or di- 
charged by Record, that then the Mortgagor or Mortgagors of the 
ſaid Lands and Tenements, his, her or their Heirs, Executors, Admi- 
niſtrators or Aſſigns, ſhall have no Benefit or Remedy againſt the ſaid 
Mortgagee or Mortgagees, his, her or their Heirs, Executors, Admi- 
niſtrators or Aſſigns, or any of them, in Equity or elſewhere, for Re- 
demption of the ſaid Lands and Tenements, or any Part thereof; but 
the ſaid Mortgagee and Mortgagees, his, her or their Heirs, Execu- 
tors, Adminiſtrators and Aſſigns, ſhall and may hold and enjoy the aid 
Lands and Tenements for ſuch Eſtate and Term therein, as were er 
was 2 and ſettled to the ſaid Mortgagee or Mortgages again 
the ſaid Mortgagor or Mortgagors, and all Perſon and Per ſons Jawtul- 
ly claiming from, by or under him, her or them; freed from Equity 
of Redemption, and as fully, to all Intents and Purpoſes whatſoever, 
as if the ſame had been purchaſed abſolutely, and without any Powe! 
or Liberty of Redemption. 

And it is further enacted, © That if any Perſon ſhall mortgage any Lands 
or Tenements to any Perſon or Perſons, for Security of Money lent; 
or otherwiſe accrued or become due, or for other valuable Conſiderations; 
and if the ſaid Mortgagor or Mortgagors ſhall again mortgage the ſame 
Lands or Tenements, or any Part thereof, to any other Perſon or Pet 
ſons for valuable Conſiderations, (the ſaid former Mortgage being in Force 
and not diſcharged,) and ſhall not diſcover to the ſaid ſecond or oth! 
Mortgagee or Mortgagees, or ſome or one of them, the former Mort 
gage or Mortgages, in Writing under his or their Hands, that the" 


and in theſe Caſes alſo, the ſaid Mortgagor or Mortgagors, his, b* 
I 90 


and F. purchaſes in a precedent Mortgage, which ſtands out at Law, Had. 1:3. 
tho nothing on it be due in Equity, or a Statute whereon Money is due, 2 Char. Ca. 
E which he extends, he ſhall hold the Land till he is ſatisfied what is due 22 _ 
= : RE 1 Fern. 18. 
pon both Securities, tho' he had Notice of A.'s Mortgage before his ſecond 

E Purchaſe of the prior Security; becauſe, having at firſt innocently lent the 
Money, he may do what he can to ſecure that Money from being loſt ; 
and when he hath purchaſed in the prior Incumbrance, ir is but juſt, 
that Equity ſhould leave it in the ſame Manner that it ſtood at Law; 
Wor there is no Room for Equity to interpoſe, to take away the Security 
the Law had given, where the Perſon that has the Security comes into 


„ 
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© or their Heirs, Executors, Adminiſtrators or Aſſigns, ſhall have no Re- 
© lief, or Equity of Redcmpr.on, againſt the ſaid ſecond or after Mort- 
© gagee or Mortgagees, his, her or their Heirs, Executors, Adminiſtra- 
tors or Aſſigns, upon the ſaid after Mortgage or Mortgages; but that 
© {uch Mortgagee or Mortgagecs, his, her or their Heirs, Executors, Ad- 
© miniſtrators and Aſſigns, ſhall and may hold and enjoy ſuch more than 
© once mortgaged Lands and 'Tenements, for ſuch Eſtate and Term there- 
© in, as were or was granted and conveyed by the ſaid Mortgagor or 


| © Mortgagors, againſt him, her or them, his, her or their Heirs, Execu- 


© tors or Adminiſtrators reſpectively, freed from mquity of Redemption, 
© and as fully, to all Intents and Purpoſes, as if the ſame had been an ab- 


| « {olute Purchaſe, and without any Power or Liberty of Redemption. 


Provided always, and be ir further enacted by the Authority aforeſaid, 


FP That, nevertheleſs, if it ſo happen there be more than one Mortgage 


© at the ſame Time made, by any Perſon or Perſons, to any Perſon or 


| © Perſons of the ſame Lands and Tenements, the ſeveral late or under 


© \ortgagees, his, her or their Heirs, Executors, Adminiſtrators or Af. 
© ſigns, ſhall have Power to redeem any former Mortgage or Mortgages, 


| © upon Payment of the principa! Debt, Intereſt, and Coſts of Suit to 


© the prior Mortgagee or Mortgagees, his, ber or their Heirs, Executors, 
© Adminiſtrators or Aſſigns. | 


Provided always, © That nothing in this Act contained ſhall be con- 


| © ſtrucd, deemed or extended to bar any Widow of any Mortgagor of 


© Lands or Tenements from her Dower and Right in or to the ſaid 
Lands, who did not legally join with her Husband in ſuch Mortgage, or 
© otherwiſe lawfully bar or exclude herſelf from ſuch her Dower or Right. 

It hath been held, that if a Man mortgages certain Lands to one 
Man, and mortgages thofe Lands with ſome others to another; tho' 590. 


this ſeems to be a Caſe omitted out of the above Statute againſt clan- 


deſtine Mortgages; yet if it appears to be a Contrivance to evade it, as 
if an Acre or two of Land were only added, this will not exempt it: 
Alſo a Perſon, who will take Advantage of the Statute, muſt be an ho- 


© neſt Mortgagee; and therefore, if a Man has uſed any Fraud or Prac- 


tice in obtaining a ſecond Mortgage, he ſhall not have the Benefit of 
the Statute, 


| 4. how far the Purchaſing in a pꝛecedent Moztgage 02 


Incumbzance will protect tuch Purchaſer, and intitle 
him to a Pzecedency of Redemption. 


2 Vern. 589, 


It hath been eſtabliſhed as a Rule in the Courts of Equity, that if 2 Vert. 537. 


= a Man mortgages Lands to A. and afterwards makes a ſubſequent Mort- ! C. Ca. 
"= "a by . * . * . . 20, 36, 149, 
bage to B. without Notice at the Time of his making the Mortgage, 


162, 166. 


2 Fern. 1 


de Title without any Corruption at all; and it were Partial.ty, and not 
Equity, to interpoſe, where the Security gives the fair Lender a good 
nd legal Title; and it is all one whether ſuch third Lender or Purcha- 
er takes in a Mortgage that is an Intereſt veſted, or a Statute, that is 
pnly a Charge; for both are real Liens, and ſufficient to oycrthrow the 


5 Vol. III. 8 C | Title 


. 
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1 Chan. Ca. 
201. 

3 Chan. Rep. 
67. S. C. Sir 
Ralph Bovey 
ver. Shi,<vith. 


1 Chan. Ca. 
156. 


2 Chan. Ca. 
20. 


Breerton ver. 
r June 
1709. Per 
Maſter of 
the Rolls. 


DPF 


Title of the meſne Incumbrance ; or whether Money be que on the Be 


Secufiry of not, ſince that does not alter the legal Title. 

A Man 3 the Manor and Rettory of D. to A. and after ward; 
mortgages the Rectory to B. without Notice of the Mortgage to A. ang 
then B. purchaſes in a precedent Incumbrance on both the Manor and 
ReQory ; and the Queſtion was, when B. had received all the Money 
due on the firſt Security, whether he ſhould receive any more Profits of 
the Manor, or only keep the Incumbtance on Foot to prorett. the Ree. 
tory ; this was argued before Sir Henzage Finch Lord Keeper, in the Pre. 
ſence of Wild and Fwiſden; and the two Judges held, that B. ſhould 
not teceive the Profits of the Manor after the hrſt Incumbrance was (a. 
tisfied ; becauſe he had taken the Rectory only for his Security of that 
Sum; and it would be unreaſonable, to give him a Security beyond what 
he had in his original Intention; but the Lord Keeper over-ruled it ; for 
that when he had purchaſed the precedent Intumbrances, that compre. 
hended both the Manor and the ReQory, and were forfeited at Lay, f 
was but reaſonable that the Eſtate ſhould not be taken away by the 
meſne Incumbranter. here in a Conrt of Equity, which by no Me. 
thotls could be evicted at Law; unleſs ſach Perſon that ſerks Relief 
would do Equity, and pay the whole Money due on both Securities. 

But if B. the ſecond Mortgagee, had Notice of the Mortgage of A. at the 
Time of his firſt Lending the Money, then he could not purchaſe in a prior 
Incumbrance, ſo as to crowd out A. becauſe he lent it on the Profped 
that A. was firſt to be paid, and under that immediate Expectation ; aud 
tho? the Eſtate would bear more Money at the Time of the Loan, ye 
if by prior Debts appearing, or any Accident, it is likely to fall ſhon, 
it Teerns he cannot crowd out A. of whoſe Intereſt he had Notice, finc: 
he took the Eſtate with his Eyes open, under Notice of As Interrf; 
and therefore, on his original taking the Security, ran all the Hazards of 
that Nature; for it is Corruption in B. to purchaſe after ſuch Notice, 
with an ill Intention of deſtroying As prior Security. 

A Man mortgages Lands ſubject to an Annuity to A. and thi 
mortgages the ſame Lands to B. the Mortgagor and Annuitant bortov 
more Money of A. for which the Annuity is aſſigned, and the Land 
farther charged; A. ſhall be allowed the whole Money, if he had ni 
Notice of B.'s Mortgage; if he had, then only what was paid to tit 
Annuitanr. . | 
A. mortgaged his Eſtate to B. and then aſſigned the Equity of Re 
dernption to C. afterwards D. obtained a Judgment againſt A. and B. th 
Mortgagee aſſigns to D. his Mortgage; and then C. renders the Mons 
due on the firſt Mortgage to D. who had Notice of the Aſſignment 0 
the Equity of Redemption, upon his purchaſing in of his firft Mor: 
gage; and it was here objected, that D. having the legal Eſtate in be 
by the Aſſignment of the forfeited Mortgage, and C. having only i! 
equitable Intereſt, not ſupported by the legal Eſtate, that if C. woll 
have Equity, he ought to do Equity, by paying off both Monies to“ 
But it was anſwered and reſolved by the Court, that C. ſhould reden 
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paying only the Money due on the Mortgage, and not what was d 


on the Judgment; becauſe the Equity of Redemption was never bout 


by the Judgment; for the Judgment was not confeſſed, ſo as to beco 
a real Lien upon the Eſtate, at the Time when the Equity of Redet 


tion was conveyed away; but it only ſubſiſted upon Bond, which 1 
Security in ar r not in rem, at the Time when this Equity was d, 
ſigned; and therefore the Judgment could never charge or affect it; 2 
conſequently C. purchaſed an Eſtate not bound by the Judgment; 4, 
by Conſequence the Judgment Creditor, by purchaſing in the pr 
Mortgage, could never defeat the Intereſt of C. It was alſo declarth 
that if a Perſon who had a firſt Mortgage, without the Conſent of * 
Mortgagor, ſhould purchaſe in a ſubſequent Judgment, without the 5 

1 ed 


— — —— — — 


Mortgage. 


PY 


K 


ſent of the Mortgagor, that a meſne Mortgagee, or Aſſignee of the Equity 
of Redemption, ſhould not be obliged to pay the Money due on both 
Securities, in order to redeem, becauſe ſuch Tranſaction of the Mortgagee, 
was 5 to load the Eſtate without the Conſent af the Owner, and had 
no Proſpect of bettering his own Security; as in the Caſe where a Mort- 
gagee at a third Hand purchaſes in the firſt Incumbrance. | 

| Reeching made a Mortgage of his Eſtate, and became indebted to Hay- 
ward in 60 1. and then convey*d to Htreater, another Defendant, in Truſt to 
pay the Debt of Srrearer, and then all his other. Debts in Average; then 
Streater tendered the Money to the Mortgagee, which he refuſed, and 
afterwards aſſigned the Mortgage ro Hayward; and then Hayward obtain- 
ed Judgment againſt Beechiug, on his Bond of 60 J. and then Streater 
ſold to the Plaintiffs, who not having paid their Purchaſe Money, pre— 
ferred their Bill againſt the Mortgagees and Hayward to redeem ; the Lord 
Keeper ordered, that the Plaintiffs ſhould redeem Hayrarad's Mortgage, 
and deduct their Coſts out of the Mortgage Money, and that the Judg— 
ment ſhould be paid but in Proportion; for tho? Hayward had a Title ar 
Law, and it was infiſted, that his Judgment would affect the reſuſting 
Equity in Beeching, if there was more than ſufficient to pay his Debrs 
and none of the Creditors of Beezb1:g. were made Parties to the Suit; 
yet the Lord Keeper thought, that the Conveyance made for the Pay- 
ment of all Beeching's Debts was a good Conſideration, and that being 
prior to the Judgment, the ſubſequent Judgment could not affect the 
Eſtate ; and tho* no Creditors of Htechiug's were made Parties, yet they 
might be brought in before the Maſter. n $6.9 

If a Man lends 600 J. on a Mortgage, and afterwards diſcovering that 
the Eſtate is pre-mortgaped to J. S. he gets in an old ſatisfied Incum- 
brance, and brings his Bill againft 7 S. to redeem of be forecloſed, he 
need not prove the actual Payment of any Money for ſuch precedent In- 
cumbrance, the haviſg the Deed of Acquittance being ſufficient. _. 

If a prior Mortgage or Statute be bought in, pending a Bill brought by 
A. againſt the Mortgagor, and B. who buys in fuch precedent: Statute or 
Mortgage to forecloſe ; tho” this Purchaſe be Pendente lite, yet it will 
protect B. he being at Liberty to do what he can for his own Security. 


S te her ſon 
ver. H:y- 
evard, Feb. 9, 
1710, per 
Lord Keeper 
Harconrt. 


2 Vern, 279. 


2 Vern. 29. 
Taylor ver. 


Leigh. 


But where A. made a Mortgage to B. and afterwards a Commiſſion of 2 Very. 1 57, | 


Bankruptcy was taken out againſt him, and the Commiſſioners made an 
Aſſignment of his Eſtate, and then C lent the Bankrupt 2000 J. on a 
ſecond Mortgage, having no Notice of the Bankruptcy, tho? he after- 


þ: wards got in the firſt Mortgage; yet it was held by 2 Lords Commiſſi- 


oners againſt one, that this prior Mortgage ſhould not protect the Mort- 
gage ſubſequent to the Bankruptcy ; for every one is bound to take N orice 
of a Commiſſion of Bankruptcy. 

And tho' a Purchaſer or Mortgagee may buy in an Incumbrance, or 
lay hold on any Plank to protect himſelf, yet he ſhall not protect him- 
ſelf by the taking a Conveyance from a Truſtee, after he had Notioe of 


; the Truſt; for by taking ſuch Conveyance, he becomes the Truftee 


himſelf. 


5. Of the Equity which muſt be done by him, who 
would redeem, to the Perſon againſt whom a Uedemp- 
tion is pꝛaped. | 


It is a Rule in Equity, that he, that will have Equity to help where the 
Law cannot, ſhall do Equity to the Party againſt whom he ſeeks to be 
relieved ; and that therefore where there is an Eſtate ſubſiſting in Law, 
as there is in the Mortgagee after Forfeiture, Equity will not deſtroy it, 

unleſs 


168. 


2 Vern. 271. 


— Wodan 


» 


unleſs the Party redeeming will ſatisfy all equitable Demands out of the 
Eſtate. dein 469 107 - 135.4 bio gen 
„ Chan. Ca. © And on this Foundation it hath been frequently adjudged, that if à 
164 Mortgagor borrows: more Money of the Mortgagee upon Bond, where 
2 Chan. Rep. the Heir is bound, and dies, the Heir of the Mortgagor ſhall not redeem 
247. without paying the Bond-Debt, as well as that ſecured by the Mortgage; 
1 Vern. 245. becauſe, when the Condition is brbken, ſo that the Term or Intereſ: 
2 Chan. Ca. , i 
194. becomes abſolute in the Mortgagee, if the Heir of the Mortgagor will 
have Equity, he muſt do Equity by the Payment of the whole Money 
| due to the Mortgagee; and this is called a Rebutter; but if the Bill was 
exhibited by the Mortgagee to forecloſe, there if the Heir of the Mort. 
gagor tender Principal and Coſts, it ſufficeth, without Tender of the Mo. 
ney due on the Bond; becauſe ſuch Bond was not originally any Lien 
on the Land itſelf; and if that be tendered, for which the Land was ori- 
ginally pledged, there is no Reaſon to debar the Heir of his Right of 
; Redemption. | 2-54 | 
1 Vern, 41. So where a Husband and Wife levy a Fine of the Wife's Land, to en. 
2 er able chem to take up the Sum of 400 J. and they make a Mortgage for 
acheverel. ries - . 54 
it, and after the Mortgage is forfeited, the Husband pays in Fart of the 
Mortgage Money, bur afterwards borrows again the ſame Sum of the 
NMortgagee; and it was decreed, that the Mortgagee having the Eſtate 
in Law in him, by the Forfeiture of the Mortgage, he ſhuuld hold the 
Land againſt the Heir of the Wife until the whole Money was paid; 
and if the Heir would not pay in the whole Principal, Intereſt and Coſts, 
he ſhould be forecloſcd. 459 
FR IO IT So if a Leſſee for Years mortgages his Term, and afterwards borrows 
Preced. Chan. Money of the Mortgagee on Bond, and dies, his Executor ſhall not redeem 
18. S. C. without paying the Bond as well as the Mortgage. 
Pre.ed. Chay, So Where a Man borrowed 200 J. on the Pawn of ſome Jewels, which 
419. were worth about 600 J. and took a Note from the Pawnee, acknow- 
2 Vern. 691. ledging the Jewels to be in his Hands for ſecuring of the 200 J. and af- 
Demandry terwards the Pawner borrows at ſeveral Times 3 ſeveral other Sums of 
* * Money of the Pawnee, and gives his Note for each Sum, without taking 
any Manner of Notice of the Jewels, and dies; and his Executors ha- 
ving brought their Bill to redeem the Jewels, on Payment of the 200 /. 
firſt lent thereon and Intereſt ; it was held, that to intitle them to ſuch 
Redemption, they muſt pay all the Money due on the ſeveral Notes, on 
this Foundation, that he who will have Equity muſt do Equity ; and that 
therefore ſince the Plaintiffs could not have back theſe Jewels without the 
Aſſiſtance of this Court, it is reaſonable and juſt he ſhould pay the De- 
fendant all Monies due to him, it being natural to ſuppoſe, the Pawnee 
would not have lent him thoſe Sums, but on the Credit of the Pledge he 
had in his Hands before. | | 
1 Chan. Ca. If A. is bound in ſeveral Bonds with B. as his Surety for 4000 /. and 
97. St. Fohn A. conveys the Manor of C. to B. by Way of Mortgage, to counter-{e- 
ver. Halford. cure him againſt the Bonds for 4000 J. and A. dies, and after D. the Son 
and Heir of A. becomes bound with B. for 2000 J. more; but there 3s 
no Agreement that the Mortgage ſhould be a Security to D. againſt the 
Bonds for 2000 l. and after B. dies, his Heir ſhall not be permitted to 
redeem upon Payment of the 4000 J. only, but muſt ſave D. harmleſs, 
as well touching the 2000 J. as the 4000 J. for he, that would have Equity 
to help where the Law cannot, muſt do Equity to the Party againſt 
whom he ſeeks to be relieved. | 1 
Hard. 318. If A. acknowledge a Statute to B. for Payment of 800 J. with Intereſt, 
Sir ohn Hed- which being forfeited, and the Lands extended upon it, A. for a valuable 
Torth and Conſideration ſettles the ſame Lands in Tail, and after borrows Money 
Primate. of B. and by Articles it is agreed, the Statute and Extent ſhall ſtand a 
Security for the laſt Money, and after A. dies, and the 800 J. with ” 
| 1 dere 


„ 


Mortgage. 


{creſt is ſatisfied by Reception of the Profits; yet the Iſſue in Tail ſhall 
ot be relieved againſt the Penalty of the Statute ; for tho' the Heir has 
an Equity, by Reaſon of the Tail made upon a Conſideration, yet the 
Money lent raiſes an Equity for B. fo that B. hath both Law and Equity, 
whereas the Iſſue in Tail hath Equity only till the Penalty is ſatisfied. 
The Plaintiff, as Aſſignee of a Statute of Bankruptcy, brought his 
Bill to redeem a Mortgage of the Manor of Newington in Kent, made 
by the Bankrupt to the Defendant; the Defendant by Anſwer inſiſted, 
that he firſt lent the Bankrupt 200 /. on a Mortgage of a particular Te- 


nement, and afterwards lent him 300%. on a Mortgage of the Manor of 


Newington, Which was of greater Value than the Money due, bur the 
firſt Mortgage was deficient in Point of Value; and it was held, that if 


2 the Plaintiff will redeem one he muſt redeem both. 


So if a Man make two ſeveral Mortgages of ſeveral Lands, and dies, 
and one of the Mortgages is of an entailed Eſtate, or is deficient in Va- 
luc, the Heir of the Mortgagor ſhall not be admitted to redeem one: 
without the other; neither ſhall the Mortgagor himſelf redeem the one, 
and leave the defective Mortgage, but he mult take both together. 

If a Man has a Debt owing to him by Mortgage, and another on 
Bond from the ſame Perſon, he cannot tack thein together againſt the 
(%) Mortgagor, but he ſhall be let into a Redemption without Payment 
of both; becauſe the Land in his Hands is chargeable with the Bond 
even at Law; and (b) ſince the Statute againſt fraudulent Deviſcs, the 
Deviſee of the Equity of Redemption is in the fame Caſe with the Heir, 


| and cannot redeem without Payment of both; becauſe the Statute makes 


ſuch Deviſe void, as againſt Creditors, and then the Deviſee ſtands in the 


| Place as the Heir muſt have done if no Deviſe had been made; bur be- 


fore that Statute, ſuch Deviſee would not be liable to the Bond- Debt. 


Chan. 419. it is ſid by my Lord Chancellor, that if a Sum be ſecured by a Mortgage © 
Mortgagor ſhall not be admitted to redeem after the Day of Payment is lapſed without paying 
likewiſe all that is due ro the Mortgagee on Notes or ſimple Contract; bur chat ir is otherwile, if 
ſuch ſubſequent Debts had been ſecured by Bond. (5) Bur before the Statute, the Deviſce of the 


Equity of Redemption was not obliged to pay both. Abr. Ey. 325. Preced. Chan. 89. 


Alſo it bath been held, that if the Heir of the Mortgagor alien the 
Lands, the Purchaſor, on a Bill brought by him for a Redemption after 


| Forfeiture, ſhall not be obliged to pay both the Mortgage Money, 
| and alſo a Bond-Debt due from the Mortgagor; for tho* the Heir mult 


have paid both in ſuch a Caſe; yet the Reaſon of that is, becauſe the 


| Heir is expreſsly bound, and his Perſon is become Debror, and not the 
| Lands, and conſequently the Lands in the Hands of the Alienee can be 


charged with nothing but what is an immediate Lien thereon, which the 


| Bond is not. | | 


So if a Man, poſſeſſed of a Term for Years; mortgages it, and dies 


| indebted to the Mortgagee in a Bond- Debt, if the Executor brings a 
Bill to redeem, he muſt pay both; becauſe the Equity of Redemption 
of the Term is Aſſets in his Hands; but if he alien the Equity of Re- 
demption of his Term, tho' he ſhall be anſwerable for the Value, as it is 


ſo far a Devaſtavit, yet the Purchaſor ſhall be charged with no more than 


vas immediately borrowed upon it. 


If a Bill is brought by an Heir at Law, or any other Perſon, againſt a 


| Mortgagee, whereby the Party would avoid the Mortgage, under Pre- 


tence his Anceſtor was only "Tenant; for Life, and he ſeeks for a Diſco- 
very of Deeds and Writings to avoid the Title of the Mortgagee, he 


firm the Title, and then he ſhall. * - virgin | | 
Father Tenant for Life, Remainder to the Son in Tail; the Father 


— 


2 Vera. 287. 
Pate ver. 
Or Hoge. 


1 Vern. 29, 
245; © 


2 Fern. 203. 


Ahr. Za. 321. 
Challis vel. 
Catborx. 


(a) ln 1 Vern, 
244. it is 
held, that 
the Mortga- 
gor himſelf 
muſt pay 
both Bond 
and Mort- 
gage. — And 
in Preced. 
Lands, the 


Preced. Chan. 
511. Colenian 
ver. Wine. 


Prered. Chan. 


512. per Cur » 


| ſhall never have ſuch a Diſcovery, unleſs be, by his Bill, ſubmits to con- 


2 Chan. Ca. 


mortgages the Land, and dies; the Mortgagee, by a third Hand, procures 23. breml-y 
the Son to borrow Money of him, as Tenant in Fee, on a Mortgage of ver. Ham- 


Vol, III, 8 D dns 


mond. 
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the Premiſſes; this ſhall not inure to make good the Money lent the Fa. 
ther; for tho' the Mortgagee hath got the legal Eſtate, ver tis on. 
pledged for Money lent to the Son, and the Money lent to the Father 
was on another Eſtate, to which the Son is an abſolute Stranger; ang 
therefore the Court will not compel the Son to pay the Debt of the Pa- 
ther, from whom he did not claim. Bur if the Tenant in Tail had mor. 
gaged without Notice of the Entail, and the Mortgagee had got the 
Deed into his Poſſeſſion, Equity will not compel him to diſcover ſuch 
Deed to overthrow his own Poſſeſſion, ſince his Eſtate ariſes upon a va. 
luable Conſideration, and the Heir in Tail claims under the Anceſtor why 
made the Mortgage, eſpecially if the Mortgage had worked a Diſcon. 
tinuance. 

1 Vern. 262. So where a Lunatick, before he became ſuch, made a Mortgage of ; 

Pofter ver. good Part of his Eſtate for 50 J. and the Committee transferred this 

I Mortgage, and took up 3 or 400 J. more upon it; and my Lord Chan. 
cellor declared, the Mortgage ſhould ſtand a Security for the 50 J. only, 


6. At what Time the Redemption muſt be. 


1 Chan Ca. When a Man made a Feoffment in Fee upon Condition, that if the 


20 Feoffor paid a Sum of Money at a Day he ſhould re-enter at Law; if 
the Money was not paid at the Day, the Eſtate was gone for ever; this 
made Pledging, according to the Rules of the Common Law, very inſe. 
cure, and alſo made it neceſſary for the Court of Equity to interpoſe; 
becauſe the Words of the Condition bound down the Conſtruction at 
Common Law to the Payment at the preciſe Day; yer a Truſt is ſurpo- 
{cd between the Mortgagor and Mortgagee, that in Caſe the Payment 
was afterwards made, the Mortgagor might have up the Lands; and 
this the rather, becauſe the Land was eſteemed only a Pledge for Money, 
and that it would be a very | unconſcionable Thing, that the Mortgazee 
ſnould cake Advantage of the Non-payment at the preciſe Day, when 
Lands were generally pledged but for half Value; and in this the Chan- 
cellors, who were Eccleſiaſticks, were more generally confirmed from 
the Reaſonings of the Civil Law herein beforementioned. | 


i Chan, Ca. Hut tho' a Redemption has been allowed, yet no Time has been limited 
ps Rep when the ſame may be; but when a Man comes in at an old Hand, it 


97, 184, 206. hath been ſometimes decreed,, that the Poſſeſſor ſhould account no fr. 
Abr. Eg. 313, ther, than for the Profits made in his own Time, to diſcourage the ftir- 
314. ring in ſuch dormant Titles; but 'tis the common Doctrine in the Courts 
2 Vern. 377. of Equity, that there is uo Time limited; for *tis not within the Statute 
of Limitations, and the Courts of Equity are tender of ſettling any ft 
'Fime ; becauſe a Man can never be injured, if he receives Principal, li. 
tereſt and Coſts; and the Proprietor is injured, if he parts with his Pol- 
ſeſſion under the true Value; but ſometimes the Court hath allowed 
Length of Time to be pleaded! in Bar, where the mortgaged Eftate hati 
deſcended, as a Fee, without Entry or Claim from the Mortgagor, and 
where the Poſſeſſor would be entangled in a long Account. * 

2 Vent. 349 And therefore, at a Rehearing before my Lord Keeper, aſſiſted' vit 
Sn ver. Juſtice Vayghan and Turner, concerning the Redemption of a Mortgage, 
_ which had been made above 40 Years, my Lord Keeper declared, that 

he would not relieve Mortgages after 20 Years; for that the Statute 
Limitations did adjudge it reaſonable to limit the Time of one's EnttY 
to that Number of Vears, unleſs there are ſome: particular Circumſtance 
that may vary the ordinary Caſe, as Infants, Femes Covert, Sc. who at 
provided for by the very Statute ; tho theſe Matters in Equity are to be 
overned by the Courſe of the Court, and that it is beſt to ſquare the 
ules of Equity as near the Rules of Reaſon and Law as may N. gi 
2 . > | 1 ! 
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A Bill was exhibited to redeem a Mortgage; to which the Defendant ' Vn. 4:8. 
demurred ; becauſe, by the Plaintiff's own ſhewing it appeared the 6h 
Mortgage was ſixty Years old; but upon Argument the Demurrer was bs 
over- ruled; becauſe it was charged in the Bill, that the Mortgagor a- 
greed the Mortgagee ſhould enter and hold till he was ſatisfied, which is 


in the Nature of a (a) 1 Mortgage. | (4) In « Con- 


veyance by 
Leaſe and Releaſe there was a Proviſo, that if A. his Heirs or Aſſigns, ſhould on 1Mich Da 5 then eee 
enſuing, or any other Mich. Day following, pay to B. his Heirs or Aſligus, the Sum of 300 J. {the 
Mortgage- Money) and al Arrears of Rent or Intereſt which ſhould be then due, then the find Con— 
veyance was to ceaſe, withour any other Covenant for Payment of the Money; this was held to 


be a Welſb Mortgage, being in Nature of a conditional Purchaſe, ſubject ro be defoated on Payment, 


by the Mortgagor, or his Heirs, of the Sum ſtipulated between them at any Afich. Day, at the Election 
of the Mortgegor or his Heirs; and that here being an everlaſting ſubfiſting Right of Redemption, 
deſcendible to the Heirs of rhe Mortgapor, the ſame could not be forfeitcd at Law, like other Mort 
gages; and this was ſaid to be a common Pradice in Wales, (proceeding from their Pride,) being 
done with a Defign to keep the Eſtate for ever in their Family. Preced. Chan 425-4. 


A Mortgage was made to A. in the Year 1639. to indemnify him againſt 2 Vern. 418. 
Debts for which he was ingaged for the Mortgagor ; and in the Year 1649. - yr 4 314. 
he entered into the mortgaged Premiſſes, and had Poſſeſſion, and afterwards 1 
conveyed away ſeveral Parts of the mortgaged Premiſſes to ſeveral Per- 
ſons; and ſeveral Sales and Marriage Settlements had been made of them; 
in the Year 1663. a Bill was brought to redeem ; but all the Affignees 
were not Parties; and a Decree to Account, and a Report made, and 
Exceptions taken to that Report; and to it reſted for about eighteen 
Years ; and then another Bill was brought; and another Decree: to re- 
deem; but no Froſecution upon it from the Year 1676. till 1699. and 
then the Plaintiff, having purchaſed the Equity of Redemption of 
thoſe Lands (inter alia) from the Heirs of the Mortgagor, brought his 
Bill ro redeem. The Objections againſt it were the Length of Time, the 
many derivative Titles thit had been made, and when no Suit was des 
pending, and the Difficulty of taking the Account. To which it was an- 
iwered, that there had been freſh Purſuits, and that the Difficulty of 
the Account nad been occaſioned by the Mortgagees themſelves, apd that 
there were Infants in the Cafe. My Lord Keeper held there ought to 
be no Redemption; and that Length of Time excuſes the Mortzagee for 
taking the Eſtate as his own, and uſing it accordingly; and none that 
have come under him have done amiſs; and tho' there were Infants in 
| the Caſe, yet the Time having begun on the Anceſtor, it ſhall run even 
upon Infants, as it is at Law in the caſe of a Fine; and there is one 
great Objection to a Redemption in this Caſe, that it does not appear 
that the Plaintiff paid any Thing for this Equity of Redemption, only 
had it thrown into his Bargain. att | N 
| The Plaintiff's Grandfather in the Year 1686. had made a Mortgage of %., 7, 3. 
the Eſtate in Queſtion, which was proved to be about nine or ren Pounds Knowles ver. 
ler Aunum, for ſecuring about 100 J. in the Year 1696. this Mortgage Sgence. 
Vas aſſigned over to the Defendant; who by Agreement was then let 
into Poſſeſſion, and had continued ſo ever ſince, and was now about 
ninety Years of Age; the Mortgagor died ſeveral Years ſince, leaving 
the Flaintiff's Father his eldeſt Son and Heir of full Age, who likewiſe 
died in the Year 1714. leaving the Plaiatiff his eldeſt Son and Heir, then 
about twelve Years of Age; who brought this Bill for an Account, and 
to be let into a Redemption of the Eſtate in Queſtion; but which the 
WDefendanr had been in Poſſeſſion of thirty-three Years, and ſo. was great- 

WY over-paid his Principal and Intereſt. But my Lord Chancellor diſmiſſed 
W's Bill; and ordered it to be entered down as one of the Reaſons for 
Wilmiiſing the Bill, that the Plaintiff had no Remedy by Ejeclment ar 
LAW, to recover the Poſſeſſion, being: barred by the Statute of Limita- 
Tons; and he thought that a reaſonable Guide for this Court to follow, 
do the Redemption in Equity ; and tho' the Plaintiff was py 
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his Father's Death, yet the Computation of Time began long before, 
when there was no Infancy in the Caſe, and therefore will run on againk 
Infants after. Dt 


7. Ok the Manner of redeeming and fozecloſing, 


7 Geo. 2. cap, The Methods of Redemption and Forecloſing being dilatory and expen. 
20. For the ſive, and inconvenient, not only to the Mortgagee but alſo to the Mort. 
N. caſy gagor, the ſame ſeem now remedied by the 7 Geo. 2. cap. 20. which re 
Und Folecto. Citing, that whereas Mortgagees frequently bring Actions of Eje&tment 
ſure of Mort- for the Recovery of Lands and Eſtates to them mortgaged, and brin 
gages. Actions on Bonds given by Mortgagors to pay Money ſecured by ſuch 
Mortgages, and for performing the Covenants therein contained; and 
likewiſe commence Suits in his Majeſty's Courts of Equity to forecloſe 
their Mortgagors from redeeming their Eſtates; and the Courts of Lay, 
where ſuch Ejectments are brought, have not Power to compel ſuch 
Mortgagees to accept the principal Money, and Intereſts due on ſuch 
Mortgages, and Coſts, or to ſtay ſuch Mortgagees from proceeding to 
Judgment and Execution in ſuch Actions, but ſuch Mortgagors muſt 
have Recourſe to a Court of Equity for that Purpoſe; in which Caſe - 
the Courts of Equity do not give Relief until the Hearing of the Cauſe; ' 
for Remedy thereof, and to obviate all Objections relating to the ſame, 
it is enacted, That from and after the firſt Day of Eaſter Term 1134. 
© where any Action ſhall be brought on any Bond for the Payment of 
the Money ſecured by ſuch Mortgage, or Performance of the Cove- 
nants therein contained ; or where any Action of Ejectment ſhall be 
brought in any of his Majeſty's Courts of Record at /7*/tminſter, or in 
the Court of Seſſions in Hales, or in any of the Superior Courts in 
the Counties Palatine of Cheſter, Lancaſter or Durbam, by any Mortga- 
gee or Mortgagees, his, her or their Heirs, Executors, Adminiſtrators 
or Aſſigns, for the Recovery of the Poſſeſſion of any mortgaged 
Lands, Tenements or Hereditaments, and no Suit ſhall be then de- 
pending in any of his Majeſty's Courts of Equity, in that Part of 
Great Britain called England, for or touching the forecloſing or re- 
deeming ſuch mortgaged Lands, Tenements or Hereditaments ; if the 
Perſon or Perſons having Right to redeem ſuch mortgaged Lands, Te- 
nements or Hereditaments, and who ſhall appear and become Defendant 
or Defendants in ſuch Action, ſhall, at any Time pending ſuch Action, 
pay unto ſuch Mortgagee or Mortgagees, or in caſe of his, her or 
their Refuſal, ſhall bring into Court, where ſuch Action ſhall be de- 
pending, all the principal Money and Intereſt due on ſuch Mortgage, 
and alto all ſuch Coſts as have been expended in any Suit or Suits at 
Law or in Equity upon ſuch Mortgage, (ſuch Money for Principal, 
Intereſt and Coſts,” to be aſcertained and computed by the Cour! 
where ſuch Action is or ſhall be depending, or by the proper Officer, by 
ſuch Court to be appointed for that Purpoſe,) the Monies ſo paid to 
ſuch Mortgagee or Mortgagees, or brought into ſuch Court, ſhall be 
deemed and taken to be in full Satisfaction and Diſcharge of ſuch 
Mortgage; and the Court ſhall and may diſcharge every ſuch Mortg?- 
gor or Defendant of and from the ſame accordingly ; and ſhall and 
may, by Rule or Rules of the ſame Court, compel ſuch Mort- 
gagee or Mortgagees, at the Coſts and Charges of ſuch Mortgag% 
or Mortgagors, to aſſign, ſurrender or re-convey ſuch mortgaged Land, 
Tenements and Hereditaments, and ſuch Eſtate and Intereſt, as ſuc 
Mortgagee or Mortgagees have or hath therein, and deliver up all Deed 
Evidences and Writings in his, her or their Cuſtody, relating to the 


Title of ſuch mortgaged Lands, Tenements and Hereditaments ; 
2 « ſuc 
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« {ſuch Mortgagor or Mortgagors, who ſhall have paid or brought ſuch 
« Monies into the Court, his, her or their Heirs, Executors or Admi- 
© niſtrators, or to ſuch other Perſon or Perſons as he, ſhe or they ſhall 
« for that Purpoſe nominate or appoint. . _ Eb tres, 

| $e4. 2. And it is further enacted by the Authority aforeſaid, © That 
© from and after the {aid Eaſter Term 1734. where any Bill or Bills, Suit 
cor Suits ſhall be filed, commenced or brought, in any of his Majeſty's 
Courts of Equity in that Part of Great Britain called England, by any 
© Perſon or Perſons having or claiming any Eſtate, Right or Intereſt in 
any Lands, Tenements or Hereditaments, under or by Virtue of any 
© Mortgage or Mortgages thereof, to compel the Defendant or Defen- 
© dants in ſuch Suit or Suits, (having or claiming a Right to redeem 
«© the ſame,) to pay the Plaintiff or Plaintiffs in ſuch Suit or Suits the 
principal Money and Intereſt due on any ſuch Mortgage, or the princi- 
© pal Money and Intereſt due on ſuch Mortgage, together with any Sum 
© or Sums of Money due on any Incumbrance or Specialty, charged or 
© chargcable on the Equity of Redemption thereof; and in Default of 
© Payment. thereof, to. forecloſe ſuch Defendant or. Defendants of his, 
© her or their Right or Equity of Redeeming ſuch mortgaged Lands, 
< Tenements or Hereditaments ; and upon his or their admitting the 
© Right and Title of the Plaintiff or Plaintiffs in ſuch Suit, may and 
£ ſhall, at any Time or Times before ſuch Suit, or Cauſe ſhall be brought 
© to Hearing, make ſuch Order or Decree therein, as ſuch Court or 
© Courts might or could have made therein, in caſe ſuch Suit or Cauſe 
© had then been regularly brought to Hearing before ſuch Court or 
© Courts ; and all Parties to ſuch Suit or Suits ſhall be bound by ſuch Or- 
© der or Decree ſo made to all Intents and Purpoſes, as if ſuch Order or 
© Decree had been made by ſuch Court at or ſubſequent ta the Hearing 
© of ſuch Cauſe or Suit; any Uſage to the contrary, thereof in any wiſe 
© notwithſtanding. | 7 117 


$23. 3. Provided always, That this Aa, or any Thing herein con- 


£. tained, ſhall not extend to any Caſe, where the Perſon or Perſons, a- 
< gainſt whom the Redemption is or ſhall be ,prayed, ſhall (hy Writing 


© under his, her or their Hands, or the Hand of his, her or their Attor- 
© ney, Agent or Solicitor, to be delivered before the Money + ſhall be 


© brought into ſuch Court at Law to. the Attorney or Solicitor for the 


© other Side) inſiſt either that the Party, praying a Redemption has 
© not a Right to redeem, or that the Premifles are chargeable. with other 
© or different principal Sums than what appear on the Kace of the Mort- 
© gage, or ſhal] be admitted on the other Side; nor to any Caſe where 
© the Right of Redemption to the mortgaged Lands and Premiſſes in 


* Queſtion, in any Cauſe or Suit, ihall be controverted or queſtioned, by 


© or between different Defendants. in the ſame. Cauſe or Suit; nor ſhall 


be any Prejudice to any ſubſequent Mortgagee or Mortgagees, or ſub- 


ſequent Incumtrancer; any Thing in this Act to the contrary. thereof 


in any wiſe notwithſtanding. . - - 
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(F) Moztgagees.and their Allignees how to ac- 


THE Mortgagee is anſwerable in khn when he comes into the Poſ- 1 Chan. Ca. 
of Lands, for the Profits that be; made of the Lands, and not 238. * 
fa the Profits which he might have. made, _ unleſs there were Fraud; 1 Ver. 476. bolt 


ſeſſion of 


or it is the Fault and Laches af the Mortgagor,, that he would let the 
Lands lapſe into the Hands of the Mortgagee, by. the Non-payment of 
Vol. 9 | e 8 E b the 
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1 Vern. 45. 


3 Chan, Ca. 3. 


1 Chan. Ca. 
61. 258: 

1 Vern. 169. 
2 Vern. 135. 


1 Vern. 336. 


1 Vern. 476. 


2 Vern. 536. 


angley. 


1 Fern. 270. 


1 Vern. 258, 
2.67, 


2 Fern. 401. 


the Money, and when it doth, he is only a Bailiff for what he doth re- 


— 


ceive, but is not bound to the Trouble and Pains of making the beſt of 
what is another's. | 
And therefore a 3 ſhall not be bound by any Proof, that the 
Land was worth {6 much, unleſs it can likewiſe be proved, that he diq 
actually make ſo much of it, or might have done ſo, had it not been for 
his wilful Default, as if he turned out a ſufficient Tenant that held it at 
ſo much Rent, or refuſed to accept a ſufficient Tenant that would have 
given f6 much for it. | 
If a Mortgagee in Poſſeſſion aſſigns over his Mortgage without Aſſent 
of the Mortgagor, the Mortgaget is bound to anſwer the Profits both be. 
fore and after the Aſſignment, tho? aſſigned only for his own Debt; fot 
he is under a Truſt to anſwer the Profits of the Pledge, and it is a Breach 
of Truſt to aſſign ſuch Pledge to a Perſon inſolvent ; but Quzre, if the 
Mortgagor hides, ſo that he cannot be ſerved with a Subpz#a to forecloſe, 
whether the Mortgagee may not aſſign, and not be anſwerable for the 
Profits after Aſſignment. 
If the Mortgagee aſſigns his Mortgage, and the Mortgagor comes to 
redeem againſt the Aſſignee, all Monies really paid by the Aſſignee, ei. 
ther as principal or Intereſt, ſhall be Principal to the Aſſignee, arid ſhall 


bear Intereſt ; otherwiſe it is, if the Aſſignee had not paid the Money, 
and the Aſfignment was only coloutable, in order to load the Mortgagot 


with compound Intereſt. 

If a Stranger get an Aſſignment of a Mortgage for leſs than is due, 
the Mortgagor, or his Heir, ſhall not redeem without paying all the 
Money due; but if a Man purchaſes the mortgaged Lands, without No- 
tice of this Incumbrance, whether he has nor an Equity to redeem them 
for what was really paid by the Stranger is made a Here. 

But if there are ſubſequent Incumbrancers, or Creditors in the Caſe, 
a Man who buys in a prior Incumbrance, ſhall againſt them be allowed 
only what he really paid, tho? there was in Truth a greater Sum due. 

If an Infant, by his Guardian, endeavours to overthrow the Mortgage 


1 ver. by a ſuppoſed Intail, and after a ſpecial Verdict, and great Agitation at 


Law, the Mortgagee prevalls, and the Infant brings his Bill to redeem, 
the Mortgagee having ſworn he paid and expended above 120 J. in de- 
fending his Mortgage at Law, altho' he had but 6o J. Coſts allowed him 
there, ſhall not be held down to the Taxation at Law, but fhall on the 
Account be allowed all he laid out or expended; and if the Mortgagee 
in this Caſe, fearing that his Mortgage would be defeated at Law, gets 
Adminiſtration, as principal Creditor, in the ſpiritual Court, he 
be allowed the Coſts expended there alſo. a OO 
The Mortgagee obtained Judgment in Ejectment, and entered on the 
mortgaged Premiſſes, and thereby prevented other Creditors that had 
ſubſequent Incumbrances from entering, and yet permitted the Mortgs- 
gor to take the Profits, and the other Incumbrancers coming to redeem 
him, the Court ordered the Mortgagee ſhould be charged with all the 
Profits he had, or might have received ſince his Entry. 
So where a Bankrupt, before he became ſuch, having made a Mort 
gage of his Eſtate, and the Aſſignees of the Statute brought an Ejectment 
for Recovery of the Lands comprized in the Mortgage, and the Mort- 
gagee refuſed to enter, but ſuffered the [Bankrupt ro take the Profits 
and to fence againſt the Aſſignees with the Mortgage; and it. was bel6 
that the Mortgagee ſhould be charged with the Profits from the Timed 
the Ejectment delivered. „ GR 4 RE | n 
A. mortgaged the Manor of 7. to B. to which an Advowſon was af 


Amburſt ver. pendant; B. brought a Bill to forecloſe, the Church became void, #4 


Dawling. 


he likewiſe brought a Quare Impedit at Law ; and on a Motion to (ay 

tae Proceedings on the Quare 2 the Court held, that tho' A nad 

no Bill, yet being ready, and o ering to pay the Principal, new and 
2 ” | 


c ES 


a. 7 


PP 


Coſts; if B. will not accept his Money, Intereſt ſhall ceaſe, and an In- 

junction to ſtay Proceedings on the Quare Impedit granted; for the Mort- 

gagee can make no Benefit by preſenting to the Church, nor can account 

for any Value in Reſpect thereof to ſink or leſſen his Debt; and the 

Mortgagee therefore, in that Caſe, is but in the Nature of a Truſtee for N 

the Mortgagor. . | * reced. Char. 
It was 8 that a Mortgagee having received 8 J. per Cent. ſince the obey aide 

Year 1660, ſhould account for the 2 /. per Cent. over Value, to fink the wr Penrin. 

principal Mortgage Monty; but if the Principal and Intereſt were over Lug 6 

paid, the Parties muſt ſhake Hands, for there ſhall be no Refunding. A. . 
A. makes a Jointure of an Equity of Redemption, and afterwards be- 

comes a Bankrupt, the Commiſſioners aſſign this Equity of Redemprion, ! oy. 179. 

and the Aſſignees ſtate an Account. The Jointreſs brings her Bill to be 5,” * 

telieved, alledging Combination between the Aſſignees and the Mortga- : 

gee, and that they had allowed more Money than was due on the Mort- 

gage. Lord Keeper, the Aſſignees ſtand in the Place of the Husband, 

and the Account ſtated by them ought to be as concluſive as if ſtated by 

the Husband, and the Charge is not right in the Bill, being too general; 

however the Plaintiff had Leave to amend her Bill. | 
Mortgagor and Mortgagee ſettle an Account before a Maſter, and now 1 C. Ca. 

a ſubſequent Mortgagee ſues for a new Account, ſuppoſing the former Ac- 79% ver 

count to be falſe, and made by Conſent, but did not infiſt upon any 9, 

Particulars ; and the Lord Chancellor declared, that rhe Account ſhould 

bind the ſecond Mortgagee, if the Fraud and Colluſion were anſwered. 
F. S. mortgaged his Eſtate to the Plaintiff, and died, leaving the. De- Ab, Fg. 287. 


fendant his Daughter and Heir, who was an Infant, and had nothing ro Earl of Cheſ- 
| ſubſiſt on but the Rents of the mortgaged Eſtate; and the Intereſt be- , ver. 
ing ſuffered to run in Arrear 3 Years and a Half, che Plaintiff grew un- 
| ealy at it, and threatened to enter on the Eſtate, unleſs his Intereſt might 
de made Principal; upon which the Defendant's Mother, with the 2 
of her neareſt Relations, ſtated the Account, and the Defendant herſelf, 
who was then near of Age, ſigned it; and the Account being admitted 

to be fair, it was held by my Lord Chancellor, that tho' regularly In- 
| tereſt ſhall not carry Intereſt, yet that in ſome Caſes, and upon ſome 

| Circumſtances, it would be Injuſtice if Intereſt ſhould not be made Prin- 
cipal; and the rather in this Caſe, becauſe it was for the Infant's Benefit, 

| who, without this Agreement, would have been deſtitute of Subſiſtence. 


Lady Crom- 
well. 


It A. mortgages for 450 J payable at the End of 5 Years with Intereſt, 2 Vern. 133. 


| at 57. per Cent. in the mean Time, and about two Months before the End Sinan ver. 
of the 5 Years, the Mortgagee aſſigns over the Mortgage for 560 J. being — 
the Principal and Intereſt then due, the 580 J. ſhall carry Intereſt, tho 

the 5 Years were not elapſed, the Mortgage being forfeited by the Non- 

payment of Intereſt. es 


If the Mortgagor tenders the Money, and the Mortgagee refuſes, he 1 Chai. Ca. 


| loſes the Intereſt from the Time of the Tender; becauſe it is but a Pledge 29. 

for the Money, and if the Money be tendered, he ought not to keep the 2 bs 
& Pledge; and no Man ought to pay for the Forbearance, when he hath © * 

the Money ready. 8 | 
The Plaintiff had made a Mortgage in Fee of his Eſtate, which by 45 Ey. 

© ſeveral meſne Aſſignments was come to Sir Malliam Dodtwell, and there be- 318.9 Sir 
ing likewiſe two ſeveral Terms for Years ſtanding out, they were aſſigned Fobn Auflen 
to Truſtees, in Truſt for Sir //illiam Dodwell, to protect the Inheritance, —_ —_ 
and ſubject to the ſame Equity of Redemption; the Plaintiff and Sir 7 
illiam ſettled an Account of what was due; and there appearing to be «ey. 

due thereon 4400 J. principal Money, the Intereſt was then paid off, and 

Wt the ſame Time Sir Hilliam Dodtvell gave a Note, whereby he promiſed, 

that on Payment of the Sum of 44797. or thereabouts, on the 23 Oc- 

Feber then next, being the Intereſt computed to that Time, he would re- 

eonvey the Inheritance to the Plaintiff and his Heirs, and would procure 
| his 


William Do- 
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bis Truſtees 225 the two Terms for Vears, as the Plaintiff ſhould 
direct. In Auguſt following Sir Villiam Dodwell died, and the Defendants 
were his Executors; and he likewiſe left the Defendant Mary, his. onl 
Child and Heir at Law, an Infant of about 8 Years of Age; the Plain. 
tiff provided. the Money, and on the, 23 October tendered a Bank-Bill of 
45001. to one of the Executors (there being 4 in all) for him to. take 
thereout what was then due for Principal and Intereſt ; but the. Execu- 
tors, having none of them proved the Will, he refuſed to accept the 
Tender; upon which the Plaintiff asked him, if he objected to the Le. 
gality of the Tender, being in a Bank-Bill and not in Money, and that 
if he did, he would immediately turn it into Money; to which the other 
anſwered, he had no Objection to the Tender, but not having-proved 
the Will, he would not accept of the Money. Afterwards: the Plaintiff 
made the like Tender to another of the Executors, who likewiſe refuſed 
to accept of it, not having, proved the Will; but he objected to the Le- 
gality — the Tender, not being in Money. Afterwards all. the 4 Exccu- 
| | tors proved the Will; and the Bill was brought to redeem, on Payment 
1" of 4400 J. and Intereſt, to the 23 October, being the Time mentioned in 
8 the Note, and that the Plaintiff might not be obliged to pay Intereſt be. 
1 1 yond that Time, as the Executors inſiſted he ought ; and *twas held by 
vt | my Lord Chancellor, that this Tender in a Bank-Note was not, ſtrictiy 
1 ſpeaking, a legal Tender; but ſince it was proved the Plaintiff offered 


| to turn it into Money, that made it a good Tender. 2dly, It was clearly 

'F agreed, that any, or either of the Executors, before Probate, might have 
q received, and given a good Diſcharge for the Money, eſpecially when, 
i as appeared in this Caſe, they afterwards proved the Will, and ſo were 
..  Executars ab znitio. 3dly, That tho' they were Executors only in Truſt 
1 ä for the Daughter, who was an Infant, yet none of them could be in a 
4 better Caſe than Sir William Dadwell himſelf would have been, if he had 
been living; and ſuch Tender, under theſe Circumſtances, would hate 

bound him; ſo it will his Executors. and Deviſee; and. therefore decreed 
4 Redemption on Payment of the 4400 J. and Intereſt to the 23 Offober, 
the Time mentioned in the Note, and no longer, and no Coſts on either 
Side; and the Infant, Heir at Law, on Payment of the Money to the 

Executors, was to convey. the Inheritance deſcended to her, according to 
the Act 7 Am. for obliging Infant Truſtees to aſſign and convey. 


* 8 


* OY 


Murder and Homicide, 


HE taking away the Life of another, whether it amount to 
Felony or not, is called by the general Name of Homicide, 
and is thus branched out and diſtinguiſhed by our Law. 

1. Into Murder, which is uſually defined the wilful Killing B, g. 134. 
of a Perſon thro' Malice prepenſe ; and it is ſaid, that anciently it ſig- Stamf. 17. 
nified only the private Killing of a Man, for which, by Force of Law, _—_ 
introduced by King Carntus, for the Preſervation of his Danes,” the Town 2 Prof. 
or Hundred, where the Fact was done, was (a) amerced, unleſs it could to Abſolute 
be (Y) proved, that the Perſon ſlain was an Engliſhman, or unleſs they and Limited 
could produce the Offender; and this Law was provided to avoid the Monarchy, 
ſecret Murder of the Danes, who were hated by the Engliſh, and often- 63 . 
times privily murdered by them. mercement 
was 46 


Marks. Wilk. Sax. Law 280. (b) This Proof was called op, and was various according to the 


Cuſtom of ſeveral Places, but moſt ordinarily it was by the Teſtimony of two Males, of the Part of 
the Father of him that was ſlain, and by two Females of the Part of the Mother. 1 Hal. Hiſt. P. C. 


447» 


But this Law having been aboliſhed by 14 E. 3. the Killing of any 1 Hal. Hip. 
Engliſhman or Foreigner through Malice prepenſe, whether committed C , My . 0 
| openly or ſecretly, was by Degrees called Murder, and puniſhed with /e 78. 
Death; but by the Common Law, as alſo by the Statute of 25 E. 3. 
cap. 4. Clergy was promiſcuouſly allowed, as well in Caſe of Murder, 
as of Homicide or Manſlaughter, before the Statutes of 23 H. 8. cap. 1. 

25 H. 8. cap. 3. 1 E. 6. cap. 12. 5 6 Ed. 3. cap. 10. by which Cler- 

guy is taken away from Murder ex Malitia Precogitata. 

| 2. Manſlaughter, by which is underſtood ſuch Killing, as happens either 3 % ;;. 
on a ſudden Quarrel, or in the Commiſſion of an unlawful Act, without Dalt. cap. 94. 
any deliberate Intention of doing any Miſchief at all, and in which the 1 Hal. Hiſt. 
Offender is allowed his Clergy ; tho' it be Felony, and differs from Mur- 4 1 

| 4 . 8 176. 
der only in Degree and Quality. Hence it is, that upon an Indictment 

of Murder, the Party offending may be acquitted of Murder, and yet 
found guilty of Manſlaughter, as is every Day's Practice; and as it is 

done without Premeditation, it is held, that there can be no Acceſſaries 
to it before the Fact. 

3. Homicide per ſnſortunium or Chance-Medley, is, where a Man in do- 1 Hal. Hiſt. 
9 1B a lawful Act, without any Intent of Hurt, unfortunately chances to P. C. 477. 
Ki 

Subject, and in order to make Men the more careful of their Actions, “ 
the Law puniſhes the Offender with the Loſs of his Goods. 

= 4 Homicide /e defendendo is, where one who has no other poſſible 1 H Hip. 
& Means of preſerving his Life from one who combats with him, on a ſud- P. C. 418. 
den Quarrel, kills the Perſon, by whom he is reduced to ſuch an inevita- * Hawk. 73. 
ble Neceſſity , and in this Caſe as in the former, the Party forfeits his 

Goods, tho it be not Felony. ORE of 

5 ele Homicide is, 1ſt, Where in Defence of a Man's Houſe, he Ha Hit 
Ig kills one who attempts to burn it, or to commit in it Murder, Robbery, P. C. 424. 
Per other Felony. 2dly, Where in Defence of a Man's Perſon, he kills 1 Hawk. P. 
gone who aſſaults him in the Highway, with an Intent to murder or rob © 7%: 

5 him. zaly, Where the Killing happens in the Advancement and due 
Execution of publick Juſtice, as where a Felon flies from thoſe who en- 

Vol. III. 8 F deavour 


another; and tho' this be not Felony, yet as the King hath loſt a 1 Hawk. Pe. 
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deavour to apprehend him, Ec. and this is ſo far from being Felony, that 
it cauſes no Forfeiture whatſoever. 
But for the better underſtanding theſe ſeveral Species of Homicide, it 


will be neceſſary to conſider, 
(4), Js "what Tefes a Pay may de Tafd to kfll anc, 


(B) Mho are ſuch Perſons, by killing of whom a Per, 
ſon map be ſaid to commit Murder. 


(O) What wall be deemed Murder: And hercin, 
1. Where it hall be ſaid to be expreſs Murder, and of Malice 


2. Where che Malice ſhall be ſaid to be implycd, or by Pre 
ſumption of Law: And herein, 


* I. Where the Homicide being voluntarily committed, and 
Wi! without Provocation, the Law implies Malice, 
7 2. When done on an Officer or Miniſter of Juſtice. 
5 When done by Perſons in the Execution of ſome other 


unlawful Act. 


[| 

il | | (D) Of Manſlaughter, and therein of Manſlaughter 
| exempt from Clergy by the Statute of 1 Jac. 1. 

E) Of JuKifiable Homicide : And herein, 


1. As it happens in the due Execution and Advancement of 


publick Juſtice; | 

2. As it happens in the Defence of a Man's Perſon, Houſe or ; 

Goods. 

| 5 0 

(F) Of Excuſable Domicide ; And herein, { 

1. Of Homicide per Infortunium, or Chance- Medley. a 

2. Of Homicide ſe Defendendo. , 

| = _ WO 
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5 ) In what Caſes a Man may be ſaid to killÞ |, 

fats 3 l 48. A8 there are as many Ways of Killing, as there are Modes by which 6 5 

* Palm. 548. one may die, Moriendi mille Figuræ, it is laid down in general, that * 
| * Hal. H. not only he, who by a Wound or Blow, or by Poiſoning, Strangling « 1 


" Ha? P. Famiſhing, Ec. directly cauſes another's Death; but alſo in many Caſes 4 


„ 3 he, who by wilfully and deliberately doing a Thing, which apparent 
; 4 endangers another's Life, thereby occaſions his Death, ſhall be adjudges 0 


to kill him. ; 
Cromy. 24. b Hence in the Caſe of that unnatural Mother, who left her Child in » 
1 Hat. En Orchard covered only with Leaves, in which Condition it was ſtruck 0 i 
432. 2 Kite, and died thereof, it was adjudged Murder. i 
1 Hauk. 78. 1 9 5 


— 4 
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S0 in the Caſe of that unnatural Son, who carried his ſick Father 


againſt his Conſent, in cold froſty Weather from one Toun to another, N 24. b. 
by Reaſon whereof he died. | 122. 


Dalt. cap. 93. 
1 Halet's Hf 432. 1 Hawk. 78. 


So if by Dureſs of Imprifonment a Priſoner die, it is Murder in the n 44 
Gaoler ; and this Durefs is ſaid to be inflicted on every one, that by the gg. 38. 92 
Ufage of his Keeper is brought nearer to Death and 8 from Life; Fitz. Indi8- 
and therefore it is ſaid, not to be material whether it proceeds from the e z. 
Neglect and Careleſneſs of the Gaoler, or from any actual Violence; E 240. 


and may be effected by confining the Priſoner too cloſely in a noiſome ry * | 4 
Place, loading him with Petters, Ec. | Palin. 248. 


| 1 H. I. H. 
466.— And that therefore where any Perſon dirs in Gaol, the Coroner ought to be ſent for 17 


quire of the Manner of his Death. 1 Hale's Hit. 432. 


So where one, by Dureſs of Impriſonment, compels a Man to accuſe Sta» f. 36. 
an innocent Perſon, who on his Evidence is condemned and executed; 3 . 9'- 
this is Murder. Nil refert an quis mortem inferat, aut cauſam mortis pribent. 

So in Judgment of Law, a Man may te ſaid to kill one, who in py, 19. 4. 


Truth is killed by another, or by himſelf; as where a Man incites a Pat. cap. 93. 


Madman to kill himſelf, or another; or where A. by Force takes the . Hale's Hift. 
Arm of B. and the Weapon in his Hand, and therewith ſtabs C. where. 43+ 
of he dies, this is Murder in A. | 
So if a Man lays Poiſon with an Intent to kill one Man, which is ac- 9 C. $r. 
cidentally taken by another, who dies thereof, this is Murder. Plow. 474- 
So if a Woman be with Child, and a Perſon gives her .a' Potion to 1 Hat:'s Hip. 
deſtroy the Child within her, and ſhe takes it, and it works ſo ſtrongly 429. 
that ir kills her, this is Murder. 2544 
Alſo a Perſon, who wiltully neglects to prevent a Miſchief, which he F. Coron. 
may and ought to provide againſt, is anſwerable for any ill Conſequences. 311. 
that may inſue his Neglect: And on this Foundation it is held by ſome Cf 17: 
Opinions, that if a Man have an Ox, Horſe, &c. which he knows't6 be tp 
miſchievous, by being uſed to gore or ſtrike thoſe who come near them, 79. ifs 
and he neglects to tie them up, by which they kill a Perſon, that the 
Owner may be indicted, as having himſelf feloniouſly killed: bim ; which 
ſeems agreeable to the (a) 7ewiſh Law; but herein my Lord Hale lays (4) Exod. cap. 
down the following Particulars, which he ſays ſeem to him to be agree- xxi. v. 29. 
able to Law. | 
1. If the Owner have Notice of the Quality of his Beaſt, and it 1 Hale, Hiſt. 
doth any Body Hurt, he is chargeable with an Action for it; 430 
2. Tho' he have no particular Notice that he did any ſuch Thing 1 Hale's Hiſt. 
before, yet if it be a Beaſt that is Feræ Nature, as a Lion, a Bear, a 43% 
Wolf, yea an Ape or Monkey, if he get looſe and do Harm to any Fer- 
ſon, the Owner is liable ta an Action for the Damage; as was adjudged 


in Andrew Baker's Caſe, whoſe Child was bit by a Monkey that broke 
his Chain and got looſe. | 


3. And therefore, in caſe of ſuch a Wild Beaſt, or in caſe of a Bull or 1 Hales Hip 
Cow that doth Damage, where the Owner knows of it, he muſt, at his 430. 
Peril, keep him up ſafe from doing Hurt; for tho' he uſe his Diligence 
do keep him up, if he eſcape and do Harm, the Owner is liable to an- 
= {wer Damages. | 
4. But as to the Point of Felony, if the Owner have Notice of the 1 Hals Hip. 

Quality of the Ox, &c. and uſe all due Diligence to keep him up, yet the 431. 
Ox breaks looſe and kills a Man; this is no Felony in the Owner, but 
the Ox is a Deodand. | 

5. But if he did not uſe-that due Diligence, but thro? Negligence the 1 Hues Hip, 


Beaſt goes abroad, after Warning or Notice of his Condition, and kills 431. 
a Man, it is Manſlaughter in the Owner. 
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1 Hale's Hiſt. 
429, 


Stamf. 16. b. 
Pult. 22. b. 
Crom. 27. 

43 E. 3. 33. b. 
Fitz. Coron. 
163. 

1 Hale's Hift. 


429. 
1 Hawk. P. C. 
87. 


1 Hale's Hiſt. 
432: 


1 Hale's Hifts 
429. 


Stamf. 21. 
Dalt. cap. 93. 
1 Hauk. P.C. 
79. 

(a) Antient- 


— 


nn. 


6. But if he did purpoſely let him looſe, or wander abroad, with De- 
ſign to do Miſchief, nay, tho' it were with Deſign only to fright People, 
and make Sport, and it kill a Man, it is Murder in the Owner ; and 
this, he ſays, he had heard had been ſo ruled at the Aſſizes held at F. 
Albans ; but he adds, this is only a Hearſay. 

If a Phyſician gives a Perſon a Potion, without any Intent of doin 
him any bodily Hurt, but with an Intent to cure or prevent a Diſeaſe, 
and, contrary to the Expectation of the Phyſician, it kills him, this is 
no Homicide ; and the like of a Chirurgeon. 

But ſome hold, that if a Perſon, not duly authorized to be a Phyſician 
or Surgeon, undertake a Cure, and the Patient die under his Hand, he is 


guilty of Felony ; but this Opinion, ſays my Lord Hale, is erroneous; for 


Phyſick and Salves were before licenſed Phyſicians and Surgeons; and 
therefore, if they be nor licenſed according to the Statutes of 3 H. 8. yy, 
II. or 14 H. 8. cap. —. they are liable to the Penalties in the Statutes, 
but are not guilty of Murder or Manſlaughter; and herewith agreeth 
Hawkins, who ſays, that the charitable Endeavours of thoſe Gentlemen, 


who ſtudy to qualify themſelves to give Advice of this Kind, in order to 


aſſiſt their poor Neighbours, can by no Means deſerve ſo ſevere a Con- 
ſtruction from their happening to fall into ſome Miſtakes in th :ir Pre. 
ſcriptions, from which the moſt learned and experienced cannot always 


be ſecure. But as it is highly raſh and preſumptuous for unskilful Perſons. 


to undertake Matters of this Nature, the Law cannot well be too ſever: 
in this Caſe ; in order'to deter ignorant People from endeavouring to get 
a Livelihood by ſuch Practice; which cannot be followed, without the 
manifeſt Hazard of the' Lives of thoſe that have to do with them. 

If a Perſon, who is infected with the Flague, having a Plague-ſore run- 
ning upon him, goes abroad to the Intent to infect another, and another 
is thereby infected, arid dies; this it ſeems is Murder by the Common 
Law; but if no ſuch Intention evidently appear, tho' de facto by his 
Converſation another be infected, it is no Felony by the Common Lay, 
tho” it: be a great Miſdemeanor. | 

If a Man, either by Working upon the Fancy of another, or poſſibly 
by harfh or unkind Uſage, put another into ſuch Paſſion of Grief or Fear, 
that the Party either die ſuddenly, or contract fome Diſeaſe, whereof 
he dies; tho', as the Circumſtances of the Caſe may be, this may be 
Murder or Manſlaughter in the Sight of God, yet in foro humano it can- 
not come under the Judgment of Felony ; becauſe no external Act cf 
Violence was offered, whereof the Common Law can take Notice ; and 
ſecret Things belong to God. 

But in all theſe Caſes it is agreed, that no Perſon ſhall be adjudged, 
by any Act whatever, to kill another, who doth not (a) die thereof 
within a Year and a Day after ; in the Computation whereof the whole 
Day on which the Hurt was done ſhall be reckoned the firſt. 


ly a barbarous Aſſault with an Intent to murder, ſo that the Party was left for dead, but yet reco- 


vered again, 


was adjudged Murder and Petit Treafon ; but that holds not now; for the Stroke with 


out the Death of the Party ſtricken, nor the Death without the Stroke, or other Violence, makes n 
the Homicide or Murder. 1 Hale's Hift. P. C. 425 6. 


3 Inſt. 53- 
Kely. 26. 
1 Keb. 17. 


If a Perſon hurt by another, die thereof within a Year and a Day, i 
is no Excuſe for the other, that he might have recovered, if he had 
not neglected to take Care of himſelf, | 


1 Hales Hit. But if the Wound or Hurt be not mortal, but with ill Applications by 


P. C. 428. 


the Party, or thoſe about him, of unwholſome Salves or Medicines, the 
Party dies; if it can clearly appear that this Medicine, and not tbe 
Wound, was the Cauſe of his Death; it ſeems it is not Homicide ; bu 
then that muſt appear clearly and certainly to be ſo. 
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() Who are ſuch Perſons, by Killing of whom iid 


a Perſon may be ſatd to commit Murder. | | 

41 

T is agreed, that the malicious Killing of any Perſon, whatſoever : Hawk. Þ. . 9 
(a) Nation or Religion he be of, or of whatſoever (5) Crime attainted, $0. | 9 

iS Murder. (a) If a Man +. 


bill an Alien 1 
Enemy within this Kingdom, yet it is Felony ; unleſs it be in the Heat of War, and in the adtual Ex- | 

erciſe thereof. 1 Hale's Hiſt. 433. (b) Tho' outlawed of Felony, or attainted in a Prem: nire, for the F | 
Execution of the Sentence mult be by a lawful Officer lawfully appointed; and therefore, if a Per. 64 


ſon be condemned to be hanged, and the Sheriff behead him, this is Murder, and the Wife may | Wii 
have an Appeal. 1 Hale's Hiſt. P. C. 433. 4 


If a Woman be quick or great with Child, if ſhe take or another 1 Hale's Hift. i 
give her any Potion, to make an Abortion, or if a Man ſtrike her, where- P. C. 433. 1 
by the Child within her is killed; it is not Murder nor Manſlaughter by 1 
the Law of England; becauſe it is not in rerum natura; tho it be a . 

reat Crime, and, by the Judicial Law of Moſes, was puniſhable with #4 
Death ; nor can it be legally known whether it were killed or not: So it I" 
is (c) if after ſuch Child were born alive and baptized, and after die of (+ But this | 
the Stroke given the Mother, this is not Homicide. per Hawkins | 


is Clearly 
Murder, notwithſtanding ſome Opinions to the contrary. 1 Hawk. P. C. $0. 


But if a Man procure a Woman with Child to deſtroy her Infant when 7 Ce. 9. 
born, and the Child is born, and the Woman, in Purſuance of that Pro- Der 186, 


curement, kill the Infant; this is Murder in the Mother, and the Pro— i apts i | 
curer is Acceſſory to Murder; and this, whether the Child were baptized 1 Hawk. P.C- Wl: 
or nor. * A 80. 
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(C) What ſhall be deemed Murder : And herein, 
1. What wall be ſaid to be expzeſs Murder, and of 


1 


Malice pzepenſe. 


of EREIN it ſeems to be agreed, that any (d) formed Deſign of do- 1 Hawk. P. C. 
ole Le. Miſchief may be called Malice ; and therefore that not ſuch 80. j 
Killing only, as proceeds from premeditated Hatred or Revenge againſt (% My Lord ' 
the Perſon killed, but alſo i her Caſes, ſuch as i ied He defines -..-M 
Terſon Killed, but allo in many other Cales, tuch as is accompanied xy... in 0 
Vith thoſe Circumſtances that ſhew the Heart to be perverſly wicked, is Fact to be a | Wl 
. adjudged to be of Malice prepenſe. deliberate 
nt 09 : Intention of 
| doing any bodily Harm to another, whereunto by Law he is not authorized; and the Evidences of 
1 ſuch a Malice, ſays he, muſt ariſe from external Circumſtances diſcovering that inward Intention ; as 
it Lying in wait, Menacings, antecedent former Grudges, deliberate Compaſſings, and the like, which 
had | l are various, according to Variety of Circumſtances. 1 Hale's Hiſt. P. C. 451. ; 


zu If two Perſons in cool Blood mcet and fight on a precedent Quarrel, 1 Rot. Rep. | 

the and one of them is killed, the other is puilty of Murder; and this the 360. | | } 

the Law adjudges to be of Malice, and that the Party cannot help himſelf SIP 147: 

but by alledging, that he was firſt ſtruck by the Deceaſed, or that he had 3 
often declined to meet him, and was prevailed upon to do it by his Im- 14% 
> portunity ; or that it was his only Intent to vindicate his Reputation; or 1 
chat he meant not to kill, but only to diſarm his Adverſary; for ſince 

Ao! Lol. III. 38 G he 
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he deliberately ingaged in an Act highly unlawful, in Defiance of the 


Laus, he muſt at his Peril abide the Conſequences thereof; and not 
only he who Kills, but alſo bis Seconds are guilty of Mörder; and ſome 


(a) By Rea- hold, (a) that the Seconds of the Deceaſed are alſo equally guilty, 


{on of the 


Countenance they give, and it being done by CompaQ and Agteement; bur this Conſtruttion is ſaid 
to he too rigid; and that it would be hard to make a Man, by ſuch Reaſoning, the Murderer of hi 
Friend, to whom he was ſo far from intending any Miſchief, that he was ready to hazard his own Life 
in his Quarrel. 1 Hawk. P. C. $2. 1 Hale's Hiſt. 453- 


Keil. 56. 


1 Sid. 177. 
1 Lev. 180. 


1 Pau. P. C. 


81. - 


1 Hale's Hiſt. 
453. 


Cromp. 22. ö. 
Dalt. cap. 93. 
Keil. 58, 129. 


Keilyng, The 

Queen ver. 

Atawopridee. 

: Hawk. P. C. 
1. 


1 Hauk. P. C. 
82. | 


1 Hauk. P. C 
$2, 


rel, make no Paſs at him till his Sword is drawn, and then bght 


that by neglecting the Opportunity of Killing t 


A Man is eſteemed to fight in cool Blood, when he meets in the Morn. 
ing on an Appointment over Night; or in the Afternoon on an Appoint. 
ment in the Morning; or as ſome ſay, if he fell into other Diſcourſe after 
the Quarrel, and talked calmly upon it; or if he have ſo much Conſiders. 


tion, as to obſerve that it is not proper or ſafe to fight at preſent for ſuch 


and ſuch Reaſons, which ſhew him to be Maſter of his Temper. 


„5 


If A. on a Quarrel with B. tell him he will not ſtrike him, but that 


he will give B. a Pot of Ale to ſtrike him, and thereupon B. ſtrke, and 
A. kill him, he is guilty of Murder; for he ſhall not eJude the Juſtice of 
the Law by ſuch a Pretence to cover his Malice. 

In like Manner, if B. challenge A. and A. refuſe to meet him, but in 
order to evade the Law tells B. that he ſhall go the next Day to ſuch x 
Town about his Buſineſs; and accordingly B. meets him the next Day in 
the Road to the ſame Town, and aſſaults him, whereupon they fight, and 
A. kills B. he ſcems guilty of Murder; unleſs it appear by the whole 
Circumſtances that he gave B. ſuch Information accidentally, and not 
with a Deſign to give him an Opportunity of fighting. 

And at this Day it ſeems to be ſettled, that if a Man aſſault another 
with Malice prepenſe, and after be driven by him to the Wall, and bil 


him there in his on Defence, he is guilty of Murder, in reipect of hs 
firſt Intent. | | 


And it hath been adjudged, that even upon a ſudden Quarrel, if ; 
Man be ſo far provoked by any Words or Geſtures of another, ſo as to 
make a Puſh at him with a Sword, or to ſtrike at him with any ſuch 
Weapon, as manifeſtly indangers his Life, before the other's Sword i3 
drawn, and thereupon a Fight enſue, and he who made ſuch Aflault 
kills, the. ather, he is guilty of Murder; becauſe that by aſſaulting the 
other in ſuch an outragious Manner, without giving him an Opportunity 
to defend himſelf, he ſhewed that he intended not to fight with him, but 
to kill him; which violent Revenge is no more excuſed by ſuch a flight 
Provocation, than if there had been none at all. 

But it is ſaid, that if he, who draws upon another in a ſudden Qua- 


with him and kill him, he is guilty of Manſlaughter only ; becauſe 

be other, before be 
was on his Guard, and in a Condition to defend himſelf, with like 
Hazard to both, he ſhewed that his Intent was not ſo much to kill as to 
combat with the other, in Compliance with thoſe common Notions of 


Honour; which prevailing over Reaſon, during the Time that a Man | F- 
under the Tranſports of a ſudden Paſſion, ſo far mitigate his Offence n 


Fighting, that it ſhall not be adjudged to be of Malice prepenſe. 


And if two happen to fall out upon a ſudden, and preſently agree to A 
fight, and each of them fetch a Weapon, and go into the Field, a" 


6 Ye AD 0 


„„ Xw<__v 


there one Kill the other, he is guilty of Manſlaughter only; becauſe b. . 


did it in the Heat of Blood. 


And ſuch an Indulgence is ſhewn to the Frailties of Human Nature, 4 
that where two Perſons, who have formerly fought on Malice, are after- fi 
wards to all Appearance reconciled, and fight again on a freſh Quan, > 


— — 


Murder and Homitide. 667 


— 


——_ 


— 


it ſhall not be preſumed that they were moved by the old Grudge ; un- (% If upon 


leſs it appear by the whole (a) Circumſtances of the Fact. CGireumltan- 

| ces it ap- 
pears, that the Recofciliation was but pretended, or counterfeit, and that the Hurt done was upon 
the Score of the old Malice, then it is Murder. 1 Hale's Hiſt. 452. 


If a Man be ſo far provoked by a Breach of Promiſe, or by a Treſ- 1 Hawk. P. C. 
paſs on his Lands or Goods, or by any Words or Geſtures whatſoever, eV, * 25 
as thereupon immediately to puſh at another with a Sword, or ſtrike him ries 
with a dangerous Weapon before his Sword is drawn, and thereupon a there cited. 
Fight inſue, and the Perſon aſſaulted be flain, the Aſſailant is guilty of 
Murder, tho* he was driven to the Wall when he gave the mortal Wound; 
for by aſſaulting the other in ſuch abuſive Manner, he ſhews that his Intent 
was not to fight with him, but to kill him; but if he had made no Paſs 
till the other's Sword had been drawn, or had only beaten him in ſuch 
Manner, as made it appear that he meant only to chaſtize him, he would 
have been guilty of Manſlaughter . | 

So if a Perſon, ſeeing two others fighting together on a private Quar- 1 Hawk. P.C. 
rel, whether ſudden or malicious, takes Part with one of them, and kills 32: 
the other, it is but Manſlaughter. 

So if two ſtrive for the Wall, and one happen to kill the other, or a 1 Hawk. P.C. 

Man happen to kill another, who, claiming a Title to his Houſe, at- ** 

tempts forcibly to enter it, Ec. or to kill one who endeavours unlaw- 

fully to arreſt him; or to force him from his Poſſeſſion of a Room in a 

Publick Houſe; or if a Man immediately kills one whom he finds in Bed 

with his Wife; or that pulls him by the Noſe; or fillips him in the 
* Forehead, or actually ſtrikes him; in all theſe Caſes the Party is at 
moſt only guilty of Manſlaughter. 

So where A. the Son of B. and C. the Son of D. fall out in the Field 12 Ce. 87. 
and fight, A. is beaten, and runs home to his Father all bloody, B. pre- Co. Fac. 296. 
ſently takes a Staff, runs into the Field, being three Quarters of a Mile Hale's Hiſt. 
diſtant, and ſtrikes C. that he dies; this is not Murder in B. becauſe done 4 — 
in a ſudden Heat and Paſſion. | 

If a Perſon in cool Blood, by Way of Revenge, deliberately beat an- 1 Hawk P. 6 


* 
. 


. 


bother in ſuch a Manner that he dies of it; or if a Man, upon a ſudden 83. 

* Provocation, execute his Revenge in ſuch a Manner as ſhews a cruel 

and deliberate Intent of doing a perſonal Hurt, he is guilty of Mur- 
der; as (b) where the Keeper of a Park, finding a Boy ſtealing Wood, (b) Cro. Car. 
tied him to a Horſe's Tail, and beat him, whereupon the Horſe ran 13": 


I away and killed him. — 
| Cale. Keil. 127. S. C. cited. 1 Hale's Hiſt. 434. S. C. cited and agreed; becauſe the Correttion was 


4 exceſhye, and it was an Act of deliberate Cruelty. 


q 2. Where the Malice hall be ſaid to be implyed, oz by 


pomicide being voluntarily committed. 
war P:ovocation, the Law implies Ma⸗ 


Herein it is laid down, that when one voluntarily kills another, with- 1 Has zip. 
out any Provocation, it is Murder; for the Law preſumes it to be ma- P. c. 445. 
2 licious, and that he is Hoſftis Humani Generis; and therefore it is neceſ- 

= ary for him, who happens to kill another, to ſhew ſuch a Provocation 

as will take off the Preſumption of Malice. | 


i 5 him or not, is guilty of wilful Murder; becauſe it is an Act of Delibera- F. © 455: 
ion, odious in Law, and preſumes Malice. : 


He that wilfully gives Poiſon to another, whether he had provoked 1 Hal Hip. 
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3 Hale's Hit. If A. comes to B. and demands a Debt of him, or comes to ſerve him 
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P. C45 with a Subpæna ad reſpoudendum, or ad teſtificanditm, and B. thereupon 
kills A this is Murder; for herein there is no Provocation. 

Cro. Elis. 178. atts came along by the Shop of Brains and diſtorted his Mouth, 

23 and ſmiled at him, Brains kills him, it is Murder; for it was no ſuch 

og hd ct Provocation as would abate the Preſumption of Malice in the Party 

ted, killing. 55 | 

1 Hale's Hit. If 87 be paſſing the Street, and B. meeting him, there being a conve- 

P. C. 455-6- nient Diſtance between A. and the Wall, takes the Wall of A. and 

| thereupon A. kills him, this is Murder; but if B. had juſtled A this 
Juſtling had been a Provocation, and would have made it Manſlaughter , 
and ſo it would be, if A. riding on the Road, B. had whipped the Horſe 
of A. out of the Track, and then A. had alighted and killd B. it had 
been Manſlaughter. | 

1 Hawk, P. C. It ſeems agreed, that no Affront by bare Words or Geſtures, however 

82. ſlighting, or however falſe and malicious they may be, and aggravated 
by the moſt provoking Circumſtances, will excuſe him from being guilty 
of Murder, who is ſo far tranſported thereby, as immediately to attack 
the Perſon who offends him, in ſuch a Manner as manifeſtly indangers his 

1 Hale's Hiſt. Life; but if A. gives indecent Language to B. and B. thereupon ſtrikes 

P. C. 456. A. but not mortally, and then A. ſtrikes B. again, and then B. kills 4. 
this is but Manſlaughter; for the ſecond Stroke made a new Provocation; 
and ſo it was but a ſudden Falling-out ; and tho” B. gave the firſt Stroke, 
and after a Blow received from A. B. gives him a mortal Stroke ; this is 
but Manſlaughter, according to the Proverb, The ſecond Blow makes the 

| Array. | 

1 Hale's Hiſt. A. and B. are at ſome Difference, A. bids B. take a Pin out of the Sleeve 

P. C. 45) of A. intending thereby to take Occaſion to ſtrike or wound B. which 
B. doth accordingly, and then A. ſtrikes B. whereof he died; this 
was ruled Murder; 1. Becauſe it was no Provocation, when he did it 
by the Conſent of A. 2. Becauſe it appeared to be a malicious and 
deliberate Artifice, thereby to take Occaſion to kill B. 

1 Hale's Hig. If there be chiding between Husband and Wife, and the Husband 

FP. C. 457. ſtrikes his Wife thereupon with a Peſtle, that ſhe dies preſently, it is 
Murder; and the Chiding will not be a Provocation to extenuate it to 
Manſlaughter. | 

1 Hawk, P. C. If a Perſon happen to occaſion the Death of another unadviſedly, do- 


6-7+ ing an idle wanton Action, which cannot but be attended with the ma- 
nifeſt Danger of ſome other, as by riding with a Horſe, known to be 
uſed to kick, among a Multitude of People, by which he means no 
more than to divert himſelf by putting them into a Fright, he is guilty 
of Murder, 
0 
= & 
2. When done on an Dfficer oꝛ Minifter of Juſtice. . 
2 Co. 68 It hath been adjudged, and hath frequently been a reed, that if a Juſtice fa 


425 40 of Peace, Conſtable, Watchman, Sc. be killed in the Execution of theit : 

Cromp. 25. Offices, he, by whom any ſuch Perſon is killed, is guilty of Murder; I tt 
3 Irſt. 52. for herein the Law implies Malice; and the Indict Need not be ſpe- I bc 
Savil 67. cial but general, Ex malitia ſua pracogitata interfecit murdravit ; be- ſe 


1. 66 1 Sib Þ : 
8 p. c. cauſe the Malice in Law maintains the Indictment. ne 


84. 1 Hale's Hiſt. P. C. 457. Ce 
a 5 8 So if (a) a private Perſon be killed in endeavouring to part thoſe wholl de 
- My "we he ſees fighting, the Perſon by whom he is killed is guilty of Murder; N. 
(a) Killing the Aſſiſtant of the Conſtable is as well Murder, as the Killing of the Conſtable himſelf; : ma 
to thoſe who came to the Conſtable's Aſſiſtance, tho* not ſpecially called thereunto, are under be it i 


iams Protection, as they that are called to his Aſſiſtance by Name. 1 Hale's Hiſt. P. C. 463. 
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and he cannot excuſe himſelf by alledging, that what he did was in a 
ſudden Affray, in the Heat of Blood, and through the Violence of Paſſion ; 
bur if ſuch Perſon do not give Notice for what Purpoſe he comes, by 
commanding the Parties in the King's Name to keep the Peace, or other- 
wiſe manifeltly ſhewing his Intention to be not to take Part in the Quar- 
re], but to appeaſe it; he who kills him, is guilty of Manſlaughter only. 

Whoever kills a Sheriff, or any of his Officers, in the lawful Execution 1 Harb. P. 
of a Civil Proceſs, as on arreſting a Perſon, a Capzas, Oc. is guilty of C. 86. 
Murder. | | 

Nor is it any Excuſe to ſuch Perſon, that the Proceſs was erroneous, 1 Hawk, P. 
(for it is not void by being ſo) or that the Arreſt was in the Night, or C. 86. 
that the Officer did not tell him for what Cauſe he arreſted him, and 
out of what Court, (which is not neceſſary when prevented by the Party's 
Reſiſtance) or that the Officer did not ſhew his Warrant, which he is not 
bound to do at all, if he be a Bailiff commonly, known, nor without a 
Demand if he be a ſpecial one. 

But where the Warrant, by which he acts, gives him no Authority to 1 Hawk. P. 
arreſt the Party, as (a) where a Bailiff arreſts 1 S. Baronet, who never ©: = TEE 
was Knighted, by Force of a Warrant to arreſt 7. & Knight, it is but $02.90 © 
Manſlaughter. Bailiff, 


Plaintiff or 

Defendant be interlined, or inſerted after the Scaling thereof by the Bailiff himſelf, or any other; 
if ſuch Bailiff be killed it is bur Manſlaughter. 1 Hal. Hiſt. P. C. 457. —— So if the Proceſs be exe- 
cured out of the Juriſqittion of the Court, the Killing of the Officer is only Manſlaughter. 1 Hal. 
Hiſt. P. C. 458. —— The Conſtable of the Vill of A. comes into the Vill of B. to ſuppreſs ſome Dit- 
order, and in the Tumult the Conſtable is killed in the Vill of B. this is only Manſlaughter, becauſe 
he had no Authority in B. as Conſtable. 1 Hal. Hiſt. P. C. 459. — Bur it ſcems, that if the Conſtable 
of the Vill of 4. had a particular Precept from a Juſtice of Peace directed to him by Name, or by 
the Name of the Conſtable of A. to ſuppreſs a Riot in the Vill of B. or to apprehend a Perſon in 
the Vill of B. for ſome Miſdemeanor, and within the Juriſdiction and Conuzance of the Juſtice of 
Peace, and in Purſuance of that Warrant, he go to arreſt the Party.in B. and in Execution of his 
Warrant is killed in B. this is Murder; for tho”, in ſuch Caſe, the Conſta bid was not bound to exe- 
cute the Warrant out of his ſuriſdiction; neither could he do it ſingly, VirtutsOfficii, as Conſtable of 
A. yet he may do it as Bailiff or Miniſter, by Virtue of the Warrant, and the Killing of him is 
Murder, as well as if he had been Conftable of the Hundred wherein A. and B, lie; or Sheriff of the 
County; for a Juſtice of the Peace may, for a Matter within his juriſdiction, iſſue his Warrant to a 
rivate Perſon as Servant, but then ſuch Perſon mult ſhew his Warrant, or ſignify the Contents of 
it. 1 Hal. Hift. P. C. 459. a | 


And as to the Point of Notice, it js herein further laid down by my 1 Hat. Vi. 
Lord Hale, that if he be a Bailiff, Conſtable or Watchman Furns E Conus, P. C. 408. 
the Killing of him is Murder, tho' the Party does not know him to be 
ſuch; alſo it is not neceſſary for him to notify himſelf to be ſuch by ex- 
preſs Words; but it ſhall be preſumed that the Offendet knew him. 

Bur if ir be a private Bailiff, either the Party muſt know that he is ſo, Hat U. 
or there muſt be ſome ſuch Notification thereof, whereby the Party may 5. G FA 
know it ; as by ſaying I arreft yon, which is of itſelf ſufficient Notice; 


© and it is at the Peril of the Party, if he kill him after theſe Words, ot 


N * 
* 
#s 
ow. 


o 
— 


Words to that Effect pronounced; for it is Murder, if de fado it 
fall out that he were a Bail: and had a Warrant. 
A Conſtable coming to appeaſe a ſudden Aﬀray in the Day-time, in , yz, Bip. 


the Village whereof he is Conſtable, it ſeems every Man, tx Officio, is P. C. 46:. 
bound to take Notice that he is the Conſtable ; becauſe he is to be cho- 
ſen and ſworn in the Leet, where all Reſiants are to attend; but it is 
not ſo in the Night-time, unleſs there be ſome Notification that he is the 
* Conſtable. ; 3-20 ; 


© Bur whether it be in the Day or Night, it is ſufficient Notice, if he 1 Ha! Hi, 


4 
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declare himſelf to be the Conſtable, or command the Peace in the King's 461. 


2 Name; and the like for any who come in his Aſſiſtance, or for a Watch- 


1 


iz man, Oc. and therefore, if any of them are killed after ſuch Notification, 
BE Murder in them that kill him. 5 | 0, 


A Precſs- 


5 670 Mutder and Homicide. 

q 1 Hal.7/lit. , A Preſs: Maſter, ſtized E. for a Soldier, and with the Aſſiſtance of C. 

. P. C. 465. laid hold on him; D. finding Fault with the Rudeneſs of C. there grew 

'Þ a Quarrel between them, and D. killed C. By the Advice of all the 

4 Judges, except very: few,” it was ruled, that this was but Mauflaughter, 

. 1 Hawk. P. If a legal Warrant be executed in an unlawful Manner, as if a Bailiff 

4 ö C. 86. be killed in breaking open a Door or Window to arreft a Man; or per- 
[1 | (a) This had haps if he arreſt one on a Sunday (+) ſince the Statute 29 Car. 2. cap. J. 

| _ Mut- dy which all ſuch Arreſts are made unlawful, and he is killed, this is but 
cr beforc 
the Statute. 1 Manſlaughter. 
Hal Hi. 457 


— — 
— — — — 
32 4 


3. Mhen done by Perſons in the Execution of ſome other 
4 | unlawful Act. 


Keling 117. It ſeems agreed, that wherever a Man happens to kill another in the 
2 93. Execution of a deliberate Purpoſe to commit any Felony, he is guilty of 
ora , Murder; as whete a Perſon, ſhooting at tame Fow! with an Intent to 
| ſteal them, accidentally kills a Man, this is Murder. | 
MI 3 Hoſt. 52. 80 if A come to rob B. in his Houſe, or upon the Highway, or other. 
(MF 1 Hal. Hit. wiſe, without any precedent Intention of killing him; yet if in the Ar. 
P. C. 465. tempt, either without, or upon the Reſiſtance of B. A. kills B. this is 
Murder. - 195 : 
1 Hat. Hig. So if Men come to ſteal Deer in a Park or Foreſt, or to rob a War. 


' 
| 
Wl: P. C. 465. ren of Cones, and the Parker, Foreſter or Warrener reſiſts, and is killed, 
7 ; 
| 


: this is Murder. 12 5 
Plow. 473. And not only in ſuch Caſes, where the very Act of a Perſon having 
| 9 by xt 5 ſuch a fetonious Intent, is the immediate Cauſe of a third Perſon's Death; 
| C. 3 but alfo, here it any Way occafionally cauſes ſuch a Misfortune, it 
i $4 makes him guilty of Mutder; and ſuch was the Caſe of the Husband, 
| who gave a poiſoned Apple to his Wife, who eat not enough to kill her, WF 
v8 but innocently, and againſt the Husband's Will and Perſuaſion, gave Pant WF 
1 of it cola Child, who died thereof. Such alſo was the Cafe of the Witt, | 
| who mixed Ratsbane in a Potion ſent by an Apothecary to her Husband, 
which did not kill him, but afterwards killed the Apothecary, who to 
vindicate his Reputation taſted it himſelf, having firſt ſtirred it about; 
neither is it material in this Caſe, that the Stirring of the Potion might 
make, the Operation of the Poilon more forcible than otherwiſe it 
would have been; 57 in as much as a murderous Intention, which of it- 
ſelf perhaps, in Strictneſs, might juſtly be puniſhed with Death, proves 
now in the Event, the Cauſe of the King's loſing a Subject, it ſhall be as 
! ſevercly puniſhed, as if it had had the intended Effect the Miſkng 
| whereof is not owing to any Want of Malice, but of Power. 
1 Hat, Hit. So it A. by Malice fore-thought, ſtrikes at B. and miſſing him ſtrite: 
P. C. 466. C. whereof he dies; tho' he never bore any Malice to C yer it is Mur ( 
der, and the. Law transfers the Malice to the Party flain. 008 
| Savil 63, If divers Perſons reſolve generally to reſiſt all Oppoſers in the Com- 
Moor 86. miſſion of any Breach. of the Peace, and to execute it in ſuch + Mar 
Palm. 35. ner, as naturally tends to raiſe Tumults and Affrays, as by committing - 
2 * violent Diſſeiſin with great Numbers of People, hunting in a Fark, Ec. 
yer 128. ; i ä 4 | 
5 Moi. 289. and in fo doing happen to kill a Man, they are all guilty of Murder; 
1 Hawk. P. for they muſt, at their Peril, abide the Event of their Actions, who i, 


1 0 a 


C. 84. fully engage in ſuch bold Diſturbances of the Publick Peace, in open 
F Oppoſition to, ana Defiance of the Juſtice of the Nation. | | 
if Crom. 28. Yer where divers Rioters, having forcibly Poſſeſſion of a Houſe, aftet- 
| & wa P. wards killed the Perſon whom they had ejected, as he was endeavourine 


in the Night forcibly to regam the Poſſeſſion, and to fire the Houſe, the B 
were adjudged guilty of Manſlaughter only, notwithſtanding they * 4 5 
4 — 


1 
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Fact in Maintenance of a deliberate Injury; perhaps for th's Reaſon (ſays 
Hawkins) becauſe the Perſon flain was ſo much in Fault himſelf. 

But if in ſuch Caſe, or any other Quarrel, whether it were ſudden or 1 Hawk. P. 
premeditated, a Juſtice of Peace, Conſtable or Watchman, or even a C. 545: 
private Perſon be flain in endeavouring to keep the Peace and ſuppreſs 

the Aﬀray, he who kills him is guilty of Murder ; for tho? it was not his 
primary Intention to commit a Felony, yet in as much as he perſiſts in 

a leſs Offence with ſo much Obſtinacy, as to go on in it to the Hazard of 

the Lives of thoſe, who no otherwiſe offend him, but by doing their 

Duty in Maintenance of the Law, which therefore affords them irs more 
immediate Protection, he ſeems to be in this Reſpe& equally criminal, 

as if his Intention had been to commit a Felony. ; 

If A. throws a Stone with an Intent to kill the Poultry or Cattle of Hal. Hip. 
B. and the Stone hit and kill a By-ſtander, it is Manſlaughter, becauſe P. C. 475. 
the Act was unlawful ; but not Murder, becauſe he did it not malicioufly, 
or with an Intent to hurt the By-ſtander. 

And tho' by the Statute 33 II. 8. cap. 6. no Perſon not having Lands, 1 Hal. Hip. 
Sc. of the Yearly Value of 100J. per Ann. may keep, or ſhoot in a Gun, P. C. 475. 
upon Pain of forfeiting 10 J. yet, if a Perſon not qualified ſhoots with a 
Gun at a Bird or at Crows, and by Miſchance it kills a By-ſtander, by 
the Breaking of the Gun, or ſome other Accident, that, in another 
Caſc, would have amounted only to Chance- Medley ; this will be no more 
than Chance-Medley in him; for tho* the Statute prohibit him to keep 
or uſe a Gun, yet the ſame was but maium Prohibitum, and that only un- 
der a Penalty, and will not enhanſe the Effect beyond its Nature. | 

If a Man, knowing that People are paſſing along the Street, throws a 1 Hal. Hij.. 
Stone, or ſhoots an Arrow over the Houſe or Wall, with an Intent to do P. C. 475 
Hurt to People, and one is thereby flain, this is Murder; and if it were | 
without ſuch Intent, yet it is Manſlaughter, and not barely. per Infort- 
nium, becauſe the Act itſelf was unlawful; but if the Man were tiling an 
Houſe, and let fall a Tile knowingly, and gave Warning, and yer a Per- 
ſon is killed, this is per Iuſortuuium; but if he gave not convenient 
Warning, it is Manſlaughter, quia #ou adbibuit debitam Diligentiam. | 

So if a Perſon happen to occaſion the Death of another inadviſedly, 1 Hark. P. 
doing any idle wanton Action, which cannot but be attended with the C8“. 
manifeſt Danger of ſome other ; as by riding with a Horſe, known to be 
. WW uſzd to kick, among a Multitude of People, by which he means no more 
:- _ 8 himſelf by putting them into a Fright; he is guilty of 


— — 


(D) Of Manflaughter, and therein of Man- 
laughter exempt from Clergy by the Sta- 
tute of 1 Jac. 1. 


B Iv Anſlaughter, or fimple Homicide (a), is the voluntary killing of 1 Hal. H 
8 1 another without Malice expreſs or implied, and differs not, in Sub- P. G 466. 
ſtance of the Fact, from Murder, but only differs in theſe enſuing Cir- ** * _ 
N . Ster is 
eumſtances. underſtood 


© ſuch Killing 
s happens either on a ſudden Quarrel, or in the Commiſſion of an unlawful Act, without any gcli- 
derate Intention of doing Miſcmef. 1 Hack. P. C. 76. 


I. In the Degree of the Offence, Murder being aggravated with Ma- 1 #al. Fip. 


laughter there can be no Acceſſaries before. 2. In the Form of the In- 
dictment, 


| lice preſumed or implied, but Manſlaughter not; and therefore in Man- F. C 4e 
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dictment, the former being always Felonice ex malitia precogitata inter- 
fecit Murdravit, the latter only Felonice interfecit, 3. In the Point of 
Clergy, Murder being by the Statute of 23 H. 8. cap. i. exempt from 
the Benefit of the Clergy, but not Manflaughter. 4. In the Form of the 
Pardon of Murder; for tho' at Common Law a Pardon of all Felonies 
had pardoned Murder, yet, by the Statute of 13 Rich. 2. cap. 1. the 
Pardon of Murder muſt either be by the expreſs Word of Mayrder, or 
elſe it muſt be a Pardon of Fe/onica interfedtio, with a ſpecial New Obſftante 
of the Statute of 13 Rich. 2. | 
(a) It is ge- But there is a particular Kind of Manſlaughter, from which the Bene. 
nerally fit of the Clergy is taken away by the (a) 1 Fac. 1. cap. 8. Where any 
holden, that * Perſon ſhall ſtab or thruſt any Ferſon or Perſons, that hath nor then any 
this Statue © Weapon drawn, or that hath not then firſt ſtricken the Parry that ſhall 
Fo 1 EC £ ſo ſtab or thruſt, ſo as the Perſon or Perſons, fo ſtabbed or'thruſt, ſhall 
Common thereof die within the Space of fix Months then next following; altho' 
Law. 1 B,. * it cannot be proved, that the ſame was done of Malice forethought; 


3 © the Offender is ouſted of Clergy, provided ir ſhall not extend to him 
Keling 55- that kills /e Defendendo, or by Misfortune, or in preſerving the Peace 
1 Hawk. P. VI , ! l | ) 
C. 77. © or chaſtizing his Child or Servant. 
In the Conſtruction of this Statute, the following Opinions have been 
holden. . | | 
1 Fon. 240. That: wherever a Perſon, who happens to kill another, was ſtruck ly 


3 Lev. 266. him in the Quarrel before he gave the mortal Wound, he is out of the 
3 P. Statute, tho he himſelf gave the firſt Blow. 

DEM That he only who actually gives the Stroke, and not any of thoſe who 
All 44- may be ſaid to do it by Conſtruction of Law, as being preſent and aiding 
1 Salk. 542. : | bets * 

1 Hawk. P. and abetting the Fact, are within the Statute ; from whence it follows, 
C. 77. that if it cannot be proved by whom the Stroke was given, none can be 
1 Hal. Hit. found guilty within the Statute, hut the Indictment, tho' formed ſpecially 
R 40S upon the Stature, and concluding contra formam Stat. is yet a good Indict- 
ment of: Manſlaughter againſt them that were preſent aiding and abetting; 
and upon fuch a ſpecial Indictment of Manſlaughter upon the Statute, 
the Priſoner may be convict of ſimple Manſlaughter, and acquitted of 
Manſlaughter upon the Statute, and the Indictment ſerves for a common 
Manſlaughter, as well as a Man upon an Indictment of Murder may be 

acquir of Murder, and convict of Manſlaughter. 
That the Killing of a Man with a (5b) Hammer, or ſuch like Inſtru- 
1 Fon. 432. ment, which cannot come properly under the Words thruſt or ſtab, is not 
3 Lev. 266. . Killing within the Statute ; but ir ſeems that the diſcharging a (0 

1 Hawk. P. © . ging : 

C. 77. Piſtol, or throwing a Pot, or other dangerous Weapon at the Farty, “ 

within the Equity of the Words Having a Weapon drawn ; for penal Sta- 
) If the tutes are conſtrued ſtrictly againſt the Subject, and favourably and equi- 
ſtabbing or tably for him. | 


thruſtin | 

were wich a Sword, or with a Pikeſtaff, it is within the Stature ; but if by a Shot of a Piſtol, Blo# 
with a Sword or Staff, Ouare. 1 Hal. H ft. P. C. 470. (e) So if the Party ſlain had a Cudgel hi 
Hand, it is a Weapon drawn within this Statute; but this muſt be intended of ſuch a Cudgel as might 
probably do Hurt, not a ſmall riding Rod or Cane. 1 Hal. Hiſt. P. C. 470. 


1 Hal. Hf. The Indictment to ouſt the Priſoner of his Clergy, muſt be ſpecially 
P. C. 463. formed purſuant to the Statute, viz. that he did with a Sword, Sc. ſtab the 
Party dead, he having no Weapon drawn, nor having ſtruck firſt ; other 
' wife it will be but a common Manſlaughter, and the Party will have h. 

Clergy. 
Ful. 86. The Indictment need not conclude contra Formam Statuti, no mort 
1 Hat. Hip. than in Burglary or Robbery ; for the Statute doth not make the Offence 
P. C. 468. to be Felony, but ouſts the Priſoner of his Clergy, where the Crime | 

ſo circumſtantiated as the Statute expreſſeth. 

Oo fo 73 But yet it doth not vitiate the Indictment, tho' it do conclude £2 ji 
P. C. 468, 7mterſecit 9 Fermam Statuti, and accordingly, for the moſt baus, 


9 any ond rnd 6% Lk eos 2 ah. 


ſtand in their Defence, and continue the Force, in Oppoſition to the 71. 
Command of a Juſtice of Peace, Ec. or reſiſt ſuch Juſtice endeavouring 

do arreſt them, the Killing of them may be juſtified, and ſo perhaps Pb. 121. 
= may the Killing of dangerous Rioters by any private Perſon, who can- | 
* 1 


W 
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this Day the Indictments upon this Statute do conclude contra formam ſta- 
tuti; ſo it is good with or without ſuch Concluſion; but it is beſt to fol- 
low the common Uſage, becauſe every Man doth not readily obſerve the 
Reaſon of the Omiſſion of that Conclufion. 

Alſo the Uſe hath been, in Caſes of this Nature, to prefer two Indict- 1 Hale's Hip. 
ments againſt Offenders in this Kind, v7z. one of Murder, another upon P. C. 465. 
this Statute, and put the Priſoner to plead to both; and to charge the 
Tury firſt with the Indictment of Murder, and if they find it not to be 
Murder, then to charge them to inquire upon the other Bill ; becauſe, if 
convict upon either, the Offender is ouſted of Clergy. 

In the Year 1657. at Newgate, before Chu, who then ſat as Chief Ju- 1 Hate's Hip, 
ſtice, a Man was indicted upon this Statute, and a ſpecial Verdict found, P. C. 470. 
that a Bailiff, having a Warrant to arreſt a Man, preſſed early into his 
Chamber with Violence, but not mentioning his Buſineſs, nor the Man 
knowing him to be a Bailiff, nor that he came to make an Arreſt, ſnatch- 
ed down a Sword that hanged in his Chamber and ſtabbed the Bailiff, 
whereof he preſently died; there was ſame Diverſity of Opinion among 
the Judges, wherher this were within the Statute; but at Length the 


Priſoner was admitted to his Clergy ; for tho” this Caſe was within the 15 


was held, that this Caſe was never intended in the Statute; for the Pri— 
ſoner did not know but that the Party came in to rob or kill him, when 
he thus violently broke into his Chamber, without declaring his Buſineſs. 


Words of the Statute, and not within the particular Exceptions, yet it 0 j 


(E) Of juſtifiable Homicide : And herein, a 


1. As it happens in the due Crecution and Advancement 
of Publick Juſtice. 


QUE H Killing as happens in the due Execution and Advancement of 3 ; 
Publick Juſtice, is deemed juſtifiable Homicide; the Miniſters of Ju- yg 0 a 
ſtice being under the ſpecial Protection of the Law; and therefore if a 89. Ot 
Perſon, having actually committed a Felony, will not ſuffer himſelf to be Stamf. 13. 
arreſted, but ſtand on his own (a) Defence, or fly, ſo that he cannot 37 22 1. 
poſſibly be apprehended alive by thoſe who purſue him, whether private 2 5 98. 
Perſons or publick Officers, with or without a Warrant from a Magiſtrate, 8 
he may be lawfully ſlain by them. 192, 258. 


; g 1 Hale”, Hip. 
P. C. 489. 1 Hack. 70. (a) But if the Priſoner makes no Reſiſtance, but flies, yet the Officer, either 


for fear that he, or ſome other of his Party, will refcue the Priſoner, ſtrikes the Priſoner whercof 
he dies; this is Murder, 1 Hale's Hift. P. C. 481. 


So if an innocent Perſon be indicted of Felony, where in. Truth no 1 Hawk. 71. 
Felony was committed, and will not ſuffer himſelf to be arreſted by the 
Officer who has a Warrant for that Purpoſe ; he may lawfully be kil- 
led by bim, if he cannot otherwiſe be taken; for there is a Charge a- 
gainſt him on Record, to which at his Peril he is bound to anſwer. 

So if a Priſoner, endeavouring to break the Gaol, aſſault his Gaoler, 9 Co 68. 
he may lawfully be killed by him in the Affray. ep * 


So if thoſe who are ingaged in a Riot, or forcible Entry or Detainer, 1 Hack. P. C. 


Vol. III. not 


: 14 
tz. Coron. | / | 
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not otherwiſe ſuppreſs them, or defend himſelf from them; in as muck 
as every private Perſon ſegms to be authorized by the Law to arm him. 


ſelf for the Furpoſes aforeſaid... 


Cremp. 39% Son if Treſpaſſers in a, Foreſt, Chaſe, Park or Warren, or any in- 


— 2 


Dyer 326 aloſed Ground wherein Deer are kept, will not render themſelves to the 


1 Hawk, P.C 
71. 


Daly cap. of Trial of ſome ſpecial Caſes, be flain, he who kills him is juſtified 
1 Het the Death af the other is imputed to the juſt Judgment of, God, 


Man 


4% d (5. 4 Sw == "Pp ys gd. 4 8 
. If a Sheriff, being reſiſted by one whom he attempts lawfully to arreſt 
1 Rol. Rep. jn a. Civil. Action,, or to retake after he has arreſted him, una voidably 


189, 


1 Hawh. P. C. him. 
71. | 


his Goods. 1 Hale's Hift. P. C. 481. 


Homicide may be juſtified in the due Execution of Publick Juſtice, 


but herein theſe Rules muſt obſcrved. 


10 Co. 76. 1. That the Judgment, by Virtue whereof the Party was put to 
Dalt. cap. 98. Death, be given by one who had Juriſdiction in the Cauſe; for other. 


32 wiſe both Judge and Officer may be guilty of Felony; as if the Court 
10 of Common Pleas give Judgment on an Appeal of Death; or Juſtices of 


2 


' Plowv. 9 bh. If either of the Parties fighting in a Combat, allowed by Law for the 


3 Inſt. 56. kill him in the Affray, he may juſtify it; tho' he never gave back, but 
Cromp. 24. ſtood his Ground and attacked the Party; but jf a Perſon barely fy 
Dalt. cap. 98. from the Execution of (a) Civil Proceſs, the Sheriff cannot juſtify killirg 


(a) Herein, ſays my Lord Hale, the Difference is between Civil Actions and Felonies; that if a Man 
be in Danger of Arreſt by a Capias in Debt or 'Treſpaſs, and he flies, and the Bailift kills him, it 4; 
Murder; but if a. Felon fly, and he canvor be. otherwiſe taken, if he be killed, it is no Felony; 
and in that Caſe the Officer ſo killing forfeits nothing, but the Perſon ſo aſſaulted and killed forſei: 


Peace on an Indictment of High Treaſon, and award Execution, which 


is executed; but if Juſtices of Peace condemn a Man to Death, on an 
Indictment of Treſpaſs, and he be executed, they only, and not the 


* 


3 


Offence ; and therefore their! 


/ 


Officers, are guilty of, Felony ;, becauſe they had a Juriſdiction over the 
| - | roceedings are erroneous only, and not void, 
1 Hale's Hi., A Man, hath the Liberty of Infangthief, the Steward of the Cour 
P. C. 454 gives [pdgment of Death againſt a Priſoner againſt Law; this was a 
Cauſe of Seizure of the Liberty, but was not Murder in the Judge, gti 

factum udicigliter licet iguoranter. 2 R. 3. 10. a. The Caſe of the Steward 


of the Liberty of the Abbot of Crowlard. 


1 Hawk, P.C. The Judgment muſt be executed by the lawful Officer ; for thoſe at. 


tient Opinions, that any one may kill a Perſon attainted of Felony, and 


70. 
1 Hale's Hiſt. 
455 


that a Man condemned in an Appeal of Death, is to be executed by the 
Relations of the Deceaſed, are now obſolete; and at this Day, even tht 


Judge, who condgmns a Man, cannot execute his own Sentence; neither 


can the proper Officer do it, but by a lawful Command, without bein! 


guilty of Felony... 


1 Hawk. 70. The; Execution muſt purſue the Judgment 5 therefore if the Sheriff be. 
: Hale's Hift. head a Man, where Beheading is no Part of the Sentence, it is the ge. 


$35 ſe 0 neral Opinion, that he is guilty of Felony, 


AQ of deliberate Cruelty, | 


4 


5 
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>. As it happens in the Defence of a Man's Perſon, * 
Doutc oz Goods, | | ö 


It is clear, that the Killing of a Perſon in the Defence of a Man's 1 Hawk. P. C. l 
Perſon, Houſe or Goods, is juſtifiable in the following Inſtances; as N * 1 
where a Man kills one who aſſaults him in the Highway to rob or mur- 1 0 1 
der him ; or the Owner of a Houle, or any of his Servants or Lodgers, cited. 

Oc. kills one who attempts to burn it, or to commit in it Murder, Rob- 1 Hale's Haft. 
bery or other Felony ; or a Woman kills one who attempts to raviſh F. C. 484. 

her; or a (a) Servant coming ſuddenly and finding his Maſter robbed (a) So of a 
and ſlain, falls upon the Murderer immediately and kills him; for he 4 1 
does it in the Height of his Surpriſe, and under juſt Apprehenſions of his wife, a 
the like Attempt upon himſelf; bur in other Circumſtances he could not Child of his 


have juſtified the Killing of ſuch a one, but ought to have apprehended Parent, & e 
h; | converſo ; for 
8 im. | | the Act of the 
Aſſiſtant ſhall have the ſame Conſtruction, in ſuch Caſes, as the AR of the Party aſſiſted ſhould have 


had, if it had been done by himſelf. 1 Hale's Hiſt. P. C. 484. | 


But a Man cannot juſtify the Killing another in Defence of his Houſe 1Hawk. P. C. 
or Goods, or even of his Perſon, for a bare private Treſpaſs, and there- 77. ,. |. 
fore he who kills another, who, claiming Title to his Houſe, attempts to abs. 5 3 
enter it hy Force, and ſhoots ar it, or that breaks open his Windows in 
order to arreſt him, or that perſiſts in breaking his Hedges, after he is 
forbidden, is guilty of Manſlaughter; and he, who in his own De- 


fence kills another that aſſaults him in his Houſe in the Day-time, and 


„ @ plainly appears to intend to bear him only, is guilty of Homicide /e de- 
io fendendo, for which he forfeits his Goods, but is pardoned of Courſe; yet 
it ſeems, that a private Perſon, and à fortiori an Officer of Juſtice, who 
happens unavoidably to kill another in endeavouring to defend himſelf 
ho from, or ſuppreſs dangerous Riotcrs, may juſtify the Fact, in as much 


He as he only does his Duty, in Aid of the Publick Juſtice. 

If a Man be dangerouſly aſſaulted by another, as with a drawn Sword, 1 Hawk. P. C. 
* Oe. without any previous Affray, tho' in a Town or other Place where 72. | 
% Help may be expected; and uſe the ſame Caution to avoid fighting, as 
would mike the Killing the Aſſailant Homicide ſe defendendo only, if 


a tbere had been a previous Aﬀray, and then unavoidably kill the Afſai- 
y lant, it ſeems reaſonab le that he may juſtify it. 


TY It ſeems al'o, that in ſome ſpecial Caſes, a Man may juſtify even kil- Dalt. cap. 98. 

ad lng an innocent Perſon; as where in a Ship- wreck two Perſons get upon il 

- he if wm 1 which will not ſupport them both, and one thruſts the # 
| Orner Ott. | i 

= So if a Man be awakened in the Night with an Alarm that Thieves Cre. Car. 538. | 

been are in his Houſe, and ſearching for them in the Dark, with his Sword March 5: 

dran, happen to kill a Perſon lying hid in Part of the Houſe, who in 

ff be - Truth had no ill Deſign, and was brought thither by a Servant in order 

wort to aſſiſt in cleaning the Houſe ; it ſeems he may juſtify the Fact, in as 


much as it hath not the Appearance of a Fault. 
But a Man ſhall never juſtify himſelf under a Neceſſity which he 1 Hawk. P.C. 

brought upon himſelf by his own Fault; and therefore, if Rioters, wrong- 73. | 

fully detaining a Rouſe by Force, kill the Party ejected, or any of his } 

Aſſiſtants who attack it from without, and endeavour to burn it, they 

are guilty of Manſlaughter. 1 | * 
It ſeems a reaſonable Opinion, and countenanced by the old 1 Hawk PC | 1 

Books, that a Fact amounting to juſtifiable Homicide, being ſpecially 9. N 


2.7 (a) pleaded, 


0 
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(a) pleaded, and proved to the Court on an Indictment or Appeal 
1 Murder, the Party ſhall be diſmiſſed without being arraigned, G5. Fed 
Hale ſays, it it is certain, that a Fact amounting to excuſable Homicide cannot be ſo 
is geverally pleaded; but the Party muſt plead Not guilty, and give the ſpecial 
as guy Matter in Evidence: Alſo it is certain, that where a Fact amounting to 


caſe of any juſtifiable Homicide is found by a Jury, the Party is to be diſmiſſed, 


Indi&ment : without being obliged to purchaſe a Pardon, Ec. 
or Charge o . 

Felony, the Priſoner cannot plead any Thing by Way of Juſtification, as that he did it in his own 
Defence, or per infortunium, but muſt plead Not guilty; and upon his Trial the ſpecial Matter is to 
be found by the Jury, and thereupon the Court gives Judgment. 1 Hale's Hit P. C. 478. 


(F) Of exrcuſable Homicide : And herein, 
» 1. Of Homicide per infortunium oz Chance⸗Medler. 


1 Hale's Hiſt. | Ages or involuntary Homicide is of two Kinds. 1//, When it is pure. 


P. C. 471. ly involuntary and caſual; as the Killing of a Man per infortumium. 


2dly, When it is partly involuntary and partly voluntary, but occaſioned 
by a Neceſſity which the Law allows, which is commonly called Homi— 
cide ex neceſſitate, as killing a Man in his own Defence. 

1 Bale's Hig. Homicide per infortunium is where a Man is doing a lawful Act, and 

F. C. 4172. without Intention of bodily Harm to any Perſon, and by that Ad. 
Death of another enſues; as if a Man be ſhooting at Butts or Pricks, 
and by Caſualty his Hand ſhakes, and the Arrow kills a By-ſtander. 

1 Hale's Hiſt. Ard tho' the Killing of another per infortunium, be not in Truth Fe. 

P. C.477- lony, nor ſubjects the Party to a Capital Puniſhment ; and therefore, in 
ſuch Caſes the Verdict uſually concludes quad interfecit per infortunium G 
non per feloniam; yet the Party forfeits his Goods; and tho? he ought 
to have, Qlaſi de jure, a Pardon of Courſe, upon the Certificate of the 
Conviction, yet he is not to be diſcharged out of Priſon, but bailed to 
the next Term, or Seſſions, to ſue out his Pardon of Courſe; for tho 
it was not his Crime, but his Misfortune, yet becauſe the King hath 
loſt his Subject, and that Men may be the more careful, he forfeits his 
Goods ; and is not preſently abſolutely diſcharged of his Impriſonment, 


but bailed. 
1 Hawk. P.9, Allo it is agreed, that no one can excuſe the Killing of another, by 
76. ſetting forth in a ſpecial Plea, that he did it by Miſadventure, or /* 


de ſendcudm but that he muſt plead Not guilty, and give the ſpecial 
Matter in Evidence. 
1 Hale's Hiſt. As where, without any Intent of doing Hurt, a Perſon chances to 
P. C. 472. kill another by the Head of a Hatchet flying off at Work; this being 
proved in Evidence, the Party is guilty of Homicide per infortunium only: 
Hale Hiſt. So where a Perſon happens to kill another by a Piece of Timber flung 
7 1 8 * down from a Houſe ſtanding out of any Road, after loud Warning to al 
* als nc Ferſons to ſtand clear; or by a Gun diſcharged at Wild Fowl ; or by an 
unlucky Fall or Kick at Wreſtling or Footbal, or other ſuch like Sports 
or in fighting at Barriers; or tilting by the King's Command; or 0) 
moderate Correction of a Child, Scholar or Servant; but if the Col. 
rection be immoderate, the Offence will be Manſlaughter at leaſt ; and 
the Inſtrument be ſuch as apparently endangers Life, as an Iron- Bat 
Sc. it will be Murder. 
1 Hawk. I. C. So if a Man whip a Horſe on which another is riding, whereupon h: 


74+ ſpings out and runs over a Child and kills bim, the Rider is guilty of Ho- 
zicide per Inlortunium, the other of Manſlaughter. * 
4 U 
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But regularly, if the Act, which occaſions the Death of a Mah, be a 1 Hale's Hip. 
Treſpaſs, or cannot but be attended with the manifeſt Danger of Hurt to 1 Jy _ 
the Perſon of ſome Maa, or be of ſuch a Nature, that it cannot be uſed ler: rity 
without manifeſt Hazard of Life, and there were no deliberate Intent of 
Miſchief, the killing is eſteemed Manſlaughter; as if a Man kill another 
by ſhooting at Deer in a third Perſon's Park; or by flinging down a 
Piece of Timber into a common Street or Highway, tho* in Work, and 
after Warning to ſtand clear; or by throwing Stones at another wantonly 
at Play; or by tilting without the King's Command, or by parrying 
with naked Swords covered with Buttons at the Points, or with Swords 
in the Scabbards. | 

But if a Man happen to kill another, in the Execution of a deliberate 1 Hawk. P. C. 
Purpoſe to commit a Felony, or to do a perſonal Hurt to another, or to 74.75. _ 
do any unlawful Act, which cannot but manifeſtly be attended with = s Hiſt: 
Danger of great perſonal Hurt to ſome other, tho jt be not intended 
againſt any one in particular, he is guilty. of Murder; as where a Man 
kills another by maliciouſly _— or Wounding him; or by Shooting 
at tame Fowl, with an Intent to ſteal them; or by knowingly and deli- 
berately Diſcharging a Gun; or throwing a great Stone or Piece of 
Timber; or riding with a Horſe, uſed to ſtrike, among a Multitude, tho” 
he do it only with an Intent to divert himſelf by frighting them ; or by 
engaging in a Riot; or robbing in a Park, Er. 


2, Ok Yomicide ſe defendendo. 


Homicide (a) ſe deſendendo is where one is forced to fight, on a ſud- 


den Affray, retreats as far as he can without endangering his own Life, 1 Hawk, P. C. 


and then, and not before, in order to ſave his Life, or to defend his Wo In Ho- 


| Perſon from a Battery, (eſpecially if the Aſſault were in his own Houſe,) micide ſe de- 
gives the other a mortal Wound; and it is ſaid by ſome, not to be ma- fendendo there 


terial who ſtruck firſt ; but if a Man attack another upon Malice, in ſuch em, neceſ- 


ſ; 
a Manner as endangers his Life, and then fly to the Wall, and kill him, "7! Hrag 


* 


he is guilty of Murder. done by the 


a N | 1 Party killing; 
for if he be meerly paſſive, this will make it only a yore Jy inſortunium; ahd tho' it be not hs 


not being accompanied with a felonious Intent, yet it ſubjects the Party to a Forſeiture of his Goods 
and Chattels. 1 Hale's Hiſt. P. C. 478, . | | 


— 


Regularly, it is neceſſary that the Perſon, who kills another in his own 1 Hale's Hip: 
Defence, fly as far as he may to avoid the Violence of the Aſſault, be- P. C. 451. 
fore he turn upon his Aſſailant; for tho' in Caſes of e between | 


| two Nations, it is a Reproach and Piece of Cowardice to. fly from an E- 
nemy; yet in Caſes of Aſſaults and Aﬀrays between Subjects under the 
ſame Law, the Law owns not any ſuch Point of Honour; becauſe the 
King and his Laws are to be the Vindices injuriarum ; and private Per- 


ſons are not truſted to take capital Revenge one of another. 


1 et ˙ AAA ² "OR * 
e e 
c 0 . 


ee 
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e 


There is Malice between A. and B. they appoint a Time and Place to 1 Hate's Hip. 


fight, and meet accordingly, A. gives the firſt Onſet, B. retreats as far P. C. 479. 
as he can with Safety, and then kills A. who had otherwiſe killed him, 

this is Murder; for they met by Compact and Deſign, and therefore 
neither ſhall have the Advantage of what they themſelves each of them 

= Created, 

8 and drives him to the Wall, B. in his own Defence kills A. this is ſe de- P. C. 479. 
© fendendo, and ſhall not be heightened by the former Malice into Murder; 
for it was not a Killing upon the Account of the former Malice, but 


2 upon a Neceſſity impoſed upon him by the Aſſault of A. 


There is Malice between A. and B. they meet caſually, A. aſſaults B. 1 Hes H;/ 
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| 1 Hale's Hf. In Fleet-ftreet A. and B. were walking together, B. gave ſome pro- 
P. C. 83. yoking Language to A. A. thereupon | wh B. a Box on the Ear, they 

cäiloſed, Bi was thrown down and his Arm broken, he runs to his Bro. 
ther's Houſe preſently, which was hard-by, C. his Brother, taking the 
Alarm, came out with his * drawn and made towards A. Who ye. 
treated ten or twelve Yards: purſhed him, A. drew his Sword ang 
made a Paſs at C. and kill'd lin A. being indicted at Newgate Seſſions 
for Murder, the Court directed the Jury upon the Trial to find this 
Manſlaughter ; not Murder, becauſe upon a ſtidden Falling-out; not /; 
defendendo, partly betauſe A. made the firſt Breach of the Peace, by ſtri. 
king B. and partly becauſe, unleſs he had fled as far as might be, it 
could not, by Way of Interpretation, be ſaid to be in his own Defence, 
and it appeared d upon the Evidence, that he might have retreated 
out of Danger; and his ſtepping back was rather to have an Opportunity 

to draw his Sword, and with more Advantage to come upon C. than to 
avoid him; and accordingly at laſt it was found Manſlauyhter, 1671, at 
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Nonluit. 
1 a Of the Nature thereof, and how it WEE | from 3 
| joy Retraxit. | 


iſt ) Who map be nonſuit, 

U (C) In what Actions there map be a Nonſuit, 

4 b) At what Time a Nonſuit may be. 

. E) How far the Nonſuit of one wall be the Nonſui of 
is {| r a another. 4 

Flt 1 5 0 ow far a Nonſuit fo2 Part ot the e Thing fn De 
"my mand chall be a Nonſuit fo2 the Mhole. | 


- (6); Hk the Effect of a Hontuit; and hereſn of its bt: 
ing a perempto2y Bar. | | 


| : (4 Ot the Nature thereof, and how it differ 
1 8 _ froma Retraxit. . 
”Y Co Lis 159.4, 


2 Lil. Reg. 
230, 


the Trial, and when the Jury are ready to give their Ver 


e ON or is unable to prove a material Point, for Want of a nece- 
ſary Witneſs, Sc. and thereupon the Plaintiff being demanded, (as be 
2 mon 


FHERE a Plaintiff is demanded and doth not appear, he | F 
ſaid to be nonſuit; and this uſually happens, where upon 


dict, the Plaintiff diſcovers ſome Error or Defect in the I 


LS Os ads. ©@ f*.8 6 a6 


n 


Nonſit. 679 
muſt be) his Default is recorded by the Secondary, and the (4) Entry is (+) For the 
in Mifericordia quia non Pr. ſecutus eſt Freve ſuum; upon which the Defen- term of . 
dant recovers his Coſts againſt him; but this ariſing from ſome ſuppo!ied 2 BY 
»#+ | .. 1 8 % , | | "7 —— c. 218. 
Neglect or Overſight, the Plaintiff, except in ſome particular Cafes, is , n 
not (Y) barred from commencing a new Action. 4 Mod. S. 
2 Falk. 456. 
(b) Thar where a Plaintiff is nonſuir, if he will again proceed in the ſame Canſe, he muft pur in 
new Declaration; for by his being nonſuit, it ſhall be intended that he had no ſuch Cante of Suic a5 
he declared in, and ſo that Declaration is void, and he hatn no Day in Court. 2 Lit. Rep. 231. -— 
But a Nonſuit by Miſtake may be ſet aſide, and a Piſtripgas de novo awarded, for which wid. Cro Car. 
2038. Oro. Face 669. Godb. 328. Raym. 38, 73. 2 Salk. 455- __— A Morn n io ter fie A Montini Ge 
caſioned by the Judge's miſtaking the Law. Ca. Law and Eg. 315, —Nenteit diſcharged, being en 
terec on Niſt Prius without Habeas Corpus. 1 Sid. 164. 


A Retraxit is when he is preſent in Court (as regularly he is ever by G. Lu. 159. 
Intendment of Law, 'till a Day be given over, unleſs it be when a Ver-“ 
dict is given, and then he is but demandable); and this is either privative, 
when the Entry is quod. ſolemniter exactus non venity fed a ſecla ſua in Con- 
temptim Curiæ ſe retraxit, &c. or poſitive, when the Entry is u fatetur 
; a 77 : 4 i W3KN Ty W N (c) 8 Co. 58. 
ſe, ſer cognoſeit ſe ulterius nolle Profeqitt, Ec. It is called a Retrdxt, becauſe „ 5. P. 
that is the effectual Word uſed in the Entry, and is () a Bar to all Ac- donn as 4 
tions of the like or inferior Nature. 85 | Kale. 4 Mod, 

| . S. P. 

A Retraxit is always of the Part of the Plaintiff ot Demandant, and 8 ces. 

cannot be, unleſs the Plaintiff or Demandant be in Court in proper — "a 


Perſon. 


* Err be 


Cro, Fac. $11, 
S. C. Co. Lit. 15S. * 8. P. 


It is held, that a Retraxit cannot be entered (4) beſore the Plaintiff Pa, 18. 


hath declared, and if entered before, it hath but the Effect of a Non- 3 Leu. 19. 
| | (4) Whether 


ſuit. | | 1 a Netraxit 
may be entered after a general Verdict. Cro. Eig. 465. dubitatuy, 
a Debt was brought upon a Bond againſt J. wherein A. and B. were 


jointly and ſeverally bound, and after Plea pleaded, the Plaintiff entered 

a Retraxit, and in an Action after brought againſt B. upon the ſame 

Bond, whether this ſhould be a Bar, between (e) Denis and Paine, Cro. (e) 1 Fon 
| Fac. 551. dubitatur, & adjornatur. It was ſaid, that a Retraxit was in Na- 451.8. C. 

ture of a Releaſe, and a Releaſe to one joint Obligor diſcharg'd the u Jvdg- 
other; but on the other Side it was ſaid to be a Bar only by Way of wage, al 
Eſtoppel between the Parties, whereof no other ſhould take Advantage. Plainiff, 


| ? a | F | becauſe of a 
De > Defe& in the Plea. March 95. S. C. dubitatur. bur varies in the ſtating it; for by this Reporr, 
Debt was brought both againſt 4 and B. and the Plaintiff entered a Netraxit againſt A. and whether 

this was u Diſcharge of B. is made the Queſtion. Vid. Cro. Eliz. 762. | | 


* 8 f : th a 4 * 
2 
' 


(B) Who may be nonſuit. 


ers * 18 every where agreed, that the King being in Suppoſition of Law Bro. Nonſuir 


always preſent in Court, cannot be nonſuit in any Information or gs. 
= Action wherein he himſclf is the ſole Plaintiff; but it is held, that any C Lit. 139. 
be i Informer 91; tam, or Plaintiff in a popular Action, may be nonſuir, and !“. 


ws | a 8 determine the Suit, as well in Reſpect of the King as Sg Abe 
„ot himſelf. | | * 

** 1 If an Infant bring an Aſſize by Guardian, altho* that the Infant diſ- 30 ap yr. 1. 
e. oe the Suit in proper Perſon, yet no Nonſuit ſhall be awarded. 2 Rol. Ali. 

nec | $ Vhere 159. 8 
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680 Noncſuit. 


6 Med. 181, - Where an Executor need not name himſelf Executor, he ſhall pay Coſts 
| upon a Nonſuit, and the naming himſelf Executor ſhall not exempt him 

| from it. . 
20H. 6:44-b. If an Attorney of the Common Pleas ſues an Action there, he ſhall not 


9 be demanded, becauſe he is ſuppoſed always preſent aiding the Court. 
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(O) In what Actions there may be a Nonſuit, 


1 2 Rol. Ab. 130. Perſon may be nonſuit in a Writ of Error, 
N 1 Sid. 255. S. P. | 48 | | 
[4 oy et b. A Perſon may be nonſuit in a Writ of falſe Judgment. 
! 2 Rol. r. | | 
9 1 20. S. C. | 4 ! 3 0 0 . * . 4 
| 4 One cannot be nonſuit in any Action in which he is not an Actor or 


4 32 E. 10. 
„ +'* Demandant; and tho? he afterwards becomes an Actor, yet not being 


11 originally ſo, he cannot be nonſuit as an Avowant; ſo of Garniſheez 
Wit who become Actors, but were not ſo originally. 


q | | TO! 2 Rol. Abr. So if a Perſon outlawed hath a Charter of Pardon, and ſues a Keie. 
N 130. facias againſt the Party, tho' hereby he is an Actor, yet he cannot be 
* nonſuit. | 
5 2 Rol. Abr. So if a Man traverſe an Office he cannot be nonſuit, altho' he is an 
= 141. Actor, for he hath no Original pending againſt the King. 
| pl. 47- this is made a Qrere. 


1.8 11 HI. 4. 52: But in a Petition of Right againſt the King the Plaintiff may be 
| 2 Rol. Ab. 130, nonſuit. 


47 E 3. 5. . So in an Audita Querela, to avoid a Statute, the Plaintiff may be 
Wh: | nonſuit, for he is Plaintiff in this Action. SR | 
N 45 E. 3. 16. If to 2 Nibils returned on a Scire facias on a Charter of Pardon, the 
p Plaintiff does not appear, he ſhall be nonſuit; for the Statute ordains, 


that upon his appearing he ought to count againſt the Defendant. 


» 4 — 


f 
; | h 

(D) At what Time a Nonſuit may be. 
% | | K 
; i a+ 9. T the Common Law, upon every Continuance, or Day given ove! ' 

| 1 before Judgment, the Plaintiff was demandable, and upon his Non- 

| Law he did appearance might have been nonſuit. 1 
[1 not like the Damages given by the Jury, he might be nonſuit.. 5 Mod. 208. BE 


But now by the 2 H. 4. cap. 7. it is enacted in the Words following:! © 

© Whereas, upon Verdict found before any Juſtice in Aſſiſe of N 
* Diſſeiſm, Meordanceflor, or any other Action wharſoever, the Parts !  \ 
© before this Time have been adjourned upon Difficulty in Law, upon! u 
© the Matter ſo found; it is ordained and eftabliſhed, that if the Verdd + © 

© paſs againſt the Plaintiff, that the ſame Plaintiff ſhall not be nonſuited Þ 
[nl - Co. Lit. 139. But notwithſtanding this Statute it hath been held, that the Plaintit Þ 
. 2 fon. %% may be nonſuited after a ſpecial Verdict, or after a Demurrer and On = 
[7 om Argument thereupon. | 
1k 3 Leon 28. & vid. 2 Hawk. P. C. 184. (a) In Debt upon an Obligation, upon Demurrer, the Caſe beit 
| argued, the Opinion of the Court was againſt the Plaintiff, and Rule given, that Judgment ſhould be 
| entered for the Defendant ; and the Plaintiff prayed that he might be nonſuited, and becauſe he had 


the ſame Term appeared, and argued by his Counſel, and had prayed Judgment, he could no! 
nonſuited the ſame Term, Cre. Fas. 35. 
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Nonſuik. 681 


If there be Judgment to account, and Auditors aſſigned, and there- 2 Rol. Abr. 
upon a Capias ad Comput andum, the Plaintiff cannot be nonſuited on the * 
Original, becauſe the Original is determined by the Judgment to ac. 9 . 

ount. 

? If the Defendant wages his Law, and a Day is given him over to ano- ; H. 6. 13. 
ther Term to make his Law, if the Plaintiff does not appear that Day 2 Rol. Abr. 
he will be nonſuited ; otherwiſe, if he wages his Law immediately, or, 3“. 
as ſome hold, on a Day in the fame Term. 


E) How far the Nonſuit of one ſhall be the 
Nonſutt of another. 


N real or mixt Actions, the Nonſuit of one Demandant is not the 4x 
Nonſuit of both; but he that makes Default ſhall be ſummoned and 2 K Ab. 152 
ſevered ; but regularly in perſonal Actions, the Nonſuit of the one is the SeveralCalc; 


Nonſuit of both. to this Pur- 


oſe. 

But in perſonal Actions, brought by Executors, there ſhall be Sum— : > 
mons and Severance, becauſe the beſt ſhall be taken for the Benefit of the „ ne 
Dead; and ſo it is in Action of "Treſpaſs, as Executor for Goods taken of Execu- 
out of their own Poſſeſſion. Like Law in Account, as Executors by the tors 
Receipt of their own Hands. | 

In an (a) Audita Querela concerning the Perſonalty, the Nonſuit of the Co. Lit. 139. 
one is not the Nonſuit of the other; becauſe it goeth by Way of Diſ- 6% an 


f . Audita Que- 
charge, and freeinz themſelves, and therefore the Default of the one ;,;. 2 


rela, Scire fa- 
ſhall not hurt the other. dias, Attaint, 


the Nonſuit 
of one ſhall not prejudice the other. 6 Co. 26. 


In a Q!id Juris clamat, the Nonſuit of the one is the Nonſuit of both, Co. Lit. 139. 
becauſe the Tenant cannot attorn according to the Grant. = 

Some Actions follow the Nature of thoſe Actions, whereupon they are Co. Lit. 139. 
grounded; as the Writs of Error, Attaint, Scire facias, and the like. If a © bo 
real Action be brought by ſeveral Præcipe's againſt two or more, if the 2 Kol, Abr 


- 133. 

Demandant be nonſuit againſt one, he is nonſuit againſt (Y) all; for as to 15 But 

the Demandant, it is but one Writ under one Teſte. where a 
| Plaintiff 


may enter a Nolle Proſequi againſt one, and have Judgment againſt the reſt, vid. 2 Rol. Abr. 101. Cro 
Car. 239, 243. Hob. 70, 180. Carth. 19. 3 Md. 101. 


In an Appeal againſt divers, whether they plead the ſame or ſeveral Cr. Eliz. 
Iſſues, it hath been 2djudged, that a Nonſuit againſt one, at the Trial 460. pl. 6. 
of any one of the Iſſues, is a Nonſuit as to all, becauſe ſuch a Nonſuit * 
operates in Nature as a Releaſe of the Whole. | | 1 Sid. 378. 
A Latitat was ſued out againſt 4 Defendants in Treſpaſs, the Plaintiff „5K. 45; 
was nonſuit for (c) Want of a Declaration, and the Defendants Attor- () There is 
ney entered 4 Nonſuits againſt him; and it was held to be irregular, be- a Nonſuic 
cauſe the Treſpaſs is joint; and tho* the Plaintiff may count ſeverally before Ap- 


againſt the Defendants, yet it remains joint 'till it is ſevered by the Re 


C the Return 
ount, of the Wrir, 
or after Appearance at ſome Day of Contin uance. Ce. Lit. 138“ 
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682 Nonſuit. 


(F) How far a Nonſuit foꝛ Part of the Thing 
— — ſhall be a Nonſuit foꝛ the 
ole. 


„ Leon. 1)) II is laid down as a general Rule, that a Nonſuit for Part is a Non. 


Hob. 180. ſuit for the Whole; but it hath been held, that if a Defendant plead 


to one Part, and thereupon Iſſue is joined, and demur to the other, the 
Plaintiff may be nonſuit as to one Part, and proceed for the other. 
11 If in Debt the Defendant acknowledges the Action as to Part, and 
154. joins Iſſue as to the Reſidue, and the Plaintiff hath Judgment for that 
- which is ſo confeſſed ; but there is a Ceſſat Executio, by Reaſon of the 
Damages to be aſſeſſed by the Jury; if the Plaintiff be nonſuited in this 
Iſſue, this ſhall not be a Nonſuit for the Damages to be given, becauſe 
that he had Judgment. 
2 Tron. 13 lf in Trover for divers Goods the Defendant pleads, that as to ſome of 
Sir John the Goods they were fixed to his Freehold, as to others that he had them 
3 of the Gift of the Plaintiff, and as to the reſt Not guilty ; and as to the 
„„ firſt, the Plaintiff enters aon vult ulterius Proſequi, this amounts only to. 
Retraxit, and is no Nonſuit, ſo as to bar the Plaintiff from proceeding 
on the other Parts of the Plea, on the Rule, that a Nonſnit for Part i; 
a Nonſuit for the Whole. | 


(G) Df the Effect of a Nonſuit ; and therein 
of its being a peremptoꝛp Bar. 


Nonſuit, as hath been obſerved, is regularly no peremptory Bar; 
but the Plaintiff may, notwithſtanding, commence any new Action 
of the ſame or like Nature; but this general Rule hath the following 


Exceptions. 
Co. Lit. 139. 1. It is peremptory in a Quare [mpedit ; and in that Action a Diſcont- 
* nuance is alſo peremptory; and the Reaſon is, for that the Defendant 


had, by Judgment of the Court, a Writ to the Biſhop ; and the Incun- 
bent, that cometh in by that Writ, ſhall never be removed ; which is 4 
flat Bar to that Preſentation. ; | 
Co. Lit. 139. 2. Nonſuit in an Appeal of Murder, Rape, Robbery, Oc. after (0) 
4. Appearance, is peremptory, and this i favorem Vite ; (6) but the Non- 
(a) But the ſuit of the Plaintiff in an Appeal is not ſuch an Acquittal, on which the 
2 5 Defendant ſhall recover Damages againſt the Abettors, by Ves. 2. cat 
of Appeal, 12. unleſs, after the Nonſuit, he were arraigned at the King's Suit ups! 


and cauſing the Appeal, and acquitted. 

at to be deli- | | | ; 
livered of Record to the Sheriff, and a Nonſuit upon it, is vo Bar of a ſecond Appeal; becauſe it 
doth not appear of Record, but that it might be done by a Stranger; and therefore the Non ſuit mul 
be after an Appearance in proper Perſon of Record. 2 Hawk. P. C. 193-4. (b) 2 Inſt. 385. 


Co. Lit. 139. 3. So if the Plaintiff, in an Appeal of Mayhem, be nonſuit after Ap- 


a. pearance, it is peremptory ; for the Words therein are Felonice Maybe. 
mavit. | 

G. Lit. 139. 4 4 A Nonſuit after Appearance is alſo peremptory in a Nativo Hahen® 

Cro. Elis. 881. and the Nonſuit of one Plaintiff in that Action nonſuits both in Fas 

I | #6! 
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Nuſances. 683 


rem Libertatis; for in a Libertate Probanda ſuch Nonſuit is not peremp- 
tory, neither is the Nonſuit of one Plaintiff the Nonſuit of both. _ 

5. Such Nonſuit is alſo peremptory in an Attaint, but a Diſcontinu- co. Liz. 139. 
ance in an Attaint is not; becauſe there is a Judgment given upon the 4. 
Nonſuit, but not upon the Diſcontinuance. 


Nulantes. 


Common Nuſance is an Offence againſt the Publick, either 2 Rel. At. 
by doing a Thing which tends to the Annoyance of all 3 = 
the King's Subjects, or by neglecting to do a Thing which the g. ,,- 
common Good requires, 

Under which Deſcription we ſhall conſider. 


(A) What ſhall be ſaid a Nuſance. 


(B) How far the Jndictment muſt charge it to be an 
Annopance to all the King's Subjects. 


(C) How a Nuſance is to be removed oz abated. 


n F C) How the Offence is puniſhable. | 
For Nuſances relating to the Highways, ©ide Title High- 
ways 1 
5 For thoſe relating to Bridges, Tit. Bridges. 
on i For thoſe relating to publick Houſes, Tit. Inns and Inn. 
"7 i Beepers. | 
nti- W_- | 
nt — N 8 
um- | 
is 4 


1 (A) What ſhall be ſaid a Nuſance. 


on 3 I]: is clearly agreed; that keeping a Bawdy-Houſe is a common Nu- 3 1,p. 203 
"| 1 fance, as it endangers the publick Peace, by drawing together diſſolute Kitchen 11. 


%% and debauched Perſons; and alſo has an apparent Tendency to corrupt Hawk. F. 
vp" Þ the Manners of both Sexes, by ſuch an open Profeſſion of -Lewdneſs. © 196. 
Alſo it hath been adjudged, that this is ſuch an Offence, of which a Salk 384. 
weir | Feme Covert may be guilty as well as if ſhe were ſole; and that ſhe, The Queen 
«mult | together with her Husband, may be indicted and condemned to the Pil- Veriton: 


lory for keeping a Bawdy-Houſe; for the keeping the Houſe does not 
> neceſſarily import Property, but may fignify that Share of Government 
> which the Wife has in a Family as well as the Husband'; and in this ſhe 
is preſumed to have a conſiderable Part, as thoſe Matters are uſually ma- 
naged by the Intrigues of her Sex. Haba | 
e nao It is clearly agreed, that all common Gaming Houſes ate Nuſances in , Ik. 7 
Far: the Eye of the Law, being detrimental to the Publick, as they promote C. 198. 
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(a) Trin. 2 
Georg. 1. The 
Kino ver. 

D. xon. 


1 Mod. 76 


2 Keb. $46. 


3 Keb. 4364. 
1 Vent. 169. 
5 od. 142. 
1 Hawk. P. 
C. 198. 


Ri ſhevort his 
Col. Part 2. 
Vol. 1. Fol. 
220, 247. 

i Rol. Rep. 

109. 

5 Mod 142. 
Sin. 625. 


Q. 6 A QA AA B.A 2 a..H 


r 


Cheating and other corrupt Practices, and incite, to Idleneſs and ayari. 
cious Ways of gaining Property, great Numbers, whoſe Time might 
otherwiſe be employed for the general Good of the Community; alſo it 
hath been (a) adjudged, that this is ſuch an Offence, for which a Feme 
Covert may be indicted ; for as in the preceding Caſe, the Wife may be 
concerned in Acts of Bawdry; ſo here ſhe may be active in promoting 
Gaming, and furniſhing the Gueſts with all Conveniencies for that 
Purpoſe. | 

It fecms to be the better Opinion, that all common Stages for Rope. 


Dancers, Sc. are Nuſances, not only becauſe they are great 'Tempta. 


tions to Idleneſs, but alſo becauſe they are apt to draw together Num. 
bers of diſorderly Perſons, which cannot but be very inconvenient to the 
Neighbourhood. | 

But ir ſeems the better Opinion, that Playhouſes having been origi. 
nally inſtituted with a laudable Deſign of recommending Virtve to the 
Imitation of the People, and expoſing Vice and Folly, are not Nuſances 
in their own Nature, but may only become ſuch by Accident; as where 
they draw together ſuch Numbers of Coaches or People, Ec. as prove 
generally inconvenient to the Places adjacent ; or when they pervert their 
original Inſtitution, by recommending vicious and looſe Characters under 
beautiful Colours to the Imitation of the People, and make a Jeſt ot 
Things commendable, ſerious and uſeful. ; 

And now for the better Regulation of Players and Play-houſes, by the 
10 Georg. 2. it is enacted, © That every Perſon, who ſhall for Hire, Gain, 
© or Reward act, repreſent or perform, or cauſe to be acted, repreſented 
or performed any Interlude, Tragedy, Comedy, Opera, Play, Farce, 
or other Entertainment of the Stage, or any Part or Parts thercin, in 
Cafe ſuch Perſon ſhall not have any legal Settlement in the Place where 


by Virtue of Letters Patent from his Majeſty, his Heirs, Succeſſor: 
or Predeceſſors, or without Licence from the Lord Chamberlain of his 
Majeſty's Houſhold, for the Time being, ſhall be deemed to be a Rogue 
and a Vagabond, within the Intent and Meaning of the 12 Ann. and 
ſhall be liable and ſubject to all ſuch Penalties and Puniſhments, and by 
ſuch Methods of Conviction, as are inflicted on, or appointed by the 
ſaid Act, for the Puniſhment of Rogues and Vagabonds, who ſhall be 
tound wandering, begging, and miſordering themſelves, within the In- 
tent and Meaning of the ſaid Act. 

And $e#. 2. it is further enacted, That if any Perſon having, or not 
having a legal Settlement as aforeſaid, ſhall, without ſuch Authority or 
Licence as aforeſaid, act, repreſent or perform, or cauſe to be acted, 
repreſented or performed for Hire, Gair., or Reward, any Interlude, 
Tragedy, Comedy, Opera, Play, Farce, or other Entertainment 0! 
the Stage, or any Part or Parts therein, every ſuch Perſon ſhall, {or 
every ſuch Offence, forfeit the Sum of fifty Pounds; and in Caſe the 
ſaid Sum of 501. ſhall be paid, levied or recovered, ſuch Offender ſhall 
not, for the {ame Offence, ſuffer any of the Pains or Penalties inflicted 
by the ſaid recited Act. | 

And Sf. 3. it is further enacted, © That no Perſon ſhall for Hire, 
Gain or Reward, act, perform, repreſent, or cauſe to be acted, pt! 
formed or repreſented any new Interlude, Tragedy, Comedy, Oper! 


or ® 9 _ $8 


Play, Farce, or other Entertainment of the Stage, or any new Po-! 
logue or Epilogue, unleſs the Copy thereof be ſent to the Lord Cham. 


before the acting, repreſenting or performing thereof, together with at 


Account of the Playhouſe, or other Place where the ſame ſhall be, and | 
the Time when the ſame is intended to be firſt acted, repreſented ot 


£ 
. 
c 
< berlain of the King's Houſhold for the Time being, 14 Days at lea! 
C 
— 
6 


performed, ſigned by the Maſter or Manager, or one of the Maſters © 7 
Managers of ſuch Playhouſe, or Place, or Company of Actors * E 
I And; 


the ſame ſhall be acted, repreſented or performed, without Authority 
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1 Sect. 4. it is further enacted, © That it ſhall and may be lawful to 
© and for the ſaid Lord Chamberlain for the Time being, from Time to 


Time, and when and as often as he ſhall think fit, to prohibit the 


Acting, Performing or Repreſenting any Interlude, Tragedy, Come- 


dy, Opera, Play, Farce, or other Entertainment of the Stage, or any | 


Act, Scene or Part thereof, or any Prologue or Epilogue ; and in caſe 
any Perſon or Perſons ſhall for Hire, Gain or Reward, act, perform or 
© repreſent, or cauſe to be acted, performed or repreſented, any new 
© Interlude, Tragedy, Comedy, Opera, Play, Farce, or other Entertain- 
© ment of the Stage, or any Act, Scene or Part thereof, or any new 
© Prologue or Epilogue, before a Copy thereof ſhall be ſent as aforeſaid, 
© with ſuch Account as aforeſaid ; or ſhall for Hire, Gain or Reward, 
act, perform or repreſent, or cauſe to be acted, performed or repre- 
© ſented any Interlude, Tragedy, Comedy, Opera, Play, Farce, or o- 
© ther Entertainment of the Stage, or any Act, Scene, or Part thereof, 
© or any Prologue or Epilogue, contrary to ſuch Prohibition as afore- 
© ſaid ; every Perſon ſo offending ſhall, for every ſuch Offence, forfeit 
© the Sum of 50 J. and every Grant, Licence and Authority, (in caſe 
© there be any ſuch,) by or under which the ſaid Maſter or Maſters, or 
© Manager or Managers, ſet up, formed or continued ſuch Play-Houſe, 
© or ſuch Company of Actors, ſhall ceaſe, determine, and become abſo- 
c Jutely void to all Intents and Purpoſes whatſoever. 

Provided, Sect. 5. * That no Perſon or Perſons ſhall be authorized, by 


ö © Virtue of any Letters Patent from his Majeſty, his Heirs, Succeſſors 
l © or Predeceſſors, or by the Licence of the Lord Chamberlain of his 
) © Majeſty's Houſhold for the Time being, to act, repreſent or perform 
. © for Hire, Gain or Reward, any Interlude, Tragedy, Comedy, Opera, 
e Play, Farce, or other Entertainment of the Stage, or any Part or 
J Parts therein, in any Part of Great Britain; except in the City of Heſt- 
' W © infer, and within the Liberties thereof, and in ſuch Places where his 
1s © Majeſty, his Heirs or Succeſſors, ſhall in their Royal Perſons reſide, 
je © and during ſuch Reſidence only. 
il WW And Se. 6. it is further enacted, © That all the pecuniary Penalties 
Y WW © inflicted by this Act, for Offences committed within that Part of 
ie WW © Great Britain called England, Ii ales, and Town of Berwick called Tweed, 
be © ſhall be recovered by Bill, Plaint or Information in any of his Majeſty's 
n. Courts of Reeord at Weſtminſter; in which no Eſſoin, Protection or Wager 
of Law ſhall be allowed: And for Offences committed in that Part of 
not © Great Britain called Scotland, by Action or ſummary Complaint before 
'o the Court of Seſſions or Juſticiary there; or for Offences committed in 
ed, any Part of Great Britain, in a ſummary Way, before two Juſtices of 
de, the Peace for any County, Stewartry, Riding, Diviſion or Liberty, 
of © where any fuch Offence ſhall be committed, by the Oath or Oaths of 
for © one or more credible Witneſs or Wirneſſes, or by the Confeſſion of the 
the Offender; the ſame to be levied by Diſtreſs and Sale of the Offender's 
ſhall Goods and Chattels, rendring the Overplus to ſuch Offender, if any 
ed \ there be, above the Penalty and Charge of Diftreſs; and for Want of 
>< ſufficient Diſtreſs, the Offender ſhall be committed to any Houſe of 
Jire, . Correction in any ſuch County, Stewartry, Riding or Liberty, for any 
per. Time not exceeding fix Months, there to be kept to hard Labour, or to 
pern the common Gaol of any ſuch County, Stewartry, Riding of Liberty, 
Pro- “ for any Time not exceeding ſix Months, there to remain without Bail 
ham. or Mainpriſe ; and if any Perſon or Perſons ſhall think him; her or 
lealt Þ themſelves aggrieved by the Order or Orders of fuch Juſtices of the 
th an “ Peace, it ſhall and may be lawful for ſuch Perſon or Perſons to appeal 
, and therefrom to the next General Quarter-Sefſions, to be held for the ſaid 
ed of County, Stewartry, Riding or Liberty, whoſe Order therein ſhalt be 
ers «IF final and concluſive; and the ſaid Penalties againſt this Act ſhall be- 
eren long one Moiety thereof to the Informer, or Perſon ſuing or proſe- 
And Vol. III. 8 M | © cuting 
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2 Rol. Abr. 


135. 


Pooh. 141 
Cro. Tac. 382. 
Godb. 259. 
Co. Kliz. 548. 
t Rol. Rep. 
36. 200. 

2 Kol. Rep. 
3 4. 34 

5 Co. 104. 
Moor 238. 


Vide Tit. 
Highways, 
Letter (E). 
1 Fon. 221. 
Cro. Car. 184. 
1 Bulſt. 203. 
2 Rol. Abr. 


137. 


Noy 103. 
3 Keb. 640, 


159 


2 Rol. Abr. 
139. pl. 3. 


6 Mod. 145. 
The Queen 
ver. Leich. 


2 Rol. Abr. 


139. 

Cro. Car. 510. 
Hutt. 136. 
Palm. 536. 


c cuting for the fame, the other Mojety to the Poor of the Pariſh where 


« fuch'Offence ſhall be committed. | 
And Sec. y. it is further enacted, © That if any Interlude, Tragedy, 


Comedy, Opera, Flax, Farce, or other Entertainment of the Stag, 


© or any Act, Scene or Part thereof, | ſhall be ated, repreſented or per. 
© formed, in any Houſe or Place where Wine, Ale, Beer or other I. 


© quors ſhall be ſold or retailed, the fame fhall be deeined to be added, 


© repreſented and performed for Gain, Hire and Reward. 
© Provided that every Proſecution, for any Offence within this AR, ſpal 
be commenced within fix Kalendar Months after the Offence committed 

It was formerly held, that rhe Erecting a Dove-houſe on a Man's own 
Frank-Tenement was a Nuſance; becauſe the Pigeons and Doves were 
to be accounted tame Animals, in as much as they had Auimum reve. 
tendi ; and that therefore whoever erected ſuch Houſes, were anſwerable 
for the Damages done by them; and becauſe they were not liable to every 
Man's Action, to avoid Multiplicity of Suits, it was thought a Matter indi. 
able in the Leet; bur the contrary Opinion prevailed ; becauſe it was 21. 
lowed the Lord of the Manor might erect, or permit by his Licence any 
Perſon to ere& a Dove-houſe; which he could not do, if it were a Ny. 
ſance, every Nuſance being Malnm in. ſe; befides, theſe Animals ar 
rather to be accounted Feræ nature; and by Confequence, the only Re. 
medy any Perſon had, for the Damage ſuſtained by the Birds feeding 
on his Ground, was to kill them and take them to himſelf, which uz 
the proper Relief according to the Common Law ; in as much as the 
Birds were accounted no Man's Property. Bur it is ſaid, that a Dor. 
cote N erected in a Manor, without the Lord's Licence, is a goo 
Ground for an Action on the Caſe, at the Suit of the Lord. 

It is clearly agreed to be a Nuſance to dig a Ditch, or make a Hed: 
over-thwart a Highway, or to erect a new Gate, or to lay Logs of Tin. 
ber in it; or generally to do any other Act which will render it | 
commodious: Bur it ſeems that a Gate, which has continued Time cu 
of Mind, is no Nuſance; but that the ſame may be juſtified by Preſoi 
tion, being at firft intended to have been ſet up by Confent, on a Con. 
poſition with the Owner of the Land, on the Laying out the Road; i 
which Caſe, the People had never any Right to a freer Paſſage thu 
what they ſtill enjoy. | 

And as navigable Rivers are deemed Highways, it is a Nuſance n 
divert Part of the River, whereby the Current of it is weakened, u 


made unable to carry Veſſels of the fame Burthen as it could ber; 


alſo the laying of Timber in a common River, tho' the Soil belong v 
the Party, is equally a Nuſance, as if the Soil was not his, if there 
the Paſſage of Boats, Sc. is obſtructed; and from hence alſo it ſeet 
to follow, that private Stairs, from thoſe Houſes that ſtand by t. 
Thames into it, are common Nuſances; but it ſeems, that where there: 
Cuts made in the Banks, that are not Annoyances to the River, tit 
Timber lying there is no Nuſance. 


It hath been holden to be a common Nuſance, to divide a Houſe h ; 


Town for poor People to inhabit in; by Reaſon whereof it will be mot 
dangerous in the Time of Infection of the Plague. 


Bringing a great Ship of 300 Tuns into Billingſgate- Dock, tho' a cot“ 


mon Dock, yet being only fo for ſmall! Ships coming with Proviſion! 
the Markets of London, is a Nuſance, in the fame Manner, as a Ms 
uſing with his Cart a common Pack and Horſe Way, ſo as to plow it 
and thereby render it leſs convenient to Riders, is a Nuſance indict! 
It ſeems the better Opinion, that a Brew. houſe, Glaſs-houſe, Chandle 


Shop or Stie for Swine, ſet up in ſuch inconvenient Parts of a Ton #.. 
that they cannot but greatly incommode the Neighbourhood, are c 


mon Nuſances. 


1 Vent. 26. 1 eb. 500. 3 Mod. 138. Salk. 458, 460. 
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| Way, plainly appearing to be a Highway, is ſufficient ; and perhaps, bs 
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(B) How far the Indictment muſt charge it to be 
an Annoyance to all the King's Subjects. 


VERY Nuſance, puniſhable by a publick Proſecut on, muſt be 2 Rs! 44r 5: 
charged to be ad commune nocumentum, or to the general Annoy- 1 Hagk P 


ance of all the King's Subjects; for if they arc only Injurics to l 197. 


Perſans, they are left to be redreſſed by the private Actions of the Par- 
ties aggrie ved by them. | 


And therefore an Indictment for Surcharging ſuch a Common, or Inclo- 1 Hawk: P. C. 


ſing ſuch a Piece of Ground, or Diſturbing ſuch a Water-courſe, ar doing 199: #1 
any other Act, not apparently of a publick Nature, to the Nuſance of the 3 Au 
Inhabirants of ſuch a Town, or of J. $. and his Tenants, is not good. there Sired 

So an Indictment in a Court-Leet for keeping a Glaſs-houſe gd maxi- „„ 
mum nocumentum was quaſhed ; becauſe it was not a Nuſance, unleſs it 2 Xs. — 
had been ad commune nocumentum b 
So an Indietment for Stopping a Water-courſe was quaſhed, being only 1 Acad. 19. 
laid ad nocumentum emnium prope inhabitantium, without ſaying & 7tranſe- 3 Kb. 284, 
untinm. 

But it hath been held, that an Indictment for not repairing a Bridge, 2 Leen. 183, 
per quod ligei Domini Regis tranſire non poſſunt, Ec. ad nocumentum eg 4. 
om is iphczent > for Ly the Kings Liege 'gople Wall be underſtood all 4 a 1 

i lege People. a — N 3 Keb 28. 

Alſo an Indictment for doing a Jing which plainly appears imme- 2 ol. Abr. 
diately to tend ty the Prejudice of Religion, or of the King; as for 7575 
breaking the Walls of a Church, or imbez hing the King's Treaſure, Ec. ** C. 
is good, without expreſly laying it as a common Grievance. 6339 4 

So an Indictment of a common Scold, by the Words Communis rixa- 6 Mod. 11, 
trix, hath been held good, tho' it concluded ad commune nocumentum di- 178, 213. 
verſorum inſtead of Ommium; becauſe, ſays Hawkins, from the Nature of 3%, ul 
the Thing, it cannot but be a common x uſance ; and for the ſame Rea- 2 . 
ſon, ſays he, an Indictment with ſuch a Concluſion, for a Nuſance to a N. 161. 
River, plainly appearing to be a publick and nayigable River, or to a N Rep. 
he, the (a) Authorities, which ſeem to contradict this Opinion, might go | —_ F. c. 
upon this Reaſon, that in the Body of the Indictment it did not appear, (a) Viz. Ci. 


Vith ſufficient Certainty, whether the Way, wherein the Nuſance was al- EL z. 148. 


or eren a new Hoyle erected in a Highway, Sc. tor if one, whoſe E- 


woke we ITY IR 
bad bi 2 


ledged, were a Highway, or only a private Way; and therefore it ſhall ? Keb. 461. 


be mendeds from the Concluſion of the Indictment, that it was a pri- 2 Rol. Abr. $3. 
vate Way. | 


— — PY 


O vow a Nuſance is to be removed 02 abated. 


EREIN it is laid down by Hawkins, that any one may pull : Hut. P. C 
down or otherwiſe deſtroy a common Nuſance ; as a new Gate, i99. for 
WHMICN are 


ſtate is or may be prejudiced by a private Noſance actually erected,” as I* +4 55 


a Houſe hanging over his Ground, or ſtopping his Lights, Ec. may Cr. Car. $4 
Wuſtify rhe Tring into another's Ground, and pulling down and de- 7% 221: 


ſtroying ſuch a Nufance, whether it were erected before or fince be 42 


5 Co. 101. 


Fcame to the Eſtate ; ſurely it cannot but follow 4 fortiori, that any one 9 Ce. 54. 
may lawfully deſtroy a common Nuſance ; and as the Law is now ho!- Sai. 453 5 
en, it ſeems, that in a Plea, juſtifying the Removal of a Nuſance, 


he Party need not ſhew that he did as little Dama 
ge as need — 
| 1 


++ 


F ww —Nuſances. 


3 Af. 10. If a River be ſt to the Nuſance of the Country, and none a 


440, 141. Multiplicity of Actions, one Man being as well intitled to bring an 4c 


2 Rol. Ab. pear bound by Preſcription to clear it, thoſe who have the Piſcary, — 
1 Hs the neighbouring Towns, who have a common Paſſage and Eaſement 


1 Hawk. P. C. Ms ſed to. do ig N 
108. bald te hegen 097. be Neef {. - 


| $39 
Rave been adjudged. 


, 
„ Þ «© 


A Writ It ſeems to be the better Opinion, that the Court of King's Bench 
vo a a may, by: a (a) Mandatory Writ, prohibit a Nuſance, and order that 


| Bowling-Al- the ſame ſhall be abated; and that if the Party diſobeys the Writ, 


ly erefted he ſubjects himſelf to an Attachment; but upon ſuch Attachment, for 
near St. Dun 


„E en, proceeding after the Writ of Prohibition, there ought ta be a Declara. 
ſaid by Han tion, ſetting forth the Nature of the Offence, and that the ſame is 
to have been Nuſance, and that, notwithſtanding the Writ of Prohibition, the Defen. 


hong dant proceeded or continued it; to which, if the Defendant can in Plead. 
Car. 1. on 


' Ney'sMortion ing ſet forth a ſufficient Juſtification, his Proceeding poſt prohibitionem re. 


1 Med. 16. giam will be good in Law, and himſelf diſcharged of all Contempt and 


— $0 Coſts againſt the Complainant. 


Prohibition 


reſtraining Jacob Hall a Rope Dancer, who had erefted a Stage at Charing-Creſs. 1 Vent. 169. 2 K, 
846. 1 Mod. 76. & vide Skin. 625. 5 Med. 142. 


00 How the Offence is puniſhable. 


2 Bol. Abr.84. LL common Nuſances to the Publick are regularly puniſhable by 
_ 1 Hawk. P. C. 


Fine and Impriſonment, at the Diſcretion of the Judges; but in 
5 Aud. 11, ſome Caſes, Corporal Puniſhment may be inflicted ; as in the Caſe of : 
178, 213. common Scold, who is ſaid to be properly puniſhable, by being put 
Salk. 382. into the Ducking-Stool ; alſo the Offence of keeping a Bawdy-houſe 
is puniſhable, not only with Fine and Impriſonment, but alſo with ſuch 

infamous Puniſhment, as to the Court in Diſcretion ſhall ſeem proper. 
2 Rol. Abr. 84. Alſo a Perſon convicted of a Nuſance, done to the King's Highway, 
1 Hawk. P. C. may be commanded by the Judgment to remove the Nuſance at his ont 


285 Coſts; and per Hawkins, it is but reaſonable that thoſe, who are cos. 
victed of any other common Nuſance, ſhould alſo have the like Judgment 
Co. Lit. 56 a. But it is clearly agreed, that common Nuſances againſt the Public 


1 Rol. Abr. 88, are only puniſhable by a publick Proſecution ; and that no Action on tht 
110. 


2 Rat. Abe. Caſe will lie at the Suit of the Party injured; as this would create: 


Meor 180. tion as another; and therefore, in thoſe Caſes, the Remedy muſt b. 
4 4 18. by Indictment at the Suit of the King. 
9 Co. 113. 


2 Brownl. 147. Vaugh. 341. Cro. Elix 664. 3 Mod. 294. Carth. 191. 1 Salk. 15. 


Co. Lit. 56. But if by ſuch a Nuſance, the Party ſuffer a (b) particular Damage 
Cro. Fac. 446. as if by ſtopping up a Highway with Logs, Ec. his Horſe throws hin. 
1 2 847. by which he is wounded or hurt, an Action lies. | 7 
2 Jon. 157. ; 
1 Salk. 15. (5) But if a Highway is ſtopped, that a Man is delayed in his Journey a little while, and 
Reaſon thereof he is damnified, or ſome important Affair neglected; this is not ſuch a ſpecial be 
mage, for which an Action on the Caſe will lie. ; but a particular Damage, to maintain this Ado 


ought to be direct, and not conſequential; as for Inſtance, the Loſs of his Horſe, or ſome Corpo! 
Hurt, in falling into a Trench in the Highway, Oc. Carth. 194. 


1 Salk. 10. 


Alſo an Action lies for continuing a Nuſance; as where, for ere! 
a Nuſance 2 die Febr”, the Defendant pleaded a prior Action, broug"ÞÞ- 
for erecting a Nuſance 20 die Martii, and a Recovery thereupon, % 
averred theſe to be the ſame Nuſance and Erection; and on Demur 
the Plaintiff had Judgment; for tho' he cannot have a new Action # 2 
the ſame Erection, yet he may for the Continuing the ſame Nuſance. Þ 
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Phligations. 


(A) Of the Nature of the Security, called a Bond oi 


Obligation. 


(B) What Wozds create tuch a Security. 
(C) Of the Ceremonies requiſite to a Bond oꝛ Obli⸗ 


gation; and herein of Signing, Sealing, Date and 
Delivery, | 


(D) Of the Parties to the Obligation : And herein, 


1, Who may bind themſelves, or be Obligors. 

2. Who may take ſuch Security or be Obligees. | 

3. Who ſhall be ſaid the Obligee; and therein of making 
ſevcral Obligees. | | | 

4. Where there arc ſeveral Co-obligors or Surcties ; and here- 
in, where they ſhall be ſaid to be jointly and ſeverally 
28 and of the Obligce's Remedy againſt all or any of 
them. ä 

5. Of their Remedies againſt each other. 


E) Ot the Condition and Conſideration of the Obli⸗ 


gation : And herein, 


1. Of poſſible and impoſſible Conditions. 


2. Of repugnant Conditions. 
3. Of lawtul and unlawful Conditions. 


(F) Of the Bzeach and Perfozmance of the Condition 


of an Obligation: And herein, 


1. What ſhall be a Breaeh or ſufficient Performance: 

2. Where. there are disjunctive Conditions, how to be per- 
formed... | | 

3. By and to whom to be performed, 

4. At what Time to be performed. 

5. At what Place to be performed; 3 

6. What the Obligee muſt do, in order to intitle him to 
take Advantage of the Breach; and herein of Notice; Re- 
queſt, c. ; 5 | 

7. How the Breach muſt be aſſigned and ſet forth, and the 
Manner of pleading Performance, and in Bar. 
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(A) Of the Nature of the Security, called a 
Sond n Obligation, 


CFE SOOT ENDE SEL Hh 

BLIGAP UN, fays my Lord e, id a Word of its own 
Nature of a large Extent, but is uſually taken in the Com- 
mon Law for a Bond, containing a Penalty with Condition 
— for Payment of Money, or to do or ſuffer ſome Ack or Thing, 
Sc. and a Bill, ſays he, is moſt commonly taken for a ſingle Bond 

without Condition. nnd ee, 
An Obli. This Security is alſo called ai Specialty; - tie Debt being therein 
(a). — as - particularly, ſpecified in (a) Writing, and the Party's. Seal, ackyowledy. 
A made up- ing the Debt or Duty, and confirming the Contraet ; rendering it a Se. 
on Parch- curity of a () higher Nature than thoſe entered into without the So- 
ES Pa- lemnity of a Seal; and therefore Bonds or Specialties ſhall be ( prefer. 
N red to ſimple Contracts, in a Courſeuof Adminiſtration's and from it; 
ment or Pa- being a higher Security, it is held, that for a Breach or Non-performance 

— wp a an Action of Debt (4) only will lie. FIT EST $368 
iece o q | ; 1 5 ; 
Parchment or Paper ſowed in a' Book, and either Way, it is good; but if it be made on a Talley, 
Piece of Wood, or any other Thing, but Paper or Parchment, (altho' it be ſealed and delivered, it 
is void. Bro. Oblig. 67, 30.) — Becauſe theſe are leaſt ſubje& to Alteration or Corruption. Co Lit. 229. : 
— May be in a Letter, or other Writing, ſo it be ſealed. Comb. $7. 3 Mod. 154. — But note, That by 
the late Statutes it muft be on ſtamped Paper or Parehment. (5) Therefore, if « Man accopts a C 
Obligation for a Debt due by ſimple; Contract, this extinguiſhes the ſtmple Contract Debt. 1 Rol. l,. 3 
604. 2 Leon. 110. — So if a Man Nose 4 Bond for a Legacy, he cannot after ſue for his Legcf W- p 
in the Spiritual Court; for by the the Legacy is extinct, and it is derome « meer Duty at Con- b 
B 


Co. Lit. 1 7. A. 


wt A — i — 


mon Law. Telv. 38. —— Alſo from its being of a higher Nature than a ſimple Contra, the Defer- 
dant cannot plead Nil debet, but muſt plead Solvit ad diem, or Non eſt fad um; for _ Seat of the Party 2 
continuing, it muſt be diſſolved eo Ligamine quo Ligatur. 2 Inſt. 651. Hard. 218. (c) For this, is 
Head of Executors and Adminiſtrators. (d) And therefore it is held, that if the Obligor in a Bond, 
without any new CogſderiBorzcx« Forbparghcy, Efe, prothiſes ro! pay ax Ahoey, 7anAFewſfi vi 
not lie, but the Obligee muſt ſtill purſue his Remedy by Aion of Debt. 1 Rol. Abr. 8. Hutt. 3. 
Cro. Eliz. 240. ues N 


Cre. El. 173. A Bond or Obligation is a Debt or Duty which adhetes to the Obliger 
2 14 or Debtor, let it be contracted where it will, and let the Debtor fly to 
6 Mod. wm_ what Place he pleaſes; and being chargeable every where, it need not 
be dated from any particular Place; and therefore uſually begins with 
| Daperfpt uni verſi; but yet the Plaintiff in his Declaration muſt, lay a Place 

| where ſt was made, that ir may receive Trial, if it be denied. 
Co. Lit. 23%" A Bond is (e) a Choſe in Action, which cannat be afſfigned over, 
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; h 
2 ſo as to enable the Aſſignee to ſue in his (f) own Name; yet he has by bis 
into to a the Aſſignment ſuch a Title to the Paper and Wax, that he may keep tit! 
Poms: Bale, or cancel it. | 

who after- | 


wards marries, and the Husband dies, it ſhall ſurvive to her, being a Choſe in Aion, which the Hu" 
band might have reduced into Poſſeſſion, —— So if the Wife, who is the Obligee, dies, her Husbs"" 
is no otherwiſe intitled to it than as Adminiſtrator to his Wife. Ney 149. Stile 205. for this, elde TU 
Baron and Feme. (F) And by the modern Practice, he may ſue for it in the Name of the Obligec, ® 
his Attorney; but ute, whether this can be done without an expreſs Authority. 


| Alſo in Equity a Bond is aſſignable for a valuable (g) Confideration 
2 Vern. 595 : x | 11 
1 , 44 paid, and the Aſſignee alone becomes intitled to the Money; fo that " 
there muſt the Obligor, after Notice of the Aſſignment, pays the Money to the O- 


be a Conſi- ligee, he will be compelled to pay it over again. 
deration 


paid. 5 Chan. Rep. 90. (g) 2 Vern. 340. But Payment to the Obligee, without Notice of the Ag 
ment, is good. 1 Chan. Ca. 232. 


2 Vern. 428, The Aſſignee muſt take it, ſubject to the ſame Equity that it was 1 
592, 764 the Hands of the Obligee; as if, on a Marriage-Treaty, the Tr 
« usSdall 
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Husband enters into a Marriage Brokake Bond, which is afterwards aſ- 
ſigned to Creditors, yet it ſtill remains liable to the ſame Equity, aud is 
not to be carried into Execution againſt the Obligor. 


Bonds are to be conſidered as Securities for the performance of Con- Telo. 192. 
tracts, and are uſually entered into with (4) Penalties, which are to be 2 4494, 201 


conſidered as () Compenſations for the. Breach. of the Contract; as that 4. * 2 
a Man ſhall pay 200 1. if he omits to pay 100 J. within ſuch a Time, that Reſervation 


he ſhall pay fo much if he does not perform ſuch and ſuch Covenants, of a greater 
do or omit. ſuch and ſuch Acts; and in thoſe he may cedere ſto Jure, Sum than is 


provided the Thing be not unlawful in itſelf, ar injurious to the Pub- wen > ths 
lick, Oc. for Intereſt, 


OW for the Non- 
payment of the Principal at the End of the Year, is not uſurious within the Statute; becauſe it is in 


the Power of the Borrower to avoid the Payment of the Money ſo reſerved, by paying rhe Ptincipal 
at the Day appointed. 5 Co. 69. Cro. Fac. 529. ( A Contra of Covenant to give Bond for the 
Payment of a certain Sum of Money, without ſhewing of what Sum the Obligation ſhall be, is good, 
and ſhall be intended of double the Sum. 5 Co. 77. b. 78. a. 1 Lev. 88. —- So where there was an 
Agreement to enter into certain Covenants, and to enter into & Bond for the Performance of the 
r ; and upon an rn was laid that he did not enter — Bond, &. and a Verdi 
for the Plaioti and in Arr Ju gment i as, d, ur this Part of the ement was uncer- 
tain and void, becauſe it was not expreſſod h el eve þ Bond: ſhowhd be, 4. wad was no Cer- 
tainty fo euide it, as in the above Caſe ; but per Windham Juſtice, the Sum in the Bond muſt be to the 
Value of the Agreement; & per cur, you ſhould have entered into Bond, tho' the Sum were never 


ſo ſmall, and why did you not tender ſuch a one. 1 Sid. 20. 1 Keb. 776. 


If a Man enters into a Bond of fuch a Sum, on Condition to be void Cre. Car. 490. 
on Payment of a leffer Sum; or if a Man bind himſelf in the Penalty of! V. 354 
1001. that he will pay 50 J. by ſuch a Day, after the Day of Payment is 65 8 
paſt, the Penalty or Sum of 100 J. is the legal Debt; and for ſo much it Ge. 2. in Þ. 


bath been (c) reſolved, an Executor of an Obligor of ſuch forfeited R the Bank 
Bond, may cover the Aſſets of his Teſtator. 2 of England 


| ver. Morris. 
And as the Penalty, by the Bond's being forfeited, becomes the legal  _ 
Debt; ſo there was no Remedy againſt ſuch Penalty, but by Applica- rage 0 
tion to a Court of Equity, which relieves in thoſe Caſes, on Payment of br. Ez. 91, 
Principal, Intereſt, and Coſts ; alſo tho* at Law there can be no Reme- 92. 
dy beyond the Penalty; becauſe in that the Obligee ſeems to have taken; * 40 
up his Security; yet, as it is on the Foundation of doing equal Juſtice 350, e 
to both Parties that Equity proceeds, it will, an any Application for a 2 Ver. 509. 
Favour from the Obligor, compel him to pay the Principal, Intereſt and | 

Coſts, tho* exceeding the Penalty. 
And this Rule of compelling the Party to do Equity who ſeeks 41. E. ga; 
Equity, ſeems to be the Reaſon why an Obligee ſhall have Intereſt after 288. 
he has entered up Judgment; for tho' in Strictneſs it may be accounted 
his own Fault why he did not take out Execution, and therefore not en- 

| titled to Intereſt ; yet, as by the n he is intitled to the Penalty, 
it does not ſeem reaſonable that he ſhould be deprived of it, but upon 
paying him Principal and the Intereſt, which incurred as well before as 
after the entring up of the Judgment. | 
EF Alfo by the 4 & $5 Ann. cap. 16. it is enacted, That where any 
Action of Debt ſhall be brought on any ſingle Bill; or where an Action 
= © of Debt, or Scire facias, ſhall be brought upon any Judgment; if the 

* © Defendant hath paid the Money due on ſuch Bill or Judgment, ſuch 
* Payment ſhall and may be pleaded in Bar of ſuch Action or Suit; and 

* where an Action of Debt is brought upon any Bond, which hath a 
Condition or Defeazance to make void the ſame, upon Payment of a 
= © lefler Sum at Day or Place certain; if the Obligor, his Heirs, Execu- 
= © tors or Adminiſtrators have, before the Action brought, paid to the 
& © Obligee, his Executors or Adminiſtrators, the Principal and Intereſt due 

© © by the Defeazance or Condition of ſuch Bond, tho' ſuch Payment was 

* not ſtrictly made according to the Condition or Defeazance ; yet it 

* ſhall and may be pleaded in Bar of ſuch Action, and ſhall be as ef- 
* feftual a Bar thereof, as if the Money had been paid at the Day and 


Place 


R 


5 in 
ded 
band 
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© Place according to the Condition or Defeazance, and had been ſo 

© pleaded, | 

And it is further enacted by the ſaid Statute, Seck. 14. That if at 

© any Time, pending an Action upon any ſuch Bond with a Penalty, 1 

(a) One can c the Defendant ſhall bring into Court, where the Action is (a) depend. ] 
g % pes - © ing, all principal Money and Intereſt due on ſuch Bond, and allo all 


n 


ſtay Pro- 


ceedings up- © ſuch Coſts, as have been expended in any Suit or Suits in Law or 1 « 
on a Bond © Equity upon ſuch Bond; the ſaid Money ſo brought in, ſhall be deem: t 
upon Pay- «© eq and taken to be in full Satisfaction and Diſcharge of the ſaid Bond; 
Ppinetrcd] © and the Court ſhall and may give Judgment ts diſcharge every ſuch n 
Iain and © Defendant of and from the ſame accordingly. te 
Bail de put in; for till then the Parties are not in Court. 6 Mod. 11. | g 
* 
mr 5 | Ee F We be = £c 
— . | n 
(B) What Moꝛds create ſuch a Security. 
Tel. 193. Erein we muſt obſerve, that the Law does not ſeem to require an7̃ * 
2 Rol Abr. particular ſet Form of Words, as eſſentially neceſſary to create aa ** 
146% Obligation, but that any Words, which declare the Intention of the Party, we 
and denote his being bound, will be ſufficient ; becauſe ſuch Obligation is 4 
only in Nature of a Contract, or a Security for the Performance of J 
Contract, which ought to be conſtrued according to the Intention of the Sui 
Parties. | | 5 
8 Therefore if a Man uſeth this Form of Words, viz. This Bill witneſſeth, i = | 
J that I A. B. have borrowed 10 J. of C. D. or this Form, Memorandum qui WW N , 
talis debet to B. ten Pounds; or thus, Memorandum all Things reckoned aui , 4 
accounted between A. and B. A. cognovit ſe debere to B. ten Poumds; all theſe Poy 
Forms are good, and ſhall as effectually bind the Party and his Executor, I Int. 
as if the moſt formal Words were made uſe of, provided the Writing be | 
ſealed and delivered. 
pu So a Writing in this Form, Memorandum I A. B. have agreed to pay]. 
1.400% 25. 8. 20 J. tho? this be in the preterperfe& Tenſe, yet if it hath all other 
Ceremonies eſſential, it ſhall amount unto an Obligation. 
. So in this Form, This Bill witneſſeth, that I R. S. have received of J. 
729. P. 40 J. to the Uſe of R. and J. S. Children of, &c. equally to be divided li. 


tween them; which Sum I confeſs to have received to the Uſes aforeſaid, and 
the ſame to repay at ſuch Time as ſhall be thought beſt for the Profits af tie 
ſaid R. and J. 8 and this was reſolved to be a good Obligation. 3 | 
Cro. Elix. 361. So a Writing in this Form, Memorandum that I bind myſelf to J. M. i 
& vide 14 to pay him as much Money as my Brother owes him; and in the End of the 
Elis. 75% Bill is wrote the Sum of 40 J. which is ſaid to be the Debt due fron WW + 
the Brother; this is a good Obligation. | 5 
Cro. Elia. 886. Memorandum, that I owe and promiſe to pay to A. 101. at any Time aſt ing : 
the Fraſt, &c. when thereto required, for Payment whererf I bind myſelf the 
J. H. by theſe Preſents; this is a good Bill to A. by the firſt Words, and the; 
the latter being Surpluſage are void, and to be rejected. 3 
Moor 537. It is held in Moor and Cro. Elix. that a Bill in this Form, Be it kno" j tial 
Parry ver. &c. that I owe to B. 141. to be paid at the Feaſts, &c. together with 61. 


Woodewar® which I owe bim upon Bills and Reckonings ſubſcribed with my Hand, A 
2 amounts only to a Bill for 14. but (Y) Dyer holds it a good Oblig* 4 Bon 
the Words tion for the whole Debt of 20 J. : gilla; 
together 5 


with 6 J. which I owe by Bills, c. are only an Explanation of the precedent Debt. Cro. Elz. 5j, 07 i; 
S. C. adjudged, and that that which comes after the Solvendum is void, as that which comes after 4 N 5 
Habendum. (b) Dyer 22. b. in Margine- ere 


2 = 8 V. 


— 
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In Debt for 201. the Plaintiff declared, that the Defendant conceſit ſe 1 Vent. 238. 
teucri per Script um ſunm Olligatorium, Ec. and the Words of the Deed H ver. 
were, I as acknowledge to Edward Watſon by me twenty Pounds upon * 
Demand, for doing the IWork in my Garden ; and upon Demurrer to the 
Declaration, it was adjudged a good Bond. 55 

Theſe Words, I am content to give to W. 10 l. at Mich. and 10 l. at 2 119. 
our Lady-day, amount to an Obligation, and an expreſs Ingagement 3 3 
to pay, Cc. | 4 

It hath been held in Variety of Caſes, that a ſeeming Latin Word, But for this 

* not properly —_— Quantity of the Sum, in which the Party in- #4 10 Co. 

tended to be bound, ſhould, notwithſtanding, be ſo conſtrued, as to an- VR 103 

ſwer the Intention of the Parties, rather than that the Obligation ſhould — . 

de void ; as ee mis Libris, for er 9g x Libris, has been held Hob. 119 
good; ſo Trigintate for Triginta, Sexingenta for Sexaginta; and it is ſaid in Ce. Fac. 290, 
general, that in moſt Caſes where the Gert or Git, or the Sex or Sept are #4 37. 

right, the Obligation has been held well. ON: Cav. 145, 


| 1 Brownl. 62. 
2 Rol. Abr. 146. 5 Mod. 154. 2 Fon. 58. Comb. 60, 86, 187, 226, 477. 


A Bond in viginti nobilis has been held a good Bond for 6 J. 8 5. for Cro Fac. 203. 

|” tho? #obilis be not a Latin Word, yet it being a Term ſignifying 6 5. and 3846146 
8 4. it may properly be made uſe of. poo Pb 
Debt brought upon a Bond for 607. the Bond was in Italian, and the ;,, Fac. 208. | 
Sum therein exprefſed was in theſe Words, viz. in Ceſſanta Libris, and Parker ver. 
* adjudged to be good. Rennaday. 
In Debt upon a Bill obligatory, demanding thirty-two Pounds four <©,. Fac. 60. 
> Shillings and / Pence; the Defendant demanded Oyer of the Bill, and *twas Hulbert ver. 
threty-two Ponds four Shillings and 7 Pence, ſo threty for thirty, and £-g 
© Ponds for Pounds; and on Demurrer for this Cauſe, it was adjudged fot 
the Plaintiff. | | Eres, 

So a Bill, in which the Party bound himſelf in the Sum of Secvtene 16 Co. 133. 4. 
Pounds, has been held a good Obligation for 17 J. in order to anſwer the in Ob 


| | . Caſe. 
© Intention of the Parties. 2 Rot. Ab. 147: 


S. P. cited: * 


by 


—— 3 


—— 


(C) Ok the Ceremonies requiſite to a Bond 
dn Obligation; and herein of Signing, Seal- 
ing, Date and Delivery. 


} 


II is faid, that there are only three Things eſſentially neceſſary to the 2 2 * 
1 making a good Obligation, viz. Writing in Paper or Parchment, Seal- — y 
: ing and Delivery; but it hath been (a) adjudged not to be neceſſary, that Ney 21, 83. 
41 the Obligor ſhould ſign or ſubſcribe his Name; and that therefore if in Moor 28. 


the Obligation the Obligor be named Frlin, and he ſigns his Name Erl. Sil. 97- 


f 


„ vn, that this Variation is not material; becauſe Subſcribing is no eſſen- . 
fi 3 tial Part of the Deed, Sealing being ſufficient. Pide Tit. 

; [2 | 8 : 1 | Miſnomer. 
And tho? the Seal be neceſſary, and the uſual Way of declaring on a Dyer 19. 4. 


oy i Bond is, that the Defendant per Scriptum ſuum Obligatorium Sigillo ſuo Si- Cre Elis. $71, 
Sillatum acknowledged, Ec. yet if the Word Sigilat? be wanting, it is Coo. Fac 5 
„ cured by Verdict and pleading over; for when he faith per Kriptum ſuum 2 Cg, f. . 


„ Olligatorium, Ec. all necſſary Circumſtances ſhall be intended; and if it 1 Vere. 70. 


nere not ſealed, it could not be his Deed or Obligation. 3 * 348. 
1 Salk. 141. 


n Vol. III. 3 © Alſo 6 Ah. 306 


4 


GOT Care . "= 
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2 Co. J. a. 
(a) So an 


good, tho it 
want in cujus 


nnn 


Alſo tho' Sealing and Delivery be eſſential to an Obligation, yet there 


is no Occaſion in the Bond to mention that it was (a) ſealed and deli. 


Obligation is veted; becauſe, as my Lord Coke ſays, theſe are Things which are done 


aſterwards. 


Rei Neſtimonium. Poor 3. 1 Leon. 25. 2 Co. 5. 4. 


Co. 5. God- 
dard's Ca ſe. 


Ny 21, z, 
86. 


Hob. 249. 
Svil. 97. 


1 Salk. 76. 


An Obligation is good tho' it wants a Date, or hath a falſe or i . 
ble Date; for the Date, as hath been obſerved, is not of the Subſtance 
of the Deed ; but herein we muſt take Notice, that the Day of the De. 


rens Dat be other wiſe. 


(b) A Difference has been taken between Gerens Dat and Cujus Dat, that the firſt refers to the &- 
preſs Date, but that Cujus Dar is always intended of the real Date, which is the Delivery. 5 Me. 


Cro. Eliz. 13- 
3 Lev. 348. 
1 Salk. 141, 


1 'Brownl. 
104. : 
1 Lev. 196. 


2 Co. 4, 6. 
3 Keb. 332. 


If a Man declare on a Bond, bearing Date ſuch a Day, but does not 
ſay when delivered, this is good ; for every Deed is ſuppoſed to be del 
vered and made on the Day it bears Date; and if the Plaintiff declare w 
a Date, he cannot afterwards reply, that it was Primo deliberat' at another 
Day; for this would be a Departure. 

But if a Bond bear Date ſuch a Day, but was really delivered ati 
Day after, the Obligee may declare on a Bond of fuch a Date, but Prim 
deliberat' at a Day after; and if the Obligee declare on a Bond d 
ſuch a Date generally, the Obligor may plead it was Primo deliberat 0 
ſuch a Day after ;. but then he muſt traverſe that it was delivered on the 
Day of the Date. | 

If the Bond was delivered before the Date, on Iſſue, on eft fadlin, 
joined on ſuch a Deed, the Jury are not eſtopped to find the Truth, an 


that it was delivered before the Date, and it is a good Deed from the De- 


I Vent. 9, | 
110. 
1 Salk. 274. 


Hob. 246. 
1 Vent. 9. 


Co. Lit. 36. As 
Cro. Eliz. 


835. 


(c) Leon. 193. 
Cro. Elix. 
123. 


(d) On an 
Iſſue non eſt 
fact um, the 


livery. 

In Debt on an Obligation, the Defendant pleads that he delivered it 
as an Eſcrow, & hoc Paratus eſt verificare; this is ill, for he ought to ſhow 
k 3 delivered it, and conclude iſſiut nient ſon fait; & de hoc pom 
2, Oc. | | 
So pleading that he delivered it to the Obligee as an Eſcrow, to be 
bis Ned on certain Conditions, is ill; for by the-Delivery:of it to the 
Obliper, it is berome his Deed abſolutely. 8 _ 

A Bond er Deed may be delivered by Words, without any Act of De- 
livery ; as where the Obligor ſays to the Obligee, go and take tbe ſald 
Writing, or take it as my Deed, Oc. ſo an actual Tradition, without 
ſpeaking any Words, is ſufficient ; otherwiſe,, a Man that is mute could 
not deliver a Deed; but (c) where on an Iſſue of uon eſt fadum, the 
Jury found that the Defendant ſigned and ſealed. the Obligation, and laid 


it on a Table, and that the Plaintiff came and took it up, this was held 


not to be the Defendant's Deed, without other (4) Circumſtances found 
by the Jury. 


Evidence was, that the Obligation was written in a Book, and that in the ſame Leaf the Defendat 
ut his Hand and Seal thereto; and this was held to be ſufficient Evidence for the Jury to find it hi 
Ded, which they having accordingly done, it was held good without Queſtion. Cro. Eliz. 613 For 


ver. Wright. 


5 Co. T 9. b. 


„ 


If an Obligation be delivered to another to the Uſe of the Obligee, 
and the ſame is tendered, and he refuſes, the Delivery has loſt its Force. 


5 = (D) Of 
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(0) Ok the Parties to the Obligation : And 


erein, 


1. (ho map bind themſelves, oz be Obligoꝛs. 


LL Perſons who are enabled to contract, and whom the Law ſup- 5 Co. 119. 
A poſes to have ſufficient Freedom and Underſtanding for that Pur- a 200 
poſe, may bind themſelves in Bonds and Obligation _ ol. Abr. 340. 

But if a Perſon is illegally reſtrained. of his Liberty, by being confined co. Lit. 253. 
in a common Gaol or elfewhere, and, durin ſuch Reſtraint, enters into 2 ½ 482. 
a Bond to the Perſon who cauſes the Reſtraint, the ſame may be avoid- _ Tit. 
ed for Dureſs of Impriſonment. | ey 

So in Reſpect of that Power and Authority which a Husband has over Vide Tir. Ba- 
his Wife, the Bond of a Feme Covert is ipſo facto void, and ſhall neither ven and Feme: 
bind her nor her Husband. a 

So tho' an Infant ſhall be liable for his Neceſſaries, ſuch as Meat, Drink, Dock. &= . 
Cloaths, Phyſick, Schooling, Sc. yet if he bind himſelf in an Obligation, 34 113 


Co. Lit. 172. 


with a (a) Penalty for Payment of any of theſe, the Obligation is c,,, 74e 494. 

void. | 560. 
| I Sid. 112. 

1 Salk. 279. (a) For this Incapacity of Infants ariſes from his being Incapable of contracting for 


any Thing but for his Benefit; but ic never can be for his Benefit to enter into a Penalty. Cro. Eliz. 
9720. Vide Head of Infants. cl ; 1 2f 


— 


Allſo tho' a Ferſon non compos Mentis ſhall not be allowed to avoid his 4 Ce. 124. 
Bond, by Reaſon of Inſanity and Diſtraction; becauſe no Man can be 3 
allowed to ſtultify himſelf, becauſe of the ill Conſequences that might at- 8 97 J. 
tend counterfeit Madneſs; yet may a Privy in Blood, as the Heinz and et and 
Privies in Repreſentation, as the Executor and Adminiſtrator, avoid ſuch TLunaticks. 
Bonds; alſo if a Lunatick after Office found enters into a Bond, it is 
merely void. N c 
But if an Infant, Feme Covert, Monk, Sc. who are diſabled by Law to 1 Rol. Rep. 41. 
contract and to bind themſelves in Bonds, enter together with a Stranger, 
| who is under none of theſe Diſabilities, into an Obligation, it ſhall bind 
the Stranger, tho? it be void as to the Infant, SG c. 
If a Servant makes a Bill in this Form, Memorandum, that I have re- Tele. 137. 
| ceived of Ed. Talbot, to the Uſe of my Maſter  Serjeant Gaudy, the 2 We. 
Sum of 40 l. to be paid at Michaelmas following, and thereto ſet his Seal, 2 
| this ic a good Obligation to bind himſelf; for tho* in the Beginning of 
the Deed, the Receipt is ſaid to be to the Uſe of his Maſter, yet the 
Repayment is general, and muſt neceſſarily bind him who ſealed ; and 
| the rather, becauſe otherwiſe the Obligee would loſe his Debt, he having 
no Remedy againſt Serjeant Gaudy. | 


2. Who may take ſuch Security, oꝛ be Obligees. 


t Infants, Ideots, as alſo a Feme Covert may be Obligees; and as to this 5 Co. 119. b. 
| the Husband is ſuppoſed to aſſent, being for his Advantage; but if he Co. Lit. 3. 4. 

| diſagrees, the Obligation has loſt its Force ; ſo that after the Obligor may 

| plead von eft fafum ; but if he neither agrees nor diſagrees, the Bond is 

4800d, for his Conduct ſhall be eſteemed a tacit Conſent, ſince it is a Turn 

do his Advantage. | 4 

But a Feme Covert” can neither be Obligor nor Obligee to her Hus- But for this 

and, nor vice verſa, being but one Perſon in Law; alſo by the better Vide Tit. Ba- 


ron and Feme, 


Opinion, Letter (E) 


— K 


696 Obligations. 
Opinion, a Bond entered into to a Feme Sole, by the Perſon whom ſhe 
afterwards marries, is, by the Marriage, at Law extinguiſhed. 8 
Co. Lit. 129. An Alien may be ag Qbligee ; for ſince he is allowed. to trade and traf- 
3 fick with us, it is but rbaſfonable to give him all-that Security which is 
Moor 431. neceſſary in his Contracts, and which will the better enable him to carry 
Cro. Elix. . ; 

on his Commerce and Dealings amongſt us. 


* 


—— ——— — ũ—— — 


— 


142, 683. 

Cyo. Car. 9. 1 Salk. 46. Eareſl. 15. Vide Hoad of-Ai en | S 
| Cre. Ez. Sole Corporations, , ſuch as Biſhops, Prebends, Parſons, Vicars, G. I | 

464. cannot be Obligees, and therefore a Bond made to any of theſe, ſhall 1 

Dyer, 45. #. enure to them in their natural N for no fole Body Politick can 

46. * 9 ® take a Chattel in Succeſſion, unleſs it be by (a) Cuſtom ; ber a Corpo. i 

Hob. 644 ration aggregate may take any Chattel, as Bonds, Leaſes, Sc. in is 1 4 

1 Rol. Abr. Political Capacity, which ſhall go in Succeſſion, becauſe it is always in 

J15- „being. 3 

(a) As the 


Chamberlain of London, whoſe, Suceeſſor, by Cuſtom, may have Execution of a Bond or Recog- 
nizanc acknowledged to his Predecefſor for Orphanage Money. 4 Co. 65. Cre. Eliz, 464, 682. 


3. Who thall be-faid the Obligee; and therein ot making 
ej . : ſeveral Obligees. 


2 No. Abr. If A. by his Bill obligatory, acknowledges himſelf to be indebted to B. 
kc ver, in the Sum 180 . co be paid at a Day to come, and binds himſelf and 
en ber. his Heirs in the ſame Bill in 20 J. but does not mention to whom he is 

bound, yet is the Obligation good, and he ſhall be intended to be bound 
| to K to whom he acknowledged before the 107. to be due. | 
Dyer 165. a. If A. enters into an Obligation to B. which he delivers to C: to the . 
ow _—_ Uſe-bf B. tho' this immediately, upon the Execution and Delivery tod fol 
Co. Ent. or becomes the Deed of A. yet, if after it is preſented to B. he (as be the 


1 Rel. Abr. may}-diſagrees to it in Pais, by ſuch Refuſal the Obligation (5) loſes s < 


148. and Force. or e 
1 Salk. 301. | ; : | = by 
S. C. cited. (b) In 3 Co. 26. b. where my Lord Coke cites this Caſc, he ſays, that peradventure in and 
an Aion brought on the Bond, A: cannot pleud nen eft factum, becauſe that it was once his Deed— IF 
But in 5 Co. 119. b. he ſays, thar-in ſuch Caſe the Obligee may plead non eſt fattum, in Regard the the 
Obligation, by che Refulal of the Obligee, loſes its Force. coul 
| at t. 
Dyer 350. 4 Tho' there may be ſeveral Obligees, yet a Perſon cannot be (c) bound 1 
boy * to ſeveral Perſons ſeverally; and therefore an Obligation of 200 J. tot, they 
4 Breda. Soloend the one Hundred Pound to the one, and the other to the other, tion 
207. is a void Solvend.“ PF 
Yelv. 177. ne f | 18 ; libet 
e) But a Man may covenant with 2 ſeverally, for that ſounds only in Damages. March 103. cann 
} | . . TR whi | 
Cro. Fac. 251 A Bond was worded in the Words following, Be it known that 1 A a. 
22 ver. do acknowledge myſelf to owe and be indebted to B. and C. in the Sum 4 not 


91 J. 125. 8 d. for which Payment to be made I bind myſelf to B. in 100 % fe 

and whether B. alone ſhould bring the Action for the 100 J. or both 

ſhould join in an Action for the 91 J. 12 5. 8 d. dubitatur & adjurnatit. i 

Yelv. 177, If an Obligation be made to 3 to pay Money to one of them, tl 8 

mamuſt all join in Suit, for they are but as one Obligee ; and if he to wholl 

the Money is to be paid dies, the others muſt ſue, altho' they have ! 

Intereſt in. the Sum contained in the Condition. 7 ; 

1 Sid. 238, So if an Obligation, be made to 3, and 2 bring their Action, the! 
3 5 ought to ſhew the third is dead. 1 

1 85 a 5 If A. bind himſelf in a Sum to B. Solvendum to C who is a Strang" 

„ Keb s: A Payment to C. is a Payment to B. and in an Action upon it the Co 

mamuſt be upon a Bond Solvend to B. | 


goruin 
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In Debt the Declaration was, that the Defendant became bound in a 5 Med 228. 
Bond of , for the Payment of to him, his Attorney or AC- . ver. 
| ſigns, and on Oyer of the Bond it appeared, that the Solvendum. was to 

| the Plaintiff's Attorney or Aſſigns, without Mention of himſelf; and on 

* Demurrer for this Variance it was held good; and that the Declaration 

muſt not be according to the Letter of the Obligation, but according to 

the Operation of the Law thereupon. digi de 2 5 | 
So if A. make a Bond to B. Solvendum to ſuch Perſon as he ſhall ap- 6 Med. 2:6 
point; if B. does appoint one, Payment to him is a Payment to B. and 

if B. appoint none, it ſhall be paid to B. himſelf. | #228 


© 4, There there are ſeveral Co-obligozs oz Sureties; and 
herein, where they ſhall be ſaid to be jointly and ſe- 
- verally bound, and of the Obligee's Kemedy againſt 
all oz any of them, | F 


It is clearly agreed, that two or more may bind themſelves jointly in % 47. 
an Obligation, or they may bind themſelves jointly and ſeverally; in 148. | 
which laſt Caſe the Obligee may ſue 'them all Jointly, or he may ſue Dyer 19, 310. 

any one of them, at his Election; but if they are jointly, and not ſe- 50 x 
© verally bound, the Obligee muſt ſue them jointly ; alſo, in ſuch Caſe, if pl. 4 ” 
one of them dies, (a) his Executor is totally diſcharged, and the Survi- 1 Salk. 39;. 
vor and Survivors only chargeable. 55 rare e 


| | | 8 0 1 Lutw. 696. 
(4) If two are bound jointly, and one dies, the Survivor anly is liable in Equity; but it is other- 
© wiſe if they were bound jointly and ſeverally. 2 Vern, 99. 


If three enter into an Obligation, and bind themſelves in the Words Dyer 19. b. 
following, Obligamns nos & utrumque noſtrum per ſe pro toto & in ſolido, 7. 14. 
theſe make the Obligation joint and ſeveral. Bet TRY | RATE 
So where two bound themſelves, or any of them, their Heirs, Exteutors Cro. Fac. 322. 
or either of their Heirs, Ec. and the Obligation was ſealed and delivered V 5 
by both of them jointly ; this was held to be a joint and ſeveral, and 1% 1 23 
and not a joint Bond only; and that the Word ve / ſhould be underſtood 
the ſame as et; and that therefore the joint Delivery and Acceptance 
could not make that joint only, which by the Words was joint of ſeveral, 
at the Election of the Obligee. Ry 
4 I two jointly and ſeverally bind themſelves in an Obligation, which 8 H 6. 31 
„they ſeverally deliver at different Times and Places, yet is the Obliga- 2 Rel. 4br. 
„ tion joint or ſeveral, at the Election of the Obligee. 5 ee 
If three are bound in a Bond by theſe Words, Obligamus nos & quem Moor 260. 
libet noſirum conjundtim; this is a joint Obligation, and one of them alone ?!- 40). 
cannot be ſued; for the Word Conjundtim makes the Obligation joint, 75 3 
| which the Word Quemlibet cannot make ſeveral; being inſerted, for no ee 
other Purpoſe, but to expreſs more ſtrongly that they ſhould be all bound, 
not that they were to be ſeverally bound. | | 
If by Indenture between three on the one Part, and two of the other, 
| the two covenant jointly and ſeverally to perform a certain Act, and the 2 Ka. 2 | 
three likewiſe covenant jointly and ſeverally with the ſaid two, that 1 ws, 
after the Performance of the ſaid Act, they would pay the ſaid two a Judges a- 
certain Sum of Money, E?c. and then follow theſe Words, viz. Pro vera E gainſt Rolle, 
real! performatione omnium articulorum & agreamentorum prædictorum alter hy Reid it 
tin una partium prediforum obligavit ſe, hæredes, executores, adminiſtra- — „ ; 
tures & aſſiguatos 1 in & ſubter penalitatem ſexaginta librarum ſterliu- and of that 
gorum; and Action of Debt for the 60 J. on this laſt Clauſe, cannot be Opinion he 
brought againſt one of the three only, being only joint, and not joint ſays were di- 


. vers oft F 
and ſeveral, like the precedent Covenant. | — Kaas 1 


Serjeants, at the Table in Serjeant's Inn in Fleet-ſtreet, on its being propoſed to them. 
Vol, IIT, e R | e 


Aus: bags. > 


ſ 


= cl gens 


10 H. 3. 16. Altho' two or more may bind themſelves jointly, or jointly and ſeye. 
Yelo. wr rally, in which Caſe the Obligee may ſue them all jointly or ſeverally, 
( 3 Une it at his Election; yet if three or more bind themſelves jointly and ſexe- 
appear to rally, yet the Obligee cannot ſuc two of them (4) only jointly. 
* Perſons are dead. Hard: 198. Cr. Eliz, 494. 1 Sand. 291. 1 Sid. 238, 420. Allen 21, 41, 
1 Lutw. 696. Cro. Fac. 152. 1 Keb. 840, 936. 1 | 


DP 


0. Lis. 284.4 Alſo, if two be bound in a Bond jointly, and one is ſued alone, tho 
7 119. he may plead this Matter, in Abatement of the Writ, yet he cannot 


Whelpdale's plead Non eft factum; for it is his Deed, tho' not his ſole Deed. 
Caſe. 


Do#. Pl. 198: Cro. Fur. 152. 1 Vent. 34. Poph. 161. 9 Co. 110. 3 Mod, 323. 


1 Vent. 76, And therefore in Debt againſt one, on an Obligation wherein two are 
* * 5 jointly bound, after Imparlance and Oyer, the Defendant cannot plead 


that the other ſealed and delivered; for as that muſt come on the De- 
fendant's Side, and it is too late to plead it after Imparlance, it ſhall be 
taken, that the other did not ſeal, Sc. nor will the Oyer help it, for it 
(by And does not appear by it, without ſpecial Averment; but of (Y) Record, 


therefore in Oyer is ſufficient, without Averment. 
a Scire facias rn 


brought againſt three Bailees or Sureties, upon a Recognizance acknowledged by them and the Prin. 


cipal jointly and ſeverally; on Demurrer the Writ abated ; becauſe, this being founded upon a Re. 
cord, the Plaintiff ought to ſet forth the Cauſe of the Variance from the Record; as that one was 
dead: But if an Action be brought upon Bond in the like Caſe, there the Defendants ought to ſhew 
that it was made by them, and others in full Life not named in the Writ; becauſe the Conr: ſhall 
not intend that the Bond was ſcaled and delivered by all that are named in it; and therefore the 
Defendants cannot demur upon it, tho" it be entered in bac Verba. Allen 21. Blackwell ver. Aſton. 


1 Saund. 291. So. in Debt againſt one, on a Bond wherein two are jointly bound, 
3 Rp egy after Oyer the Defendant demurred, and the Plaintiff had Judgment; 
2 for tho* another be named in the Bond, yet it does not appear, without 
1 Averment, that he ſealed, and then the Bond is ſingle, but it ought to 
have been pleaded in Abatement. | 

9 Co. irg. „ Alſo, if two or more, be jointly bound, tho' regularly one of them 
8 alone cannot be ſued, yet if Proceſs be taken out againſt all, and one ol 
them only appears, but the others ſtand out to an Outlawry, he vho 

appeared ſhall be charged with the whole Debt. 
Heb. 59. If two are jointly bound, and there is Judgment againſt both, Execu- 
— tion likewiſe muſt be taken out againſt both, and muſt be of the fame 
1 Med. 2. nature: Alſo, if two are jointly and ſeverally bound, and there is Judg- 
x Rol. 4br, ment in a joint Action againſt both, the Execution muſt be joint againſt 
888-9. both, and of the ſame Nature; ſo that you cannot take out a Capias a- 
gainſt one, and an Elegit, Cc. againſt the other; for tho' the Plaintiff 
might have ſued them ſeverally, yet by ſuing them jointly he has made 
his Election, and the Execution muſt enſue the Nature of the Judgment; 
and tho they be ſeveral Perſons, yet they make but one Debtor, when 
7. S. ſues them jointly ; but if the Obligee ſues them ſeverally, he may 
ſever them in their Kinds of Executions; for tho' the Obligation be bu 
one, yet the Originals, Suits, Pleadings, Judgments and Executions, ate 

as different as if they were upon ſeveral Obligations. 

Raym. 26.- But if there be a joint Judgment againſt two, and one dies, a Si: 
1 Lev. 39. facias lies againſt the other alone, reciting the Death; and he cannot 
1 Keb. 92, , plead, that the Heir of him that is dead has Aſſets by Deſcent, and de. 
Ly Ft mand Judgment, if he ought to be charged alone; for at (c) Common 
F. Law, the Charge upon a Judgment being (4) perſonal ſurvived ; and 
(c) So ad- the Statute of Veſtm. 2. that gives the Elegit, does not take away the Re- 


PROS LT: 3: medy of the Plaintiff at the Common Law, and therefore the Party ma) 

13. pl. 44. * | 

3 E. 3. pl. 37. E wide 29 A. pl. 37. 29 E. 3. 29. (d) For the Difference between a real and perſon 

Execution ; and that a perſonal Execution will ſurvive, tho' a real will not, vide 3 Co. 14. Tele 3) 

Raym. 153. 2 Keb. 3, 331. 4 Mod. 315. 3 Keb. 295. 1 Salk. 319, 320. 1 Show. 402. | 
, - ta% 
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take out his Execution which Way he pleaſes ; for the Words of the Sta- 
tute are, Sit in eleftione ; but if he ſhuuld, after the Allowance of this Writ 
and Revival of the Judgment, take out an Hlegit to charge the Land, 
the Party may have Remedy by (a) Suggeſtion, or elſe by Audita querchd. (% For a] 


£ ithy 


vide F. N. B. 166. 44 E. ;. 15 


If two are bound in an Obligation jointly and ſevetally, and Judgment ,,, . 
given againſt each in two ſeveral Actions, one in Banco, the other ;; Gro, Fac. 338. 
Banco Regis, and after one is taken in Execution in Banco Regis, and af- 2 Bu!p. 97, 
ter an Execution is taken , Banco againſt the other by Elegit, and Land cee, 


and Goods (b) delivered in Execution thereupon ; he, that is in Execu- is 


tion by bis Body in Banco Regis, ſhall te delivered upon an Audita guc- 8, 9. S. CC ad- 
rela; becauſe the Execution upon an Elegit is a Satisfaction. judged, be- 


5 rween Craw- 
ley and Lidgeat. (6) But if, after Execution by Elegit, the Judgment in Banco is reverſed, perbaps 
the other ſhall not have an Audita querela ; per Croke, contra Dodderidge. 2 Bulft. 100. — And my Lord 
Coke ſays, that if upon an Audita guerela, the other be: once diſcharged, aſtho' afterwards the Judg- 
ment in Banco be reverſcd, yet he ſhall not be taken in Exccution again. 1 Rol. Rep. 10. 2 Brlſt. 101, 


If A. and B. are bound in an Obligation jointly and ſeverally, and 5 Ce. 86. 
Judgment given againſt each upon ſeveral Actions brought, and both Cre. Eliz. 478, 
taken in Execution, and after A. eſcapes; yet B. ſhall not be delivered > wig 5. 
upon an Audita querela; for tho* the Obligee may have an Action againſt vide Tit. E- 
the Sheriff for the Eſcape; yet, till he is actually ſatisfied, the other /cape. 
ſhall not have an Audita guerela, nor the Obligee be compelled, whether 
he will or no, to take his Remedy againſt the Sheriff, who may die or 
be inſolvent. [ONE ee 

If ſeveral Obligors are bound jointly and ſeverally, and the Oblizee 3 C. 136. 
make one of them his Executor, it is (c) a Releaſe of the Debt; and 1 Salk. 555. 
the Executor cannot ſue the other Obligor. | S viel Fon. 

15 11345. 
(e) But tho' it be a Releaſe in Law, in Regard it 4s the proper AQ of the Obligee, yet the Debt by 
this is not abſolutely diſcharged ; but it remains Aſſets in his Hands, to pay both Debts and Lega 
cics. Cro Car. 373. Telv. 160. & vide Tit. Evidence, Letter (G). | 9 
| RT 

A. and B. were jointly bound to J. F. who made the Wife of A. Hamend = 
Executrix, and died; A. and his Wite brought Debt againſt B. who — ogg 
pleaded this Matter in Abatement: It was argued by Serjeant Tur- 4 . 
zer, for the Defendant, that by making the Wife of one of the Obligors Ree. 713. 
Executrix, the other Obligor is diſcharged. Hob. 10. Fryer ver. Gildridge. 

21 E. 4. 81. 5. Bro. Exec. 118. And that it would be ſo, if they were 
bound jointly and ſeverally ; Plow. 38. a. Platr's Caſe; Kelw. 63. 8 Ed. 
4. 3. Bro. Debt 156. the Reaſon is, becauſe a Debt, or perſonal Thing, 
once ſuſpended is gone for ever; and here the Plaintiff, one of the 
| Obligors, is diſcharged, for he and his Wife cannot ſue himſelf; and of 
that the other ſhall rake Advantage. Dyer 140. Co. Lit. 264. b. It is a 
| Releaſe in Law, of which his Companion ſhall take Advantage, notwith- 
| ſtanding the Opinion 21 H. J. 37. But if it was bur ſuſpended for the 
| Time of the Executorſhip, yet it is for the Defendant, having pleaded in 
: Abatement. 11 H. J. 4. b. 1 Rot. Abr. Tit. Extinguiſument, 940. Moor 855. 
. 1174. 1 Cro. Dorcheſter ver. Webb, 272. Telv. 160. Hud ver. Ramſcy. 
+ 3 Co. 136. Per Cur”: The Plea being pleaded in Abatement, it is for the 
# Defendant ; for during the Coverture and Executorſhip there is a Suf- 
per ſion of the Debt; but it was agreed, that this Debt due by the Ba- 
ron was Aſſets in his Hands, and liable to the Creditors, tho' it ſhould be 
gadzudged an Extinguiſhment; for as North ſaid, this is a Releaſe, but ic 
is but by Will; and therefore in Nature of a Legacy, which ſhall not 
be preferred to a Debt; but it was doubted, if it had been pleaded in 
Bar, if it ſhould be for the Defendant; and North, Ellis and II indbam 
thought not; but that, after the Death of the Baron, it might be ſued 
or; for the Suſpenſion is but during the Coverture, and the Baron is 
g Lxecutor 


| : Obligations. 


8 Co. 1 36. A. 
March 128, 


Hob. 10. 


Executor only in Right of his Wife; but of this Atkins doubted; but 
in the principal Caſe there was Judgment for the Defendant. 
If a Feme Sole Obligee take one of the Obligors to Husband, this is 
ſaid to be a Releaſe in 7 the Debt, being her own Act. 1 
If one Obligor makes the Executor of the Obligee his Executor, and 
leaves Aſſets, the Debt is deemed ſatisfied; for he has Power, by Way 


of Retainer, to ſatisfy»the Debt; and neither he nor the Adminiſtrator 


2 Lev. 73. 


Co. Lit. 232. a. 


2 Lev. 220. 
Seaton ver. 
Henſon. 

2 Show. 28-9. 
S. C. adjudg- 
ed, niſi 
(a) Where 
ſeveral Mer- 


de bonis non, &c. of the Qbljgee can ever ſue the ſurviving Obligor. 

But if two are bound jointly and feverally to A. and the Executor of 
one of them make the Obligee his Executor, yet the Obligee may ſue 
the other Ob liger... nv tt: go | } 

If two are jointly and: ſeverally bound in an Obligation, and the Ob- 
ligee releaſe to one of them, both are diſcharged. | | 

Three were bound jointly and ſeverally in an Obligation, and an Ac. 
tion was brought againſt one of them, who pleads, that the Seal of one 
of the others was, torn off, and the Obligation cancelled, and therefore 
void againſt all; upon Demurrer it was adjudged, that the Obligation, 
by the Tearing off rhe Seal of one of the Obligors, became void againſt 
all, notwithſtanding the Obligors, were (a) ſeverally bound. 


Y SOLE 2%. SB 197 IT nge 23 * 
chants covenant ſeparatim, and the Seal of, one of them. being torn off, it was held, that this ſhould # 
avoid the Covenant, as to him whole Seal was ſo tort off only, but not as to the others. 5 Co. 23. 
Matthecſon's Caſe. March 126. S. C. eited, and « Difrence there taken between a Bond and a Co- 


where the Jury were dirdfted to try, whether it was his Bond at the Time of the Plea pleaded. 


Abr. Eg. 93. 
Sheffield ver. 
Lord Caſtleton. 
(50 Eſpecial- 
ly if the Mo- 
ney vas lent 


Abr. Eg. 93. 
Maure Ver. 
Harriſen. 


1 And. 121. 


venanr, | 
March 125. So where three were bound in a Bond jointly and ſeverally, and the WF | 
| Bayly ver. Seals of two were eaten by the Rats; and the Court inclined that the 

Garford. Bond, was void againſt all. : 
2 Show. 29. 1 5 1 
S. C. cited, as adjudged to have been void. | 
Oven B. Mi But where two were bound jointly and ſeverally, and it was found l) i: 
e, Caſe, ſpecial Verdict, that after Iſſue joined, and before the Niſi prius, tte © 
Dyer 59. pl. Seal of one of the Obligors was taken off the Bond; it was held, tha . h. 
2 25 C. this being after Iſſue joined, the Bond was good. di 
an F. 


If A. be bound in a Bond for 5 of Money, and B. be bound 
with him, as his Surety only, and the Bond happens to be loſt ; Equity 
will ſet up the Bond, as well againſt the (C) Surety as againſt the Princi- 
pal, becauſe the Bond was once a legal Charge againſt both. 


— 


principally upon the Surety's Credit. 1 Chan. Ca. 77. & vide 2 Chan. Ca. 22. 1 Vern. 196. 


In Equity, a Bond-Creditor ſhall have the Benefit of all Counter- 
Bonds or collateral Securities given by the Principal to the Surety; as it 
A. owes B. Money, and he and C. are bound for it, and A. gives G # 
Mortgage or Bond to indemnity him, B. ſhall have the Benefit of it to 
recover his Debt. | 
A Bond made to ſecure a juſt Debt, payable with lawtul- Intereſt, 
ſhall not be avoided by Reaſon of Uſury, or any corrupt Agreement that 
between the Obligors, to which the Obligee was no Way privy ; as where ] vere, 
A. being indebted to B. in 1001. agrees to give him 301. for the For: the | 
bearance of that 100 / for a Year, and gives him a Bond of 60 J. , as te 
Payment of the 3o/. and for the Payment of the 100 l,. enters into of 2 
Bond of 2001. together with B. for the Payment of a true Debt of 100 | Ohbjj, 
duc from B to C. : | | as if 


WE 
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*; 
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5. Of thetr Kemedics againſt each other. 


If one of the Sureties pays all the Bond, yet the Obligee is not com- 
pellable by Law to aſſign the Bond to him, but the Surety's Remedy 
muſt be in (a) Chancery. (4) Or per- 
a ba ps he may have Remedy by Writ De plegiis acquietandis. 1 * 71. 


And on this Foundation, that there is a Remedy in Equity, it hath 1 Sid. 89 
been adjudged, that if A. together with B. is bound to C. for the pro- Le * 
per Debt of B. Sc. and A. pays the Money, and B. dies, and makes D. $79 
his Executor, and D. in Conſideration that A. will forbear to ſue him till 1 Rol. Rep. 
ſuch a Time, aſſumes and promiſes to repay him; this Conſideration is 27. S. P. per 
good, tho* D. was liable in Equity only. Croke. 

Alſo it is held clearly in Equity, that one Surety may compel another 1 Char. Ca. 
to contribute towards Payment of à Debt, for which they were jointly 4 * 
bound. 5 | 34, 120, 1 * 

Therefore it hath been held, that if the Obligee ſue in Chancery the 2 Vere. 348. 
Executor of one Obligor to diſcover Aſſets, he muſt make all the Obli- 
gors Parties, that the Charge may be equal; but it is made a Quere, 
whether he may not ſue the Principal, and leave out them which are 
bound only as Sureties. x 

But it is held, that if a Judgment be had at Law againſt one Obligor, 2 Vent. 548. 
you may ſue the Executor of him alone, to diſcover Aﬀets, becauſe the 
Bond is drowned in the Aſſets. | OT 

If the Principal in a Bond, being arreſted, gives Bail, and Judgment 2 Verr. 608. 
is had againſt the Bail, and the Sureties are afterwards ſued on the Parſon ver. 
original Bond, and are obliged to pay the Money ; the Sureties ſhall * 
have the Judgment againſt the Bail aſſigned to them, in order to reim- 
burſe them what they had paid, with Intereſt and Coſts; and the Sure- 
ties in the original Bond are not to be contributory, for the Bail ſtands 
in the Place of the Principal. - 


—— * 


Wy — "EXE af 


(E) Ok the Condition and Conſideration of the 
War Obligation: And herein, 


1. Of poſſible and impoſſible Conditions. 


ONDS, as hath been obſerved, are cither ſingle, as for the Pay- 
; ment of a certain Sum of Money, or with a Condition annexed, 
that under a certain Penalty, mentioned in the Bond, the Obligor ſhall 
perform ſuch and fuch Acts, pay double the Sum, if he neglects to pay 


be principal Sum by ſuch a Day; and herein we muſt take Notice, that Cs. Lit. 206. 


*. 


s to ſuch Conditions being poſſible or impoſſible, that if the Condition Savil 96. 

o a Bond be impoſſible at the Time of the making thereof; as for the 2 Een. 189. 
: Obligor to go to Rome the next Day, the Bond is ſingle, being the ſame 2 — 
1258 if there were no Condition art all. n 

So if the Condition be, that the Pope ſhall be at Zeftminfter to Mor- 22 E 4. 26. 
row; this is a good Condition. 1 Rol. Abr. 

420. 
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1 Rol. Abr. So if the Condition be, quod debet pluere cras, this is a good Condi. 

420. tion ; for tho* the Obligor is not certain thereof, yet if he will take this 
upon himſelf and run the Hazard, he may at his Peril, for this is not 
impoſſible of it ſelf. 

1 Rol. Abr. So if the Condition of an Obligation be, that the Obligor ſhall aſſign 

** to the Obligee a Commiſſion of Bankruptcy; this is an impoſſible Condi. 
tion, and therefore void, and the Obligation ſingle, for it is impoſſible 
to aſſign tne Commiſſion. 

Dd 1 So if the Condition ot an Obligation be to ſuſtain and maintain an Houſe 

Wd ver. Ave. in ſufficient Repairs, and fo to leave it at the End of the Term; if at the 

, adjudg'd. Time of the Entry into the Bond, the Timber was ſo rotten that it 


z Leon. 189. was impoſſible to ſuſtain and maintain it in Repairs, yet the Obligation 
S. C. adjudg- 15 good. | 

ed, becauſe | + 

tied by his own Act; but the Law never binds Men to Impoſſibilities. 


C. Lit 2064, But if the Condition of a Bond is poſſible at the Time of making, 
but before it can be performed becomes impoſſible by the Act of God, 
of the Law, or of the Obligee, the Obligation is ſaved. | 

1 Salk. 1750. But it hath been adjudged, that if the Condition of an Obligation be, 
| that the Obligor ſhall make the Obligee a Leaſe for Life by ſuch a Day, 

or pay him 10 l. and the Obligee die before the Day, that his Execu- 

(a) 5 Co. 21. tor ſhall have the 1006/7. and the Ground of (a) Langhter's Caſe was de. 
» hers K is nied by Treby C. J. to be univerſal. 

c rac | 
if the Condition of an Obligation conſiſts of two Parts in the Disjunctive, both poſſible at the Time & 
the making, and one of them becomes impoſſible by the Aa of God; the Obligor is not bound u 
perform the other; the Condition being inſerted for the Benefit of the Obligor, and he having it n 


his Ele ion to perform which he pleaſes; & vide Raym. 373, where likewiſe this Doctrine laid dom : 
in Laugbiers Caſe ſcems to be a little ſhaken. 4 


Abr. Eq-18. So where the Condition of a Bond was to ſettle certain Lands in ſuch 
TY ver. a Manor by ſuch a Day, and the Obligor died before the Day; tho 
hs the Bond was ſaved at Law, yet Chancery decreed an Execution in Spec 


2, Of repugnant Condttions. 


2 Saund 78. If the Condition of an Obligation be made in this Manner, viz, . 
_ 2 Sid. 456. Cerdirion of this Obligation is ſuch, that if the Obligor ſhall appear coratt 
n FL Dom' Rege apud Weſtmonaſterium, ſuch a Day, ad reſpondend', &c. ia 
Maleverer The Couditios of this Obligation ſhall be void, or elſe the ſame ſhall k in 
ver. Hauxby, fill Force and Virtue ; this is a good Condition; for the Senſe is pert Þ* 
without theſe laſt Words, and they ſhall be rejected for their Abſurdi!Þ 7 

and Repugnancy. 
1 Fon. 180. [f the Condition of an Obligation be, that if the Obligor ſhould d 


Palm. 55 without Iſſue, that then if he, by his laſt Will or otherwiſe in his Lit 


3 ver. time, ſhall lawfully aſſign and convey certain Lands to the Obligee at 
5 his Heirs, that then the Obligation ſhall be void, Cc. this Condition? 
not repugnant, but ſhall be conſtrued according to the Intention of U 
Parties, to be collected out of the Words of the Condition. "4 
OS If an Obligation is conditioned for the Payment of 71. by 25. * Fo 


Vern ver. l- Week, till 74. is paid; and that if he fails of Payment of the 25 
fop. any of the Days on which it ought to be paid, that the Obligation t 
un be void, or elſe remain in Force; this Condition ſhall be taken diſtri | | 
4 ay. 21s tively, reddendo ſingula ſingulis, vis, that if he pays the 7. the Obi 
the Congi- tion ſhall be void, but that if he fails in Payment of the 25. at any Fl 


ties is ule the Days, it ſhall be in full Force; for the Obligation ſhall not be tf, 
les, an 2 
therefore the Obligation is ſingle. 1 Sid. 105. S. C. adjudged; and that the Obligation was ſingle, . 
the Condition repuguant and void. 1 Keb. 356, 415, 451. | 
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to be of no Effect, if by any Means it may be made good; and accord- 
ingly adjudged upon Demurrer to the Defendant's Plea, that he did nor 
pay 2 5. at one of the Days. 

So in Debt on a Bond for 1007. Defendant demands Oyer of the Con- 2 Sa!t. 463. 
dition, which was, Whereas the Defendant is truly indebred to the Plain- He ver. 
tif in 50 J. now the Condition is ſuch, that if the Defendant do not pay Treguſon. 
the ſaid 50 J. on or upon, c. then the Obligation to be void, Cc. and 
pleads, that he did not pay the ſaid 5oJ. the Plaintiff demurred, and 
had judgment; for when the Condition recites a Debt, and after lays 
an Obligation not to pay it, it is in that (a) repugnant and void. (a) Thar it 
is juſt co ſup- 
Rol. Abr. 419. 


ply Miſtakes in Conditions of Bonds. 2 Show. 16, & vide 39 H. 6 189. 1 


3. Of lawful and unlawful Conditions. 


A Condition to do any lawful Act is clearly good; as to make a Re- Bro. Obliga- 
leaſe, perform a Covenant not to play at Cards, Dice, not to be Surety, n 20. 
c. but a Condition againſt Law, or ſuch as obliges a Perſon to the Per- ©* Lit, 206, 
formance of a Thing which is Malum in ſe, or obliges him to omit or — 17 
neglect what is his Duty, or incourages him in the Commiſſion of an Hab 122 
evil Act, (4) is void: Alſo it is (c) ſaid, that by the Law of Nature, all (% Bur 
uſeleſs Agreements are void, as not to waſh one's Hands, Ec. being for 


| wherever 
no Body's Advantage. there can be 


1 a Way found 
out to perform the Condition, without Breach of the Law, the Bond ſhall be eſteemed * Perk. 


* 778. Hob. 12. Cro. Eliz. 05 (c) Puffenderf de Fur. Nat. lib. 3. cap. 2. 


A Bond, with Condition to rob or kill 7 F. is void; but a Feoffment Co. Lit. 206. 

on like Condition is good, and veſts the Eſtate abſolutely in the Feoffee ; ! Rol. Abr. 
. and the Reaſon of the Difference s, leſt the Party ſhould have any cj 
Temptation to do the Act, the Law ſecures to him the Poſſeſſion of the 

Land, without performing the Condition, and in the other, frees him 
from the Penalty of the Bond; ſo that the Law has the ſame End in 


View in making the Feoffment good, and the (4) Bond void, 272. the 1% it is 
_ of the Fact. : ſaid to be an 


; Ottence pu- 
niſhable in the Party who takes ſuch Bond. 2 Vert. 109 


If the Condition of an Obligation be, that the Obligor ſhall be always Ce. Elis 795 
Zrcady to give Evidence and to teſtify the Truth, in any of the King's Polen 1 
ourts, in all Things which ſhall be demanded of him, and that he ſhall mo we 

not hurt, endanger or moleſt the Obligee in his Lands or Goods, relatione OY 
alicujus ret; this is a good Condition, and not againſt Law; for as to the 

Firſt Part, if he had not been obliged thereto, he had been compellable 
by Law; and by the laſt Part it ſhall be intended, that he ſhall not hurt 
tortiouſly, but not to reſtrain him from purſuing the Obligee for Felony, 
or other juſt Cauſe. 
But if A. is impriſoned for Felony, and B. bound by Recognizance to 1 Vere. 189. 
proſecute him; if B. after gives Bond to C. conditioned, that B. will not Maſon ver. 
ive Evidence againſt .4. the Condition is againſt Law, and the Bond Pts. 


 Woid. | 
25. p : "BR, . . . — . 
25.4 do a Condition to do a Thing that will be Maintenance is void; as to 18 Ed 4. 28. 
on dei are harmleſs from ſuch an Appeal of Robbery as B. hath againſt him, 1 Rel Abr 41 +. 
My i | Alen ce. 8 7 
Obe If the Condition of an Obligation be, not to ſell the Apparel of the 
A V. 1 8 SS 1 2 1 Kol. Rep. 
an Wife, this is good; though it was objected it was againſt Law ; (e) be- 354. per Core. 
e WT Wauſe againſt the Liberty of the Husband. | (% A Bond 
E that a Man 
ngle, * all not plough his Land, or that a Man ſhall not go out of his Houſe, are ſaid to be void; beeaute 


| Man mult ſerre the King, and do his Duty with his Liberty and his Labour, 7 E. 3. 64. Mar. b 


8 


704 Obligatt ons. 2 


I Rol. Rep. So if a Man gives Bond to a Stranger, conditioned for the (a) Pay- 


2  , ment of 20 J. yearly to his Wife, this is good. 
Co. it. 206. 
(a) But a Condition to enfeoff the, Wife is void, becauſe againſt a Maxim in Law. Co. Lit. 206. 


RE 


1 Rot. Abr. If a Parſon, on his being preſented to a Living, gives a Bond conditi- 
417. . oned to reſign ; ſuch Condition may be lawful, and not againſt 31 Elix. of 
Cro. Jae 248, Simony ; as if the (%) Condition be to reſtrain the Incumbent from Non- 


274 992 2 0 
Cre. Car. 180, reſidence, a vicious Life, or that he ſhall refign when the Patron's Son, 


Lit. Rep. 135. Kinſman or Friend, become qualified to take the Living. 
Hutt. 111. g AT. 
1 Fon 220. 2 Keb. 445. 1 Sid. 389. Raym. 175. Comp. Incumb. 40, 41., (b) So a Bond conditioned for 


tac Payment of Money to the Son of the laſt Incumbent, ſo long as he ſhould continue a Student in- 


Cambridge unpreferred, &. is good. Ney 142. -—— So where a Patron took a Bond from his Preſentee 
to pay 5 J. yearly to the Wife and Children of the laſt Incumbent: Earl of Hex's Caſe, cited by 
Foſter Judge. Ney 142. —= But er Comp. Incumb. 39. theſe charuable Reſolutions, if any tuch there 
were, do not icem to be Law. | 


But if the Condition be for a Leaſe of the Glebe or Tithes, or a Sum 
of Money; this is clearly Simony within the Statute, and therefore the 
Condition void, being againſt Law. | | 2 | 


Comp. Incumb. 


59- 

Comb. 394. 
That | L 4 

the Condition muſt be averred to have been entered into for a Simoniacal Purpoſe, vide Cro. Fac. 274. 
Hutt. 110. Moor 64. — And where a ſpecial Averment may be, that the Obligation was made for 3 
Matter againſt Law. 1 Leon. 75, 203. Godb. 29. Moor 158. 


2 Chan. Ca. Alſo it hath been ruled in Equity, that where a Bond of Refignation is 
399 , general, as to reſign upon Requeſt, ſome ſpecial Reaſon muſt be ſhewn 10 
r require a Reſignation ; for tho' ſuch Bonds may, in Strictneſs of Law, be 


"tbr. Eq. 86, good, yet if they are made an ill Uſe of, as to extort Money from the 
87. Incumbent, Sc. Equity will grant a (c) perpetual Injunction againſt 
e Chan, them. 

182. | 


() Alſo the Ordinary may refuſe to accept of a Reſignation made by the Reſtraint of ſuch Bonds, 
Comp. Incumb. 31. 


If the Sheriff of a County make. B. his Under-Sheriff, and takes a 


1 Rol. Abr» 
x 1 Bond or Covenant from him, that he will not ſerve Executions above 
Ao $56. 20 I. without his ſpecial Warrant; this is a void Covenant, becauſe it is 


Godb. 212. Againſt Law and Juſtice ; in as much as, when he is made Under-Sherif, 


1 Broonl. 65. he is liable by the Law to execute all Proceſs, as well as the Sheriff is. 
2 Brogunl. 282. 


Hob. 12, 13. Butlif an Under-Sheriff covenants with the High Sheriff, to diſcharge 
| 2 856. and ſave him harmleſs from all Eſcapes of Priſoners arreſted by the 
1 Brownl, 65. Under-Sheriff, or any by him appointed; this is a good Covenant; for 


ſince. the High Sheriff transfers his Authority, it is but reaſonable he 
ſhould take Security for the faithful Execution of it; and there is no- 
thing intended againſt Law, but rather to prevent than connive at E- 
| ſcapes. if 
6 Kix 559; If A. being a Cuſtom-houſe Officer by Patent, makes B. his Deputy, 
Lee & Ur and covenants z7ter alia to ſurrender the old Patent, and procure a nen 
ver. Colſpit. one to B. and himſelf before a Day, and that if B. dies before A. that 
2 * A. ſhall pay 3001. to the Executors of B. and gives Bond for the Per- 
bt. formance thereof; admitting theſe Covenants void (d) per 5 Ed. 6. cap. 
Obligation is 16. the whole Bond is void; tho' ſome of the Covenants are not void 
ane entire or illegal. | | ws 
Act and Deed | 
of the Party. 3 Co. 82. S. C. cited. (d) So where a Sheriff takes a Bond for a Point againſt 23 H. 6. 
and alſo for a juſt Debt; the whole Bond is void, according to the Letter of the Statute ; for a Sta- 
tute is a ſtrict Law, but the Common Law divides according to common Reaſon, and having made 
that void which is againſt Law, lets the reſt ſtand. Hob. 14. Afcor 8 56. pl. 1175. Gedb. 213. 10 Co. 100. 
Latch 143. 1 Mod. 35. 2 Brown. 282. 1 Vent, 237. Carter 230. 


4 | 
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As to Bonds entered into in Reſtraint of Trade, it ſeems to have been ce. Eliz. $12. 
always admitted, and hath been frequently adjudged, that a Bond reſtrain- Mer 115. 
ing Trade in general, as that a Perſon ſhall not follow ſuch a Trade in any 259, 242. 
Part of the Kingdom, is void; the -Reaſons whereof are, that ſuch Bond 22 130 
tends to a Monopoly, and is againſt the Publick Good; deprives the 3 Leon. 217. 
Party of his Means of Livelihood; enables Maſters to lay Hardſhips upon Marc 191. 
their Servants, Apprentices, &c. tends ro Oppreſſion; and is attended 9wer 143- 
with immediate and apparent Damage to the one Side, only to free the 8 3 
other from the Fear of a diſtant Damage that may or may not hap- 4e, that 
pen: But it ſeems to be now agreed, that a Condition reſtraining Trade be might as 
in a particular Place, if done fairly, and upon a good and lawful Conſi- well bind 
deration, and with no ill Intention, is good; alſo it ſeems to be now ſet- —_ 1 — 
tled, that there is no (a) Difference between a Bond and Promiſe in theſe go to Churcb. 
Caſes, viz. That a Bond ſhould be void, and a Promiſe good; but that the 3 Lev. 241. 
true Diſtiction in theſe Contracts, whether by Bond, Covenant or Pro- ( The Dif- 


miſe, is between thoſe entered into upon a juſt, fair and reaſonable Conſi- fotenee for- 


: g 1 merly held 
deration, and thoſe entered into upon no Conſideration, or a vicious ws: That in 
one; that the former will be good, the latter void. S 


Promiſe, all 
being to be recovered in Damages, the Jury may aſſeſs them, in regard to the Conſideration; but 
otherwiſe,of a Bond; becauſe then the whole Sum mult be recovered, be the Damages or Conſidera- 
tion never ſo ſmall. 3 Lev. 242. | 


And therefore where A. and B. living in the ſame Town, and being both Cre. Fac. 596. 
Mercers, A. defired B. to buy his old Goods, which B. did, at Fich „ 
Price, upon Condition, that he would not follow his Trade within the : 
ſaid Town; and this was held a lawful Contract. 1ſt, Becauſe it was 201. 
a voluntary Reſtraint, and the Rule is volenti non fit injuria. 2dly, That Joliffe ver. 
it was made upon a valuable Conſideration, the Uſe of his Trade being Bride. 
compenſated by the Price given him for his old Goods. 34), That the 
Agreement was neither Malum in ſe, nor Malum prohibitum. 4thly, That a 
Man may bind himſelf not to live in ſuch a Place, and by Conſequence 
not to trade there. Sthiy, That theſe Kind of Bonds are very frequent 
in London. | 

So where the Condition of a Bond was, that whereas A. had taken Ca. in La: 
the Shop of B. who was a Baker, for the Term of ſo many Years, and and £4. 27, 
had given B. ſo much Money for it, the Condition of the Obligation $5, 13, Ce. 
was (uch, that if, during the Term aforeſaid, B. ſhould not exerciſe the ** 


R . 
Trade of a Baker within the (+) Pariſh where the Shop was, that then 757 Bo of a 


the Bond ſhould be void, otherwiſe to remain in full Force; and this was Street, Comb. 
| held a good Bond. „„ 


If the Condition of a Bond is, that the Obligor ſhall not buy any 1 Sbew. 2. 


Sheeps-Trotters of any Perſon of whom the Obligee had or ſhould buy, b. 121. 
nor above ſuch a Quantity; this is void, being in Reſtraint of Trade, Thompſon ver. 


and tending to a Monopoly. Harvey. 
A Bond conditioned to ſave the Plaintiff harmleſs againſt all Eſcapes, 6 Ad. 225. 


which he had ſuffered, as Warden of .the Fleet Priſon, was held good; Fox ver. Tilly. 
and herein the Court took this Diverſity, that a Bond to ſave harmleſs * 14. 658. 
- againſt future Eſcapes would be void, otherwiſe of a Bond to ſave harm- 
leſs againſt paſt Eſcapes; and that tho' it were unlawful to ſuffer them, 


yet one may contract to indemnify one againſt a Penalty already incur'd 
- againſt Law. 


S. C. but not 
the S P. 


Vol III. 5 8 R (F) Of 


) Ot the Breath. and perkozmauce of: the 
Condition of an Obltgation ; And herein, 
. Uifthat (hall be a Breach or ſufficlent Perfozmance, 

Bro. Condifion * the Performance of the Condition of an Obligation, the Latention 


1352 | of the Parties is chiefly to be regarded; and therefore a Performance 
1 Bl lig. in (a) Subſtance is ſufficient, tho! it differ in Words or ſome immazeria 


26. Circumſtance; as if one, be bound to deliver the Teſtament of the Teſta. 
a) A Man tor, if he plead that he had delivered Literas Teftamentavias, it is ſuff. 
bound by cent | 
Obligation 


to leave the Obligoe the third Part of his Eſtate, making him and 2 othors Exccurors, ſeems & good 
Performance. 2 Show. 69. 73710 | 59285 


1 Xeb. 73% If the Condition of an Obligation be to procure a lawful Diſcharge, | 
| this muſt be by a Releaſe, or Gore Diſcharge that is pleadable, and not! 

ASI: by Acquitrance, which is but Evidence. e gy 

Hob. 304. If the Condition of an Obligation be, that he ſhall'not be aiding and 


Hatt. 4 aſſiſting to E. in any Action to be proſecuted againſt L. the Obligee, d 
_ Abt. after the Obligor joins in a N of Error. with E. and another againt # a 
upon a Judgment in Treſpaſs againſt them three, which is apparenly 1 1 
erroneous; this is not any Breach, of the Condition; for this is not pr» 
perly an Action, but a Suit to diſcharge himſelf of a tortious Judgmen, I e 
-.5 ment they cnet AB: dE ke i at 
n If the Condition of an Obligation be, that the Party ſhall not cont - O 
1b nue ſuch an Action, and he by his () Attorney, but without his Privity, bh 
63. by 2 a | pas © ah, 72 C1 4. 
Judges a- continues; this is {aid to be no Breach of the Condition. 
gainſt one, | 44 | 0. 
who ſaid, that the AR of the Attorney was his own AR. (b) So if à Mah leaſe Land, upon Condi th 
tion that the Leſſee ſhall not do Waſte, and after a Stranger does Waſte ; yet this is not any Forſeitut, © 0 
becauſe a Condition ſhall be taken ſtriè ly. 1 Rol. Abr. 428. 1 Leon. 64. 4 Leon. 39. | af 
| 3 dF 4 + 7 f | 4 * „ ; r : : 
Ce. Lit 221, If the Party, who is bound to perform the Condition, diſables himſel, |* Y® 
Pop, mae? this is a-Breach ;, as where the Condition is, that the Feoffee ſhall rein- oe 
© * * N 0 


1 Cs. 2354. feof, or make a Gift. in Tail, Sc. to the Feoffor, and the Feoffee, before 
1. Rel. Abr. he performs it, makes a Feoffment or Gift in Tail, or Leaſe for Life, r 
447. Vears in præſeuti or futuro to another Perſon, or (c) marry . 1 doth 
(YA Feme (d). Rent-Charge, or be bound in a Statute or Recognigance, or become 
Sole enter: Profeſſed ; in all theſe Caſes the Condition is broken ; for the Feoffer u 
itte u Bönd, gither diſabled himſelf to make any Eſtate, or to make it in the ſane s 
conditioned Plight or Freedom in which he received it, and being once diſabled bt Tim 
hor ever diſabled, tho' his Wife ſhould die, or the Rent, c. ſhould be vi It tt 
Time id Charged, or he ſhould be deraigned, Sc. before the Time of the Rech A $ 
Tirhe, un veyance. | 


grall Tires ec e JJ ³˙·¹iA A ð·¹w-rm ODE” 5 the | 
upon Requeſt, do a fluch. Adds for the affurin of Lands, Cc. at the Charge . the Obligee, and a be p. 
ter marrics, and Whether this was a Breach, Hard. 463. dubitatur; it was Taid, hat by he ar ritęe, 


her Husband had a Poſfibitity of being Tonant by the Curteſy, and that how an Alſarance ebuld 1 
de made without Fine, and ſo the Obligee muſt be at greater Charge than intended. (4) Th" fit 
Grantce brings a Writ of Annuity, by which the Land is diſcharged ab initio. Co. Lit. 222. 4. 


2 Eliz. 7. If A. is bound to B. in an (e) Obligation, conditioned that A. ſhall del: 
> eo ver to B. before ſuch a Day, an Obligation, in which B. is bound to / 


1 Leon. 52. if A. ſues B. upon the Obligation, and recovers, and after before the D- 
(e) Like delivers it to B. this is no Performance of the Condition; for, notwit* Mit . 
Point in Caſe ſtandimg the Delivery of the Obligation he may take Benefit of the Jud Eda 


of a Cove- | 3 
nant. 1 $34, ment, and fo the Intent of the Condition is not performed. ee 


48. Ray m. 25. 1 Keb. 103. — $0 in Caſe of a Promiſe. 1 Rol. Abr. 448. F = 
2 E 
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If A. being a common Brewer, covenants. that B. fhatl have ſeven Rnym:. 454. 
Parts of all his Grains made in his Brewhouſe for feven Years, and after Jon 19 U 
, "RF , . | , F 717 Ver. 
A. puts in great Quantities of Hops into his Malt, of which the Grains Gln. 
were made, by Means whereof the Grains are ipoiled ; this is a Breach, 
becauſe in all. Contracts the Intention of the Parties is to be conſidered ; 
and here it was the Intention of the Parties, that . ſpould have the 
Grains pure, and in ſuch a Manner as. to be uſeful to his Cattle. 
So if a Perſon covenant to deliver ſo many Yards of Cloth, and he cut Ran. 464. 
it in Pieces, and then deliver it, this is a Breach ; for the Law regards the 
(a) real and faithful Performance of Contracts, and diſcountenances all (% Th,.. 
tvch Acts as are done 1 frandem Legis. | fore if cho 
| | | | Condition 
olf a Hand be to pax 30 J. that it is nat ſaid af Maney, yet. it wuſt be ſo intended, and the Obliger 
canaat render ff y Pounds Weight of Stone, 1 Sid, 151. ſaid by wiſden,. hat he remembered it to 
have been ſo adjudged, —— But if a Man covengnts that. his Son, then infra Apros nubiles, ſhall marry 
the Daughter of B. before ſuch a Day, and he marries her accordingly, but at "the Age of Conſent 
difugrees to rhe Marriage, yet is the Covenant performed; for it was a Marriage, tho' ſubjeCt to be 
defeated by Diſagreement, and no other could be had within; the Time., Osuen 25. 8djudged. 


If one be obliged to affuxe 20 Acres of Lands; the Acres ſna l. be ac- Cro, Elig. 376, 


counted according to the Eſtimation of the County where the Land lies, 51 4 

and not according to the Meaſure limited by the Statute. Poth _— 

If one is bound to make to another a ſure, ſufficient and lawful Eſtate 0 43. 6. 
in certain Lands, by the Advice of F. S. if he makes an Eſtate to him ' 
according to the Advice of F. F. tho! it be jnſufficient, and not a lawful 
Eſtate, yet is he excuſed from the Obligation. 

If by the Condition of an Obligation, the Obligor is to deliyer a Re- 2 Rol. Rez. : 3 
leaſe to the Obligee, it is not enough to ſay, that it was writ and waæ«õ © ? 

affixed to it, and that he was ready to ſeal and deliver it, and that the 

: Obligee refuſed to accept, Ec. but he ought to have done all that was in 
his Power, and ought to have put his Seal to it. 

If A. and . are bound in 667. to G. and A. binds himſelf in another Cr EI 369. 
Obligation to B. upon Condition to acquit, diſcharge and fave harmleſs 1 2 
the nid B. from the ſaid Obligation; and after C. ſues B. upon the 12 


3 ; ; 1 432. 
Obligation of 60 J. and hath Judgment againſt him upon ibil dicit, and 5 
ö — . . IL. "hs 
after before Execution ſued, A. delivers to B. the 601. for which, Cc. ver. Harvey. 
| yet his Ohligation is forfeited ; for he hath not acquitted B. as be ought, e 
{For he is damnified by the Suit and (Y) Judgment, by which his Lands, ſike Poiß ? 
Goods and Body are ſubjected to an Execution. 50) So in 
os | Ea | ; Caſc A. al- 
Jace co foxe B harmleſs from a Recqgnizance entered into by B. for the Appearance of A. if 4. 
doth not appear, this is a Breach ; for the Recognizange being farfeited, tho*'not ſucd, he is ſubject- 
} Fognizanse veing, 1tea, tho no , ) 

4 rd ro be ſued thereupon, Telv. 287. & vide 1 Brownl. 24. | 

{ 


0 


So if the Condition of an Obligation be, that whereas the Obligee be- 3 Ce. 24. 
ame bound for the Obligor in 2007. for the Payment of 1co/. to F. S. ib, 
t therefore the Obligor ſhall ſave and keep harmleſs the Obligee from E . 
A Suirs, Grants, Demands, touching and concerning the ſaid Bond of 114. ak 
o then this Obligation to be void; and at the fr of Payment of 3 Bulſ. 233. 

Sie 100 J. the Obligee comes to the Flace where the hundred Pound is to ! Vert. ab. 

© paid, and perceiving no Body there preſent to pay the 100 J. for the 9 
ins | Pbhgor, he to fave the Penalty pays it; the Counterbond is forfeited; 

g's er the Payment of the 100 J. is a Damage and Harm, and if he had 
Dot paid it, greater Harm would have enſued, and it is not neceſſary the 
dligee ſhould be ſued. | | x 
In Debt upon an Obligation, conditioned to fave the Plaintiff harmleſs 3 x 336 
om an Obligation, in which he was Surety for the Payment of ſuch a 1 %. 262 
n fuch a Day; the Defendant pleads non damnificatus ; Plaintiff replies, 2 as 
WE the Defendant had not paid the Sum at the Day of Payment; De- 44 

WFOcant rejoins, that he had rendered the Money at the Day, which was 
&-icd; 3%/4rc hoc, that the Plaintiff is onerabꝛlis to ſaid Obligation, and 
of on 
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on Demutrer it was adjudged for the Flaintiff, tho' it was objected, that 
the bare Forfeiture of the Obligation, and the Fear of an Arreſt, was no 
Damnification, unleſs Froceis were ſued our. 
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15 Where there are disjunctive Conditions, how to be 


perfozmed. 
1 Rol. Abr. Where the Condition is in the Conjunctive, regularly both Parts muſt 
4 1 de performed; yet, to ſupply the Intention of the Parties, it is held, that 


1 Leon. 74. if a Condition in the Conjunctive be not poſſible to be performed, it 
Goulſ. 31. ſhall be taken in the Disjunctive; as if the Condition be, that he and his 
Executors ſhall do ſuch a Thing, this is in the Disjunctive, becauſe he 
cannot have an Executor in his Life-time; ſo if the Condition be, that 
| he and his Aſſigns ſhall ſell certain Goods, this is in the. Disjunctive, be. 
cauſe both cannot do it. 
1 Mod. 265. If the Condition of an Obligation be, that if the Obligor, within 6 
2 Med. 20. Months after the Death of B. ſhall aſſure a Rent of 201. yearly to ( ] 
Baſſet ver. as the Counſel of C. ſhall adviſe, at the Coſts and Charges of C. if Cc Þ® t 
Baſe. require the ſame ; or if the Obligor ſhall not grant the Rent, if then he Þ h 
ſhah pay to C. 3o0 l. the Obligation ſhall be void, and B. dies, and C tc 
tenders no Grant of the Rent within the Time, the Obligee is not bound te 
to pay the 300 J. by 3 Judges againſt one, who ſaid the Condition is not t:. 
disjunctive, *till Requeſt to ſeal a Deed of Annuity, and that therefore g 
= the Obligor ought to pay the 300 J. ng 
1 Leon, 69. If the Condition of an Obligation be to pay 30 J. or 20 Kine, within 
Moor 24'- Ji. 4 Month after the Death of K. at the Election of the Obligee, he mut O! 
VOY: at his Peril make his Election within the Time limited; for the Obligor for 
is not bound to tender both; but in ſuch Caſe, or where the Conditions 
to pay ſuch a Day 10 l. in Gold or Silver at the Election of the Obligee, Þ to 
if he does not make his Election before the Day, yet the Duty remain Þ- 
payable, being Parcel of the Penalty. per 
If the Condition of an Obligation be, that the Obligor ſhall work out tt) 


r — 40 J. at the uſual Prices in Packing, when the Obligee ſhall have Occ FJ; - 
Bull ad- ſion for himſelf or Friends to employ him therein, or otherwiſe ſhall pay ! 

judged. 40 J. if the Obligee hath no Occaſion to make uſe of him in Packing, he 5. 

muſt pay the 40. Perf 

Cro. Fac. 594- If an Obligation be conditioned to pay B. or his Heirs annually 121 Ben, 

| at Midſummer and Chriſtmas, or to pay him or his Heirs at any of the faid BY 80 


| a | Feaſts 150 1. the Obligor hath Election to pay the 127. or the 1301 5175 

thoꝰ he may at any Time determine the Payment of the 12 J. by Payment War th 

| of the I50/. | 23% ut tl 

2 Sid. 107. If A. covenants with B. that A. or his Son C. or either of them, ſhall 

Sir Pal, work with B. at the grinding and poliſhing of Glaſs, B. paying to ca 

| __ — of them ſo much, Oc. and B. 1 C. to work with him, Sc. if Is 5 
judged. doth not, the Covenant is broke; for B. had the Election to require both 

or any one of them, to work with him. { 

1 Lev. 54. If an Obligation be conditioned to pay Money if a Ship puts to Sa 

Sayer ver. or the Goods or the Obligor return ſafe, and the Obligor dies before b | 

2 nw Return, yet the Money is payable ; for all thoſe Things being contt 

* gent and uncertain which of them will happen; the Law ſupplies "bg 

Words which ſhall firſt happen, and forecloſes the Election of the 00 | 

gor; and is not like the Caſe, where a Man is bound to pay Mone) d 


Lady-day or Michaelmas, and he dies after Lady-day and before "Wh 


 chacekmas. 


1 Vent. 58. So where the Condition of a Bond was, that the Obligor ſhould br 
Beſvile ver. the Son and Daughter of J. S. at their full Age, to give ſuch Rees 
Ke as a third Perſon ſhould require; the Defendant pleads, that the So 


5 


—— 
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alive and under Age; and on Demurrer to this Plea it was held, that 
the Force of the Bond was not ſuſpended *cill they are both of age; be- 
cauſe it is to be taken not conjunctively, but reſpectively and diſtribu- 
tively ; for the Obligor undertakes, that the Daughter ſhall releaſe at her 


full Age as well as Son, and if ſhe does not, the Condition is broken. 


So if one enters into an Obligation or Contract to pay Money, Cc. on 174. Tit. E- 
two ſeveral Contingencies, the Obligee may have an Action of Devt on lect ion. 


the happening of either of them; for the putting, in that he ſhall pay at 


the one or other, muſt be taken to have been inſerted for the Benefit of 
the Obligee, and the rather becauſe every Contract is to be conſtrued 


* moſt ſtrongly againſt the Obligor. 


3. By and to whom to be perfo2zmed, 


Tho' regularly the Condition muſt be performed by, and to thoſe only 9 E. 4 17. 


who are ſpecified in the Contract; yet, if there be no Specification, or Penk. Set. 


out ath of the Obligee, to the Executors of the Obligee, for the Uſe of Li. Rep. 156. 


it be doubtful who was meant, the Law will conſtrue it according to the 755: 


Intention of the Parties; as (a) if the Condition of an Obligation be, (a) 1 Lev. 93- 


that the Obligor ſhall make all the Linen the Obligee ſhall wear during 0% ver. 


his Life, the Obligee muſt deliver to the Obligor the Cloth of which ir 2 Thortbill, ad 


. judgcd. . 
to be made; for all Contracts are to be interpreted according to the In- OP 


tent and the ſubject Matter; and this ſeems the moſt genuine Interpreta— 
tion in the preſent Caſe; eſpecially, as it did not appear that the Obli- 
gor was a Sempftreſs, or ſuch Perſon that uſed to make Linen, and find. 


the Materials. | | 
So if a Taylor is bound, or promiſes to make a Suit of Cloaths, the 1 Lev. 93. 


Obligee ought to deliver him the Cloth; becauſe this is uſual, and not fer cr. 


for him to find it. | 


But if a Shoemaker is bound to make a Pair of Shoes, he is alſo bound; Ife. 93. 


to find the Leather, becauſe that is uſual. - per cur”, 


If the Condition of an Obligation be to pay a leſs Sum, if my (C) xx. 5 «. 5 
Servant by my Command tenders it to the Obligee, this is ſufficient, i Rot. Ale 


421. 


105 So if a Stranger tenders for, and by the Aſſent of an Infant above e Moor 22 2. pl. 137. 


Performance if he pays it to his Attorney, or the Perſon whom he has ! N Av. 
Jeputed to receive all Money due to him. | ous 
So if a Bond, conditioned for the Delivery of 40 Pair of Shoes at 
Holborn Bridge, within a Month to 7. F. a common Carrier, for the Uſe 
f the Obligee, and J. S. did not come to London within the Month, 
But the Obligor delivered them to his Porter; and *twas adjudged a good 
| erformance ; for that the Delivery to the Man was a Delivery to the 
Maſter, within the Intent of the Condition. 


if the Condition of an Obligation is to pay 20 J. to the Obligee and 3 68. of 


Whers, the Pariſhioners of D. (c) it may be paid to any two of them. 183 
| | (c) Where 


lf the Condition of an Ot ligation be to pay 107. per Ann. after the Hel. 115. 


BS Children, and he dies without making any Executors, the Money ſhall 
aid to his Adminiſtrators. 


FEBBur if a Man be bound in 20 J. upon Condition to pay 10 J to ſuch 1 RI Abr. 


rſon as the Obligee ſhall name by his laſt Will, and after the Obli- 42. 


J Hob. 9. 
It Godb. 192. 


der Cur”. | 
| So if the Condition of an Obligation be to pay 10 J. Ec. it is a good 42 E. 3 13 b. 


2 Mod. 309. 


Condition is to pay Money to Baron and Feme, it may be pleaded to have been paid to the Baron 
Sy. Goulſ. 75. & vide 2 Sid. 41. 


eee no Perſon by his Will, the Otligor is not bound to pay Lit. Rep. 173, 
_ ol. III. 88 
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6 Co. 31. But when the Act, by the Condition of an Obligation to be done to 
OR the (c) Obligee, is of its own Nature tranſitory, as Payment of Money, 
* 2 Delivery of Charters, and the like, and no Time limited, it ought tot: 


1 Rol. Abr. 
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Afecr 8 55. & it to his Executors, becauſe the Condition hath Reference to his Nomi- 
Je Coke, nation. 
there 1s a 


Diverſity, where the Condition is to pay 101. to the Aſſignee of the Obligee, and where to the Ob. 
ligee or his Aſſigus; for in the laſt Caſe it veits as a Duty in the Obligee, and ſhall go to his Exe. 
cutors. | 2 


1 Rot. Abr. But if the Condition be to leaſe certain Lands far 3 Lives to the Ob. 

1 %% Rep, ligee or his Aſſigns, and after the Obligee demands a Leaſe to be made 

373. 1 3 Strangers for their Lives, he ought to make it them accordingly, ot 

3 Bulſ. 168. otherwiſe the Condition is broke; for here by the Word Af/igns, is in- 

Bridg. 39. tended Aſſigns by Nomination; for he cannot have other Aſſigns, in a; 
much as the Eſtate is not aſſignable before he hath it. 


4. At what Time to be perfo2med. 


Co. Lit. 208, If the Condition of an Obligation be to do a local Act to the Obligee, 
3 to which the (a) Concurrence of the Obligor and Obligee is neceſſary, 
6 Co. 30. b. : 1 ] 95 
(a) ut cho as to make a Feoffment, and no Time is limited, the Obligor hath Time 
the Condi- during his Life to perform it, if not (5) haſtened by Requeſt. 

tion is legal | | | 
yer, if 8 be performed for the Benefit of the Obligee in his Abſence, as the Acknowledgnen: 
of SatisfaQion on Record, c. it ought to be done in convenient Time. Co. Lit. 208. 6 Co. 36. | 
Hard. 10. (by) Bur when by the Condition the Obligor, Feoffor, Feoffee or Stranger are to do 4 
ſole Att or Labour, which in no Manner concerns the Obligee, Feoffor, Sc. nor their Benefit; as u 
go to Rume, Sc. they ſhall have Time during Lite, and cannot be haſtened by Requeſt, Co. Lit. 209, 
209. b. 6 Co. 31. 1 Leon. 125. | 


Several Ca- performed in (4) convenient 'Time, 

ſes to this 

Purpoſe. (c) So if to be performed to a Stranger. 1 Rol. Abr. 437. (4) Where the Condition 
was, in convenient Time to aſſure the Land for the Maintenance of a School, and the Party did ns 
do it in 8 Years, adjudged a Breach. 1 Co. 25. 6. 


Cro. Eliz. 798. So if the Condition of an Obligation be to pay a leſs Sum, and no Day 

86. of Payment limited, he ought to pay it preſently, ſcilicet, within a conve- 
nient Time. 1 

Co. Lit. 212. [f the Condition of an Obligation, be to pay ſo much to the Obligee, 

«a WA Stranger ſuch a Day, if he pays it before the Day, this isa good 

4c. Performance; becapſe Payment before, contains Payment at the Day; 

Cro. Car. 284. and upon pleading ſolvit ad Diem, ſuch Payment may be given in Ev: 


Cro. Fac. 43 5+ dence. 
Moor 367. FO 
pl. 502. Cro. Bliz, 14%. 1 And. 198. Savil 96. Owen 45. Dyer 222. Godb. 10. 2 Sid. 78. 


2 Saund. 8s. But after a Breach the Defendant cannot plead his Being ready to 00 B 


I Sid. 444. 


n where in Debt on a Bond, conditioned to ſave a Pariſh harmleſs cr 5 
5 Keb. E, cerning a Baſtard Child, which the Obligor was forced to Father, * 
619, © plead won dammnificat” ; they reply that the Child was ready to ſtarve, 


Ee ver. that therefore they put it out to nurſe, which coſt them 4 /. Defender 
odges. 


is a Departure; for the Defendant ought to have taken Iſſue upon i 


Child's being ready to ſtarve ; for if the Plaintiffs. were once at Expen 4 
about the Child, and. were actually damnified, the Defendant's beg 


ready to pay the Money, will not ſave the Condition of the Bond. 
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rejoins, that he was ready to repay the Money, and ſave the Pariſh ham 85 
leſs; upon this they demurred, and had Judgment, becauſe the Rejoind 
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If the Condition of an Obligation be to do a Thing within a certain 8 HM. 4. 14 
Time, the Obligor may perform it on any Part of the laſt Day, before b for this 


p =" . id ; i | 7 2, 
Sun- ſet of the Time appointed. rang Cro. Eli 


Nor 4.2.2. pl. 266. 1 Rel. Abr. 442. 


— — — — —— <a ae} 


If the Condition of an Obligation be to deliver to the Obligee 20 1 Leon. lot. 
Quarters of Corn, the 2gth of February next following the Date, and adjudged. 
the next February hath but 28 Days, he is not bound to deliver it till 
a Leap-year. | 

If an Obligation bear Date the 1ſt of May, and the Condition is to Cro. Fac. 646. 
pay a Sum of Money the 15th Day of May next enſuing, this ſhall have *4judged, 


Relation to the Day, and not to the Month; ſo as to be payable the _—_ 
15th * of May following, and not to 15th of May next come Twelve- ing brought, 
Ee 


month, being (a) a Fortnight after the Date. the Parties 


| compounded. 
(a) Bur where being payable the next Day, the Court held, that it ſhould have Relation to the Month. 
Cro. Fac. 677. 


5 So where an Obligation was made the 17th Day of November, and the 1Ro 46.442. 
Condition was to pay 5/. the 21ſt of November following, and 5 l. the 8 
zoth of December next after, it was held, that the 1ſt 57. ought to be 471. C. 
paid the 21ſt Day of November next enſuing, and that it referred to the 
Day, and not to the Month. 


But it hath been lately adjudged, that a Bond dated 12 May, with Hill. 5. Geo. a. 


ſhould have Relation to the Month, and not to the Day; for it is ſaid, ver. Jener. 
the Month following as well as the Day following, which the preſent 
Month cannot be, and therefore the Money not payable' before the 13th 
of May come Twelvemonth ; for theſe Contracts are to be conſtrued 


10 


e ſecundum ſuljedam Materiam and the eee of the Parties. FR 
e If a Man enters into a Bill obligatory, for the Payment of ſeveral %% 
Sums of Money at (5) ſeveral Days, an Action of Debt will not lie till 3 C5. 22. 4. 
| the laſt Day is paſt, | 128. . 
on | | Cro. Fac. 509. 
d ro: Cro. Car. 241. (5) If to pay 20 J. in Manner following, viz. 10 J. at one Day, and 10. at another 


Day, Debr lies not till after the laſt Day, becauſe one entire Duty; but if a Man binds himſelf to 
pay F. S. 104. at one Day, and 101. at another Day, after the firſt Day Debt lies for 10 J. becauſe ir 
” Lin itſelf a ſeveral Duty. Omen 42. — So if 4. makes a Bill ro B. for the Payment of 20 J. vi. 10“. 
anc Dc. and thereby covenants and grants with B. that if he makes Default in either of the ſaid Pay- 


ments, that he will then pay what of the Whole ſhall be unpaid; after Default at the firſt Day, Debt 
lies for the Whole. 1 Leon. 208. adjudged. 


ige, 4 | 
good So upon a Contract Debt lies not till all the Days of Payment are paſt ; Cs: Lit. 292. 
Day; for where there is but (c) one Contract there can be but one Debt, and 3 2 * 
E conſequently but one Action of Debt for the Recovery of it. : EA p. 


| (c) But it # 
Recognizance be to pay Money at 5 ſeveral Days, after the firft Day of Payment Execution lies for 
the Sum that then oupht to be paid; for it is in the Nature of ſeveral Judgments. Co. Lit. 292. 6. 
and the Law is the ſame of ſuch a Covenant or Promiſe to pay Money, c. for as often as the 
Money is not paid accordinꝑ to the Covenant and Promiſe, ſo often is there a Breach of the Ce- 
nant or Promiſe, and conſequently ſo often an Action lies: Co. Lit. 292. b. 


If a Bill of Debt be brought againſt an Attorney upon 3 ſeveral Obli- Hb. 138. 
| gationg- and upon Demand of Oyer it appears by the Condition of one ! Rel, dr. 
of the Obligations, that the Day of Payment thereof is not yet come; . 
after a Verdict for the Plaintiff, upon Conditions performed pleaded, S. C. cited. 
and Coſts and Damages given, tho' the Plaintiff cannot have Judgment 

for this Obligation, of which the Day of Payment is not yet come; yet 
upon his Releaſe of Coſts and Damages, he ſhall have Judgment for the 
= Other Obligations. | 
If by Bond Money be payable by Inſtalments, and in ſuch Manner, Mich.7 Ge +. 
1 that the Non- payment of a particular Sum, at a particular Day, makes «fr tae 

F on 


> * 


Condition to pay a certain Sum on the 13th of May next following, # BR; Kettle 


— — _— — 2 


a 
—e m 
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a Forfeiture of the whole Bond; and accordingly for the Non- payment 
of ſuch Sum, there is a Verdict for the Plaintiff, finding it the Deed of 
the Party ; tho? in Stridtneſs the whole Bond is forfeited ; yet, upon the 
Defendant's bringing into Court all that the Maſter ſhall hold to be due, 
and letting the Verdict ſtand as a Security for future Payment, the Court 
will by Rule ſtay all further Proceedings on the ſaid Bond. 


Z 


5. At what Place to be perfozmed. 


% Elz ig. Tf by the Condition of the Obligation Money be to be paid to the 
Ne Obligee at or before the 29th of September, at ſuch a Place, it cannot 
Fim a "7. be tendered at the Place before the laſt Day, unleſs the Obligee is there 
judged. ready to receive it; but if the Obligor mect the Obligee at a Place be- 


Co Lit. 211. fore the Day, he may there tender it, and the Obligee ought to re- 
Salk. 140. ceive it. 

S. P. p k 

Mor 545. If an Obligation be conditioned to be at A. at a certain Day, there to 
Marſp ver. chuſe two Arbitrators, to be joined to two others to be choſen by the Oh. 
Edmunds. ligee, to arbitrate all Matters between them, he ought to be there in 
8. Cnr. ſuch a Time, that the Arbitrators may be choſen and all ended that 
ed, that the Day; and therefore his Pleading, that he was there the laſt Inſtant to 


Flea was make his Choice, is not ſufficient. 

naught ; be- | S 
cauſe he ſhewed not what Hour of the Day he came, nor how long he continued there, nor that hs 
Arbitrators were preſent there allo, | 


21 E 4.6 h., Tf the Condition of an Obligation be to pay a ſmall Sum, and no 
3 155 5 Place is limited, he ought to ſeek the Obligee wherever he may be ] 
reer. 0. found; but if the Condition be to deliver twenty Quarters of Wheat, ot ] 


twenty Load of Timber, c. to the Obligee, the Obligor is not bound 


to carry the ſame about and ſeek the Obligee ; but the Obligor, before e 
the Day, muſt go to the Obligee, and know where he will appoint to re. 
ceive it, and there it muſt be delivered. r 
1 Rol. Abr. If a Place be limited and agreed on by the Parties where the Con- t 
445. dition is to be performed, the Party, who is to perform it, is not obliged h 


1 
to ſeek the Party to whom, Cc. elſewhere; nor is he, to whom it is to 


(4) But he be performed, (a) obliged to accept of the Performance elſewhere. 5 
may accept | . a b 
it at another Place, and it is good. Moor 367. pl. 502. n 


21 E. 4. 52. If the Condition of an Obligation be to pay 101. at D. ſuch a Day, 
| Bro candten or 10 L. at S. ſuch a Day, if he tenders it at P. the firſt Day, the Con- f. 


"IE dition is ſaved. TN 
Co. Lit. 2 10 b. If the Condition of a Bond be to make a Feoffment, it is ſufficient b 
2 = 25 tender it upon the Land, becauſe the Eſtate muſt paſs by Livery. 1 

1 Rol. Abe. If the Condition of an Obligation be, to appear coram Fuſticiariis ap . 


445- Muſ- l eſtmonaſterium, he ought to appear in C. B. and not in B. R. for this _ T 
(197 hang Re” not the Stile of the King's Bench. 1 


Co. Lit. 211.3. If a Man is bound to pay 201. at any Time during his Life, at 4 
Dyer 354. Place certain, the Obligor cannot tender the Money at the Place when 
E. og he will, for then the Obligee ſhould be bound to perpetual Attendance; Wh 
$ ain, 5. and therefore the Obligor, in reſpect of the Uncertainty of the Time, 
| Salk, 214. muſt give the Obligee Notice, that on ſuch a Day, at the Place | 
mited, he will pay the Money ; and then the Obligee muſt attend 
there to receiye It. 


1 A BY 
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By the Condition of an Obligation, a Maſter is bound to make his 6 Med. 227, 
Apprentice free, on Requeſt, at the End of ſeven Years; and in Debt 259, Fitz- 
on this Obligation the Maſter pleads, that ad finem of the ſaid ſeven — ver. 
Years, or after, till the Time of Action brought, he was not requeſted; 2 Salk. 585 
and it was held, that in this Caſe, the Requeſt was material, being Part S. C. adjudg- 
of the Condition; and Holt held, that the Requeſt here ought to have ed per totar; 
been on the laſt moſt convenient Time of the laſt Day of the ſeventh Year, Wit et Er 
and that it would come too late the next Day; but Powell inclined, that ref = 
a Requeſt in a Day or two after the ſeyen Years would do well. Judgment in 


| the Mar- 
ſhal's Court for the Plaintiff, and the Judgment there reverſed. 


> 


6. What the Obligee muſt do, in o2der to intitle him to 
take Advantage of the Bzeach; and herein of Notice, 
Requeſt, &c. 


_ 15 CY EV 


Herein we muſt take Notice of a Diverſity in the Books, between a 1 Bron. 13. 
Bond for doing a collateral Act and a Bond which creates a Duty of it / 10, 


0 ſelf; that in the firſt Caſe, Notice or Requeſt muſt be averred, tho' not 22 8255 | 


din the laſt: Alſo, whenever the Condition is to do a Thing when there- 

n unto required, or if thereunto required, there the Requeſt is Part of the 

Condition, and to be averred. t 

o As if the Condition of an Obligation be, to account before ſuch Audi- Bro Notice 13, 
tors as the Obligee will aſſign; the Obligee, upon his aſſigning Auditors, ©* F< 391, 

i | ought to give Notice to the Obligor; ſo where a Man is obliged to ac- 8 


count when he ſhall be thereunto required; there muſt be a reaſonable 

Time and Flace appointed upon the Requeſt. 
no So if one be bound by Obligation to enfeoff ſuch Perſons as the Ob- 8 E. 4. 15. 
be ligee ſhall name; the IE” is bound to name the Perſons, and give 
ot Notice thereof to the Obligor. | 
ni In Debt upon a Bond conditioned to ſave harmleſs from twelve Bonds 1 Vere. 35,78. 
ore entered into to the King's Majeſty for Cuſtoms; and ſo Debt againſt an , 442. 
re- Under-Sheriff, upon a Bond conditioned to ſave harmleſs the High She- a eh 
= riff, and a ſmall Breach alledged ; reſolved, that it was not requiſite, that — 
on- the Defendant ſhould have Notice of the Damage, for he muſt ſave 
gel > harmleſs at his Peril. | 
e If the Condition of an Obligation be, to pay a Sum at a certain Day, 1 Rel. Abr. 

the Obligor muſt tender it without any Demand; ſo if a Perſon be 438. 
bound to be attendant on another at all Times when he comes to his Ma- 
1 of D. he is bound to take Notice when he comes to his Manor of D. 
at his Peril. 


av, = . 4: . 

Wk * Alfo, where the Obligor or Covenantor has diſabled himſelf to per- 5 Ce. 21. 

: form the Act, tho? before Notice and Requeſt [were neceſſary, yet here- Moor 452. 
b j i ; : pl. 519. 

Ty y are they diſpenſed with, and the Obligation forfeited. 8 
K ' 479. Poph. 109, Hutt. 48. Winch 29, 30. 


As if A leaſes to B. for twenty-one Years, and covenants, at any 5 Cv. 20, 21. 
Time during the Life of B. upon Surrender of the old Leaſe, to make a Sir Anthony 

new Leaſe, for the Reſidue of the Term; and after A. leaſes to a Stran- pug 46 
er; though B. by the Words of the Indenture, ought to do the firſt ben Eur 450 
FAQ, yet, becauſe A. hath diſabled himſelf to make a new Leaſe, B. ſhall Ph 10g. 
when not be obliged to ſurrender his old Leaſe, without Poſſibility of a new Moor 452. 

ance; ¶ Leaſe; but may bring Covenant, without making any Surrender. ASD P C. 
Time, : hat Covenant lay, without making any Requeſt, tho* by the Covenant the new Leaſe — to be 
ice | ade upon Requeſt, 7 


So if 4. covenants to enfeoff F. S. upon Requeſt, and after enfeoffs an- 5 Ce. 21. jr 
other, J. g. may have Covenant, without making any Requeſt. * 
Vol. III. 8 T If 
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144 If the Condition of an Obligation be (a) to levy a Fine to the Ob- 
458. ligee, he is not bound to levy it, if the Obligee does not fue a Writ of 
1 Rol. Aby. Covenant againſt him. ; FN 

22.5.P. cont. | : ; | 
(a) So if the Condition be, that a Stranger ſhall levy a Fine to the Obligee. Hutt. 48. Winch zo. 
— So if the Condition be to acknowledge a Judgment to F. S. he muſt ſac out an Original. in 
30. Hutt. 48. | 


1 Vent. 71. If the Condition of an Obligation, be, to pay all ſuch Coſts as ſhall be 


ſtated by two Arbitrators, by the Obligor and Obligee to be choſen; the 


(4) So if the Obligee (Y) muſt chuſe an Arbitrator before he can ſhew any Fault in the 


Condition be Obligor. 


to inrol a 

Deed in Guild ball, he is not bound to do it before Requeſt made by the other. 39 F. 3. 3. 1 R.. 
dvr. 4%. 5: eint ent OT 12610 hn ein £41192 it 1 45:21 

1 Rol br. If the Condition of an Obligation be, that whereas the Obligor is Leſ. 
2 ſee for Years from the Obligee of certain I ands, if he renders up the 


. 4 Poſſeſſion of the Land at the End of the Term to the Leſſor, his Heirs 


Pain, adjudg- or Aſſigns, upon Requeſt, then the Obligation ſhall be void, c. and 
ed. 


after the Leſſor aſſigns over his Reverſion, and the Aſſignee, at the End 

of the Term, requeſts him to render up the Poſſeſſion to him; he is bound 

to do it, without any Notice given him that he is Aſſignee; for he 

ought to take Notice thereof at his Peril, in as much as he hath bound 

himſelf to render it up to the Aſſignee. 5 
1 Rol. Abr. If the Condition of an Obligation be, that if the Obligor, with two 
2 Stooke s others, make, an dupon Requeſt ſeal to the Obligee an Obligation of 
Gro. Fac. 652. 49 J. then, Ge. it is ſufficient for the Obligee to make Requeſt only, with. 
like Point out rendering any Writing to them, for he ought to do it at his Peril, 
adjudged. | | 

{ { 


7. Yow the B2each muff be aſſigned and ſet fozth, and 
the Manner of . pleading Perfozmance, and in Bar, 


Cro, Fac. 420 "The uſual Way of declaring and ſetting forth the Breach on a Bond 
S Ele V; is, that the Defendant per ſcriptum ſuum obligatorium ſigillo ſuo ſigillatim, 
Lev. 348. | ( f body. 'r 8 

5 3 acknowledged, Sc. and therein to lay a Place where it was made, that 

6 Med. 306. it may 1 in caſe it be denied; alſo it is uſual to ſay, os 
the Bond was ſealed and delivered; but this has been held not to be o 
Neceſſity, and to be cured by pleading over, the calling it ſeriptum ſium 
obligatorium implying ſo. much; but it hath been held, not to be ſufficient 
for the Plaintiff to declare quod reddat ei ſo much, without adding 
quas ei debet & injuſte detinet. Rs 

0 Cro. Zac: (e) In an Action of Debt for Part of a Debt upon Contract or Obli- 

4e 26 gation, the Plaintiff muſt acknowledge Satisfaction of the Reſidue; for 

2 7 there muſt be no Variance from the Specialty; but (4) in Debt upon 

2 Vent. 129. two Bonds, the Plaintiff in his Declaration may acknowledge the Vay- 

(4) 3 Bulſt. ment of 10 l. in Part, without ſhewing upon which Bond it was paid; 


244. 5 oP Ree” 
1 Rol. Rep. for it is immaterial, and can no way prejudice the Defendant ; all 


423. the Money might have been paid generally, without any Application to 
either Bond. | | * 
1 Lev, 88. In Debt on a Bond with Condition, the Plaintiff may declare generally, 


Salk. 326. and it is on the Defendant's Part to ſhew the Condition, which goes b) 
Way of Defeaſance; and if he demand Oyer and demur, the Plaintiff 
ſhall have Judgment. | | 


Cro. Fac. 315. Error upon a Judgment in Debt, upon an Obligation of 600. the Er- f 


Kiriy ver. Tor aſſigned was, that there was not a ſufficient Breach alledged; for the 


Hayſaker. Condition being that he ſhould enjoy ſach Lands without Evictiom 


1 Mod. 298. 


S. C. cited, and allowed to be Law; and ſo in 3 Mod. 13 5. 1 Vent. 84. 2 Lev. 37. but 3 Lev. 325. 1 Moi ö 


66. ſeems contra; and there ſaid by Fones, that, ſince this Caſe, the Staiutes 21 Fac. 1. and 16 & 
Car. 2. ha ve greatly ſtrengthened VerdiQts, | he 
2 t 
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the Breach was aſſigned in the Recovery by Verdict in Ejectment, upon 
a Leaſe made by one E. and does not ſhew what Title E. had to make 
the Leaſe, but avers, that E. had good Title; and it might have been, 
that he had Title from the Plaintiff himſelf after the Obligation made ; 
and therefore he ought to have ſhewed a good and Eigne Title before the 
Leaſe made; & per Cur', The Replication is ill; for it ought to (a) com- (a) That ir: 
. prehend a full and manifeſt Breach, otherwiſe it is not good. 


715. 


„ 


Debt upon a 


| Bond to per- 
form Covenants, the Replication muſt ſhew a certain Breach ; but in Covenant, it is ſufficient G4 af- 
ſign a general Breach. 1 Salk, 139. 


If the Condition of an Obligation be to deliver, before the 5th of Far”, 1 Salk. 140. 
twenty Quarters of Corn out of a Ship into a Barge, to be brought by 
the Flaintiff to receive the ſaid Corn; and he aſſigns for Breach, that he 
did not deliver it 5 Far. it is good; for when one is obliged to deliver 
and the other to accept, it ſhall be preſumed, that the Plaintiff was there 
before the Time, ready to accept the Corn with his Barge. 


If the Breach be aſſigned after the Action brought, it is ill; as if in 1 Sd. 05. 
Debt on an Obligation for Non- performance of Covenants, the Plaintiff u ver. - 


replies, and aſſigns a Breach in Non-payment of Rent the 2oth of Func, . 
17 Car. 2. and the Bill was filed Triz. 17 Car. 2. which Term ended the porter ſays, 
14th of Fune ; this was held ill. that if the 


| | Obligation 
be for Payment of Money, and the Money becomes payable pending the Action, this nes abs Ac- 


tion good, ſecus where the Condition is for Performance of Covenants; & wide Cre. Elz. 325 4 Leon. 
98. 1 Keb. 106. 


It is ſaid, that in an Obligation for Performance of Covenants, the 1 $i. zo. 
Breach ought to be more preciſe and particular than in Actions of Co- Fenkins ver. 
venant ; but that yet if what is material, and the Subſtance is alledged, 3 BY 
it is ſufficient; as where the Condition of an Obligation was, that the e 
Defendant, a Bailiff, ſhould not let at large any Priſoner arreſted, without 
Licence of the Plaintiff an Under-Gaoler; and the Breach aſſigned was, 
that the Defendant had let at large ſuch a one, whom he had arrcſted at 


d eſtminſter, without Licence, Ec. this was held ſufficient, tho* the parti- 

u, cular Time and Place were not ſet forth, the Eſcape being the material 

at WF Part of the Covenant or Condition. 

at WF If the Replication be repugnant to the Declaration, it makes the De- Crs. Fac. 264. 
of dclaration ill, becauſe the ſubſequent Pleading falſifies the Declaration; as if 1 Sand. 116, 
um 


a Man declares on a Bond made 10 Martii, if the Plaintiff replies, that 226. 
the Bond was delivered 30 Martii, this falſifies the Declaration; becauſe 


; it could not be made the firſt; ſo if the Rejoinder falfifizs the Bar, the 
Bar is vicious. 


In Debt on a Bond, with Condition for Performance of ſeveral Things, 2 bent. 156. 

| the Defendant pleads quod conditio ejuſdem facti ninquam infrada fuit per 

+ [e ipſum, c. and held an ill Plea; becauſe, for ſaving the Bond, it is ne- 

| cefſary for the Defendant to ſhew how he hath performed the Condition; 

and this Sort of Pieading was never admitted. 

Soc if he had pleaded performavit omnia, it had been ill; for the Parti- 1 Leu. 302 

culars being expreſſed in the Condition, he ought to plead to each purti— 

cularly; but if the Condition were for Performance of Covenants in an 

Indenture, Performance generally were a good Plea. 

Debt on a Bond conditioned to deliver Goods on ſuch a Day; the De- ev 145. 

fendant pleads, that he delivered them according to the Form of the Con- Ne Eule 
dition; the Plaintiff demurred, becauſe he ought to have pleaded expreſly, 268. 

cccording to the Words of the Condition, that he delivered them on the 

? Day ; and the Court inclined to that Opinion. — () So in Debt on a Bond (L) 3 Lew 


1ct100 i conditioned to pay a Sum of Money at D. ſuch a Day, the Defendant 245. 
TH pleads Payment at the Day ſecundum effectum conditionis ; the Plaintiff de- 
6 89 11 morred ſpecially, becauſe he does not ſay where he paid it; and it was 


" held 


— 


— — 
* Z 


** — 8 — 
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held to be Form at leaſt; the Plaintiff having demurred ſpecially had 

(a) 2 Salk, Judgment; (2) and generally, where Performance is pleaded, it ought to 

520. be pleaded in the Words of the Condition. 

3 Lev. 164. In Debt on an Obligation for Payment of Money, Ec. the Defendant 
pleads, that at the Time and Place paratus fuit to pay the Money, but 
that no Body was there to receive it; and held ill, on a general Demyr. 
rer, for Want of an obtulit ſolvere; for the Tender only is traverſable, 
not. the Paratus. 

1 Vent. 196. In Debt on an Obligation by a Maſter of a Ship againſt a Merchant, 

Cr. Eliz. 913. for performing of Agreements in a Charter- party; the Declaration was, & 

— Fg ad performationem conventionum ex parte dicti mercatoris obligaſſet ſe gif; 

mendment and magiſiro, Ec. adjudged inſufficient, for Want of the Word Jpſe, or J; 

Feofails, præ dic“ mercator obligaſſet, Ec. 

1 Lev. 55,84. In Debt on a Bond with Condition, the Defendant pleads a collateral 

3 Lev. 17,24. Plea, which is inſufficient ; the Plaintiff demurs, and had Judgment, with. 
out aſſigning a Breach ; for the Defendant by pleading a defectvie Plea, 
by which he would excuſe his Non-performance of the Condition, ave, 
the Plaintiff the Trouble of aſſigning a Breach, and gives him Adyan. 
tage of putting himſelf on the Judgment of the Court, whether the 
Plea be good or not; but if the Plaintiff had admitted the Plea, and 
made a Replication which ſhewed no Cauſe of Action, it had been o- 
therwiſe ; but if the Replication were idle, and the Defendant demur. 
red, yet the Plaintiff ſhould have Judgment, without aſſigning a Breach. 

Selk. 138. vide And in all Caſes of Debt on an Obligation with Condition, (that of 

Tit. Arbitra- à Bond to perform an Award only excepted,) if the Defendant pleads a 

— a ſpecial Matter, that admits and excuſes a Non-performance, the Plain- 
tiff need only anſwer, and falſifie the ſpecial Matter alledged; for he 
that excuſes a Non-performance admits it, and the Plaintiff need nat | 
ſhew that which the Defendant hath ſuppoſed and admitted. 

1 Salk. 138. But if the Defendant pleads a Performance of the Condition, tho' t / 
be not well pleaded, the Plaintiff in his Replication muſt ſhew a Breach; 8 
for then he has no Cauſe of Action, unleſs he ſhew it ; and this Diff 

* 1 Lev. 55, rence will give the true Reaſon, and reconcile the Caſes in the“ Margin, t 


84, 226. 
1 Saund, 102, 1 59, 317. 3 Lev. 17, 24. 1 Vent. 114. Cro. Eliz. 320. Telv. 58. | tl 


. 3 * 


wry 


i Lev. 194. In Debt on an Obligation to pay for what Goods an Apprentice ball 
waſte ; the Plaintiff in Pleading need not ſhew what the Goods were, for b 
he is to recover the Penalty of the Bond ; otherwiſe in Covenant. P 
Saund. 116. Pleading the Breach of a Condition of a Bond, eo quod it was not paid, 
2 Vent. 278. Oc. is a good Affirmation; as in Avowry, & quia the Rent was Ar- 
1 Lev. 194. rear, is good; ſo in all Aſmpſits on collateral Promiſes to pay on Re- 
queſt, licet ſuch a Day and Place he requeſted, is an Affirmation, and 
traverſable. 18 


2 Leu 12,75 Pleading a Bond by a Teſfatum exiſtit is not good, tho' it be with 2 or 
1 Saund. 275. hic in Curia prolat”. | | th 
3 Lev. 50. Debt on an Obligation conditioned to perform Articles, the Defendant © ha 


demands Oyer, and then pleads the Articles and Performance; the Plain 
tiff prays they may be entered in hec verba, and then demurs ; becaul: We 
the Defendant in pleading the Articles omitted Part; and the Plaintif 
had judgment; for perhaps he might have aſſigned the Breach in tho 
omitted, of which Advantage he is by this Means deprived. : 
1 Salk. 172, In Debt on a Bond, with Condition to exhibit an Inventory to g þ 
Eccleſiaſtical Court before ſuch a Day, it is not enough for the Defer 
dant to plead, that there was no Court held, but he muſt plead alſo thi 
he was there ready; for he muſt ſhew that he has done all that could , 
on his Side toward a Performance. So if the Condition were to Jev) "i 
Fine in Oct. Hill. by which the Obligee is to ſue out the Writ of Co 


nant ; it is not enough for the Defendant to plead, that no Writ of © 
5 vena 


and 


ith 4 


Plain- 
ecauſe 
aint) 
thoſ: 


Defer 
fo thil 
zuld de 

lev} * 
Cobe 


vent 
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venant was ſued out, but he muſt plead that he was there ready at the 
Day, and no Writ of Covenant was ſued out; ſo if the Condition were 
to pay Money to 7.S. at a certain Time and Place, it is not enough 
for the Defendant to ſay that the Obligee came not, without ſaying 
that he was there ready and offered, Ec. 5 

In Debt on a Bond, the Defendant may have ſeveral Pleas in Bar; as 
ir the Plaintiff ſue as Executor, the Defendant may plead the Releaſe 
of the Teſtator for Part, and for the Reſidue the Releaſe of the Plain- 
tiff; ſo he may plead Payment as to Part, and as to the reſt an Acquit- 
tance. 

In Debt on an Obligation, if Not guilty be pleaded, and there be a Ny 56. 
Verdict for the Plaintiff, it is aided by the 16 & 17 Car. 2. becauſe being © Ez 775» 
an ill Plea, and a falſe one, the Plaintiff ought to have his Judgment, © es; 
both for the Badneſs of the Plea, and for its falſhood ; but tho? the Ver- 
dict had been for the Defendant, yer the Plaintiff ſhould have Judgment, 
becauſe the Declaration is not anſwered by the Plea. 

In Debt on a Bond conditioned for the Payment of 105 J. the Defen- Cre. Fac. 585. 
dant pleads Payment of 100 J. ſecundum formam & effettum Conditionis ; Cre. Car. 393. 
the Plaintiff replies, non ſolvit predif? 105 1. this is an immaterial Iſſue 
not aided by the Statute; for the Plaintiff has not traverſed the ſame 
Payment that is in the Defendant's Plea, | 

In Debt on an Obligation, the Defendant pleads Payment of 50 J. Cro.Fac. 549- 
14 Junii, 11 Fac. according to the Condition; the Plaintiff replies, quod non i Faund. 282, 
folvit 50 J. pradi 14 Aug anno 11. ſupradift, quaſi ad eundem diem ſolviſſe * 
debuiſſet, hoc, Oc. the Verdict found, quod non ſolvit pra did 14 Juni, 


1 Salk I 80. 


pront the Defendant had alledged. The Objection here was, that no Iſſue 


was joined; becauſe they do not meet in the Time the Money was paid, 
but the Word Auguſt being plainly Surlpuſage; for when he ſaid g, non 
ſolvit predict” 14 die, it is a {ſufficient Traverſe, without the Word Au- 
guſt ; and Auguſt is plainly repugnant to the Word prædict', for predict“ 
refers to June; and ſuch Surpluſage, being a Repugnancy to what was 
before material, was idle and void. 
If one declare on a Bond made 10 Martiz, if the Plaintiff replies, that Cro. Fac 264 
the Bond was delivered 3o Martii, this falſifies the Declaration, becauſe ! S., 
it could not be made the firſt, and is therefore vicious. 236. 
In Debt on an (a) Obligation the Defendant cannot plead Nh debet, H 
but muſt deny the Deed by pleading Non eſt factum; for the Seal of the Hob. 5 


Party continuing, it muſt be diſſolved eo Ligamine quo Ligatur. (a) Bur if 


the Debt be 


© due by ſimple Contract, then he may plead Ni debet; for it does not appear that there is any Debt 
Continuing. 2 Inſt. 651. Hob. 218. 


If the Condition of an Obligation be, that the Deſendant ſhall diſcharge Carth. 375 


or acquit, or free the Plaintiff of or from ſuch a Bond, or Rent or Action, 
or from any other particular Thing aſcertained in the Condition, there 


the negative Plea, Non dammificatus, is not good; becauſe the Defendant 
© hath undertaken to do an AR in Diſcharge of the Plaintiff; but where 
the Condition is only to free, or to diſcharge or indemnify the Plaintiff from 
an) Damage, or Coſt, or Trouble which ſhall or may happen by Reaſon of 
© ſuch Bond, Rent or Action, or other particular Thing therein mentioned; 
in ſuch Caſe the negative Plea is ſufficient, becauſe it doth not appear 
that any Damage hath happened to the Plaintiff; and if no Damages 
© have happened, then it is impoſſible that the Defendant ſhould ſhew in the 
Affirmative the Manner how he had freed or diſcharged the Plaintiff ; 


© therefore it lies on the Part of the Plaintiff, by Way of Reply wherein 
he was damnified, | 
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@A) Of the Nature of an Office, and the ſeveral Kinds 
of Ottices. 

(B) Offices, by what Authozity created, 

(C) Who hath a Right of granting oz aſſigning an 
Office; and therein of one Office's being incident to 
another, 

(D) Of the Gzant of Offfces by Eccleſiaſtical Perſons, 
(E) Of the Ceremony requiſite to a compleat Creation 
o2 Gzant, and of the Oaths required by Statute, 
(F) Of the Offence of Buying. and Selling an Office, 

and what Offtces are pꝛohibited to be thus diſpoſed of, 

(G) What Remedies a Perſon having a Utght to an 
Office mult purſue, to be let into the Enjoyment of 
it, and how a Diſturbance fs puniſhable, | 

(H) Of the Nature of Offices as to their Duration and 
Continuance ; and therein of their being grantable 
in Fee, fo2 Life, Pears, at Mill and Reverſton. 


(1) Offices by whom to be executed, and who are inc: 


*. 


pable thereof. | | 

(Kk) Of the Manner of executing them; and therein ol 
Offices that are incompatible, and where an Office 
map be executed by two oz mo2e Perſons, 

(L) Of the Execution of an Office by Deputy; and 
therein of Superfozs being anſwerable foz their De⸗ 

puties. | 

(M) Of the Fozfeitures of an Office. | 

(N) Ghere koz Cozruption and oppꝛeſlive P2oceedings 
Officers are puniſhable ; and therein of Bziberp and 
Extoꝛtion. 


1 


(a) Signifies 
Truſt, and 


(A) Of the Nature of an Office, and the i 
veral Kinds of Offices. þ 


the next Place the (a) Charge of iuch Duty; and that it is a Rule, g 


that where one Man hath to do with another's Affairs againſt b BW, 


| is ſaid, that the Word Officium principally implies a Duty, and in : 


Will, and without his Leave, that this is an Office, and he who 


the Statute 1N it is an Officer. 


25 that no Popiſh Recuſant ſhall exerciſe any Office or Charge. 5 Mod 431. 


4 Ther: 1 


—_— 
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There is a Difference between an Office and an Employment, every 2 Sid. 143. 
Office being an Employment; but there are Employ ments which do not 
come under the Denomination of Offices; ſuch as an Agreement to 
make Hay, plough Land, herd a Flock, Sc. which differ widely from 
that of Steward of a Manor, Ec. 
By the antient Common Law, Officers ought to be honeſt Men, le- 2 Inf 32, 
gal and ſage, & qui melius ſciat & poſſit officio illi intendere; and this, 456. 
ſays my Lork Coke, was the Policy of prudent Antiquity, that Officers 
did ever give Grace to the Place, and not the Place only to grace the 
Officer. . 
Officers are diſtinguiſhed into Civil and Military, according to the Na- 
ture of their ſeveral Truſts. 
Offices are diſtinguiſhed into thoſe which are are of a Publick, and Carth. 479. 
thoſe which are of a private Nature; and herein it is ſaid, that ever 
Man is a Publick Officer, who hath any Duty concerning the Publick ; 
and he is not the leſs a Publick Officer, where his Authority is confined 
to narrow Limits; becauſe it is the Duty of his Office, and the Nature 
of that Duty, which makes him a Publick Officer, and not the Extent of 
his Authority. | 
It hath been held, that the Commiſſioners for purging Corporations 1 $14.94, 132. 
could not take Notice of or remove an Attorney of a Court, it not be- 1 Lew 75. 
ing a Publick Office in which the Government was concerned. 1 —_ 
x rs Calc, 
It hath been doubted, whether the Cenſor of the College of Phyſi- 3 431. 
cians, be ſuch an Officer as is compellable to take the Oaths preſcribed by Carth. 478. 
| the Statute 25 Car. 2. it being urged, that the Over-ſight and Inſpection 7 King ver. 
of Medicines was of a private Nature; and that no Offices were within I 
the Intent of that Statute, but ſuch as related to the Revenue, or to the 
Conſervation of the Peace ; and that particular Powers created for parti- 
cular Purpoſes were not within that Statute, 
Alſo Offices are diſtinguiſhed into antient Offices, and thoſe which are 9 C. 95. 
of (a) new Creation; and herein it is obſervable, that conſtant Uſage Cro Elz. 636. 
+ hath not only ſanctified the firſt Eſtabliſhment of ſuch antient Offices as 2 Kol. Abr. 
have exiſted Time out of Mind, but alſo hath preſcribed and ſettled the "wy. 


Carth, 4 7 9. 


£ 5 : : Cro. Car 513. 
Manner in which they have and are to continue to exiſt, in what Man- 2 c = 
ver to be exerciſed, how to be diſpoſed of, c. 1 Show 436. 


er; : (a) No Of- 
| ficer, that is conſtituted by Act of Parliament, hath more Authority than the AG that creates him, 


or ſome ſubſequent Act of Parliament, doth give him; for he cannot preſeribe as an Officer at Com- 
Law may do. 4 Inft. 267. at” 


d There is alſo another Diſtinction of Offices into ſuch as are Judicial, 1 Von 109. 
N and ſuch as are Miniſterial Offices only; the firſt, relating to the Admini- 4. 35: 
{tration of Juſtice, or the actual Excrciſe thereof, muſt be executed by? 5 
Perſons of ſufficient Capacity, and by the Perſons themſelves to whom 
they are granted; and herein alſo ancient Uſage and Cuſtom muſt govern. 


(B) Offices, by what Authority created. 


Rule, 1 Tux King is the, univerſal Officer and Diſpoſer of Juſtice within „ 346 
{| bi . this Realm, from whom all others are ſaid to be (/) derived; but yet 2 ep · 
oö '© cannot create any new Office inconſiſtent with our Conſtitution, or Cartb. 478. 
prejudicial to the Subject. | (b) Offices 


. | are ſaid ro 
de in the King, where the King may grant or nominate to the Office, but hath not the Office in him 


The o uſe or execute. Co. Lit. 3. b, 2 Vent. 270. 
F There 


— 
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2 Inſt. 540. There are three Things, ſays my Lord Coke, which have fair Pretences, 
yet are miſchievous; 1/, New Courts; 24, New Offices; 34, New Cor. 
porations for Trade; and as to new Offices, either in Courts or out of 
them, theſe, he ſays, cannot be erected without Act of Parliament; 
for that under the Pretence of the common Good, they are exerciſed 0 
the intolerable Grievance of the Subject. N 

1 Fon. 231, An Office granted by Letters Patent for the ſole Making of all Bills, 

Mounſon ver. 1 and Letters miſſive in the Council of Tork, was held un. 

{ Lyſter. reaſonable and void. 

| 1 Co. 116. One Chute petitioned the King to erect a new Office for regiſtring all 

| and ſeveral Strangers within the Realm, except Merchant Strangers, and to grant the 

0 Caſes there ſaid Office to the Petitioner with or (a) without a Fee; and ir was re. 

0 n ſolved by all the Judges at Serjeants- Inn, that the Erection of ſuch ney 

(a) It hath Offices, for the Benefit of a private Man, was againſt all Law of what 


| been held Nature ſoever. 

|, clearly, that | | 

| in the Conſtitution of a new Office or Officer, it is not neceſſary that an annual or caſual Fee 
ſhould at firſt be annexed to ſuch Office. Moor 809. 


* 


mes — tl 3 Wy 5 


4 Inft. 200. King E. 4. by his Letters Patent bearing Date 10 OF. Anno 15. of 
Paſch. 6 Fac. his Reign, reciting, that where there was no Office of the Chancellor of 


An of the Garter, that there ſhould be ſuch an Office of the Chancellor of / 
Caſe. the Garter, and that none ſhould have it but the Biſhop of Salisbury for Þ 0 
Moor 808. the Time being, we will and ordain, that Richard Benchamp, now Biſhop 
8. C. of Salisbury, ſhould have it for his Life, and after his Deceaſe, that his 


Succeſſors ſhould have it for ever; and amongſt divers other Points it 
| (b) So if the was reſolved unanimouſly, that this Grant was void; (4) for that a nen J 
King grants Office was erected, and it was not defined what Juriſdiction or Authority I a; 


— . — by the Officer ſhould have, and therefore for the Uncertainty it was void. I tie 
the Name o | 

þ an Office um feodis inde ſpefantibus, and it appears to the Court to be new, the Grant is void. 9E N 
10. 2 Sid. 141. | Off 
[ | Ec 
Hob. 63. The King cannot grant to any Perſon to hold a Court of Equity, tho I the 


he may grant tenere placita; for the Diſpenſation of Equity is a ſpecial m0 
Truſt committed to the King, and not by him to be intruſted with any bro 
other, except his Chancellor. | faf 


is. — _—_ » pe — 


(C) Who hath a Right of granting oz aſlign- 
ing an Office; and therein of one Office's 
being incident to another. 


4 Co. 32. Here-ever one Office is (c) incident to another, ſuch incident Of 
Mitton's Caſe, fice is regularly grantable by him who hath the principal Office; 
925 a and on this Foundation it hath been held, that the King's Grant of tit 
, Land belong Office of County-Clerk was void, it being inſeparably incident to th WW 
to an Office, Office of Sheriff, and could not by any Law or Contrivance be tak! 


by the Grant away from him. 
of the Office 


by Decd the Houſe or Land paſſeth, as belonging thereunto. Co. Lit. 49. a. Vaugh. 178. cited. 


1 Salk. 439 So the Office of Chamberlain of the King's Bench Priſon is inſep# 

9 rably incident to the Office of Marſhal; and therefore a Grant of tt 

:1. Like Office of Marſhal with a Reſervation of the Office of Chamberlain 

Neat. is void. 18 
0 


4 


— — 
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So it hath been reſolved, that the Office of Exigenter of London and 
other Counties in Hugland, is incident to the Office of Ch. Juſt. of C. B. 


and that therefore a Grant thereof by the King, though in the Vacancy 
of a Chiet Juſtice, is null and void. 


771 


Dyer 175. 4. 
p! 25. 

1 And. 152. 
N vide Show. 
Par. Ca. Sir 


Rowland Holt's Calc. 


My Lord Coke ſays, that the Juſtices of Courts did ever appoint their 
Clerks, ſome of which after by Freſcription grew to be Officers in their 
Courts; and this Right which they had of conſtituting their own Of- 

fcers, is further confirmed to them by em. 2. cap. 30. the Reaſons 
whereof are twofold, 1/7, For that the Law doth ever appoint thoſe that 
have the greateſt Knowledge and Skill, to perform that which is to be 
done. 24ly, The Officers and Clerks are but to enter, inrol, or effect that 
which the Juſtices do adjudge, award or order; the inſufficient doing 

whereof maketh the Proceeding of the Juſtices erroneous, than the which 
nothing can be more diſhonourable and grievous to the Juſtices, and 
prejudicial to the Party. 


f 


) Of the Gant of Offices by Eccleſiaſtical 


Eccleſiaſtical Perſons, may grant Offices to bind their Succeſſors, 


Offices are not within 32 H. 8. to be granted by the Biſhops or other 
Eccleſiaſtical Perſons ſolely, ſo neither are they conſtrued to be within 
hy the Reſtraint of 1 & 13 Eliz. and therefore remain perfectly at the Com- 
ea nion Law, and by Conſequence, to bind the Succeſſor, muſt be con— 
any brmed in the ſame Manner as all other Grants or Alienations of Eccle- 
faſtical Perſons at Common Law muſt have been; and theſe Grants ap- 
pear generally to have been made for the Life of the Grantees ; for it 
were too ſevere and rigid a Conſtruction, to confine them to be made de- 
— EFtcrminable on the Death, 'Tranſlation, or other Promotion of the Biſhop, 
Dean, Ec. who made them; and would diſcourage Men of Ability and 
Capacity to undertake the Exerciſe thereof; and to grant ſuch Offices 
vw ſor twenty-one Years, or any other Term of Years, would introduce 
f 's many Inconveniences, by letting in Executors, Strangers, and other un- 
02 Waualified Perſons, to the Exerciſe thereof; and therefore any Grant of 


and the Benefit of the Succeſſors, which thoſe Statutes intended to pro— 
de for, and by Conſequence will not bind them. | 

& But if ſuch Offices have been anciently granted to one for Life, this 
Wiuces no Neceſſity of their being granted to two for their Lives; and 
Werefore ſuch Grant to two for their Lives, will not bind their Succeſſor, 
Wo one of the Grantees ſhould die in the Life of the Grantor, ſo as 
Were were but one Life in Being againſt the Succefſor ; becauſe by ſuch 
Prant to two the Grant was faulty in its Foundation, and therefore ſhall 


U 0t- 
fre; 
f the 
to dne 


takel 


WY Wot be helped by ony Accident after: So if the Office hath been antiently 

Wanted to one with an antient Fee, and after a Grant is made to an- 
-nſeps ther in Reverſion, after the Death of the firſt Grantee; this ſhall nor 
of we the Succeſſor, for there can be no Neceſſity urged to juſtify this; 
\erlain des that, the Grantee in Reverſion, by Sickneſs or other Accident, 


Jy become incapable to exerciſe ſuch Office before it comes into Poſſeſ- 
os \ 0). III. 8 X | fon ; 


2 Inft. 4:5. 
4 Mod. 173. 
cited. 


II E RI it will be proper to take Notice how far Biſhops, and other Co. Li 44. a, 


1 Co. 58, 61+ 


and how far not; wherein the Rule is, that ſuch Offices as are an- $, op. of 


arum's 


tient, and of Neceſſity to be excerciſed by ſome other Perſon, they may cafe. 
prant, together with the antient Fee for exerciſing thereof; and as theſe Cro. Car. 49. 


Ley 71, 19+. 


Iuch Offices for Years, ſeems againſt the Policy of the Common Law 


10 Co. 61- 
Cro. Car. 49. 
11 Co. 4. 
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ſion; and if the Biſhop, or other Spiritual Perſon, might grant ſuch 
Offices to two, or grant them in Reverſion, they might abuſe that 
Power, and grant them to twenty, or for twenty Lives in Reverſ,,, 
one after another, which as they cannot be juſtified from any Necefjit,, 
ſo they would be inconvenient, by tying up the Succeſſor's Hands from 
chooſing ſuch Officers as he thought neceſſary and proper for the Di. 
charge of ſuch Offices; and therefore no Confirmation will make good 
ſuch Grants againſt the Succeſſor. 

cr EH 636, The Biſhop of Norwich, having the Office of High Steward of his 

Sampler ver. Courts, to which a Fee of 101. per annum appertained, and alſo the 


— 


Watts. Office of Under-Steward of the ſame Courts, to which a Fee of 41. per 
Y ot ih oY anuum appertained, granted the Office of Under-Steward to three for their 
Ley 74 Lives, whereof one was within Age, and the other two being dead, the 


Dyer 80. h. Infant grants over the Office to the Defendant, and then the Biſhop gran, 

in Margie. both theſe Offices to the Plaintiff with the Fees; and by the Books, both 
theſe Grants ſeem to be void ; the firſt, becauſe it was granted to three, 
where the Cuſtom warranted a Grant thereof only to one; and alſo, he. 
cauſe the ſurviving Grantee was an Infant, and ſo not capable of a judi. 
cial Office, as the Steward of a Court is: The 24, becauſe both were 
granted to one Perſon, where they had uſually been granted to two fe. 
verally, with diſtin Fees, and therefore the Grant of both to one Per. 
ſon neither neceſſary nor convenient, and by Conſequence not binding 
againſt the Succeſſor ; alſo ſuch Grant of either the ſaid Offices in Rexei. 
ſion would not bind the Succeſſor, for the Reaſons before given. 

10 Ce. 61. b. Rut altho' the Biſhoprick, Deanery, Sc. were founded but of he 


Cro. Car. 48. Times, yet the Grant of ſuch Offices as are neceſſary, and cannot le ; 
9 exerciſed by the Biſhop, Dean, c. in Perſon, may be granted, together 
of Ely's Cafe. with a reaſonable Fee for the Exerciſe thereof ; (the Realonableneſs where- 
Ley 78, So. of the Court where the Cauſe depends is to be Judge ;) for theſe can- . 
not be ſaid to tend to the Impoveriſhment of the Succeſſor, but rathe p 
for his Benefit, by providing Officers fit and qualified to take Care 0 _ 
the Revenues; and therefore ſuch Grants are not within the Reſtraint of 4 
1 © 13 Elix. but not being warranted by 32 H. 8. they muſt be confirmed £; 
by all Perſons intereſted therein; becauſe they remain at Common Las, - 
untouched by any of the Statutes. | 
2 Lev. 136. In an Action upon the Caſe, for diſturbing him of his Office of Regiſter hi 
3 Keb, 472, to the Biſhop of Briſtol, which was a new Biſhoprick taken out of the W c 
$06. NEO Biſhoprick of Sarum, and founded in the Time of H. 8. and which had 
ver. Pawnal. . 3 : a 
been granted ſeparalibus temporibus after the Foundation to one, and his A. 
Aſſigns for three Lives, Sc. theſe Differences were taken and agreed to bi: 
by the Court. 1/7, That the Biſhop of a new Biſhoprick may grant Of we 
fices of Neceſſity for Life. 24ly, If an Office hath been uſually granted 8 
by the Biſhop of a new Biſhoprick, for three Lives, with the Conſent * 
(a) Cro. Car. or Confirmation of the Dean and Chapter, (a) before 1 Eliz. it m G. 
258, 279. be now granted accordingly. 344%, Be the Biſhoprick new or old, in? Ex 
* % Was not fo granted, but granted always before 1 Eliz. for one or two Lie tut 
Accord. that it cannot be granted by the Biſhop after 1 Eliz. for three Lives. 440 "W Ca 
ſuch Grant it was granted before 1 Eliz. for three Lives, and after the Statute bu 77 
before 1 Eliz. for one Life, yet this ſhall not abridge the Power of the Biſhop, bu: Wi ma, 
. he may grant it for three Lives, Oc. And in the principal Caſe, I ue. 
ving been Verdict, finding that it had been granted ſeparalibus temporibus after rh | th; 
antiently ſo Foundation to one and his Aſſigns for three Lives, was held detec" ſug 
granted. becauſe it might be ſo granted after the Foundation, and yet be afte! * 
1 Fliz. and therefore a Venire facias de novo was awarded to ſupply . pra, 
Defect. | the 


| Bridg.30, 32. The Biſhop of Chicheſter was ſeiſed in Fee of a Park in Right of 65 


os Car. 47. Biſhoprick, and had the Office of Park-keeper, which he by Deed 44 Elie 
u 71. 


Eiſhop of Chicheſter ver. Freedland. Cro. Car. 16. Cock ver. Tunger. Ley 75. 
1 grab 


* * 
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rants to the Defendant for his Life, & ulterins conceſſit pro execntione of- 
ficii predic” five Marks, with a Clauſe of Diſtreſs, una cum a Livery, or 
135. 4 d. per annum, nec non paſturam pro ducbus equis in the ſaid Park 
yearly, und cum the Windfalls, with Clauſe of Diſtreſs for the {aid Rent, 
or Annuity of five Marks, and Livery, or 13 5. 44. and th's Grant was 
confirmed by the Dean and Chapter; and for Non-payment of the five 
Marks the Defendant diſtrains, and avers the Office and Fee of five 
Marks to be antiently granted, but makes no Averment for the Reſidue, 
The Plairtiff, in Bar of the Avowry, pleads the Statute 1 Ez, and ſays, 
that the Paſturage was never granted before, and derives a Title to him- 
ſelf under the preſent Biſhop, Succeſſor to the Grantor ; and in this Caſe 
it ſeems to be agreed by all, that if the new additional Fees had been in 
another Clauſe, diſtinct from the Grant of the Office and five Marks; 
or had been granted for another Conſideration; or if the Biſhop had 
granted the Office and five Marks for him and his Succeſſors, and had 
granted the Paſturage, ard other additional Fees, during his own Life 
only ; that in theſe Caſes the Grant had been good, for the antient Of- 
fice and Fee, to bind the Succeſſor, but not for the additional Fees ; or if 
the Grant of the Office had been with a Fee of 5 . where the antient 
Fee was but five Marks; there the Grant being intire would have been 
void in toto againſt the Succeſſor ; but whether theſe Grants were di- 
ſtinct or intire ſeems the only Diſpute in the Caſe; wherein the Court 
was divided; two Judges holding that they were ſeveral and diſtin, 
and two, that they were intire and depending on each other, and therc- ' 
fore void in the whole againſt the Succeſſor; bur a Variation in the Days | 
of Payment of the antient Fee, as if ir were formerly payable at one 
| Day, and is now reſerved payable at two, will not vitiate the Grant. 
1 In Replevin, Defendant avows upon a Grant to him by the Dean 1 Prowwnl 132, | 
: and Chapter of, Ec. of the Office of Caterthip of the Church for Life, Eumphry ves, i 

| with an Annuity of 6J. per annum, for the exerciſing thereof, and a TIO i 

[WF Clauſe of Diſtreſs; and avows for the Annuity, and avers, that it was an 

ancient Office pertaining to the Dean and Chapter, Cc. but does not aver 

that the Annuity was an antient Annuity ; the Defendant pleads 13 Eliz. ill 

Sc. and ſhews the Death of the Dean Grantor, and the Election of an— | 

other, Ec. and upon Demurrer adjudged, that the Grant was void. EE) | 

The Biſhop of Landaff in 1672. granted the Office of Chancellor of 4 Mod. 16, 6 

his Dioceſe to A. and B. and the Survivor of them for Life, and this was 17,8 Jenes ' 

confirmed by the Dean and Chapter; and now A. being dead it became ©” Bean. 

a Queſtion, whether this Grant to two were good againſt the Succeſſor. 

And the Court held, that if it had been anciently ſo granted, it would 

bind the Succefſor ; and to prove it antiently ſo granted, four Grants 
| were produced, three of which were made in the Time of one Biſhop, 
and the laſt in the Year 1620. from which Time to this preſent Grant 1 
in 1672. no ſuch Grant to two had been made, and the firſt of theſe . 
Grants was about 50 Years after 1 Elz. yet the Court held this ſufficient | 
| Evidence to prove this Office antiently grantable to two before the Sta- 
| tute 1 Eli. (as the Preſcription muſt be to warrant it;) and one Ridley's 
| Caſe was mentioned of the Office of Regiſter of Briſtol, wherein my Lord | 
| Hale was of Opinion, that if it could be ſhewn, that ſuch Grants were | | 
made ſome Time after the firſt Eliz. it would be an Evidence that ſuch 4 
| were alſo made before the Statute; and upon a ſpecial Verdict finding E | 
| this Matter, the Court gave Judgment accordingly, that the Grant was 
ſußffciently warranted by antient Uſage ; and had no great Regard to 
the Objection of its being a judicial Office, which cannot by Law be 
| granted to two, being ſupported by ſuch Uſage, and no Diminution of 
the Succeſſor's Revenue, which thoſe Statutes were made to ſecure. 


Some 
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160k 66-2, Some hold, that when ſuch antient Office and ancient Fee are granted 
but Quere; together, with ſome new additional Fees, yer if the Diſtreſs and Ayoy. 
for others ry be only for the antient Fee, that the Avowant need only make A. 
hold, that yerment, for that Fee for which he diſtrains, that it was antient ; and 
jw 28 the Plaintiff, if the other Fees were new, ought to ſhew it in Avoidance 
make Aver. of the Grant; for the Avowry, being only for the antient Fee, needs 


ment for all, meddle with no more, that being only in Queſtion. 
becauſe he is : ; 
in the Nature of a Plaintiff, and is to make a Title, Vide Cro. Car. 48 9, 50. Ley 73, 77. 


— 


| Cro. Car. 258. In an Action upon the Caſe, for diſturbing him in the Exerciſe of 


3 the Office of Commiſſary of the Biſhop of Lincoln, and of Official to 
"ou Vs the Archdeacon of Leiceſter, upon Not guilty pleaded, it was found 
Lamb. that theſe were antient Offices of Judicature, always granted to one 
Perſon for Life, the one by the Biſhop and the other by the Archdeacon, 
till 1609. when they were granted by the Biſhop and Archdeacon ſeverally 
to A. and B. for their two Lives; and after 1614. were likewiſe granted 
to B. and C. with Confirmation of the Biſhop's Grant, by the Dean and 
Chapter, and of the Archdeacon's Grant by the Biſhop, Dean and 
Chapter ; and that after the Death of that Biſhop and Archdeacon 
their Succeſſors ſeverally granted both the ſaid Offices ro the Plaintiff; 
who being diſturbed by C. brought this Action and had Judgment; for all 
the Court held theſe Offices Parcel of the Poſſeſſions of the Biſhoprick and 
Achdeaconry, and exprefly within the Word Hereditaments in the 1 & 13 
Eliz. and therefore being uſually granted in Poſſeſſion, the Grant thereof 
in Reverſion is without warrant, and no Neceſſity can be urged for ſo 
doing; and the Acceptance by B. of the ſecond Grant, where C. wi 
joined, was no Surrender of the firſt, and by Conſequence the reſpettive 
Succeſſors were not bound by theſe Grants, but might lawfully, as they 
have done, grant both theſe Offices to the Plaintiff for his Life; and 
therefore he had Judgment. 
Cro Car. 279, But where the Office of Regiſter of a Biſhop hath been uſually grant 
555 ed as well in Reverſion as in Poſſeſſion, there a Grant to one of ſuch 
i Jon. zio. Office for Life, where by the Death or Surrender of the preſent Of 
n og Abr. fjcer it ſhall become void, is good, and ſhall bind the Succeſſor, and is 
Yong ver. not within the Reſtraint of either of the ſaid Statutes ; becauſe, being 
Stowel. uſually ſo granted, it might proceed at firſt from a Reaſon of Conte: 
March 38. nience and Neceſſity, that the Office might always be kept full, and 1 
44 BG Perſon always ready to execute it, for the Benefit of the King's Subjects; 
for tho” there is no Reverſion of an Office, unleſs it be an Office of Inheri- 
rance, yet it may well be granted in Reverſion, habend after the Death ofthe 
preſent Officer; which is no more than a Proviſion of a Perſon to ſupply 
it, when it becomes void; and if ſuch Proviſion has been uſually made, 
the Cuſtom and Uſage gives Sanction to it; but then ſuch Grant mull 
be confirmed, as is ſaid before; and therefore where ſome Books bold 
ſuch Grant of Offices in Reverſion not good, it muſt be taken with thi 
Diverſity, that they have not uſually been ſo granted, but only in Pol 
ſeſſion, and then to grant them in Reverſion is not warranted by the 
Ciuſtom, nor ſhall bind the Succeſſor. 
Cre. Car. 279, But in the laſt Caſe, where the Office of Regiſter was granted by tit 


555» 557- Biſhop to an Infant, then about eleven Years of Age, habend after tit : 


1 310. N ffi 
| 5 * 1% Death or Surrender of the preſent Officer, exercend* per ſe vel Tai; 


123. 


1 


De put ſuum cum vadiis, Ec. and when the Tenant for Life died, the 
Grantee in Reverſion was then thirty Years of Age; all the Court heb 
his Infancy, at the Time of the Grant, no Cauſe to avoid it; becauſ ſe 
at the Time it fell into Poſſeſſion, he was of ſufficient Age to execute it, 
and tho? it had fallen vacant during his Minority, yet as this Caſe is, e 
Grant would have been good, becauſe it is to be exerciſed per ſe vf νι | 
{fic Deputat', &c. and therefore tho' he were not capable of exerciln; 8 


1 


ad . 


t. 


—— 
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it himſelf, (as Writing and a little Latin would ſufficiently qualify him 
for; it being only to write and regiſter Acts done in Court,) yet he | 
might have put in a ſufficient Deputy ; and therefore they denied the lf 
Opinion Co. Lit. 3. b. that the Grant of the Office of Steward of the vl 
Court of a Manor, either in Poſſeſſion or Reverſion, to an Infant was ot 
void, as uncapable, and wanting Knowledge to exerciſe it, unleſs it were "i 
to be underſtood that there was no Clauſe of exerciſing it per ſe vel ſuffi,” 
Deputat', and that the Infant himſelf was of ſuch tender Age, that by no 
Intendment he was capable of exerciſing it himſelf; but they held, that 
(a) if there were ſuch Clauſe, then it would be good, and he might ap- ( r4 O 
point a ſufficient Deputy; and if he did not, it would be a Forfeiture Fac. 18. | 
of his Office, notwithſtanding his Infancy ; and of the Sufficiency of the Hob. 148. | 
Deputy the Lotd of the Manor, or Judge of the Court, were to be Judges; \ N 87. 
and if the Deputy ſhould miſdemean himſelf, or prove unskilful in his * “ 4, 
Office, it would be a Forfeiture at the Infant's Peril; and this ſeems to 
be the Diverſity taken in the Books; beſides, if the Caſe in Co. Lit. be 
meant of the Office of Steward of a Court-Leet, it may be good Law, be- 
cauſe that is a Judicial Office, which perhaps cannot be executed by De- 
puty; bur if it be meant of a Court-Baron, then the general Opinion (0) Vide 9 co 
of the (b) Books is againſt it, which held, that the Steward of a Court- 48. 49. 
Baron may make a Deputy, tho' there were no expreſs Power given 4 — 5 5 
him for that Purpoſe; for that it is an Office purely miniſterial, (for the 113 148. 
Suitors are Judges in the Court-Baron) and conſiſts in entring Plaints, 11 Co. 87. 
Surrenders, Admittances, &c. in the Nature of a Regiſter; and tho' an Cre. Fac. 16, 
Infant ſhould have the Stewardſhip of both Courts, tix. the Court-Leet 
and Court-Baron together, and that he ſhould be incapable to exerciſe 
that of the Court-Leet, and therefore the Grant thereof to him ſhould 
be void; yet for the Court Baron the Grant would continue good, and 
| he might either exerciſe it in Perſon, or by a ſufficient Deputy; and per- 
haps upon this Diverſity the Books may be reconciled ; for they agree, 
that if an Office of Judicature or Learning be given to a Man utterly 
” incapable of it, no Clauſe of exerciſing it by Deputy, or otherwiſe, will 
mend the Caſe, or make the Grant good; for it muſt radically veſt in 
the Grantee before it can go in Title of Procuration, or Deputation, to 
another. f 14 
But where the Dean of udſor, having Ordinary Juriſdiction, by Ney 153. 1 
Deed made ſuch a one his Commiſſary, which was confirmed by the Prebend of 4d 
Dean and Chapter, yet after his Death it was held the Succeſſor was Hat herley's 4 
not bound thereby, becauſe this was a Judicial Office and Authority ; * 1 
which tho' it may be exerciſed by a Subſtitute, yet it is in Law in tſie * 
Ordinary himſelf; and Excommunication, Probate of Teſtaments, and i. 
de, ſuch like, they may be tranſacted by the Commiſſary, yet it muſt be in the WT | | 
Name of the Ordinary, and if the Ordinary offends, the Subſtitute ſhall be * 
sold U puniſhed; and therefore this Grant can continue no longer than the Ordi- | \ 
this T nary himſelf who grants it; for if it ſhould bind the Succeſſor, then he 
could not remove him, tho” he were anſwerable for his Acts and Offences ; 
the E which would be hard ; therefore this Grant determines with the Death 
or Remotion of the Ordinary, and then no Confirmation can make it | | 
good after; and the Archbiſhops, in their ſeveral Provinces, have the | 1 
Ordinary Juriſdiction ſede vacante; and the Archbiſhop, Dean and | 15 * 


. 
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eter⸗ cannot grant the Juridiction of Guardian of the Spiritualties 1) E. 3 23. | 4 
after the Death of the Biſhop; which is a ſtronger Caſe. | 
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1 Leon. 219 


3 Mod. 147. 
5 Mod. 388. 


Co. Lit. 61. 
(a) That a 


Corporation tinue until he be diſcharged. 


may make 


a Bailiff without Deed, Title Corporations, Letter (E). 


Carth. 426. 
2 Salk. 467 


3 cha Court, is good, I do nominate the ſaid Philip Owen to be Clerk of t 


Owen. 


) It hath c and that the ſaid Oath ſhall be adminiſter'd and (Y) tendered by thi! 


been ad- 


juaged, that 


7s Offices and Officers. 

(E) Of the Ceremony requiſite to a compleat 
Creation o2 Gzant, and of the Oaths re- 
quired by Statute. 

1 Rol. Abr. WK Here: ever the Right of granting and erecting new Offices is veſted 
152. V in the King as the Head and Fountain of Juſtice, he muſt uf. 
1 proper Words for that Purpoſe; as in the Erection of a new Office the 
ba 3 Words erigimus, conſtitui mus, Ac. muſt be made uſe of; and it hath been 
b. pl. 62. adjudged, that the Word Conce ſimus is not ſufficient, unleſs there be an Of. 
Hard. 351. fice already in Being, and then a Grant by the Word Conceſſimus is good, 
1 Med. 123. If an Officer be created by Letters Patent, he is a compleat Offcer 


before he is ſworn, and before any Inveſtiture. 
Bur if a Perſon be created Herald at Arms, Inveſtiture is neceſſary 
before he is a compleat Officer. 


An Office, being a Thing which lies in Grant, cannot regularly be 
granted or transferred from one to another, but by Deed duly executed, 
which is an Inſtrument the Law hath appointed inſtead of Livery, . 

z. But it is ſaid, that one may retain (a) a Steward to keep his Ceur. 
Baron and Court-Leet without Deed, and that ſuch Retainer ſhall con. 


Alſo it bath been adjudged, that a parol Appointment of Clerk of the 
Peace by the Cuſtos Rotulorum, by the Words following, ſpoken in open 


ws 4 . ; 


Peace, according to the Af of Parliament; but in B. R. tho' the pam 
Appointment was held good, yet that Court reverſed the Judgment 
becauſe the Form of the Words uſed in the Nomination were inſufficient; 
for he did not name any certain County of which he ſhould be Clerk d 
the Peace, nor diſtinguiſh which Statute he intends; for there are tw 
Statutes which concern this Matter, viz. 27 H. 8. and 1 V. 3. and more 
cover by his adding this Word, vis. ſaid Philip Owen, it is altogether . 
ſenſible ; but the Judgment of B. R. was reverſed in the Houſe of Low 
By the 13 Car. 2. Stat. 2. cap. 1. it is enacted, * That no Perſon fal] 

© be placed, elected or choſen to any Office or Place of Mayor, Alder, 
© Recorder, Bailiff, 'Town-Clerk, 5 Man, or other Ofi 
© of Magiſtracy, Place of Truſt, or other Imployment relating to the G- 
© vernment of any City, Corporation, Borough, Cinque-Port or oth 
© Port-Town, who ſhall not have received the Sacrament according“ 
© the Rites of the Church of England, within one Year next before ſu * 
© Eleftion ; and that every Perſon ſo placed or elected ſhall take t 
© Oaths of Allegiance and Supremacy at the ſame Time when the OW? 
© for the due Execution of the ſaid Office, Oc. ſhall be adminiſtet“ ! 


© who adminiſter the Oath of Office; and in Default of ſuch, by FS 


it is no Ex- (c) Juſtices of Peace of the Corporation; and that in Default het: 


caſo thas the © every ſuch Election, Placing and Choice, ſhall be void. 
atns were 


not tendered, 5 Mod. 316. 2 Fon. 121. Salk 428. (e) Which makes it neceſſary in a Neth 


to a Alandamus, ſetting forth that the Party did not take the Oaths before the Mayor, &«. to 1 


that he did not take them before two Juſtices of Peace. 5 Med. 317. Salk. 428. 


By the 25 Car. 2. (commonly called the Teſt-A&,) it is ena% 

© That all Officers Civil and Military, (except thoſe of Inheritance 

© pointing ſufficient Depuries,) and all who have any Fee, Ec. by ** | 
5 | Wi 


| (F) Of the Offence of Buying and Selling 
an Office, and what Offices are p2ohibited 


to be thus diſpoſed of. 


b 5 
ſhall 
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| PHE taking or giving of a Reward for Offices of a publick Nature is ſaid 
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« from the King, (except ſuch as ſhall be granted for valuable Conſidera- 

tion for Life or Years, and not relate to any Office or Place of Truſt) 

© and alſo all who have any Place of Truſt or Employment in the King's 

< Houſhold, ſhall take the Oaths of Allegiance and Supremacy, and Teſt, 

«© the next Term, (in the King's Bench or Chancery, or Quarter-Seſſions, ) 

and receive the Sacrament within three Months, and give in a Certificate 

thereof, proved by two Witneſſes, to the Court wherein they take the 

« ſaid Oaths; and in caſe of Neglect ſhall be diſabled to hold the ſaid Of- (1 It hath 
« fices, Sc. and (a) forfeit five hundred Pounds, except Feme Coverts, Ec. been adju le- 


ed, that the 
Perſons ſo diſabled loſe only their Right to the Profits of their Offices from the Time of tuch Diſa- 
bility, bur that they loſe nothing veſted in them before. Lutw. 910. 


— 7 


But it is provided by the laſt mentioned Statute, That the ſaid Act 8 
c ſhall not extend to Conſtables or Church-wardens, or (/) ſuch like infe- eee - 
© rior Civil Officers, or to a Bailiff of a Manor or Lands, or ſuch like One, whe- 
© private Officers. | | ther it ex- 
tends to the Cenſor of the College of Phyſicians. 5 Med. 331. 


Tho' the Words of the firſt of theſe Acts are ſo very ſtrong, as to 2 Jen. 81, 
make ſuch Election, Oc. void, and thoſe of the ſecond, to make ſuch _— 184 
Perſons diſabled in Law to all Intents and Purpoſes whatſoever to have, 2424. 
occupy or enjoy the ſaid Offices; yet it hath been ſtrongly holden, that 2 M4. 193. 
the Acts of one under ſuch a Diſability, being intailed in ſuch an Office, 3 Xel. 606, 
and executing the ſame without any Objection to his Authority, may be wn” 110g bp 
valid as to Strangers; for otherwiſe, not only thoſe who no way infringe 9. 
this Law, but even thoſe whoſe Benefit is intended to be advanced by it, 
might be Sufferers for another's Fault, to which they are no Way privy ; 
and one Chaſm in a Corporation, happening thro' the Default of one 
Head Officer, would perpetually vacate the Acts of all others, whoſc 
Authority in reſpect of their Admiſſion into their Offices, or otherwiſe, 
may depend on his, 


3 Inſt. 148. 
to be Bribery ; and ſurely, ſays Hawkins, nothing can be more pal- 2 Co 


pably prejudicial to the Good of the Publick, than to have Places of the 168.9. — It 
| higheſt Concernment, on the due Execution whereof the Happineſs of „i to be 
both King and People doth depend, diſpoſed of not to thoſe who are 
moſt able to execute them, but to thoſe who are moſt able to pay for able ar Com- 
them; nor can any Thing be a greater Diſcouragement to Induſtry and mon Law. 

® Virtue, than to ſee thoſe Places of 'Truſt and Honour, which ought to Noy 28 
de the Rewards of thoſe who by their Induſtry and Diligence have qua- * 
lied themſelves for them, conferred on ſuch who have no other Recom- 
mendation, but that of being the higheſt Bidders; neither can any Thing 
be a greater Temptation to Officers to abuſe their Power by Bribery and 


Malum in fe, 
and indict- 


Extortion, and other Acts of Injuſtice, than the Conſideration of the 


great Expence they were at in gaining their Places, and the Neceſſity 
of ſometimes ſtraining a Point to make their Bargain anſwer their Ex- 
pectations. 
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For which Reaſons, among many others, it is expreſly enacted by 12 


** _ Ric. 2. cap. 2. That the Chancellor, Treaſurer, Keeper of the Priyy 
or, dige the 


Earl of Mac- 


< Seal, Steward of the King's Houſe, the King's Chamberlain, Clerk of 
the Rolls of the Juſtices of the one Bench and of the other, Barons 
of the Exchequer, and all other that ſhall be called to ordain, name 
or make Juſtices of the Peace, Sheriffs, Eſcheators, Cuſtomers, Comy. 
trollers, or any other Officer or Miniſter of the King, ſhall be firmly 
worn that they ſhall not ordain, name or make any of the above-men. 
tioned Officers for any Gift or Brokage, Favour or Affection; nor that 
none that ſueth by himſelf, or by others, privily or openly, to be in 
any Manner of Office, ſhall be put in the ſame Office, or in any other, 
but that they make all ſuch Officers and Miniſters of the beſt and 
moſt lawful Men, and ſufficient to their Eſtimation and Knowledge, 
And by the 4 H. 4. cap. 5. it is enacted, That no Sheriff ſhall let 
his Bailiwick to farm to any Man for the Time that he occupieth ſuch 
Office. 
But the principal Statute relating to this Matter is the 5 6 E. 6 
cap. 16. which is verbatim as follows, Sect. 1. For avoiding of Corrup. 
© tion which may hereafter happen to he in the Officers and Miniſter, 
© in thoſe Courts, Places or Rooms, wherein there is requiſite to be had 
© the true Adminiſtration of Juſtice, or Services of Truſt, and to the 
© Intent that Perſons worthy and meet to be advanced to the Place 
< where Juſtice is to be miniſtred, or any Service of 'Truſt execut 
© ſhall hereafter be preferred to the ſame, and no other. 
Sc. 2. Be it therefore enacted, That if any Perſon or Perſons at an 
© Time hereafter bargain or ſell any Office or Offices, or Deputation of any 
© Office or Offices, or any Part or Parcel of any of them, or receive, have d 
© take any Money, Fee, Reward or any other Profit, directly or indirech, 
© or take any Promiſe, Agreement, Covenant, Bond, or any Aſſurance v 
receive or have any Money, Fee, Reward or other Profit, directly or in- 
directly, for any Office or Offices, or for the Deputation of any Office a 
© Offices, or any Part of any of them; or to the Intent that any Perſe 
© ſhould have, exerciſe or enjoy any Office or Offices, or the Deputatin 
© of any Office or Offices, or any Part of any of them, which Office u 
© Offices, or any Part or Parcel of them, ſhall in any wiſe touch or con- 
< cern the Adminiſtration or Execution of Juſtice, or the Receipt, Cor 
< trolment, or Payment of any the King's Highnefs Treaſure, Mone, 
© Rent, Revenue, Account, Aulneage, Auditorſhip, or Surveying «Þ « 
any of the King's Majeſty's Honors, Caſtles, Manors, Lands, Tem & 
© ments, Woods or Hereditaments, or any the King's Majeſty's Cuſton; 
© or any Adminiſtration or neceſſary Attendance to be had, done, « 
© executed in any of the King's Majeſty's Cuſtom-Houſe or Houſes, 
the Keeping of any the King's Majeſty's Towns, Caſtles or Fortreſs, 
being uſed, occupied or appointed for a Place of Strength and Dt 
© fence; or which ſhall concern or touch any Clerkſhip to be occupit 
© in any Manner of Court of Record . Jon is to be miniſtred, 
that then all and every ſuch Perſon.and Perſons, that ſhall ſo bargai 
© or ſell any of the ſaid Office or Offices, Deputation or Deputatiot 
© or that ſhall take any Money, Fee, Reward or Profit, for any of b s 
C ſaid Office or Offices, Deputation or Deputations, of any of f & 
« ſaid Offices, or any Part of any of them, or that ſhall take any Pro 
© miſe, Covenant, Bond or Aſſurance for any Money, Reward or Pr 
< fit, to be given for any of the ſaid Office or Offices, Deputation C 
© Deputations of any of the ſaid Office or Offices, or any Part of any 
© them, ſhall not only loſe and forfeit all his and their Right, I 
< tereſt and Eſtate, which ſuch Perſon or Perſons ſhall then have of, g 
© or to any of the ſaid Office or Offices, Deputation or Deputations, F x 
© any Part of any of them, or of, in or to the Gift or Nomination] 
any the ſaid Office or Offices, Deputation or Deputations, for the 2 F 
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© Office or Offices, or for the Deputation or Deputations of which Office 
© or Offices, or for any Part of any of them, any ſuch Perſon or Per- 
© ſons ſhall ſo make any Bargain or Sale, or take or receive any Sum of 
Money, Fee, Reward or Profit, or any Promiſe, Covenant, Bond 
© or Aſſurance to have or receive any Reward, Money or Profit; 
' © but alſo that all and every ſuch Perſon or Perſons that ſhall give 
* © or pay any Sum of Money, Reward or Fee, or ſhall make any Pro- 
© miſe, Agreement, Bond or Aſſurance for any of the ſaid Offices, or for 
| © the Deputation or Deputations of any the ſaid Office or Officers, or any 
© Part of any of them ſhall immediately, by and upon the ſame Fee, 
© Money, or Reward given or paid, or upon any ſuch Promiſe, Cove- 
© nant, Bond, or Agreement had or made for any Fee, Sum of Money 
© or Reward, to be paid as is aforeſaid, be adjudged a diſabled Perſon 
© in the Law to all Intents and Purpoſes to have, occupy or enjoy the 
« ſaid Office or Offices, Deputation or Deputations, or any Part of any 
© © of them, for the which ſuch Perſon or Perſons ſhall ſo give or pay any 
© Sum of Money, Fee or Reward, or make any Promiſe, Covenant, 
© Bond, or other Aſſurance to give or pay any Sum of Money, Fee or 
© Reward. | 
| Set. 3. © It is farther enacted, that all and every ſuch Bargains, Sales, 
© Promiſes, Bonds, Agreements, Covenants and Aſſurances, as be be- 
© fore ſpecified, ſhall be void to and againſt him and them by whom 
© any ſuch Bargain, Sale, Bond, Promife, Covenant or Aſſurance ſhall 
be had or made. 
Sef. 4. Provided always, that this Act, or any Thing therein con- 
"' WF * tained, ſhall not in any wiſe extend to any Office or Offices whereof 
" I 5 any Perſon or Perſons is or ſhall be ſeiſed of any Eſtate of Inheritance; 
nor to any Office of Parkerſhip, or of the Keeping of any Park-houſe, 
Manor, Garden, Chaſe or Foreſt, or to any of them ; any Thing 
© in this Act heretofore mentioned to the contrary thereof in any wiſe 
+ notwithſtanding. | 
8 Sed. 5. Provided alſo, that if any Perſon or Perſons do hereafter 
a offend in any Thing contrary to the Tenor and Effect of this Act, 


1 
in- 


> 


tion yet that notwithſtanding all Judgments given, and all other Act or 
Acts, executed or done, by any ſuch Perſon or Perſons ſo offending 
a by Authority or Colour of the Office or Deputation, which ought to 


be forfeited, or not occupied, or not enjoyed, by the Perſon ſo of- 
nen s fending, as is aforeſaid, after the ſaid Offence ſo by ſuch Perſon com- 
5 © © mitted or done, and before ſuch Perſon ſo offending for the ſame Of- 
et  Efence be removed from the Exerciſe, Adminiſtration and Occupation 
ton, g of the ſaid Office or Deputation, ſhall be and remain good and ſuf- 
e, 6 Sficient in Law to all Intents Conſtructions and Purpoſes, in ſuch like 
es, Manner and Form as the ſame ſhould or ought to have remained and 


2 


reſſe been, if this Act had never been had or made. 
d DB provided alſo, that this Act ſhall not extend to be prejudicial or hurt- 
cupit ul to any of the Chief Juſtices of the King's Courts, commonly called 


{tre Þ Gthe King's Bench or Common Pleas, or to any of the Juſtices of 
argy' Aſſiſe that now be, or hereafter ſhall be; but that they and every 
ation Hof them may do in every Behalf, touching or concerning any Of— 
of 11: fice or Offices to be given or granted by them or any of them, 


of tit $5 they or any of them might have done before the making of this 
y Fry Act, any Thing above mentioned to the contrary in any wiſe not- 
or MF E ithſtanding. 
tion C 


any pns have been holden : 
bt, b Fr. That the Offices of Chancellor, Regiſter and Commiſſary in Ec- co. ac. 

T C2 * : Y-4 Cro. Fac. 269. 
: ol BY laſtical Courts are within the Meaning of the Statute, in as much as 3 /. 148. 
ions, "Þ > le Courts do not only determine Matters which are brought before 2 C. 78. 
ation | ol. III. 8 2 them Salt. 9 
je whF 2 3 Lev. 289. 
& Of N 3 


In the Conſtruction of the laſt mentioned Statute the following Opi- 
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267. 


2 Lev. 151. 
Ellis ver. 
Ruddle. 


3 Bulſt. 91. 


Sir Arthur In- 
gram's Cale. 


Co. Lit. 234. 


An 


2 Vent. 187, them pro ſalute anime, but alſo have the Deciſion of Diſputes concern. 


ing the Lawfulneſs of Matrimony, and Legitimation of Children, which 
touch the Inheritance of the Subject; and alſo hold Plea of Legacie, 
and Tithes, Ec. in which Refpects they are Courts of Juſtice. 

2. It hath been adjudged, That Offices in Fee are out of the Statute, 
ſo if the King be ſeiſed in Fee of a Bailiwick, and he demiſe the {ame 
to A. who demiſes to B. rendring the Demiſe to B. is not within the 
Statute ; for Offices in Fee being excepted out of the Statute, under 
Leaſes. of ſuch Offices are alfo excepted inclufively. 

3. Ir hath been reſolved, that the Place of Cofferer is within this Sta. 
tute, and a Perſon having once purchaſed this Place is for ever diſabled 
to enjoy the ſame ; and that the King is bound by this Statute. 


S. C. and there ſaid, that the King could not diſpenſe with this Statute by any Now obftante. Crs, Far 
385. S. C. cited. | 


4 Leon. 33. 


Godbolt's Caſe. 


4 Mod 223. 
S. C. cited, 


2 And. 55, 
107. Smith 


ver. Cotlesbilk. 


Paſch. 26 


Car. 2. in C. B. 


Harro ver. 


Keynolds, 


Pre ed. Chan. 
199. 


4 Med. 222. 
Salk. 41 I. 


4. It hath been agreed, that the Sale of a Bailiwick of a Hundred i 
not within the Statute, for ſuch an Office doth not concern the Admini. 
{tration of Juſtice, nor is it an Office of Truſt. 


5. If A. being Surveyor of the Cuſtoms agrees with B. that B. ſhall 
be his Deputy, and that in Conſideration thereof B. ſhall pay A: 600! 
and 1004. annually, and it is further agreed, that A. will ſurrender hi 
Patent, and procure a new one in the Names of A. and B. which i; 
done accordingly, and B. gives A. a Bond for Performance of the whol: 
Agreement; the Bond is void, as being within this Statute ; for tho 
Part of the Condition, ſuch as procuring a new Patent, Sc. may not 
be void within the Statute, yet being joined with that which is fo, i 
makes the whole void, | 

6. It hath been adjudged, that a Seat in the Six-Clerks-Office is not 
within the Statute, being a miniſterial Office only; and they are but 
Under Clerks, who have ſo much a Sheet for Copying, Oc. but one 
Judge held it not ſaleable at Common Law, for the following Reaſons; 
1//, Diſcouragement of Merit and Induſtry. 24ly, It is being the Occa- 
ſion of Extortion and Exaction of exceſſive Fees. 3dly, From its being 1 
great Charge to Suits. 4thly, It exempts the Perfons, who enter by thele 
Means, in a great Meaſure from the due Regulations under which they 
ought to be; for they are not ſo eaſily removed, as if they were at the 
Will of him who hath the Diſpoſal of them. "$22 

». It hath been held, that this Statute doth not extend to Military 
Officers; and that the j A & M. which requires, that every Commiſhon 
Officer, before his Commiſſion is regiſtred, ſhould take the Oath there 
mentioned, that he had not directly or indirectly given any Thing for 
procuring the Commiſſion, but the uſual Fees extend only to Horſe, 
Foot and Dragoons, but not to the Marines. 

8. It hath been adjudged, that the Sale of the Deputation of the O- 
fice of Provoſt Marſhal of Jamaica, is not within this Statute. ; (4) be 


Blonkard ver. cauſe this Statute does not extend to the Plantations. 


Galdy. 


(a) 2 Med. 45. S. P. undetermined, and there ſaid arguendo, that fo good a Law ſhould have as exit 
ſive a Conltruttion as poſſible. | 


Trin. 9 Georg. 


2. in B. R. 


Alazccarty ver. 


IVickford. 


Hob. 75. 
Co. Lit. 234. 


Cro. Car. 361 
f Cro. Fac. 386. 


9. In a Writ of Error on a Judgment in Ireland, it was held clearly; 
that the Office of Clerk of the Crown, and Clerk of the Peace, V® 


within the Statute; bur that this Law did not extend to Jreland, not 
being enacted there. | 


10. It hath been held, that one who makes a Contract for an Offct 
contrary to the Purport of this Statute, is ſo far diſabled to hold the 
ſame, that he cannot at any Time during his Life be reſtored to a Ca- 


pacity of holding it by any Grant or Diſpenſation whatſoever. 


2 11. 
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11. It is held, that where an Office is within the Statute, and the Sa- Salk. 468. 
lary is certain, if the Principal make a Deputation, reſerving a leſſer A 034 
Sum out of the Salary, it is good; ſo if the Profits be uncertain ari- 7,4 
ſing from Fees, if the Principal make a Deputation, reſerving a certain Comb. 3 56. 
Sum out of the Fees and Profits of the Office, it is good; for in theſe S. P. 
Caſes the Deputy is not to pay, unleſs the Profits ariſe ro ſo much; and 
tho' a Deputy by his Conſtitution is in Place of his Principal, yet he 
has no Right to his Fees, they ſtil] continue to be the Principal's; ſo 
that as to him, it is only reſerving a Part of his own, and giving away 
the reſt to another ; but where the Reſervation or Agreement is not to 
pay out of the Profits, but to pay generally a certain Sum, it muſt be 
paid at all Events; and a Bond for Performance of ſuch Agreement is 
void by the Statute. | 

12. It hath been held, that this being a publick Law, the Judges e Trin. 9 Georg. 
officio are to take Notice of it; but yet it ſeems the more regular and 3 6. K. 


; g Mace: 
ſafe Way to plead it; but it hath been reſolved, that a Perſon in plead- jy; bord me 


ing this Statute need not alledge, that the Party againſt whom it is 
pleaded is not within any of the Proviſo's or Exceptions in the Statute ; 


but that if he be, it muſt come on his Side to ſhew it. 


” * 


* —_— 8 — "Y 


_— 


(q) What Remedies a Perſon Having a Right 
; to an Office muſt purſue, to be let into the 
f Enjoyment of it, and how a Diſturbance is 
puntſhable. 


T is held clearly, that an Aſſiſe lay at Common Law for an Office, % 47. a. 
and that therefore tho' the Statute of Jeſt. 2. cap. 25. ſpeaks only of T Web's 


Offices in Fee, yet an Aſſiſe lies for an Office in Tail or for Life; but * bg 4 

this is to be underſtood of Offices of Profit, for of an Office of Charge 8. Wt” > 

and no Profit, an Aſſiſe does not lie. . 
. But a Man ſhall not have an Aſſiſe of the whole Office, unleſs he be 8 Co. 49. 5. | ' 
diſſeiſſed of the whole; but if a Man be diſſeiſed of Parcel of the Pro- 2 1. 412. 4 
* fits of an Office, he may have an Aſſiſe of that Parcel only. 3 
on In an Aſſiſe for an Office newly erected and conſtituted, the De- 8 c. 49. 
e mandant in his Plaint muſt ſhew what Fee or Profit is granted for the Helb's Cale. | 
= Exerciſe thereof; for this Office cannot have a Fee or Profit appur- g 
ce. denant to it, as an antient Office may, and for an Office without Fee — 

or Profit no Aſſiſe lies. | | 

of. But in an Aſſiſe for an antient Office, the Demandant in his Plaint 8 c, 49 
ve. need not ſhew what Fee or Profit is belonging to it, for it ſhall be in- 


tended there is ſome Fee or Profit. 
In an Aſſiſe for an Office, the Demandant muſt ſhew a Seifin; but 1 », | 
nen- it hath been held, that the taking of 3 d. for a Capias againſt B. is a 230. | 


ſufficient Seiſin of the Office of Filizer de Banco. | 1 
So if one by the Houſe of Commons be committed to A who before : Les 1-5. 4 
and long after was in Poſſeſſion of the Office of Serjeant at Arms to the Craps ver. | 


* Houſe, and the Priſoner compounds with B. for his Fees, and gives him N#f-/% «d- 

| twenty Shillings; this is a good Seifin of the Office by B. for he cannot Jus. | 
| be diffeiſed thereof, but at his Election; and it was likewiſe held, that 

> Proving that B. being in the Lobby of the Honſe of Commons, took hold 

. of the Door of the Houſe, and laid his Hand upon the Mace, then be- 

ung in the Hands of A. to take it, but hinder'd by A. was good Evidence 

both of a Seiſin and Diffeiſun. | 


Put 
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1 Lev. 168. But where the Serjeant of the Mace to the Houſe of Commons, in an 
& vide 1 Med." Action upon the Caſe for a Diſturbance, recovered Damages; and whe. 
ook pong ther this was a ſufficient Seiſin, the Damages being recovered in Sa. 
very is held tisfaction of the Fees, and he then being out of Poſſeſſion of his Office 
to be a ſuf- was doubted ; ſome of the Judges inclining one way and ſome the other: 
ficient Seiſin. and it was intended to have been found ſpecially, but the Plaintiff being 
unwilling to ſtand to it was nonſuit. 
3 Med. 273. Alſo in an Aſſiſe for an Office, the Demandant in his Plaint muſt ſet 


Savier ver. forth a Title. 
Lenthal; b 


which Book it appears, that the Demandant not being ready to ſer forth a Title, the Aſſiſe was 


adjourned till the next Day, when he appeared and ſet forth a Title, and Proceſs was prayed 
againſt the Defendant.— But by Salk. 82. S. C. the Demandant was nonſuited the ſecond Day for 


not counting; and the Court told him, he might bring a new Aſſiſe. Comb, 173. S. C. and the Plain- 
tiff nonſuited; & vide Dyer 114. pl. 63. 149. pl. 81. 152. pl. 9. 8 Co. 45. ö. | 


8 Co. 47. An Aſſiſe lies for the Office of Regiſter of the (a) Admiralty ; for 
2 Inſt. 412. tho? their Proceedings are according to the Civil Law, bs the (Y) Right 


4 +6 * of their Offices is determinable at the Common Law; ſo of the Maſter. 


(a) So the | ſhip of an Hoſpital being a Lay Fee. 

Right of the 

Office of Regiſter to a Biſhop is to be determined at Common Law, and not to be tried in the Spiri. 
tual Court, tho' the Subject Matter is Spiritual; becauſe the Office it ſelf being Matter of Freehold, 
is for that Reaſon of Temporal Cognizance. — For this, vide 1 Rol. Abr. 285. 4 Mod. 27, 28. Carth, 
169, (b) So Chancellors, Regiſters, Proftors, &c. being Officers of Temporal Profit, are to fue 
for their Fees in the Temporal Courts. — For this vide Title Fees, Letter (D). 


1 Med. 122, A Man may bring an Action on the Caſe (e) for the Profits of an 
per Hale C. J. Office, tho' he never had Seiſin. 

(c) An Action | 

on the Caſe for diſturbing a Perſon in the Exerciſe of the Office of Pariſh-Clerk, 2 Salk. 468. — But 
not ſo adviſable as an Aſhſe; becauſe a Jury may not well compute the Damages in Proportion to the 
Loſs of a Man's Livelihood. Carth. 169. 


2 Med. 269, Tf the King grant the Office of Comptroller of the Cuſtoms to 4 
3 and B. Durante beneplacito, and A. dies, and afterwards the King grants 
PT Veriia the ſaid Office to C. and yet B. under Pretence of Survivorſhip exerciſes 
between Ar- the ſaid Office, and receives the Profits thereof; C may have an Indeli- 
- ver. Stube: tatus Aſſumpſit for ſo much Money had and received to his Uſe. 

: Fon. 126. 2 Lev. 245. S. P. between Haward ver. Mod; where the Defendant, under Pretence af 
Title, received the Fees belonging to the Plaintiff as Steward of a Court-Baron. | 


ACA 


(H) Of the Nature of Offices as to their 
Duration and Continuance; and therein of 
their being grantable in Fee, foz Life 
Dears, at Will and Reverſion. 


9 Co. 97. FFICES, in reſpe& to their Duration and Continuance, are d- 
ſtinguiſhed in thoſe which are of Inheritance, or in Fee, or Fet- 
tail, thoſe of Freehold or for Life, thoſe for Years or a limited Time, 
and thoſe which are at Will only; and here we muſt again obſerve, 
that tho? all Offices, in Relation to the Adminiſtration of Juſtice, aàte 
originally and inherently lodged in the Crown, yet cannot the King 
himſelf grant theſe in any other Manner than warranted by antient 
Uſage, or ſo as to be injurious or inconvenient to the Publick. 


But 


2 
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King 
tient 
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But where no Inconvenience can enſue to the Publick, there Offices ,, FE 
are allowed to deſcend as Inheritances ; as the Offices of (a) Earl Mar- ** . 11 
ſhal of England; ſo of Park-keeper, Foreſter, Gaoler, (/) Sheriff, Cc. Plow, 2. 


2 Inſt. 382. 
2 Rol. Abr. 153. (a) So the Office of Seneſchal of England formerly belonged to the Ly _ 
Leiceſter, and came afterwards to the Staffords, and Dukes of Bu kinglam, ana the laſt who had it in 
bee was | dward Duke of Buckingham, who was attainted 13 H. 8. bur now it ie never granted to an 


Subje& only pro bac vice. 4 Inft. 58, 127, Fareſl. 125. cited, (b) The Mayor and Citizens of 
London have the Sherivalty of London in Fee, and the Sheriffs of London are Guardians under them, 
and removeable from Year to Year. 2 Inſt. 382. | 


And if one hath the Office of Park-keeper, Foreſter, Gaoler, She- Pow. 379. b. 
riff, £5c. to him and his Heirs, he may grant theſe Offices to one for Life, 1. 4. 
Remainder to another for Life, &c. for Omne majus continet in ſi minus; Ce. , 97. 
and as they are grantable over in Fee, ſo may they be granted in Suc- 
ceſſion to one for Life, with Remainders over. 

So Offices may be intailed, as the Office of Ear] Marſhal of Fngland, ; c 33 
or the Office of Steward, Bailiff or Receiver of a Manor, may be in- Cs. Lit. 20. a, 
tailed ; becauſe theſe are demandable in a Præcipe ut tenemeiita, and 1 A. 
being exerciſable within the Manor, are therefore looked upon as Mem- 
bers or Branches of it. a 

So a Woman may be endowed of an Office; as of the Office of the Perk. $:8. 
Marſhalſea to have the third Part of the Profits, and in ſuch Caſe ſhe 585, 
ſhall be contributory to a third Part of the Charge; ſo ſhe may be cn- 3 320 
dowed de tertia parte exituum provenient” de cuſtcdia goal abbathiæ pen 
Il eſton', or of the third Part of the Profits of Courts, Fines, He- Pt. 379. 
riots, Cc. | J. N. B. 

It is ſaid, that at Common Law, all Officers of Juſtice had Eſtates in 4 Med. 160. 
their reſpective Offices during Life, and could not be removed but for 1 Show. 428. 
Miſdemeanors; ſo was the Office of Clerk of the Crown in B. R. and ſaid arguence, 
in Chancery; ſo are the Clerks in the Exchequer, and the Philazers in 
C. B. and in this Reſpect the Wiſdom and Policy of the Law was very 
great ; becauſe, when Men held their Offices for Life, it was an Encou- 
ragement to the faithful Execution of their Duties; it was then alſo 
they endeavoured to acquire Knowledge and Experience in their Em- 
ployments, having a durable and fixed Eſtate therein, and not lialle to 
be diſplaced at the Pleaſure of thoſe who put them in. | 

If an Office be granted to a Man to have and enjoy ſo long as he Cs. Lit. 42. 
ſhall behave himſelf well in it; the Grantee hath an Eſtate of Freehold 1 R. Abe. 
in the Office; for ſince nothing but his Misbehaviour can determine his 84 
Intereſt, no Man can prefix a ſhorter Time than his Life; ſince it muſt 05 org 
be his own Act (which the Law does not preſume to foreſee). which |: 
only can make his Eſtate of ſhorter Continuance than his Life; ſo if 
the Office had been granted to a Man graidiu ſe bene geſſerit tautum, 
his Eſtate had not been leſs for the Word fantum; for a Grant to a Man 
tor fo long Time as he ſhall behave himſelf well, are of equal Extent, 
and his M:sbehaviour in each Caſe determines his Intereſt. 


Therefore where by the Statutes directing in what Manner the Cos 4 M44. 167. 


Rctulorum ſhall be appointed, Egc. it is among other Things provided, that 1 Se. 426 
the Cy/cs ſhall appoint and nominate the Clerk of the Peace, when void, % 535 
who may execute it by himſelf or Deputy, for ſo long Time only as he 88 8 
© ſhall demean himſelf well; in the Conſtruction of which Words it was © 


held that the Clerk had an Office for Life, and that it did not determine 
Vith the Cet. 8 


The Judges of the ſeveral Courts at Nest minſter held formerly their 4 % 24, 


. Flaces durante beneplacito, but now by the 12 U. 3. their Commiſſions are 117. 
damdiu fe bene geſſerint, by which they hold their Offices for Life; 


but upon the Addreſs of both Houſes of Parliament it may be lawful 
to remove them. ; 


Vol. III. 94 It 


84 
wing, — 


does not determine by the Demiſe of the King. 7 Co. 30. 5.— Nor the Authority of a Coroner 


8 Lev. 245. 
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1 And. 44. It hath been determined, that at Common Law the Patents of the 
Dyer 165. Tudges, (a) Sheriffs, Eſcheators, Commiſſioners of Oyer and Terminer, 
3 Gaol-Delivery and of the Peace, and of the Attorney and Solicitor Ge. 
(a) But the neral, are determined by the Death of the King, in whoſe Name they 
Office of She- are made. | 

rift in ſuch | | , 

Places where he is choſen by a Corporation, having by its Charter the Inboritance of the Office, 


or Verderor, Daliſ. 15. Dyer 165. 2 Inſt. 175. 1 Lev. 120.-— Nor does any Corporation Officer, 
who by the Charter is ingeſted with Judicial Authority, Joſe it by ſuch Demiſe, 2 Hawk. P. C. ;. 
E vide the Statutes 7 & 8 W. 3. cap. 27. and 1 Ann. cap. 1. for continuing all Patent Officers for fix 
Months after ſuch Demiſe, Title Courts, Letter (C). | 


9 Co. 97 It hath been adjudged in Sir George Reynold's Caſe, that the Office of 
Fog Abr. the King's Bench Priſon could not be granted for Years, for that being 
12 4;r, an Office of great Truſt concerning the Adminiſtration of Juſtice, in 
153. Keeping of Priſoners till they pay their Debts, if it ſhould be granted 
Cro. Car. 587. for Years might be injurious to the Publick, in that it would go to Exe. 
1 963. cutors or Adminiſtrators, or might be in Suſpence till Probate of the 
; 1 1 Will, or Adminiſtration taken out; and if the Officer ſhould die indebted, 
that none would prove his Will, or take out Adminiſtration, then there 

would be no Officer at all, and Executors or Adminiſtrators would be 

in by Act of Law, without Allowance of the Court; alſo it might be 

a Queſtion, if ſuch Office ſhould not be forfeited by Outlawry, or be 

Aﬀers in the Executor's Hands, and many other Inconveniences would 

follow if ſuch Grant for Years were allowed; for the ſame Reaſons it! 


was heid likewiſe, that the Offices of Cuſtos Brevium, Chirographer, f 
Clerk of the Pipe of the King's Silver, or of the Crown, Remembrancer, 
or Chamberlain of the Exchequer, Prothonotaries, and other Officers 7 
in the ſeveral Courts of Juſtice, could not be granted for Years. 1 
Hard. 46, But ſuch Offices as do not concern the Adminiſtration of Juſtice, but * 
353- only require Skill and Diligence, may be granted for Years; becaue 
8 ver. they may be executed by Deputy, without any Inconvenience to the Pub- I 
oj lick; therefore where a Grant for Years was made of the Office of Gar- Þ # 


bler of Spices in London, it was adjudged to be a good Grant, or at leaſt 
a good Appointment for Years within the Intent of the Statute of 1 7.1. 


cap. 19. 
Hard. 351, The Office of Regiſter of Policies of Aſſurance in London concerning 
c. Merchants, was granted by the King for Years, and adjudged to be a 


Hob. 146. good Grant; becauſe it did not concern the Adminiſtration of Juſtice 
in any Court, but required only the Skill of Writing after a Copy ; ſo 
1 Verw. 11,12, the Office of making and ſealing Supena's was granted for Years, and 
allowed to be good; and there ſeveral Precedents are cited of Offces 
granted for Years; as firſt, Offices in which the Safety of the Realm 
was concerned; as the Office of Warden of a Haven or Port by H.6. 
of Gun-powder, 1 Car. 1. of making Gun-powder by Car. 2. Alſo Ot 
fices concerning the 'Trade of the Realm have been granted for Years: 
as 1 H. J. of the Exchange of Money; 18 H.8. of Gager; 17 R. 2. 0 
Aulnager, tho' a Seal belongs to it, with which the Officer is intruſted ; " Þ 
the Letter-Office 13 Car. 1. Alſo Offices in Courts of Juſtice have bet Þ 7. 
granted for Years; as the Office of Surveyor of the Green-Wax ; of the 0! 
64. Writs in Chancery, and Subpena's, of Comptroller and Cuſtome!. Þ' 
and making out Proceſs in C. B. All theſe and ſeveral others have been 
granted for Years ; but no Diſpute having been made of the Valid) 
of them, how far ſome of them would hold at this Day may bes | 
geſtion. | : 
Bur where one made a Grant for Years of the Stewardſhip of 2 orf 
2 Fon. 126, Court-Leet and Court-Baron; this was held void as to the Court-Lech th 
4A 53. being a Judicial Office, but good as to the Court-Baron, being on {a 
Miniſterial, and the Suitors Judges thereof; but the Grant appear 
5 after ware 


* 


* 
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— 
— 


afterwards to be for Years, determinable on the Death of the Leſſee, it 
was held good for both; becauſe there was no Danger of its coming to 
Executors or Adminiſtrators. 

The King may grant the Office of Sheriff (a) durante beneplacito; a 
and altho' he may determine the Office at his Pleaſure, yet he cannot de-“ Co. 33. 4. 


. * . R X : * Aa Whe 
termine it for Part, as for a Vill, Cc. nor can he abridge the Sheriff of Sheri ay 
any Thing incident or appurtenant to his Office. grant to his | | 
Under She- | 


riff to hold at Will only, for he is his Deputy, and according to the Nature of à Deputation muſt 
be removable, as an Attorney is. Hob. 13. Ney 55. 


The King may grant the Office of Chirographer of the Common Pleas Dyer 176. pt. 
quamdit nobis placuerit, and it is good. | 28. 
Thie Office of the King's Marſbalſea may be granted at Will. 9 Co. 97+ 
3 Mod. 149. 


If the King grants an Office at Will, and grants a Rent to the Pa- C, I 4:. a 


tentee for his Life, for the Exerciſe of his Office, this is no abſolute E- 
ſtate for Life; becauſe the Rent being granted on Account of the Of- | 1 
fice, and in Diſcharge of the Duty of the Place, when-ever his Intereſt | 
in the Office ceaſes, the Rent is determined; becauſe it was firſt granted 

for the Exerciſe of the Office, which he is no further concerned in. 

A (b) Judicial Office cannot be granted in Reverſion; for tho' the % 2; , 
Grantee be never ſo fit at the Time of the Grant, he may become unfit (6) 3 ; 
when it takes Effect. Om̃ce partly 
and partly Judicial cannot be granted in Reverſion, as the Office of Auditor of ES 1 
Wards. 11 Co. 4. 2 K. I. Abr. 152. ü 


The King may grant an Eſtate in an Office to commence in finturo, 


or upon a Contingency, which Eſtate ſhall ariſe out of the Inheritance + boy 
he hath in the Office it ſelf, for ſuch he may have in Point of Intereſt d + 
n tho' not in Execution. King's Grant 
* in Reverſion, and ſuch a Grant in Reverſion by a Subject. vide Dyer 80. 5. 58. 259. pl. '8. 1 * N 
12 Ilob. 150. 2 Rol. Abr. 154. Cro. Car. 279. 11 Co. 4. 8 Co. 55. 6. Carth. 3 50. 2 Salk. 46 5. 4 Med. 275. 
ſt : | 
\ 1 It hath been adjudged, that the Office of Regiſter being uſually Cre. Car. 279, 


granted as well in Reverſion as Poſſeſſion, a Grant to one of ſuch Of. 555 

| fice for Life, when by the Death or Surrender of the preſent Officer it #9 Tag 
hall become void, is good; for tho? there is no Reverſion of an Office, Fr m 
ce unleſs it be an Office of Inheritance, yet it may well be granted in Re- March 38: 
0 verſion, abend after the Death of the preſent Officer; which is no 3 Leon. 31- 
more than a Proviſion of a Perſon to ſupply it when it becomes void; 


ces and if ſuch Proviſion has been uſually made, the Cuſtom and Uſage (c) (% Bur un- 
ices i | leſs there 


gives Sanction to it. 

alm | | i RD ; have been 
16. ſuch Uſage, it is nor granrable in Reverſion,' 2 Vent. 188, 
O. 8 

ats; 

2. 0 5 - 


2 ) Offices, by whom to be executed, and who 
3 are incapable thereok. 


bei F an Office, either of the Grant of the King or Subject, which con- 

A cerns the Adminiſtration, Proceeding or Execution of Juſtice, or the 
a King's Revenue, or the Commonwealth, or the Intereſt, Benefit or Safety 
Lecn of the Subject, or the like; if theſe or any of them be granted to a Man 
ane dhat is unexpert, and hath no Skill and Science to exerciſe or execute the 
n ſame, the Grant is meerly void, and the Party diſabled by Law, and 

| inca- 


Co. Lit. 3. b, 
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(a) That an jncapable to take the ſame pro commodo Regis & populi; for only Men gg 
Infant cannot Skill, Knowledge and Ability to exerciſe the ſame, are capable to ſerre 
— 3 the King and his People; an (a) Infant therefore is not capable of an 
not by In- Office o Stewardſhip of the Court of a Manor, either in Poſſeſpon or 


rendmentex- Reverſion. 

ecute it, much 28 

leſs may he aſſign it over. Cro. Eliz. 636-7. per Popbam. — But a Miniſterial Office may be granted to ts 
Infant, in Poſſeſſion or Reverſion, for he may exerciſe it by a Deputy. 11 Co. 4. a.— As where th, 


2 


Office of Regiſter to the Biſhop of Rocheſter was granted to F. S. who was an lofant of twelve Vea. 


of Age at the Time of the Grant, Habend after the Death of F. D. (who was the Regiſter in Py. 
ſeſſion) for his Life, to be exerciſed by him or his Deputy, and afterwards F. D. died, F. . being of 
the Age of thirty; this was held a good Grant at the Time of making of ir, the Office being 10, 
exerciſed by him or his Deputy. Cro. Car. 279. 2 Rol. Abr. 153. Toung ver. Stowel. Cre. Car. $55.4 
March. 38. S. P. adjudged. 4 Mod. 279. 2 Vent. 188. Pollexf. 136. S. P. cited, and adjudged to be Ly, 


Dyer 150. b. Lord Broke gave the Office of Chief Prothonotary to G. but he ap. 
n pearing unfit, he revoked it, and granted it to V. and a Precedent yy 
\ 4,4 118 ſhewn, where the Office of Clerk of the Crown was granted by the Kin 
2 to one Vintner, who exhibited his Patent and deſired to be admitted; and 
6 If an Of. the Juſtices of the King's Bench refuſed to admit him, (5) becauſe he 
Eceof Learn. never had exerciſed that Office, nor ever was brought up in it; and re. 
ing be given commended a fit Ferſon, whom the King ore tenus commanded to he 


to a Man ut- admitted, and was ſworn. 

cerly inſuffi- 

cient, it is void; and tho* it be to him and his Aſſigns, or to be exerciſed by a ſufficient Dopuy, i 
mends not the Caſe, but it mult radically veſt in the firſt Grantee, before it can go in Procuration 
or Deputation to any other. Hob. 148.— If the King ſhould grant an Office in B. R. the Judges my 
remove ſuch an Officer for Inſufficieney, becauſe they are proper Perſons to judge of his Abilitic 
4 Mcd. 30. 


The Biſhop of Glouceſter granted the Office of Chancellor of his Dic 


Car. . 

Tak Le ceſe to one S. who, becauſe he was unskilful in the Civil and Cana 
Ny 91. Law, was adjudged incapable. 

Palm. 450. 


And in 4 Med. 27. S. P. was argued where the Grant was to him or his Deputy; in which Caf it my 
inſiſted, that Inſufficieney did not create an original Incapacity, ſo as to avoid the Grant; beeau!e 
that he might appoint a Deputy learned in thoſe Laws, and that if he appointed one who was unki 
ful, it would be a Forfeiture of the Office. 


Cro. Fac. 17). If the King by his Letters Patent grants the Office of Cuſtody of 
oe RrYels the Caſtle of Puuningten to a Woman, to be exerciſed by her, or ber 
i ſufficient Deputy, the Grant is good, and it ſhall not be intended a Caſte 

of War rather than a private Houſe. 
9 2 far By the 3 Fac. 1. cap. 5. it is enacted, That no (c) Popiſh Recuſant 
fromthe © Convict ſhall exerciſe any Publick Office or Charge in the Common- 
Church are wealth, bur ſhall be utterly diſabled to exerciſe the ſame by himſelf or 


rendered in- © his Deputy. 
capable or 


excuſed from ſerving any Publick Office, vide 2 Mod. 299. 2 Vent. 247. 2 Lev. 1 51, 184, 242. 21 7 


81, 137. 4 Mod. 269. Salk. 167. Sk. n. 574. Carth. 306. 5 Med. 431. Comb. 315. 


— 


(K) Of the Manner of executing them; and 
therein of Offices that are incompatible, 
and where an Office may be executed Þ 
two oz mo2e Perſons, 


4 Inſt. 1c0. CY- ICEs are ſaid to be incompatible and inconſiſteat, ſo as to be 
YI executed by the ſame Perſon, when from the Multiplicity of Bu 
ſineſs in them they cannot be executed with Care and Ability; or whe! 
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their being ſubordinate and interfering with each other, it induces a 
Preſumption they cannot be executed with Impartiality and Honeſty ; 
and this my Lord Cee ſays is of that Importance, that if all Officers 
Civil, Eccleſiaſtical, Sc. were only executed each by a different Perſon, 
it would be for the Good of the Common-wealth and Advancement of 
Juſtice, and Preferment of deſerving Men. 

And hence it is, that the King himſelf, tho' he may grant an Office, . 100. 
yet cannot execute it himſelf; (a) nor can the 1 9 of B. R. be Pro- (a) 1 Sid.3c 5 
thonotary nor Clerk of the Papers, that he may diſpoſe of thoſe Places. 

So if a Foreſter, by Patent for his Life, is made Juſtice in Eyre of 4 If. 310. 
the ſame Foreſt hac vice, the Foreſterſhip is become void, for theſe Of- 
fices are incompatible ; becauſe the Foreſter is under the Correction of 
the Juſtice in Eyre, and he cannot judge himſelf; the ſame Law of a 
Warden of a Foreſt, and of a Juſtice in Eyre of the ſame Foreſt. 

Upon a Mandamus to reſtore one to the Place of Town-Clerk, it was 1 Sid. 305. 
returned, that he was elected Mayor and ſworn, and therefore they choſe 2 Keb. 92. 


another Town-Clerk; and the Court were ſtrong of Opinion that the ewe Ver. 


a 3 Pergam. 
Offices were incompatible, becauſe of the Subordination; a Coroner . 


made Sheriff ceaſes to be Coroner; ſo a Parſon made a Biſhop; a Judge 
of C. B. made a Judge of B. R. and the Town-Clerk's Office is to be 
attendant on the Mayor; in Re-difſeiſin the Sheriff is Miniſter and 
Judge, but that is by Act of Parliament; and by the (5) Cuſtoms of ) Where 


ſome Places the Mayor has other Offices annex'd to his Place of Mayor, my At 


but here they are diſtinct; and the Court recommended the Caſe to upon a Judg- 
the Town for an amicable Compoſure. ment in 
Northampton, 
ond the Error aſſigned was, that the Venire facias was awarded to the two Bailiffe, and the Court was 
held before the Mayor and the two Bailitfs, ſo that the Bailitts being Judges of the Court could not 
be Officers; but the Court conceived it might be good by Cuſtom, and not Error; for the Judges are 


not the Bailiffs only, bur the Mayor and Bailiffs; and it is a common Courſe in many of the antient 


Corporations, where the Bailiffs are Judges, or the Mayor or they be Judges, yet in reſpeQ of cxe- 
cuting Proceſs they be the Officers alſo, Cro. Car. 138. Crane ver. Holland. 4 Mod. 66. S. C. cited. 


Miniſterial Offices may be granted to two, and ſo may alſo ſome Ju- 4 Mod. 17. 
dicial Offices, which are eſtabliſhed by Act of Parliament; but antient 17 146. 
* . ev. I. y 
Offices cannot regularly be granted to two, nor otherwiſe than they have 1 Keb. . 
been; but it ſeems to be in the Diſcretion of the Judges, if they ſee an 1 Sid. 40. 


Office in their Courts comprehend too much for one Man to execute it, & vide Cre. 


to put in more; but this muſt be where it is granted to ſeveral as one ©; 138,259. 
Office; for if divided to two or three, the Preſcription is interrupted 
and it is not a Grant of the antient Office. 


1 Fon 263. 
» Hob. 214. 


Therefore a Grant of the Office of Chief Prothonotary of the Com- 2 Rot. Abr. 


mon Pleas to two hath been held void. 152. 
| Hob. 153. 


3 Med. 145. 4 Med. 17. cited 


So a Grant to two to be Chief Juſtices of any of the Benches hath 2 Rol. Abr. 


been held void; but a Grant to two to be Clerks of the Crown is good. 4 : 


If a Grant be made to two of the Office of one of the Auditors of 11 Co. 2. 4u- 
tne Court of Wards, it is good; yet it is but one Office, and partly 8 
Judicial; but this is by the 32 II. 8. cap. 46. 2 Rol. Ab-. 


152. 4 Med. 18. S. C. cited, 


The Office of Foreſter of Maltham Foreſt was granted to two, and Dyer 167 a 


* 


The Clerk of the King's Bench Office had granted the Office of Clerk 1 Vent. 296. 


of the Papers to A. and B. and the longeſt Liver of them; B. makes % 95 
a parol Surrender, and prays that C. ſhould be admitted in his Room, 
which was done accordingly ; B. dies, A. commenced a Suit againſt C. 


© ſuppoſing that he had no Right; but upon the Trial it appeared that the 
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Plaintiff agreed that C. ſhould be admitted, which was looked upon ag 3 
Surrender of the former Grant, and the Taking of a new one; and it 
was ruled accordingly. 

2 Med. 260, The King granted the Office of Comptroller of the Cuſtoms in the 
Ari, ver. Port of Exeter durante beneplacito to two; one died; and the Queſtion 
. was, whether the other ſhould have the whole by Survivorſhip ; & fer 
(a) It is ſaid Cur', he ſhall not, for there ſhall be no Survivorſhip of an Office of (a) 


in general, Truſt, if it is not granted to them and the Survivor. 
per Cur', that 


if an Office be granted to two, and one dies, the Office does not ſurvive, but determines; as if two 


Sheriffs, and one dies, the other cannot act; otherwiſe, if granted to two and the Survivor of then, 
1 Salk. 465+ 


Carth. 213. The Biſhop of Landaff by Deed granted the Office of Chancellor or 

Fones ver. Commiſſary of his Dioceſe to Doctor Loyd and Doctor Jones, to hold 
* he ſame conjunctim & diviſim to them and to the Survivor of them; D 

1 Show. 289. tne : 7 m | Voc. 

4 Med 16. tor Loyd died, and the Succeſſor of the Biſhop granted the Office to an- 

1 Salk. 465. other, who ſued Jones; it was agreed by Counſel on both Sides, that 

S. C. this Office had been antiently and uſually granted in this Manner; end 

| on a Caſe ſtared out of Chancery, and referred to the Judges of B. R. 

the only Queſtion was, whether this was. ſuch a Judicial Office as could 

be granted in this Manner; and after ſeveral Arguments it was adjudged, 

that this was a good Grant; and the principal Reaſon of the Judgment 

was, becauſe of the long and conſtant Uſage ; and it was ſaid, that the Of. 


fices of moſt of the Biſhopricks in England are and have been conſtantly 
ſo granted. 


— — 


(L) Of the Execution of an Office by Deputy; 
and therein of Superio2s being anſWerable 
foz their Deputies. 


(b) A Depu- A to the Execution of an Office by (5) Deputy, we muſt obſerve, 
ty is ſaid to that there are ſome Offices which in their Nature and Conſtitution 


3 imply a Power or Right of exerciſing them by Deputy; ſome that in 


Right of an- their Nature cannot be exerciſed by Deputy ; and ſome, that by having 
other, and ſuch a Power annexed to the Grant or Inſtitution may be ſo exerciſed, 


oy 9 tho* without ſuch an expreſs Proviſion they could not. 

ularly his 

* ſhall anſwer. Perk. Sect. 100. The Difference, ſays my Lord Coke, between a De- 
puty and an Aſſignee is, that an Aſſignee is a Perſon who has an Eſtate or Intereſt in the Office 
it ſelf, and does Things in his own Name, for which his Grantor ſhall not anſwer, unlcſ in ſome 
ſpecial Caſes; but a Deputy has not any Eſtate or Intereſt in the Office, but is as a Servant to the 
Officer, and does every Thing in the Name of the Officer, and nothing in his own Name, and for 
whom the Grantor ſhall anſwer. 9 Co. 49 ——- But per Hol: C. J. it is ſaid, that a Deputy cannot te- 
gularly have leſs Power than his Principal, cannot be reſtrained from exerciſing any Part of th! 
Office by Covenant, or otherwiſe, muſt regularly act in his own Name, unleſs it be in caſe of an 


Under-Sheritt, who acts in the Name of the High Sheriff, becauſe the Writs are directed, to bin, 
1 Salk. 95. | | 


2 Inft. 382. Offices of Inheritance for Years, and thoſe which require only a Super- 


Pl. 380 intendency, and no particular Skill, may regularly be exerciſed by Deputy; 


9 = 47. ſuch as that of (c) Earl Marſhal of England, Foreſter, Park-keeper, &. 
yie 357. 


(e) The Office of High Conſtable of England may be exerciſed by Deputy. Keil. 171. a. — Il 
Wilſhire held Lands in Heydon in Eſſex by Grand Serjeanty, to hold a Towel when the King ſhou!: 
wajh his Hands before Dinner the Day of the Coronation ; but he having no Dignity was allowed e 
make a Deputy. Co Lit. 107. b.— Anne, Wife of the Earl of Pembroke, held Lands of the King 
perform the Office of Napery at his Coronation ; but becauſe a Woman could not do it in Perſon, ſbe 
was allowed ro make a Deputy: So the Heir of the ſaid Earl was by Tenure to carry the Gold Sp" 


before the King ar his Coronation ; but becauſe he was not of Age, he was allowed ro make a De- 
puty. Co. Lit. 107. b. 


4 A Sie 
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A Sheriff, tho he is an Officer made by the King's Letters Patent, and 1 Rol. Rep. 
tho? it be not ſaid that he may execute his Office per ſe vel ſufficientem * 
. - X elpe ver. 
Deputatum ſuum, yet he may make a Deputy, which is the Under-Sheriff, jy;,,,1. 
againſt whom Actions may be brought by the Parties grieved. | | 
And it is ſaid in general, that when an Officer hath Power to make Aſ- 9 C 4g. 


ſigns, he may (a) implicitly make a Deputy. (a) A Biſhop 


on his Crea- 


tion hath Power of appointing Deputies. 2 Sid. 138. The Office of Clerk of the Outlawrics of 


the Common Pleas belongs to the Attorney General, who exerciſeth it by Deputy. 4 1. 101. 


A Judicial Officer cannot it is ſaid make a Deputy, unleſs he hath a 3 A. 150. 
Clauſe in his Patent to enable him; becauſe his Judgment is relied on ery me” 
in Matters relating to his Office, which might be the Reaſon of the Mar- 
king of the Grant to him; neither can a Miniſterial Officer depute one 
in his Stead, if the Office be to be performed by him in () Perſon ; but 
when nothing is required but a Superintendency in the Office, he may (3) There. 


make a Deputy. fore the E- 

{quire of the 
King's Perſon cannot aſſign his Office; for the Law ſuppoſes it to have been given him in Confidera- 
tion of his Diligence, 4 and Skill. 11 E. 4. 1. 2 Rol. Abr. 154.— The Office of Carver being 
a perſonal Truſt cannot be aſſigned. Dyer 7. b. | 


It is clear, that the Judges of //e/tminſter-Hall, as well as all (c) others 5 6 
having Judicial Anthority, muſt hold their Courts in their proper Per- 5 
ſons, and cannot act by Deputy, nor any (4) way transfer their Power Bro. Title 


to another. Fudges, 11. 


f Perk. Sec. 
101. (e) But the Judges of the Eccleſiaſtical Courts may act by Deputy, as the ae, Suden 


hath been. Latch, & vide ſupra Letter (D). (4) And therefore where the Council of the Marches 
of Wales referred a Suit to certain Perions to hear and determine it; this was held to be illegal, 
and a Prohibition awarded to the Court, to ſtay their Proceedings againſt the Party for refuſing 0 
obey the Order of the Referrees. 1 Rol. Abr. 382. March 102 —80 Juſtices of the Peace cannot de— 
legate a certain Number of themſelves, and inveſt them with a Power to make Rates and Orders. 
6 Med. $7. 


A Coroner. cannot make a Deputy, nor an Eſcheator ; becauſe theſe Lill. Reg. 446. 
are Judicial Offices, which they muſt exerciſe in Perſon ; bur it is ſaid, 
that the King by ſpecial Commiſſion may appoint a Deputy Eſcheator, 


to inquire by Office of the Death of a Nobleman, or, as the Book ſeems 
to hold, of any other Perſon, tho' under that Degree. 


It is held, that the Office of Conſtable being wholly Miniſterial, and 1 Rol. Abe. 


no way Judicial, he may appoint a Deputy to execute a Warrant di- 591. 


rected to him, when by Reaſon of Sickneis, Abſence or otherwiſe, he Moor 84.5. 


cannot do it himſelf; for the Publick Good requires, that there ſhould 88 


3 Bft. . 
be always ſome Officer ready at Hand to execute ſuch Warrants; and 3 


the too rigorous Reſtraint of the Service of them to the proper Of- 1 Hel. Ker. 


ficer could not but ſometimes cauſe a Failure of Juſtice; but it is ſaid, 274, 


that a Conſtable cannot make a Deputy, without ſome ſuch ſpecial 5 2 


Cauſe. Mar * 
2 Keb. 359. 
It ſeems the better Opinion, that a (e) Recorder of a Town cannot 
make a Deputy, without a ſpecial Grant or Cuſtom for that Purpoſe, * IIe | 
being a Judicial Office relating to the Adminiſtration of Juſtice. Juſtice ; 2 


vide I Ley. 


76. (e) A Bailiff of a Liberry may have a Deputy. Cro. Fac. 241-2. adjudged. 


And therefore, where a Writ was directed to the Mayor, Alderman 1 Ret. 4bv. 


and Recorder of Lancaſter, and the Record was certified by the Mayor, 752» 754- 
Alderman and Deputy Recorder, without ſhewing that the Recorder had Style183,191, 


| : 203, 219. 
Power to make a Deputy ; the Return was held naught. 2 Keb. 385. 


It is held, that the Marſhal of the King's Bench, having the Inheri- 39 H. 6. 34. 
farce of the Office, with Power to grant the ſame for Life, cannot not- 2 Nl. Alr. 
withſtanding '2+ 
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Offices and Officers. 


(a) That nei- withſtanding give Power to ſuch Grantee for (a) Life to make 3 
Depury. | 


Tenant for Life can make a Deputy, if in the very Grant made to them there is not an expreſg 
Clauſe for the Execution of the Office per ſe vel ſufficientem Deputatum ſuum. 3 Mod. 147. 


ther Tenant 
at Will nor 


Cro. Eliz. 1 89, 


Watkins ver. Deputy, being an Office of Truſt, unleſs there be a Clauſe in the Patent 


© hy for that Purpoſe. | | 


1 Salk. 95. 
Parker ver. 
Kett 


puty being 
only one 
who 1s au- 
thorizcd 


cannot dele- 


gate that au- 
thority; and 


a Deputy, ſo 


ſuch ſecond Deputy, and ſo ad infinitum, which would be highly inconvenient. Lil. Reg. 445. (c) Where 


an Aſſignment of his whole Power, which he cannot aſſign over; but if 
A. be appointed Steward of a Copyhold Court, to be exerciſed per |; 
(b) For a De- vol deputatum ſuum, and he appoints B. his Deputy, who hath long ex- 
erciſed the ſaid Office, and B. authorizes C. and D. jointly and ſeverally, 
to take a Surrender of a Copyhold 'Tenement from V. S. which is done 
by C. without reciting his Power, or any Relation ha 

himſelf, he render is good, being only a ſingle Act; for the Conſtitution in this 
Manner gives C. the Colour and Reputation of an Authority to act as a 
Steward (c) de facto; and what he does as ſuch is ſufficient among the Te- 
if a Depury nants, for they have no Power to examine his Authority, nor is he to 
might make render them any Account of it. | 


— 


The Office of Aulnage, or Sealing of Cloths, cannot be exerciſed by 


Regularly, a Deputy cannot make a Deputy, (5) becauſe it implies 


d to it, the Sur. 


the Deputy of a Deputy of a Cuſtomer, fitting in the Cuſtom- Houſe with other Officers, and adding 
as an Officer, his Acts were held good as an Officer de facto, tho' not de jure; and that it would be 
very hard to put thoſe who have to do with Cuſtom-Houſe Officers, to inquire into the Legality af 


their Inſtitution. Cro. Eliz. 534. 


4 Inft. 291. 


The Chief Juſtice in Eyre may by the Statute of 32 H. 8. cap. 3 5. make 


his Deputy; yet all the Writs of Summons antient and late are coram the 


1 Leon. 219. 


uſtice itinerant aut ejus deputato. 
It is ſaid, there cannot be an Officer without Deed, (4) nor can there 


3 Med. 147. be any Deputation of an Office without Deed, being a Matter which lies 
(4) A Depu- in Grant. | 


tation of an 


Othce is in its own Nature grantable by Parol ; and therefore tho' it ſhould happen to be granted by 
Writing, yet fince it is in it ſelf grantable by Parol, it may bc revoked by Parol. Ca. Law & Eg. 14 


3 Med. 150. 


(e ) Cro. El i Yo 
67. Clecott 
ver. Dennys 


adjudged. 


4 IB. 114, 
115. 
2 Lev. 121. 


4 Ce. 33+ 
2 Inft. 466. 


2 Lev. 160. 


Dyer 278. 


Cf) But if a 


Clerk in an 


| Ong 
Office miſ-enter any Thing, he himſelf ſhall be puniſhed, and not the Maſter of the Ofhce, becal Fir 
he fakes a Fee for it. 1 Leon. 146. & vide Hob. 13. 1 


4 


without Deed, for he claims no Intereſt in the Office, but as Servant; 


his Deputy to take Bail of Priſoners, and that he took Bond, &. and 


But the High Sheriff may make an Under-Sheriff, or his Deputy, 


and therefore (e) where an Action on the Caſe was brought againſt the 
Deputy of a Sheriff for an Eſcape, who pleaded, that the Sheriff made him 


ſhewed no Deed of Deputation; yet the Plea was held good on a De- 
murrer. | 

© By the Statute of 2 H. 6. cap. 10. it is ordained, that all Officer 
© made by the King's Letters Patents within the King's Courts, uh 
© have Power and Authority, by Virtue of their Offices of old Time 
© accuſtomed, to appoint Clerks and Miniſters within the ſame Court 
© ſhall be charged and ſworn to appoint ſuch Clerks and Miniſters fu 
© whom they will anſwer at their Peril. Tt: 

Upon the Rule of Reſpondeat ſuperior, regularly all. Officers ſhall i 
ſwer for their ( Deputies, in the ſame Manner as if the Act wen £, 
done by themſelves, unleſs it be in Criminal Caſes; and therefore St 
riffs ſhall anſwer for the Eſcapes, Amerciaments, Cc. of their Deput'® 


Oc. 


v > 2%, IEA 


p FR 
| 
J : * 

3 


LL — 
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— 


If the Coroner be inſufficient, the whole County who made Ilection 2 %. 466. 


and Choice of him ſhall tanquam elecor & ſuperior anſwer for him. y the | 
i ord of a : 
Franchiſe ſhall anſwer for a Bailiff put in by him. 2 Lev. 169. 1 


If a Perſon be appointed Cuſtomer, or Collector of the Cuſtoms in Dye» 238. 6. 
a certain Port, who is impowered by the Statute 1 EIK. cap. 12. to ap- { I — | 
point a Deputy, and a Deputy ſo appointed by him conceals the Goods —— 
of a Merchant, and the Cuſtomer himſelf being ignorant thereof re- Chamber, 
turns on Oath into the Exchequer the Cuſtoms of this Port, according as Saunders 
to the Information of his Deputy; he ſhall, notwithſtanding his Igno- * Bar. — 
rance, anſwer for the Act of his Deputy, and ſhall forfeit treble the r | 
Value of the Merchandize, and be fined, &/c. purſuant to the Statute b 
3 H. 6. cap. 3. 

If a Deputy ſuffers Eſcapes, it is a Forfeiture by the Principal, unleſs of ng _ 
ſuch Deputation be made for Life, and then the Grantee for Life only n 


a Poph. 119. 
forfeits the Office. 2 Lev. 71. 


Raym. 216. 3 Med. 146. 3 Lev. 288. like Point. 


It is ſaid, that if one put in a Deputy, without any Allowance of 6 Md. 235. 
Salary, he has no Remedy but by Quantum meruit, and that againſt his 
Principal. 

It hath been held, That tho* a Mandamus will not lie for a Deputy, 1 Lev. 306. 
that yet it lies for him who deputes him, to have ſuch his Deputy either : Keb 738, 
admitted or reſtored; for that otherwiſe he might be deprived of his 5 110 


; Power to makc a Deputy; and in this Caſe, on a Mandamrs to reſtore 111. S. C. ad- 

| a Deputy Secretary of the Courts of Marches, it was held to be no judged, be- 
good Return, that at the Time of the Writ delivered he was not con- <*v'c — 
it ſtituted Deputy, for that they might have put him out of his Place be- be certain 

fore the Writ came to them. there being 

re nothing to be pleaded to them. 
lies 
d by 
þ 14 


(M) Of the Fozfeitures of an Office. 1 


T is laid down in general, that if an Officer acts contrary to the Na- 11 E. 4. 1. b. 

ture and Duty of his Office, or if he refuſes to act at all, that in 2 Rol. Abr. 
theſe Caſes the Office is forfeited. | 13% | 

Bur herein it will be neceſſary to conſider more minutely, what ſhall co. Lie. 233. | 
be ſaid ſuch Acts as are contrary to the Duty of his Office, and how 9 Ce. 50. 9 
far the ſame, whether they be Acts of Omiſſion or Commiſſion, amount 3 Wed. 143. 


to a Forfeiture; wherein it hath been clearly agreed, that a (a) Gaoler (a2 + hong 
by ſuffering voluntary Eſcapes, by abuſing his Priſoners, by extorting Felons to 


© unreaſonable Fees from them, or by detaining them in Gaol after they eſcape vo- 
© have been legally diſcharged and paid their juſt Fees, forfeits his Of. luntarily, it 


fice; for that in the Grant of every Office it is implied, that the II 
| Grantee execute it faithfully and diligently, Office, tho? | 


: ; he Offi 
lor Life or in Fee. Dyer 151. b. Sir John Savage's Caſe. 2 Rol. Abr. 155. 2 Bulſt. 58. 3 1 264 .F. 


But it is held, that one negligent Eſcape is not a Forfeiture, though 


one voluntary one is, but that two negligent Eſcapes amount to a For- 


39 H. 6. 33. 
bende feiture. 


2 Rol. Abr. 
. 1 : 
2 Vern, 173. & vide Stat. $& 9 W. 5, cap. 27. Tit. Gaoler, * (D). 


| „ 
3 
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6 Co. 50. There are, ſays my Lord Coke, three Cauſes of Forfeiture or Seizure 
Co. Lit. 233 b. of Offices by Matter in Deed. 1/1, By Abuſer. 2dly, Non-vufer. 3aly, Re. 
And where fuſal. 1½, By Abuſer; as by a Marſhal or other Gaoler's permitting 
Never: Eſcapes. 2dly, By Non-uſer; in which there is this Difference, when 
Nor uſer of the Office concerns the Adminiſtration of Juſtice or the Commonwealth 

an Office is a the Officer ex officio ought to attend without any Demand or Requeſt, 
Forfeiture, there by Non-uſer or Non-attendance the Office is forfeited ; bus 
= _ where an Officer is not obliged to attend, but upon Demand or Re. 
Kelw. 194. queſt made by him whoſe Officer he is, there without ſuch Demand or 
Dyer 151. Requeſt, there can be no Forfeiture ; and herein alſo my Lord Coke in 
3 Med. 146. another Place takes the following Diverſity, viz. that Non-uſer of it 
1 ſelf, without ſome ſpecial Damage, is no Forfeiture of private Offices, 
"rrendance but that it is otherwiſe of a publick one, which concerns the Admini. 
is a good {tration of Juſtice. 34ly, As to Refuſal, he ſays, that in all Caſe; 
Caule of the here an Officer is bound upon Requeſt to exerciſe his Office, if he 
8 does not do it upon Requeſt, he forfeits it; as if the Steward of a Ma- 
Recorder. nor be requeſted by the Lord to hold a Court, if he does not do it, 


x Salk. 435. it is a Forfeiture. h | 

here to b 

a Scire facias to repeal the Patent of a Searcher of a Port for Non. attendance, the Officer pleaded 
that he was ſick, and that he was confited in Priſon at the King's Suit, vide Cro. Car. 491, 492. 


* * E CY 0 . d 
e 
: 


2 Inſt. 43. The King granted to the Abbot of St. Alban to have a Gao), and to 
have a Gaol-delivery, and divers Perſons were committed to that Gaol 
for Felony ; and becauſe that the Abbot would not be at the Expence 
of making Deliverance, but had detained Perſons in Priſon a long 
Time, it was reſolved, that the Abbot had for that Cauſe forfeited his 
Franchiſe, and that the ſame might be ſeiſed into the King's Hands, 

Cro. Car. 491. If a Scire facias be brought to repeal the Patent of a Searcher of the 


| 
The King ver. Cuſtoms in a Port-Town for Non-attendance ; and upon Evidence it ap- t 
Rooks ad- years, that ſuch a Ship was imported and unladen, and others alſo were t 
_ exported beyond 8 t being ſearced d th hen theſe Shi 

3 Mod. 146. exp bey eas, not being fearced, and that when theſe Ships a 
S. C. cited. were ſo imported or exported, neither the Searcher himſelf, nor any of ſ 
his Deputies were there, tho' it does not appear to be by Negligence 0 
or voluntarily, yet this voluntary Abſence and Neglect, ſo as neither tl 
himſelf nor Servants were there to ſearch, is not only Craſſa negligentia, Ir 

but a voluntary Permiſſion and Forfeiture, | 
Cro. Car. 492. So if a Gaoler ſhould leave his Priſon Doors unlock'd, and the Pri- tc 
per Cur. ſoners eſcape, it is not only a negligent but a voluntary Eſcape. th 

| Co. Lit.233.b. If Conditions in Law, which are annexed to Offices, be not obſerved IF 
I | 8 Co. 44 and fulfilled, the Office is loſt for ever, for theſe Conditions are as fe 
Fx 4 ſtrong and binding as expreſs Conditions; and therefore if the Ofice he 
LF n' of Foreſter, Ge. deſcend to an Infant or Feme Covert, (where by Law ct 
1 they may ſo deſcend) and theſe are not exerciſed by ſufficient Depu- Þ b) 


ties, they become forfeited. 
{ 9 Co. 50. a. If a Parker or a Foreſter cut a Tree, not for Browſe or Reparations, 
It Cro. Elix. 38 5. this is a Forfeiture in Law of his Office; becauſe he breaks the Condi- 
1 And 29. tion in Law annexed to his Office, which is, that he will preſerve the 


ON * Game, and not do any Thing that may impair or deſtroy them; but 
707 other Books hold, that the cutting down of Trees is no Forfeiture, if hc 
2 Med. 121. leaves ſufficient for Browſe and Shade for the Deer, and to cover them. 
4 Med. 29. Inſufficiency is an original Incapacity which creates the Forfeiture cf 
arguendo. an Office; ſo if a Superior puts in a Deputy into an Office, which ma) 
| be exerciſed by Deputy, who is ignorant and unskilful, this is a Fork 


ture of the Office. 
4 Mah. $0: If the King grants an Office in any of the Courts at Weſtminſter, the 
* areuendo. Judges may remove ſuch an Officer for Infufficiency, and are the prop*' 
* 


Where an Perſons to judge of his Abilities. 
Officer may 


be removed, but cannot be abridged of his Fee. 1 R-l. Rep. $2-3. 
3 


v 


A Phi- 


— — — 


Offices and Officers. 263 


— —— 
9 — 


A Philizer of C. B. being abſent two Years, and having farmed out Dyer 114. 6. 
his Office from Year to Year, without the Licence of the Court, was P. : , 
diſcharged by the Chief Juſtice, ex afſenſu ſociorum ſuorum, by Words is 6 *H 
ſpoken openly in Court ; and tho' there was no Record made of the Dil. 
charge, nor no legal Summons for him to anſwer to any Accuſation, yet 
the Diſcharge was held good. 

An Officer was turned out, becauſe that he ſpoliavit gquedam recorda 1 Keb. 597. 
contra officii ſui debitum; and it was objected, 1/7, That it was not cer- © 1 
tain enough, becauſe not ſhewn what Records; to which the Court an- 8 0 
ſwered, that it would be prolix, and then he having ſpoiled the Records, peace indi&- 
they are not may be to be had. 24 Objection, That it may be he did it ed and re- 
by Chance, and not wilfully; to which the Court ſaid, that the Con- moved for 


cluſion contra officis ſui debitum included that. | — —_— 
cords to the new Cuſtol Retulorum. 4 Mod: 3, 32. 


If A. hath the Cuſtody of a Caſtle with all Profits, Sc. granted to Cre. Fac. 17, 
him for Life, of which the Inheritance hath been granted to B. and A. '* 
refuſes B. to let him inhabit in the Houſe, this is a Forfeiture ia A. 

If Tenant in Tail of an Office commit a Forfeiture, this ſhall bind the 
Iſſue, by Force of the Condition tacitly annexed by Law to ſuch Eſtate ; 5 — 7 — 
but if an Officer for Life commit a Forfeiture, this ſhall not affect him 39 x. 7 * 
who hath the Inheritance. 22 Aſſ. 34. 


8 H. 4. 18. 
2 H. J. 11. 14 H. 7. 1. 2 Rol. br. 155. 7 Co. 34. Poph. 119 2 Lev. 71. Raym. 216. 3 Lev. 288. 


3 Mod. 146. Skin. 114. 2 Vern. 173. 2 Vent. 189, 269. Bridgm. 27. 


The Arch-biſhop of Canterbury granted the Office of Guardian and Plow. 378. 
Keeper of Alyngton Park to Sir Edward Nevil, and to Henry one of his Sir Henry Ne- 
Sons, with a certain Fee during their Lives, and the longeſt Liver of os 
them, which was confirmed by the Prior of Chriſt's Church, Canterbury, 
to be exerciſed by them or their ſufficient Deputy, for whom they ſhall 
anſwer ; Sir Edward was attainted ; and the Queſtion was, if the King 
ſhould have the Office by the Attainder; and it was reſolved, that bein 
only an Office of Skill and Confidence, the ſame was not forfeited to 
the King, but that the Survivor ſhould hold the ſame with the Profits 
incident thereto. | 


But if the King grants an Office which concerns Truſt and Diligence Phw. 180. 


to two, and one of them is attainted, the entire Office is forfeited to 
the King; for he cannot make one to occupy in Common with another. 


Where-ever an Officer who holds his Office by Patent commits a For- But for this, 


* feiture, he cannot regularly be turned out without a Scire facias, nor can vide Dyer 155, 
he be ſaid to be compleatly ouſted or diſcharged without a Writ of Dif. 198, 211. 


charge ; for his Right appearing of Record, the ſame muſt be defeated Ig Fe my 
by Matter of as high a Nature. | | Cro. Car. 60, 
Gl, 


1 Sid. 81, 134. 8 Co. 44. b. 1 Rol. Abr. 580. 3 Med. 335. 3 Lev, 288. 


(N) Where 


2 d. - 


0 
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(N) Where kor Cozruption and opp2eſſive pꝛo⸗ 
teedings Officers are puniſhable ; and there- 
in of Bꝛibery and Extoztion, 


6 Mod. 96. HERE can be no Doubt but that all Officers, whether ſuch by 
That if a the Common Law or made purſuant to Statute, are puniſhable fet 
28 2 Corruption and oppreſſive Proceedings, according to the Nature and Hei. 
AR o Par. nouſneſs of the Offence, either by Indictment, Attachment, Action at the 


liament, and Suit of the Party injured, Loſs of their Offices, Oc. 


misbehave ; . 
himſelf in his Office, he is indictable for it at Common Law, as is every Publick Officer, who mix, 


behaves himſelf in his Office. 6 Med. 96. | 


Dyer 218. But beſides the Puniſhment by Indictment, Information, E2c. all Courts 

Palm. 564- of Record have a diſcretionary Power over their own Officers, and 

1 Salk. 210. are to ſee that no Abuſes are committed by them, which may bring 
Diſgrace on the Court themſelves; alſo the Court of King's Bench, by 
the Plenitude of its Power, exerciſes a Superintendency over all inferior 
Courts, and may grant an Attachment againſt the Judges of ſuch Court 
for oppreſſive, unjuſt, or irregular Practice, contrary to the obviou 
Rules of natural Juſtice. 

C., Lit. 368.6. As to Extortion by Officers, it is ſo odious, (being more heinous, # 

2 Inſt. 209. my Lord Coke ſays, than Robbery, as it is uſually attended with the ap. 


2 * * gravating Sin of Perjury, ) that it is puniſhable at Common Law by Fine 
32, 57. and Impriſonment, and alſo by a Removal from the Office in the H. 
Ero. Car. 438, ecution whereof it was committed; and is defined to be the Taking cf 
448. Money by any Officer by Colour of his Office, either where none a 
Raym. 315- all is due, or not ſo much is due, or where it is not yet due. 


21 H. 7.179, But the ſtated and known Fees allowed by the Courts of Tuſtice to 
Co. Lit. 368. their reſpective Officers, for their Labour and Trouble, are not reſtrained 
by the Common Law, or by the Statute of Vem. 1. and therefore 
ſuch Fees may be legally demanded and inſiſted upon, without any Dan- 
ger of Extortion. 
2 Inſt. 210. Alſo it ſeems, that an Officer, who takes a Reward which is volun- 
3 Inſt. 149. tarily given to him, and which has been uſual in certain Caſes for the 
Co. Lit. 308. more diligent or expeditious Performance of his Duty, cannot be faid 
to be guilty of Extortion ; for without ſuch a Præmium it would be 
impoſſible in many Caſes to have the Laws executed with Vigour and 
Succeſs. 
But it has been always held, that a Promiſe to pay an Officer 


1 Rel. Ahy.16, Money for the doing of a Thing which the Law will not ſuffer hin 


1 Rol. Re 0 ” . . 1 
313. F ro take any Thing for, is meerly void, however freely and vyoluntariy 
No = it may appear to have been made. | 

1 Von. 65. 


Cro. Elix. 654. Moor 468. Cro. Fac. 103. 


1 Sid. 91. If an Indictment of Extortion charges J. S. with the Taking of 504.4 


The King ver. Bailiff of a Hundred Colore officzi, without (a) ſhewing for what he too Þ 


* hat an its this is good at leaſt after Verdict, for perhaps he might claim " 


Information generally as being due to him as Bailiff, in which Caſe the Taking coul 


for Extor- not be otherwiſe expreſſed. 
tion mult ſet | 


forth the Time on which the Offence was committed. 4 Med. 101, 103.—That the Court of Kin 


Bench will not quaſh an Indictment for Extortion or Oppreſſion, tho' erroncous, but will oblige the 
Party to plead or demur to it, 5 Med. 13. 


oo oY WW Ty B 7. 


* 


10. 
N contrary to the Duty of his Office, tho' various, are yet ſo generally ob- 
;. vious, that it ſeems needleſs to endeavour to enumerate them. 
f 
at 
> to | 
ned 8 "x . : 5 
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the 
be 
and Z | | 
UTLAWRY is a Puniſhment inflicted on a Perſon for a | 
cer : v Co. Lit. 129. 
hat Contempt and Contumacy, in refuſing to be amenable to and Dot. & Stud. 
* abide by the Juſtice of that Court which hath lawful Authority P“. 2. cap. 3. 
Karl to call him before them; and as this is a Crime of the higheſt 13 0 
Nature, being an Act of Rebellion againſt that State or Community of = 
which he is a Member, fo doth it ſubject the Party to divers Forfeitures 
and Diſabilities; for hereby he loſeth his Liberam legem, is out of the 
05.9 Þ King's Protection, £5. | 
e tot And as to Forfeitures for refuſing to appear, herein the Law diſtin- Co. Lu. 128, 
laim i been between Outlawries in Capital Caſes and thoſe of an inferior 3 1». 161, 
cou Nature; for as to Outlawries in Treaſon and Felony, the Law inter- 
; prets the Party's Abſence a ſufficient Evidence of his Guilt, and without 
_ 8 further Proof or Satisfaction accounts him guilty of the Fact, 
bien which enſues Corruption of Blood, and Forfeiture of his whole Eſtate 
Real and Perſonal. 
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Profeſſion or Buſineſs relates to the Adminiſtration of Publick Juſtice, in 14% 


As to Bribery, it is ſaid in a large Senſe to be the receiving or offering of Forteſcue de 


any undue Reward by or to any Perſon whatſoever, whoſe ordinary 777 
5 


cap, Fr, 


145. 


order to incline him to do a Thing againſt the known Rules of Ho- 144. g. 
neſty and Integrity; but that in a ſtrict Senſe it ſignifies the taking of Cre. Fac. 65. 


any Thing valuable by one in a Judicial Place, of any one who have 
to do before him any way, for doing his Office, or by Colour of his Ot- 
fice, but of the King only; alſo it ſignifies the Taking or Giving a Re- 
ward for Offices of a publick Nature, which manifeſtly tending to diſ- 
courage Men, and to introduce all Kinds of Corruption, is highly pu- 
niſhable by the Common Law. 


And theſe ſeveral Offences are ſo odious in the Eye of the Law, 3 Ip. 145. 
that they are puniſhable not only with the Forfeiture of the Offender's 2 Leg. 291. 


Office of Juſtice, but alſo with Fine and Impriſonment ; alſo it is ſaid 


Nature, that it was ſometimes puniſhed as High Treaſon before the Sta- 
tute 25 . 3. | 


Cro. F 


. 2 . . I Ruſh. Col- 
that at Common Law Bribery in a Judge, in relation to a Cauſe de- Lal | 


pending before him, was looked upon as an Offence of ſo heinous a fu. 3 


ac. 65. 


Fart . 


Alſo it is ſaid in general, that all wilful Breaches of the Duty of an c Lie. 233, 


Office are Forfeitures of it, and alſo puniſhable by Fine, Sc. for ſince 234. 
cvery Office is intitled, not for the Sake of the Officer, but tor the Good 
of ſome other, nothing can be more juſt than that he, who either neg- 
lects or refuſes to anſwer the End for which his Office was ordained, 
thould give way to others who are both able and willing to take Care 
of it, and that he ſhould be puniſhed for his Neglect or oppreſſive Ex- 
ecution; but the particular Inſtances wherein a Man may be ſaid to act 
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Plow. 541. 

9 H. 6. 20. h. 
Show. Parl. 
Ca. 73. 


Co. Lit. 128. b. 


Outlawꝛv. 

But Outlawry in leſſer Crimes, or in perſonal Actions, does not occa. 
ſion the Party to be looked upon as guilty of the Fact, nor does it oc. 
caſion an entire Forfeiture of his real Eſtate, but yet is very fatal and 
penal in its Conſequences; for hereby he is reſtrained of his Liberty, if 
he can be found, forfeits his Goods and Chattels and the Profits of his 
Lands, while the Outlawry remains in Force. 


Alſo it is ſaid, that antiently Outlawry was looked upon as fo horrad 
a Crime, that any one might as lawfully kill a Perſon outlawed as be 


might a Wolf, or other noxious Animal; but that the Law herein vas 


2 Hale's Hit. 
P. C. 202. 

9 Co. 91. 

i Eulſt. 146. 
Cro. Eli:.908. 
Moor 606, 
668. 

Telv. 28. 
Cro Car. 537. 


(a) That no 
Perſon 1s to 
be outlawed 
n ſi per legem 


terræ. 


47. 


changed in Ed. III.'s Time, which provides, that a Perſon outlawed ſhal 
be put to Death by the Sheriff only, having lawful Authority for thi; 
Purpoſe. 

Alſo from the Heinouſneſs of the Offence the Sheriff may, on a (:. 
pias utlagatum, break open the Houſe of the Perſon outlawed ; for jr 


would be unreaſonable, that this Privilege or Protection, allowed of in 


other Caſes, ſhould be extended to him who is declared a Contemner and 
Violator of the Law; and therefore the Seiſing him as an Outlaw, doth 
imply the Liberty of entring and ſeiſing him whereſocver he lies hid. 


4 Leon. 41. 2 Fon. 233. 


And as the Puniſhment of Outlawry is of a very ſevere Nature, ſo the 
Law hath provided and taken great (a) Care, that no Perſon ſhould be 


outlawed without due Notice and apparent Contempt to the Court; 2 
will appear under the following Heads: 


2 In | 
Ta three Capias's are required, and the Party to be called in five County- Courts, a Month be. 


rween every 


Court. Brad. Lib. 3. tract. 2. cap. 11. 


(A) Jn what Caſes Pꝛoceſs of Outlaw2y lies. 
(B) By what Jurisdiction ſuch Pꝛoceſſes are to iſe, 


(C) Againſt whom Pzoceſs ok Outlawzy may tbe a 
warded : And herein, | | 


1. Whether it may be awarded againſt a Peer. 

2, Whether Proceſs of Outlawry may be awarded againſt 
an Infant. : | 

3. Of awarding Proceſs of Outlawry again: a Feme Sole or 
Covert, and the Proccedings thereon. 

4- Of awarding Proceſs of Outlawry againſt ſeveral Defen- 
dants, and the Proceedings thereon. TNT 

5. Of awarding Proceſs of Outlawry againſt Principal anc 
Acceſlary. _ 


(D) What Fozfeitures and Diſabilities an Outlav!! 
ſubjects the Party to: And herein, | 


1. Where it is of the ſame Effect with a Sentence or Jud 

2, Of the Forfeiture as to Lands, Goods, (5c. and thete!" 
of the Difference between Outlawries in Criminal and 
Civil Caſes, and of the King's and Party's Intereſt at wh! 
Suit the Outlawry was had: Aud herein, 


1. Of the Difference between a Forfeiture in a Criminil 
and Civil Caſe, 
1 


2. W hat 
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What Things are forfeited by the Outlawry. 
To what Time the Forfciture ſhall relate. 
Of the King's and Party's Intereſt at whoſe Suit the 
Outlawry was had, in the Eſtate and Effects of the 
Party outlawed, and their Remedies for the ſame. 


8 


> V2 


3. Of the Party's Diſability to bring any Action. 
4. What further Diſabilities Outlawry ſubjects the Party to. 


(E) Of the RKegularity of the Pꝛoceedings on an Out- 
hats and fo2 what Crro2s it may be reverſed : And 
erem, | 


1. Where, for want of ſuch Proceſs as required by Law, the 


Outlawry may be reverſed. 

2. Where for want of Form in ſuch Proceſſes the Outlawry 

may be reverſed. 

3. Where for Variance in ſuch Procefles the Outlawry may 
be reverſed. 

4. Where for a defective Exccution and Return the Out— 
lawry may be reverſed: And herein, | 


1. To whom ſuch Proceſs is to iſſue and be executed. 
2. To what Place the Proceſs is to iſſue; and therein of 

the Quinto exattus, and Proclamations on an Outlawry, 
3. What ſhall be faid a good Exccution and Return. 


(F) Of the Manner of reverſing an Outlawzp; and 
therein of the Difference between Errozs in Fact and 
in Law, 

(G) What the Party muſt do in oꝛder to intitle him to 
a RKeverſal : And herein, 


1. Of appearing in Perſon or by Attorney. 
2. Of giving Bail. 
3. Ok ſuing out a Scire facias. 


(11) The Cffects and Conſequences of a Reverſal: And 


herein, 


1. Where the Proceedings on the Reverſal are in the ſame 
- Plight as if an Outlawry had been. 

2, To what the Party ſhall be reſtored on Reverſal of the 
Outlawry. | 28 
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(A) In what Caſes Pzoceſs of Outlawꝛp lies. 


Staus ſ. 192. JT ſeems, that originally Proceſs of Outlawry only lay in Treaſon and 
tbe G Felony, and was afterwards extended to Treſpaſſes of an enormous 
26, 59. Nature; and herein it is laid down by Serjeant (a) Hawkins, that Pro- 
Co. Lit. 128 b. ceſs of Outlawry at this Day lies in all Appeals, and in all Indictmentz 
Dyer 213. of "Treaſon or Felony, and in all Indictments of Treſpaſs vi & armis, 
(23's Hawr, and on all Returns of Reſcous, and as ſome ſay, in all Indictments of 
P.C.302,303, Conſpiracy or Deceit, or other Crimes of a higher Nature than Tref. 
and ſeveral paſs vi & armis; but it lies not in an Action, nor, as ſome ſay, on an In. 
Authorities dictment on a (b) Statute, unleſs it be given by ſuch Statute, either ex. 
N op preſly, as in the Caſe of Premunire, or impliedly, as in Caſes made Tre. 

1 In. fon or Fclony by Statute, or where a Recovery is given by an Action in 


lie an In- 
dicken on which ſuch Proceſs lay before, as in the Caſe of a (7) Forcible Entry, 


the Statnices 


againſt Foreſtalling. 21 Ed. 4. 11. 5. 2 Hale's Hiſt. P. C. 194. (c) On a Conviftion by Juſtice; 
on Vicw of a Forcible Entry Proceſs of Outlawry lies. 1 Keb. 563. | 


FA In an Aſſiſe a Capias pro fine lies, and upon that Proceſs of Outlaury, 
rb if the Aſſiſe be found with Force, but being a mixed Action, as favour. 
(4) But a Pre- ing of the Realty, it is out of the Statute of Additions, 1 I. 5. cab. ;, 


ſentment is which extends only to Perſonal Actions, Appeals and (d) Indictment: 


the lame 
with an Indictment, on which Proceſs of Outlawry lies. 2 Leon. 200. 


6 Med. $4 So Proceſs of Outlawry lies in Replevin, and is given by the Statute 
e 25 E. 3. cap. 17. which gives the Capias in this Manner; when on te 
Pluries replegiari facias the Sheriff returns Averia elongata, then a C- 


«Adi pias in Withernam iſſues, and on that's being returned Nulla bona, a Cu. { 
pias iſſues, and ſo to Outlawry ; but it does not lie on the orignal Writ I 
of Replevin, which is Vicountiel and determined; and therefore as no Ad- 
dition is required in ſuch original Writ, ſo neither ought there to be t 
any in the ſecond Writ; for where a Writ or Proceſs is founded on a 0 
former, it muſt purſue the former, and cannot vary from it. tl 

-5/11.6 66, By the Common Law, in all Actions of Treſpaſs Qnare vi & arnis, 

22 H. 6. 13. and in which there is a Fine to the King, a Capias was the Proceſs; an! g. 

Raſt. Ent. herein Proceſs of Outlawry lay by the Common Law, | 2 

293. Ec 


10 Co. 72. 2 Rol. Alr. Sos. 


Co. Lit. 1285. But in Account, Debt, (e) Detinue, Annuity, Covenant, and ſuch 
ho 8.5; Actions as are grounded upon Negligence or Laches merely, no Czpias þ 
2 Io. 143. Jay at Common Law, but only Summons and Diſtreſs infinite, and 1 © 
Cro. Fac. 222, therefore the Capias and Outlawry in theſe Actions were introduced b) 


261, divers Acts of Parliament. 

Telv. 158. | 5 
Ray m. 128. 1 Keb 890, 908. 1 Sid. 248, 258. (e) Whether Proceſs of Outlawry lies in a Mn. 
of Detinue of Charters. Dyer 225. a. dubitatur. 


ge 8 competo was given, where before the Proceſs in Account was Sul 
* . mons, Attachment and Diſtreſs infinite; and by N eſim. 2. cap. 11. Ff Wh. 

| ceſs of Outlawry is given in Account. 3 
3 Co. 12. By the 25 E. 3. cap. 17. it is accorded, that ſuch Proceſs ſhall be mact bo: 
2 Ret. Rep. in a Writ of Debt and Detinue of Chattels, and taking of Beaſts, “ that 
295: Writ of Capias, and by Proceſs of Exigent, by the Sheriff's Retu' z 
z Bulſt 63. as is uſed in a Writ of Account. 


Ani 


I 


n...... 
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And by the 19 H. J. cap. 9. reciting, That for as much as before 

this Time there hath been great Delays in Actions of the Caſe that 

have been ſued as well before the King in his Bench, as in the Court 

of his Common Bench, by Reaſon of which Delays many Perſons have 

been put from their Remedy; it is therefore ordained, enacted and 
eſtabliſhed, that like Proceſs be had hereafter in Actions upon the 

Caſe as well ſued and hanging, as to be ſued in any of the ſaid Courts, 

as in Actions of Treſpaſs or Debt. 

But it hath been adjudged, that Proceſs of Outlawry lies in no Caſe 1 Tem. 329 
but where a Capias lies; and that therefore where the Proceeding is 2 Rol. Abr. 76. 
by Bill and not by Original, as there can be no Capias, ſo there can be dr Rog 
no Proceſs of Outlawry, as in a Bill of Privilege by or againſt an At- 85 
torney. 


S VO 3 


— — 


(z) By what Juris diction ſuch P2oceſſes are 
| to iſſue. 


T is clear, that the Courts at Weſtminſter may iſſue Proceſs of Out- 2 Hale's Hift, 
lawry, and that the Court of King's Bench, either upon an Indict- P. C. 198. 
ment originally taken there or removed thither by Certiorari, may iſſue 

Proceſs of Capias and Exigent into — County of England, upon a 

Non eſt inventus returned by the Sheri of the County where he is in- 

ie dicted, and a Teſatum that he is in ſome other County. 

* Alſo Juſtices of Oyer and Terminer may iſſue a Capias or Exigent, and , Hu-, Hip. 
„ ſo proceed to the Outlawry of any Perſon indicted before them, di- P. C 31, 199: 
rit rected ro the Sheriff of the ſame County where they held their 


d. Seſſion at Common Law; and by the Statute of 5 F. 3. cap. 11. 
de they may iſſue Proceſs of Capias and Exigent to all the Counties 
\a | of England, againſt Perſons indicted or outlawed of Felony before 
them. 
11, But Juſtices of Gaol-Delivery regularly cannot iſſue a Capias or Exi- 2 Has Hiſt 


an! gent; becauſe their Commiſſion is to deliver the Gaol de priſonibus in ea P. C. 199. 


exiſtcutilus, ſo that thoſe whom they have to do with are always intend- 
ed in Cuſtody already. 


| Juſtices of the Peace may make out Proceſs of Outlawry upon (a) In- 2 Hale's Zip 
| diftments taken before themſelves, or upon Indictments taken before 199. 


the Sheriff, and returned to the Juſtices of the Peace, by the Statute a) e 
| of 1 E. 4. cap. 1. but the Power of the Sheriff, to make any Proceſs in their Seſ- 
upon Indictments taken before him, is taken away by that Statute, ſious may 
: Wrocecd to 

Outlawry in Caſes of Indictments found before them, and that by the Common Law; PE. in Caſes of 
Popular AGions may proceed to Outlawry by the Statute of 21 Fac. 1. cap. 4 2 Hale's Hiſt. P. C. 52. 

Vi hut they cannot ifſuc a Cafias utlagatum, but muſt return th 

a * 1; Þ 2 , e 


| Record of the Outlawry into the 
King's Bench, and there Proceſs of Capias utlagatum ſhall iſſue. Dali. 406. 2 Hale's Hiſt. P. C. 52. 


It is made a Q!#re by Hale, whether a Coroner can by 


Law make 2 Hale, Hf. 
out Proceſs of Outlawry againſt a Man indicted by Inquiſi 


tion before P. C. 199 
him. — Per Hary- 
i | ; | kins, « Co- 
toner may award Proceſs till the Exigent, on a Bill of Appeal before him; and that by the better 
Opinion, uch Proceſs ſhall be awarded by him only, and not 


by him and the Sheriff jointly, ar d 
that he may proceed thereon to Outlawry; but that ſince Mana Chorta, cap. 17. by which it i, en- 


Md, That no Sher F,. C:nſtable, Coroner, or other Bailiff of the King, ſhall hold Pleas of the Crown, h 
cannot procced to the Trial of the Appellee. 2 Hawk. P. C. 51. and leveral Authorities there cited. 


Vol. III. 9 E It 


L - wy — 2 2 ˙*¾ 
„ 2 2 x 


— — ——— =" 
CW © * — — 
2 9 —— — — 
3 ; , 
w * 4 


— _ Ow. „ — rn r 6 „* — 


DOPutlawꝛy. 


——_—. —_———— 


750 


— 


Yelo. 138. It hath been held, that tho' the Proceſs in Inferior Courts be a Capias, 
Cro. Fac. 222, that yet they cannot proceed to outlaw the Party. 
261. 


Raym. 128. 1 Sid. 248, 259. 1 Keb. 890, 908. 


2 Hale's Hit. The Proceſs to the Outlawry, viz. the Capias and Exigent, muſt be 
P.C- 199 in the King's Name, and under the Judicial Seal of the King appointed 


893 to that Court that iſſues the Proceſs, and with the (a) Teſte of the 


eie Edmunds Chief Juſtice or Chief Judge of that Court or Seſſions. 


Anderſon, : 
without a 7, and for this Error of Outlawry was reverſed ; for the Teſte is the Warrant of the Writ, 


as it is of all Judicial Writs. Cro. Eliz. 392. Grondy ver. Iſcham. 


I 


111 


(O) Againſt whom pꝛoceſs of Outlawꝛy may 
be awarded: And herein, 


1. (Uhether it may be awarded againſt a Peer. 


2 Inf. 49. F a Nobleman, or Peer of the Realm, be indicted and cannot be found, 
3 Infl 31. Proceſs of Outlawry ſhall be awarded againſt him, and he ſhall be 


He 139. outlawed per judicium Coronatorem. 


424. | 

2 Hale's Hig, But in Civil Actions between Party and Party, regularly a Capias or 
P. C 199,200, Exigent lies not againſt a Lord of Parliament of England, whether Se- 
Cro. Elis. 170, cular or (b) Eccleſiaſtical; yet in caſe of an Indictment for Treaſon or 


4” 54 Felony, yea or but for a Treſpaſs vi & armis, as an Aſſault or Riot, Pro- 
1 Rol. Abr. ceſs of Outlawry ſhall iſſue againſt a Peer of the Realm, for the Suit is 


220. for the King, and the Offence is a Contempt againſt him; and therefore, 
e an if a Reſcue be returned againſt a Peer, or if a Peer be convict of a Diſ- 
8 ſeiſin with Force, or denies his Deed, and it be found againſt him, a 
gar : X R . x 
not to beour- Capias pro fine and Exigent ſhall iſſue, for the King is to have a Fine; 
lawed. 3 E. 3. and the ſame Reaſon holds upon an Indictment of Treſpaſs or Riot, and 


2 Rel. Ab. So. much more in the Caſe of Felony. | 


2. Whether P2oceſs of Outlawzy may be awarded againſt 

an Inkant. | 
Jag „Ve. An Infant above the Age of fourteen may be outlawed, and the Out- 
Fitz. Title Jawry is not erroneous ; but an Infant under the Age of fourteen cannot 


Utlazwry, 11. be outlawed, for if he be it is erroneous. 
2 Rol. Abr. 5 5 bpm 
80 5. Dyer 104. 2 Hale's Hiſt. P. C. 20), 208. 


Dyer 239.4 But the Outlawry of ſuch Infant is not void, it being of Record, but 


Tow * iq ig voidable only by Writ of Error. 


3. Of awarding Pzoceſs of Outlawzy againſt a feme 
Sole oz Covert, and the Pꝛoceedings thereon. 


Co. Lit. 122.6. A Woman is ſaid to be waived and not outlawed ; and the Reaſon, 
Lit. Seck. 186. ſays my Lord Coke, why the Outlawry of a Woman is legally callcc 
Waiviaria mulieris is, becauſe Women are not ſworn in Leets or Torn 

as Men are, who are above the Age of twelve; and therefore, ſays * 

A | 


hs 
and v 
7 


eme 


; aſon, 
called 

orns; 
vs he, 


Nen 


— 
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Men are called atlagati, i. e. Extra legem poſiti, but Women are Waiviate, 

j. e. Derelictæ, left out or not regarded, becauſe they are not ſworn to 

the Law. | 
Therefore, where a Capias and Exigent were awarded againſt three Cre. Zac. 353. 

Men and two Women, and the Return was Utlagati exiſtunt, where, as — 

to the Women, it ought to have been Waiviate exiſtunt, this was held 1 N Rep. 


to be Error. 407. S. P. 
1 Rol. Abr. 804. S. P. 


If in an Action againſt Husband and Wife the Husband is outlawed, For this, vid: 
and Wife waived, and ſhe is taken upon the Capias ntlagat', tho' ſhe is to Dy 271: b. 
be diſcharged of the Impriſonment, (becauſe the Plaintiff cannot pro- 2 Zr 5 
ceed apainſt her alone) yet ſhe ſtill remains waived, and when her Huſ- Hur. 86. 
band is taken he muſt bring her in. 1 Sid. 21. 


In an Action for a Debt due by the Wife before Marriage, the Huſ- Cr» Car. 58, 

band was returned outlawed and the Wife waived, but before the Re- 59 
turn of the Exigent an Attorney procured for the Wife a Srperſedeas, * ga 
ſurmiſing, that the Wife had appeared by him as her Attorney, and a $6.8. C. 
on Motion that this Appearance of the Wife ſhould be received, all the 
Court conceived, that if upon the Exigent the Sheriff had returned Red- 
didit ſe, or upon Pluries Capias had returned Cepi Corpus for the Wife, 
then her Appearance ſhould be entered, but not by Attorney, as it is 
here; and the Exigent ſhould only iſſue againſt the Husband, & iden- 
dies ſhould be given to the Wife ; but when the Husband upon the Exi- 

ent is returned outlawed, then it ſhall be entered Aler [ans jour for the 
I ife, for the Proceſs is determined; and if he will purchaſe his Par— 


—_—___ 


don, he ſhall not have any Allowance thereupon in a Scire facias, unleſs 


he appear for himſelf and his Wife; but if for the Husband, the Sheriff 
ſhould return Cepi Corpus upon a Pluries Capias, and a Non eft inventa for 
the Wife, yet an Exigent ſhall iſſue againſt both, becauſe it muſt be pre- 
ſumed the Husband might bring in his Wife ; but if upon the Exigent 
the Sheriff returned Reddidit Je for the Husband and for the Wife, and 
ſhe is waived, the Husband ſhall go ſine die; but in this Caſe, becauſe 
the Exigent was returned againſt both to be outlawed, the Superſedeas 
ſuppoſing the Appearance of the Wife is meerly idle and void; where- 
2 it was diſallowed, and the Exigent appointed to be filed againſt 
bot | 


4. Of awarding P2oceſs of Outlawer againft ſeveral De⸗ 
fendants, and the Pꝛoccedings thereon. 


If two are ſued in a joint Action and neither of them will appear, Cro ET 648, 


Proceſs of Outlawry muſt be taken out againſt both. Beverly ver. 
Beverly. 


2 Rol. Abr. 
$02. Taver- 
vers Cale. 


| Hale's Hiſt. 
P. C. 204 S. C. cited and S. P. ſaid to have been often adjudged. — Cro. Fac. 358. S. p. ated, 214 


ſaid to be manifeſt Error. 3 Mod. 89, 90. S. P. adjudged. 1 Rol. Rep. 406. Palm. 388. S. P. adjudged. 


If an Exigent be awarded againſt two, and the Return is primo exacti 


fuernnt non comparuerint, without ſaying, nec eorum aliquis comparutt, 
it is erroneous. . 


If two in a Writ of Account are adjudged to account, and one is 41 F. 3. 
after (a) outlawed in the Suit, and the other appears, he ſhall account 1 Rol. Abr. 
alone. 147. $: Co 

: | al : 1 Brocvnl. 2 5. 
S. P. ſaid. (a) But if ſued by Bill upon which no Outlawry can be, what Procecdings hall be, 
ere; & vide 1 Sid. 159. 1 Keb. 577+ 


When 


1 6 
i 
4 
- 
= 


— 


2 
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41 E. 3. 13. b. 
1 Rol. Abr. 
127. & vide 
Moor 188. 
2 Leon. 76. 


Dyer 239. pl. 
203. 

Hawtry ver. 

Anger. 

N. Bendl. 
148. pl. 205. 
Mocr 74 pl. 
203. and 


1 And. 10. 
S. C. adjudg- 
ed. 


18. 73. 

1 Keb 642. 
80. Guy ver. 
Barnard. 


2 Inſt. 183. 
2 Hawk. P. C. 
306. 


2 Haak. P. C. 
306. 

2 Hale's Hi ſt. 
P. C. 200. 


When two are adjudged to account, and one is outlawed and ac. 
counts, if he diſcharges himſelf upon the Account, this ſhall be a Diſ. 
charge to the other, when he ſues a Scire facias upon a Charter of Par- 
don; and if he be charged by the Account, this ſhall be a Charge upon 
the other, becauſe they were adjudged to account jointly, 

If in Debt upon an Obligation againſt B. and C. Sons and Heirs of 
the Obligor, and againſt D. the Daughter and Heir of A. who was an. 
other of the Sons and Heirs of the Obligor in Gavelkind, Proceſs is con. 
tinued till the Uncles are outlawed and the Niece waived, and after the 
Uncles are pardoned, and bring a Scire Facias againſt the Plaintiff, who 
thereupon declares againſt them ſimu} cum the Niece; and the Uncles 
plead, their Niece is but of the Age of ſeven, unde non intendunt quod 
durante minori &tate ſua they ought to anſwer, Sc. yet the Parol ſhall 
not demur ; for the Niece is out of Court, and guoad her the Original is 
determined, and at her full Age no Re-ſummons could be ſued againſt 
her, but the Uncles only, becauſe ſhe never appeared in Court. 

An Action of Treſpaſs was brought againſt two, one was outlawed, 
after the Entry of the Writ it was entered, & ſciendum eſt quod predif? 
J. S. (one of the Defendants) ue, eh eſt, and then counts againſt one 
of them; and on Motion in Arreſt of Judgment, the Court held the 
Declaration naught, and that the Courſe of pleading in ſuch Caſes, after 
the Entry of the Writ, was to ſay, & guod prædidt“ J. S. atlagat” eſt in 
Prec* illo, and that the laſt Words are eſſential, becauſe that he might be 
outlawed in another Writ, and not in this. 


| 


5. Df awarding P2oceſs of Outlawzy againſt Pazincipal 
5 and Acceſſary. 


Herein we muſt firſt take Notice, that by the Statute of em . 
cap. 14. it is recited, © T hat it had been uſed in ſome Counties to out- 
© Jaw Perſons being appealed of Commandment, Force, Aid or Receipt, 
© within the ſame Time that he which is appealed for the Deed is out- 
© lawed ; and thereupon it is provided, that none be outlawed upon Ap- 
© peal of Commandment, Force, Aid or Receipt, unleſs he that is ap- 
«© pealed of the Deed be attainted, ſo that one like Law be uſed therein 
© thro* the Realm; nevertheleſs, he that will ſo appeal, ſhall not by 
© reaſon of this intermit or leave off to commence his Appeal at the 
© next County againſt them, no more than againſt their Principals which 
© he appealed of the Deed, but their Exigent ſhall remain until ſuch as 
be appealed of the Deed be attainted of Outlawry, or otherwiſe. 

In the Conſtruction of this Statute, the following Particulars are kid 
down by Serjeant Hawkins as moſt remarkable. 

1/7, That it ſcems agreed, that it extends as well to Indictments as to 
Appeals, not only becauſe the Word Appeal in the Statute may in a large 
Senſe be taken for any Accuſation in general; but becauſe Indictments 
are certainly as much within the Reaſon of the Statute as Appeals; and 
the Common Law, for the ſettling whereof this Statute was made, did 
not make, any Diſtinction in this Reſpect between Appeals and Indict- 
ments. 

24ly, That it ſeems to be agreed, that where-ever ſome of the Defer- 
dants are expreſly charged as Principals, and others as Acceſſaries, before 
the Award of this Exigent, the Outlawry thereon of thoſe charged © 
Acceſſaries cannot but be reverſible, becauſe it appears upon the Re- 
cord that the Exigent ifſued contrary to the Direction of the Statute ; 
but if ſeveral be outlawed on a Writ of Appeal, which chargeth them 
all alike without any Diſtinction, there can be no Advantage taken 0 

2 the 


1 » — * — —_—_ * 


—Outlawzy. 753. 


the Appellant's not having purſued the Statute, fince it appears not but 
thar he might have charged them all as Principals. | 

341), That it is ſtrongly holden, that if an Appellant take out the 2 x74. p c 
Exigent at the ſame Time againſt all the Defendants, he muſt, when 306, &» vide 
they appear, count againſt them all as Principals, and ſhall be con- 2 Hale's Hiſt. 
cluded from charging any of them as Acceſſaries, becauſe he has taken N 
out ſuch Proceſs as is erroneous where all are not Principals; but he 
makes a Doubt, whether this be Law at this Day, ſince all Errors, as 
the Law ſeems now to be holden, are ſalved by Appearance. 

4tbly, That it ſeems the better Opinion, that where there are more 2 Hawk. P. C. 
than one Principal, the Exigent ſhall not iſſue till all of them are ar- 306. 
raigned ; and herein it is ſaid by Hale, that if A. and B. be indicted 3, e Hipt 
as Principals in Felony, and C. as Acceſſary to them both, the Exigent * 01. 
againſt the Acceſſary ſhall ſtay till both be attainted by Outlawry or 
Plea; for that it is ſaid, if one be acquitted, the Acceſſary is diſcharged, 
becauſe indicted as Acceſſary to both, and therefore ſhall not be put to 
anſwer till both be attaint; but hereof he adds a Dubitatur, becauſe 
tho? C. be Acceſſary to both, he might have been indicted as Aeceſſary 
to one, becauſe the Felonies are in Law ſeveral; but if he be indicted 
as Acceſſary to both, he muſt be proved fo. 

In Treaſon all are Principals; and therefore Proceſs of Outlawry may Hals Hip, 
go againſt him that receives, at the ſame Time as againſt him that did P. C. 258. 
the Fact. 


(D) What Foꝛfeitures and Diſabilities an 
Outlawzy ſubjects the Party to: And herein, 


1. (here it is of the ſame Cfect with a Sentence 02 
Judgment. 


F a Man be outlawed of Treaſon or Felony, tho' there be no other 2 Hate's Hip, 
Judgment (a) but Utlagatus eſt per judicium coronatorem, yet it is of F. C. 399- 


it ſelf an Attainder , and ſubjects the Party to ſuch an Award there- . n 
upon to be made by the Court where he is brought, as is ſuitable to A Hog 
the Offence for which he is indicted and outlawed. Sheriff's Re- 

rurn of the 


Exigent, or by the Coroner's Return of a Certiorari to them direQed, to certify whether the Party 
were outlawed or not, the Party 1s as much attainted, and ſhall forfeit and loſe as much, as if Sen- 
laid rence had been given againſt him upon Verdict or Confeſhon. 2 Hawk. P. C. 446-7, & vide 2 Hale's 
Hift. 205-6. — That thoſe MalcfaCtors, who wilfully fly from Juſtice, add a new Crime to their for- 
mer Offence, and therefore ought to have no Benefit of the Law. 3 Mod. 72. 


as t0 

e | 
a But if ſuch Outlawry appear to the Court to be erroneous, whereof 2 He wk. P. C. 
175 any one as Amicus curiæ may inform them, the Party ſhall have Coun- 447. 


5 a {el aſſigned him to take Advantage of the Error; but if he will neither 

* g. bring a Writ of Error, nor plead in convenient Time, and the Out- 

nal lawry be voidable only, and not void, the proper Execution ſhall be 

awarded againſt him, but no Sentence pronounced ; becauſe the Out- 

| 2 is a Judgment, and no Man ſhall have two Judgments for one 

ence. 

And herein it is ſaid by Hale, that tho* the Court ex officio is to prefix 2 Hale's Hf, 
the Party a Day to purchaſe a Writ of Error, and in the mean Time N 
to reſpite Execution; yet that muſt be on his alledging Error in Fact, 


or Error in Law upon the Outlawry; for if the Court be ſatisfied that 
ken - Vol. III. : 9 F it 


1 | 


— 
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it is merely a Pretence, they may chuſe whether they will allow him x 

Day to ſue forth a Writ of Error, but may award Execution preſently, 
2 Hawk P. C. But tho' an Outlawry be an Attainder, and equal to a Conviction or 
343 ic Fig. Sentence by Verdict or Confeſſion, yet it does not ſubject the Party ty 
P. 1 any ſeverer Puniſhment than the Crime does for which the Outlauty 
2 Hale's Hit. was pronounced; and therefore, if it be in ſuch a Crime for which 
350. Clergy is allowable, the Party outlawed ſhall be allowed his Clergy in 
the ſame Manner as he who is convicted by Verdict or Confeſſion. 

One was outlawed upon an Information for ſeducing a young Gentle. 
man to marry a young Woman of a lewd Character, and fined 50co! 
and it was moved in Behalf of the Defendant, that he could not be 
fined upon the Outlawry ; becauſe in Miſdemeanors the Outlawry doe 
not enure as a Conviction for the Offence, as it does in Caſes of Tres. 
{on and Felony, but as a Conviction for the Contempt in not anſwer. 
ing, which Contempt is puniſhed by the Forfeiture of his Goods and 
Chattels; and if he might be fined now, he muſt be fined again upon 
the principal Judgment; and the firſt was held to be irregular ; and that 
the Outlawry in theſe Caſes is not a Conviction, as appears by Hels 
Suamvis quis pro contumacia & fuga utlagetur non propter hos convittus 
de facto priucipali. a 


2 Falk. 494. 
The King vcr. 
T ippin. 


2. Ok the Fo2feiture as to Lands, Goods, &c. and 
therein of the Difference between Outlawzies in Cti- 
minal and Civil Caſes, and of the King's and Party's 
Intereſt at whole Suit the Outlawzr was had: And 


herein, 


1. Of the Difference between a Foꝛkeiture in a Criminal 
and Civil Caſe, 


9 H 6. 20. | Herein we muſt obſerve, that an Outlawry of Treaſon or Felony is 
2 Rol. Abr 85 a Conviction and Attainder of the Offence wherewith the Party is 
Staunf. Pre. charged; and ſuch Outlawry corrupts the Blood, and cauſes an abſolute 
% Li 128. Forteiture of the Party's Eſtate both Real and Perſonal, viz. in caſe of 
2 Hale's Hig. Outlawry of Treaſon his Lands are forfeited to the King of v homſo- 
205. ever they are held; and in caſe of Outlawry of Felony, to the Lord by 
Eſcheat of whom they are immediately holden. 
Plow. 541. Alſo in Civil Caſes, the Retiring from the Inquiries of Juſtice is held 
5 Co. 110. fo criminal in the Eye of the Law, that it is puniſhed with the Loſs of 
OO * the Offender's Goods and Chattels, and the Iſſues and Profits of his Real 
r Au- Eſtate; but in Outlawries in Civil Caſes the King has no Eſtate, but 
thorities u. only a Pernancy of the Profits; nor can he manure or ſow the Ground; 
pra. and his Intereſt continues no longer than the Party hath an Eſtate, and 
determines with the Party's Death; and being originally introduced 10 
compel the Defendant to come in the ſooner and anſwer the Plaintiff 3 
Demand, may more eaſily be ſuperſeded or reverſed, and thereby the 
King's Pernancy of the Profits diſcharged, than an Outlawry in a Ca- 
pital Caſe. . ; - 
Fiaunf. Pre. Alſo if a Perſon make Default till the Award of an Exigent, either 
47, 183. upon an Appeal or Indictment of a Capital Offence, he forfeits his Goods, 
1 Rel. Abr. unleſs he was pardoned before the Exigent was awarded; and it is bo: 
S den, that the Law is the ſame, as to ſuch a Default upon an Indictmemt 
5 Co. 110. Of Petit Larceny, and that where-ever Goods are ſo forfeited, they 2 
Co. Lit. 259. not ſaved by an Acquittal at the Trial, but by a Reverſal of the Award ot 


Cro. Fac. 464- the Exigent they are ſaved, whether ſuch Reverſal be for an Error 9 
3 


* ** 
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in Fact or in Law; as for the Impriſonment of the Defendant at the 
E Time when the Exigent was awarded, or for a Defect in the Indict- 
ment, Appeal or Proceſs. 


' 2. What Things are fozfeited by the Outlawzy, 
1 


F Outlawry in a Capital Caſe being, as has been ſaid, an Attainder and por which 
. © Conviction, it is clear, that all Lands of Inheritance, as all other the Real vide Tide 
and Perſonal Eſtate whereof the Party outlawed is ſeiſed or poſſeſſed in Frſciture, 
his own Right, are forfeited abſolutely. 

Alſo the King hath by the Common Law ſuch a Power to require his 1 Salk 10g, 
Subjects to anſwer all Demands of Law and Juſtice, that his not appearing 9 Med. 114. 
on Proceſs in a Civil Action, is ſuch a Contempt, that the Party guilty is 
put out of the Law, forfeits his Goods and Chattels, his Leaſes for Years, 
and his Truſt in ſuch Leaſes, and the Profits of his Lands of Freehold. 

m_ But Outlawry in Treſpaſs, or any Civil Action, works no Corruption Br. Title 
of Blood; and therefore if the Husband be outlawed in any ſuch Ac- Ol. 82. 
tion, the Wife ſhall notwithſtanding have Dower, and the Iſſue ſhall in- . 
herit; for it is a Forfeiture of the Iſſues and Profits of the Lands only 8 1 
during the Life of the Party outlawed, and ſo long as the Outlawry re- re ona 
mains unreverſed ; alſo it ſeems, that if the Wife herſelf be outlawed 

or waived in any ſuch Action, yet her Dower is not forfeited. 

It is ſaid to have been agreed by the whole Court, that Arrearages of e 16 
Rent reſerved upon an Eſtate for Life are not forfeited by Outlawry, be- 8 
cauſe they are Real, and no (a) Remedy for them but by Diſtreſs; o- (a) For this 
therwiſe if upon a Leaſe for Years. vide Tit, Rents, 
Alſo it is held, that there are other Things which the Party outlawed | 

* may have, and are not forteited to the King ; and that therefore an Ex- 2 5 1 N N 
ecutor or Adminiſtrator cannot plead in Excuſe of Aſſets, that his Te— . 
ſtator or Inteſtate was outlawed, becauſe he might have Debts (2) due 2 Rel. Air 80G, 
upon Contract; alſo Goods taken for Treſpaſs before the Outlawry, for C Elea 
which he may have "Treſpaſs, and recover the Value of the Goods, e 


ny 5 which ſhall be Aſſets in his Hands. 584 


— 
* A Ae, ; 4 ; 9 4 | 1 * * ö * 2 * 
* R CA tg ee ee eee r 


1 or Adminiſtrator of a Perſon ourlawed, and thei the Executor 
| i | R ir Releaſe ſhall be a good Diſch , 
* Executors ſhall be accountable to the King for them. Hutt. 54. 1 wand the" the 
e © | 

mſo- So if the Teſtator had mortgaged his Land upon Condition, that if Het. 53. 


d by the Mortgagee pay not at ſuch a Day to him, his Executors or his Heirs 

1001. that then it ſhall be lawful for him or his Heirs to re-enter and 
held | after, but before the Day, the Teſtator is outlawed, and makes his Exe. 
ofs of © cutor, and dies, and at the Day the Mortgagee pays the Money to the 
Real Executors; this is Aſſets, and not forfeited to the King. | 


„ but If Tenant for Term of Years be outlawed, the Term is forfei 

. ; | ; rm is forfeited to 9 7 6. 21. 
ound ; the King, and he may ſeiſe it, and uſe it at his Pleature. : Rol. Abr, 
e, and ; 5 W EA. - $06. 

ced to So if A. being poſſeſſed of a Leaſe for Years grants it over to B. in 2 R. Al,. 


: fs Truſt for himſelf, and afterwards is outlawed in a perſonal Action, this 807. 
bythe | Truſt ſhall be forfeited to the King. „ thi 


Nl If Tenant at (c) Will ſows the Land, and afterwards is outlawed, 9 H. 6. 21 
| the King ſhall have the Corn. | | | 1 
either (e) If a Man leaſe at Will, and the Leſſee ſows the Land, and | is © 3 

, , the Leſſor is outlawed, the King ſh 
Goods, not have the Corn, and can have only the Rei ha & trek. , ing ſhall 
Js hol- himſelf. 5 Co. 116. , OO nly the Rent, for he is intitled to no mo e than the Leſſor 


If the Conuzee of a Statute-Staple take the Conuzor into Execu- 2 Ret. Ab, 
tion upon the Statute, and afterwards is outlawed in a perſonal Action, $97- 
the Debt ſhall be forfeited to the King, and the King may diſcharge Yrs 
the Conuzor out of Execution. 2 15 


So 


= 


— 
— — — . — —ü— — — — — — 


— 
. 
— 
* 
—— — 


— . oboe 4 
— 
— — — 


8 
"i 
EO 


— 
— I. 


a" 
* 
Z 


— — 1 
= 1 
>. =. A — _ — = 
* * — 4 — - 
_ pe * — — 
— * 
p —— 


— 


3 
— 


- — 


— —-— —_ 


52 —. 


f 
[ 


* 
$ 
4 
| 
5 
1 


| 


= 
l 
N 


0 


37. 
Cro Elix. 575 


5 — 1 


75⁵ Outlawzy. 


2 Rot. 4br., | So if, there are two Conuzees of a Statute, and they take the Body 
808. of the Conuzor into Execution, and one of the Conuzees is outlawed 


in a perſonal Action, it is ſaid to be a Forfeiture of the Debt againſt both. 
22 Af. 33. If a Man be outlawed in a Perſonal Action, the King ſhall preſent 


2 Rot. Abr. to his Churches, altho' he hath a Frechold or Inheritance in them. 
708. S. C. 


„ (a) during the Time the Outlawry is in Force, ſuch Avoidance is 
(a) If after forfeited to the King, whether the Outlawry were in a Capital Caſe, an 


the Outlaw- Action of Treſpaſs, or other Perſonal Action. 
ry the Party 


purchaſeth any more Goods, the Property is immediately veſted in the King. Carth. 442. 


Beverley ver. Tf pending a Qare impedit brought by A. he is outlawed, und Judg. 
m__ * ment is given for him in the Hare impedit, and thereupon the Incum- 
1 4nd. 148. bent reſigns, and takes a new Preſentation from the Queen by Virtue of 
Mer 269. the Outlawry, and accordingly he is inſtituted and inducted, and after. 
Savil 89. wards A. reverſeth the Outlawry, and brings a Scire facias to have Exe. 
raf * cution of the Judgment; tho' the Preſentation was veſted in the Queen, 
es. „and executed before the Outlawry reverſed, yet A. ſhall have Exe. 
cution of his Judgment; for upon a Recovery in a Snare impedit, any 
Incumbent that cometh in Pendente placito ſhall be removed. 


Hob. 214. Things Perſonal, ſettled by way of Truſt on the Offender, are as 


Cro. Fac. 512+ much forfeited as if he had the legal Intereſt, or were in Poſſeſſion of 
them ; as if a Bond be taken in another's Name, in Truſt for a Perſon 
(% And ſhall who is afterwards outlawed, this is forfeited in the ſame (Y) Manner as 


be executed if taken in his own Name. 
by an Infor- ; 
mation in the Exchequer Chamber, or in Chancery. 1 Hale's Hiſt. P. C. 248. 


So the Truſt of a Term granted by a Man for the Uſe of himſelf, 


Ay 5 * his Wife and Children, Sc. is liable in like Manner to be forfeited, if 
38. | fraudulently made with an Intent to avoid a ſubſequent Forfeiture; but 
2 Keb. 564, it ſhall be forfeited ſo far only as is reſerved for the Benefit of the Party 
60S, 644, himſelf, if made bona fide, whether before or after Marriage for good 
pe? 17, Conſideration, without Fraud, which is to be left to a Jury on the whole 
Hard. 496, Circumſtances of the Caſe, and ſhall never be preſumed by the Court, 


1 And. 294 where it is not expreſly found. 
Raym. 120. 15 


2 Rol. Abr. 34. 1 Rol. Abr. 343. March 45, 88. 1 Sid. 260. 1 Keb. gog. 


3 Co. 82. So where upon an Indictment of Recuſancy the Party, intending to go 
hong a beyond Sea, made a Deed of Gift of all his Goods and Chatrteis upon 
dcin ſome feigned Conſideration, and then he went out of the Realm, and 
Tewine's Caſe; was afterwards ovtlawed on the ſame Indictment ; and it was adjudged, 
dee vide Dyer that the Deed of Gift was void to defeat the Queen of the Forfeiture of 
FF 2 the Goods, and this by the Statute of 13 Eliz. cap. 5. and that the Queen 
| was intitled to his Leaſes and Goods by the Forfeiture. 
11H.6.17- The Forfeiture, as has been ſaid, muſt be of Goods which the Party 
has in his (c) own Right, and not in Right of another, and theretore 
851. an Executor or Adminiſtrator outlawed forfeit nothing which they have 


2 Rol. Abr. in Right of their Teſtator or Inteſtate. 
806. a 
Cro. Car. 566. (c) So a Term limited to Executors, and not veſted in the Party himſelf, is 
not forfeitable. 2 Leon. 5, 6. 1 Ard. 19. Moor 100. Dyer 309. 


20. H. 6. 8.5. So if an Executor recovers in Account againſt the Receiver of the 

75 4b. Teſtator, and afterwards is outlawed, yet he ſhall not forfeir this Debt; 

_ for it continues the Debt of the Teſtator, and is only put in Certaint) 
by the Judgment. 


3 Debts 


So if a Perſon outlawed hath an Advowſon, that happens to become 


a -@a n 
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Debts and Duties upon Simple Contract are forfeired to the King 4 Co. 95. 
by the Outlawry of the Party, tho' the Debtor might have waged his Slade's Cale, 
Law on ſuch Contract to an Action brought by the Creditor ; of which 
Privilege he is deprived by the Outlawry. 

It hath been adjudged, that the Cattle of a Stranger (a) Levant and Carib. 441. 
Couchant on Lands extended on an Outlawry, may be taken for the King 2 395. 
upon a Levari ſacias as the Iſſues and Profits of the Lands; for that 3K 3 
otherwiſe there might be no Iſſues at all, or the Perſon outlawed may ver. Cote. 
take in other Mens Cattle to agiſt, and ſo defeat the Outlawry. (a) That it is 


| neceſſary to 
aver that the Cattle were Levant and Couchant. Carth. 442. 


So if the Perſon outlawed ſhould after the Inquiſition make a Feoff- / abs 
ment of his Lands, the Cattle of the Feoffee may be taken for the er cur. 
Iſſues of thoſe Lands, for the Land is () Debtor to the King. (% Bur if 


Tenant for 
Life is outlawed, and dies, Q. whether the Iſſues can be extended on the Reverſioner. Carth, 442. 


But if the Owner of the Soil is outlawed, the Cattle of a Commoner Carth. 442. 
cannot be taken as Iſſues; but if they ſhould be taken, he muſt plead 
his Title in the Exchequer, unleſs his Right of Common is found by 
Inquiſition on the Outlawry. es 


% 


3. To what Time the Foꝛttiture (hall relate. 


If a Man be outlawed upon an Indictment of Felony and Treaſon, co. Lit. 13, 
and pending the Proceſs he alien the Land, yet the King or Lord ſhall 14. 
have the Land which he held at the Time of the Treaſon or Felony 
committed; for the Indictment contains the Year and Day when it was 
done, unto which the Attainder by Outlawry relates: Bur if a Man ſue 
an Appeal by Writ of Felony or Murder, and pending it the Party aliens, 
and then is outlawed before Appearance, the Lord's Eſcheat is loſt, be- 
cauſe it relates only to the Time of the Outlawry pronounced; in as 


much as the Writ of Appeal is general, and contains no (c) certain (9 But if 
Time of the Offence committed. 


* 


the Defen- 


; $ : dant had ap- 
peared, and the Plaintiff had declared upon his Writ, and the Defendant had been convicted and 


attainted by Verdict or Confeſſion, or if the Appeal had been by Bill, and thereupon the Party bad 
been outlawed, tho' before Appearance, the Eſeheat had related to the Time of the Fact committed 
to avoid meſne Ineumbrances; for in the Declaration in the one Caſe, and in the Bill in the other, 
the Year and Day of the Felony is ſet forth. 1 Hale's Hiſt P. C. 261-2. | 


As to Goods and Chattels, the very Iſſuing of the Writ of Exigent in Co. Lit. 288 6. 
caſe of Treaſon or Felony gives to the King, or the Lord of a Fran- #' 4b 13. 
chiſe to whom that Liberty is granted, the Forfeiture of all the Goods 
of the Party ſo put in Exigent, from the Time of the Te/te of the 
Writ of Exigent. | 

And as the Award of the Exigent gives the Forfeiture, ſo if that be $Stausf. P. C. 
well awarded, the Forfeiture ſhall continue, .tho' the Outlawry be re- 184 
verſed for Error in Law or in Fact, ſubſequent to the Award of the 4' 4 13: 
Exigent ; for the King's Title being by the Exigent, and that being of 3 . 
Record muſt be awarded by Matter of as high a Nature; therefore it PEE ones 


is neceſſary for a Party outlawed in Treaſon to bring his Writ of Error 


ſpecially, tam in adjudicatione brevis de Exigi facias quam in promuleatione 


+ '"tlogarie : Alſo a Writ of Error lies to reverſe the very Award of the 


Exigent; and tho* no ſubſequent Error to the Award of the Exigent 


will avoid it, yet if there be Error in the Exigent, or in the Appeal or 


| Indictment upon which it iſſues, both Outlawry and Exigent ſhall be 
| reverſed. 
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Co. Lit. 19)- And as the Award of the Exigent gives the Forfeiture of the G 


Dyer 223. 4. eft per judicium coronatorum, but no Return thereof is made, there lies a 


P. C. 20). 


00 
ſo the Outlawry gives the Forfeiture or Loſs of the Lands of the Pare? 
outlawed ; but the bare Judgment of Outlawry by the Coroners, without 
the Return thereof of Record, is no Attainder, nor gives any Eſcheat 
but it muſt be returned by the Sheriff with the Writ of Exigi facias, 
and the Return indorſed. : 
Reo. 284. And therefore, if there be a Qninto exa7rs, and thereupon utlagatys 
* Writ of Certiorari to the Coroners, or to the Sheriff and Coroners, to cer. 
tify the Outlawry into the King's Bench; but this is only either to 
ground a Charter of Pardon on it, or to amerce the Sheriff where he re. 
turned only a Qrarto exactus; but as to the Effect it has otherwiſe, my 
Lord Chief Juſtice Hale thinks as follows, 
Dyer 3 1 J. a. 1/7, That it doth not diſable the Party to bring an Action, becauſe in re. 


1 . lation to Party and Party it ſtands as nothing, 'till returned by the Sheriff 


2 Hale's Hit. 2dly, That conſequently, barely upon ſuch a Return of an Outlayry 
F. C. 2-6. upon a Certiorari, without the Writ of Exigent indorſed and returned 
together with the Certiorari, it ſeems no Eſcheat lies for the Lord; but 
this he makes a Qrere. ; | 
2 Hale's Hiſt. zaly, But if the Writ of Certiorari be directed to the Sheriff and Coro- 
P. C. 206 J. ners, and the Writ of Exigent be extant in Court, and they return this 
Outlawry ; poſſibly this may be a ſufficient Warrant to enter it of Re- 
cord, as a Return upon the Exigent for the King's Advantage, and to 
iſſue upon it a Capias utlagatum to have the Forfeiture of his Goods, 
4thly, But unleſs the Writ is ſome Way returned or extant, it gives the 
King no Title to Land or Goods; for the Writ of Exigi facias is the 
Warrant of the Outlawry, and that which gives the Coroners their Au. 
thority in ſuch a Caſe to give Judgment of Outlawry ; and it is not like 
the Caſe where there was once a Writ and Return of Outlawry, and 
the Record ſince loſt, for that upon Circumſtances a Jury, upon the 
General Iſſue, may find a Record, tho* not ſhewn in Evidence; but here 
the Writ was never in Truth indorſed nor returned. 
Hale's Hiſt. <Fthly, But if the Writ of Certiorari were directed to the Coroners 
C. 20%. alone, tho' it may be a Ground to cauſe the Sheriff to mend his Re- 
turn, and make it according to the Truth ; yet the Certificate of the Co- 
roners will not make a Record to intitle the King or Lord to any Thing 
without the Writ of Exigent extant, and the Return upon it amended 
by the Sheriff; for without the Exigi facias, and the Return of the Out- 
lawry upon it, there is neither Diſability, Forfeiture nor Eſcheat; and 
therefore a Certiorari ſhall not be ſo much as granted to the Coroners 
to remove an Outlawry after the Party's Death. 
Hard. 101. A. was outlawed, and afterwards made a Leaſe of his Lands, and af- 
pre pe Eng? , terwards theſe Lands amongſt others were found by Inquiſition ; and this 
Ralth Free- Leaſe was pleaded in Bar to bind the King, being before the Inquiſition; 
man. and the Court held, that a Leaſe or other Eſtate made by the Party after 
Outlawry, and before an Inquiſition taken, will prevent the King's Title, it 
it be made bona fide and upon good Confideration ; but if it be in Truſt 
for the Party only, it will not be a Bar; but that no Conveyance wharſc- 
ever made after the Inquiſition will take away or diſcharge the King's Title 


2 Hale's Hiſt. 


r A. was outlawed at the Suit of B. and his Lands extended ; afterwatd 
e waned. C. claiming Title to them brought his Ejectment, and pleaded to the li, 


2 and upon a Bill in the Exchequer, an Injunction was prahee 
or the King to ſtay the Proceedings at Law, but denied; for tho? 
Perſon outlawed cannot after an Extent prevent the King's Title by 20 


#a) Any one Alienation whatſoever; yet ſuch Outlawry gives no (a) Privilege to 


that has an Poſſeſſion 
Eſtate or a | 
Right may grant the ſame over, if his Title be precedent to the Outlawry. Hard. 422.— A. owes Mo 


ney to B. on a Judgment, and to C. on a Bond, 4. is outlawed at the Suit of the Obligee, and his Lan 
4 : 


- 
as th. FY * 


Outlawzy. OS 
Poſſeſſion of a Diſſeiſor, but that the Diſſeiſee may enter and bring his h on the 
Fjectment ; for by the Outlawry the King had no Intereſt in the Land o0utaury ; 


ir ſelf, but only a Title to recover the Profits. and the Que». 

(tion was, 
whether the Conuſee of a Judgment could extend thoſe Lands; and it was held, the Outlawry ſhould 
be preferred, and that the King's Hands ſhould not be amoved, unleſs the Conusor could ſhew Co- 
vin and Practice between the Obligor and Obligee. 2 Salk. 495. Attorney General ver. Baden. 


It was found by Special Verdict in Ejectment, that A. being outlawed Raym. 17; 
in a perſonal Action levied a Fine, and the King ſeiſed the Lands in 12 A 
the Hands of the Conuzee; and it was reſolved, that if the Sciſure 5,76 3 
was before the Fine levied, the King may well retain againſt the Co- ſ. ver. So- 
nuzee ; but if the Fine was levied betore the Seiſure, the Conuzee may wel. 
well take. 

From theſe Caſes the Law ſeems to be now ſettled, as laid down in , ...,, . _ 
Salk. viz. That by a bare Outlawry the Party immediately forfeits his cas. 442. 
perſonal Goods, and they are veſted in the King, but that he does not S. C. And 
forfeit the Profits of his Lands, nor Chattels Real, *till Inquiſition taken; way if a Fer- 
and that therefore an Alienation after Outlawry, and before Inquiſition, is = rom ny 
good to bar the King of the Pernancy ; but if he makes a Feoffment after Lands before 
Inquiſition, the Feoffee has the Eſtate, and the King ſhall have the Profits. any Inquiſi- 


tion tuken 
for the King, which he may lawfully do, yet the Alience muſt plead off the Extent in the Exche- 


quer, by ſhewing his Title precedent. 


4. Of the King's and Party's Jntereſt, at whoſe Suit 
the Outlawzy was had, in the Eſtate and Effects of 
the Party outlawed, and their Remedies fo2 the ſame. 


When the Outlawry is returned on the Exigi ſacias by the Sheriff, and Hard. 422 
recorded in Court, Execution may be taken out azainſt the Party out- Carth 441. 
lawed, either general, to arreſt the Body, or ſpecial, to arreſt the Body 
and extend the Goods and Lands, as alſo Debts and Cho/es in Action be- 


longing to the Party outlawed ; and when ſuch Inquiſition is returned 
„by the Sheriff, a Tranſcript of the Outlawry and Inquiſition is tranſ- 
„ W mitted into the Exchequer ; and thereupon, if any Debt be returned 


due from any one to the outlawed, on Application to the Excheqier a 
| Scire facias iſſues to ſuch Perſon, to ſhew Cauſe why the King ſhould 
not have ſuch Sum ſo found due on the Inquiſition to the Outlawed ; and 
the Reaſon of returning the Tranſcript of the Record into the Exche- 
quer is, ad ulterior” Execution” prædicto Domino Reg per eand' Cur' de Scace 
ſuperinde fiend' ; for when the Inquiſition has returned the Outlawed to 
| be poſſeſſed of any Goods or Lands, the Property of theſe Goods be- 
| long to the King, ſince the Outlawed being out of the King's Protection 
cannot enjoy any Thing, and the Profits of the Land arc to be ſeiſed 
into the King's Hands; but the Lands themſelves are not forfeited, un- 
| leſs it be in Capital Caſes; but in other Caſes the Profits are ſeiſed 
$ whilſt the Party continues outlawed ; and therefore the Tranſcript of this 
Record is ſent into the Exchequer, that the Court of ordinary Revenue 
may have it in Charge; but the Court of Exchequer (a) uſually grants () That the 
2 Cuſtodiam to ſuch Perſon as ſued out the Outlawry. King is to la- 


; ; : tisfy the Par- 
at whoſe Suit the Outlawry was teken out; but this per Pepham Ch. J. is de pratia, and nat de jure. 


: Telv. 19, & vide 2 Vern. 314. Show. Parl. Ca. 72. The King ver. Baden, a good Caſe on this Head.” 


1 The King by his Prerogative is to have Bona felomum &9 ſugitivarum; 46 E. z. 16. 
and (5) tho? the Lord of a Manor or other private Perſon may claim 5 ©*: 09. 


J : 8 Co. Tit. 288. 
WG) Outlawry in Northumberland for « Debt in Durham, whether the King or Biſhop of Duzham, he ha- 


Bing a Grant of bona fugit” in Durham, ſhould have the Goods, vide Lane 90, 91. 2 Rel. Ar. 808 


them 
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them, yet that cannot be by Preſcription, but muſt be by way of Grant: 
for every Preſcription muſt be immemorial; and the Goods of Felons and 
Fugitives cannot be forfeited without Matter of Record, which preſup- 
. the Memory of that Continvance. 
c. Tn 288.3. There is a Difference ſaid to be between an Outlawry on meſne 
C00. Eliz. 205. Proceſs and after Judgment; that as to the firſt the Party hath no In- 


But in 2 Lev. tereſt, but that the whole Benefit of the Forfeiture accrues to the King. 
50. it is held, oy | | 
that there is no Difference between Outlawries before and after Judgment. 


Cre. Far. 619. If a Capias ad ſatisfaciendum iſſues upon a Judgment in an Action of 
Mor and dir Debt, and the Sheriff returns Non eft inventus, and after a Capias utla. 
George Rey- gatum iſſues, upon which he is taken and impriſoned, and after he is let 
rolds, S. P. to go at large, the Party that recovered may have an Action of Debt 
but by Bridg. for this Eſcape againſt the Sheriff, becauſe of the Prejudice to him, 


67. a . 
i (a) he being in Execution as well for his Benefit as for the King's. 1 Rol. 


deen an Ac- Abr. 810. (b) Leighton ver. Walwin. 


rion upon the 

Caſe.” (a) But if after the Year (admitting) he could not be in Execution for him without Pray- 
er, yet Caſe lies; for the Plaintift was prejudiced by the Eſcape, for he ought not to be diſcharged, 
*rill he found Sureties to ſatisfy the Plaintiff. 5 Co. 89. b. and vide 5 E. 3. c. 13. (b) 5 Co. $8, 
Garyon's Caſe, S. C. the Capias utlagatum being taken out and executed within the Year. Cro. Eliz, 706, 
707. S. C. adjudged. Moor 566. pl. 772. S. C. 1 Rol. Abr. 895. S. C. Telv. 20. S. C. cited. Comb. 201, 
and 5 Med. 201. S. C. eited. . 


on. Bite „ if a Capias utlagatum iſſues upon an Outlawry upon meſne Proceſs, 
Bonner ver. and the Defendant is taken and ſuffered to eſcape, an Action upon the 


we ad- Caſe lies; becauſe the Plaintiff is thereby delayed of his Debt. 
judged. ä | 
22 641. pl. 882. S. P. adjudged, & vide 1 Lute. 110, 111. 


1 Sid. 380. If within the Year a Capias ad ſatisfaciendum iſſues on a Judgment, 
1 Hog and the Defendant is thereupon outlawed, and two Years after taken 


upon a Capias utlagatum, and the Sheriff ſuffers him to eſcape, Debt will 
lie againſt him; for the Defendant was in Execution at the Suit of the 
Plaintiff, without Prayer, in as much as the Plaintiff was at the End of 
his Proceſs, and no Continuance nor Sire facias lay after the Capias it- 
lagatum, which being ſued at the Charge of the Plaintiff imported an 


(e) $ Mad p Election of the Body. Salk. 318. (c) Wolf ver. Daviſon adjudged. 
S. C. ad- 
— Cob. 373. S. C. adjourned ; and Holt Ch. J. ſaid, he never underſtood the Diverſity taken in 


the Caſe where within the Year and where after. 


Telv. 19. Fer- If A. hath Judgment in Debt againſt B. for 50 J. and thereupon he 
wings ver takes out a ſpecial Capias utlagatum _ him, and J. $ promiſes, that 
we wa Ag in Conſideration of his ſtaying any further Proceeding on that Writ, he 
— Judges the ſaid F. S. would ſatisfy him the Debt, unleſs B. did it before ſuch a 
cont. Popham. Day; an Aſſumpſit lies on this Promiſe, for the Plaintiff is at the Charge 
of ſuing out the Writ, and hath the Carriage of it; and the Party ſhall 
be in Execution at his Suit, and the King is to ſatisfy him out of the 
Goods of the Party outlawed ; altho* it was objected, that the Conſidera- 
tion was againſt Law, being in Delay of Juſtice, and that the whole he- 

nefit accrued to the King. | 
2 Vent. 89, 9. But it hath been adjudged, that an Action on the Caſe will not lie 4. 
Daxwſon ver. gainſt the Sheriff for neglecting to extend or ſeiſe the Goods and Land 
2 Jof a Perſon outlawed upon a Capias utlagatum, becauſe it is the King; 
' Loſs; and tho' it was urged, the Sheriff's Extending and Seiſing woul 
be a Means to enforce the Defendant to appear to the Plaintiff's Action; 
this the Court ſaid was ſo remote, as not to be conſidered as a Ground n 
ſupport an Action; but if it had been ſhewn, that the Sheriff might babe 
taken his Body, and had neglected to do it, there might have bees 
more Reaſon to ſupport the Action, OS 


+ 
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When after the Extent the Lands are leaſed out, or a Cuſfodiam grant- Hard. 106. 

ed to him at whoſe Suit the Outlawry was had, the Leſſee ſhall account I ver. 
4 4 bite field. 

only according to the extended Value; and if they happen to be ex- 

tended too low, the Party hath no Remedy but by taking out a Melts 

inquirend', and thereby have them extended at a greater Value. 

If by the Inquiſition. the Lands of the Perſon outlawed are found in Ha, 6, 7. 
the particular Occupation of ſuch and ſuch Perſons, but the Value of 3 = 
every particular Parcel is not found, but by the Lump that zz toto the 58. where is 
Lands are of ſuch a Value; this is a good Finding. is mid, that 


Sg ; | ſuch Inqui!:- 
tion ought to be as certain as an Indiament or Declaration. 


It was found by Inquiſition upon an Outlawry, that the Party cutlawed Hard. 191. 
was ſeiſed in Fee de ſex clanſis prati & paſture; and it was objected, Wilford ver. 
that the Inquiſition was void for Uncertainty ; & per Hale Chief Baron, RE 
an Inquiſition found de un meſſuagio ſive tenemento has been held good; 
becauſe it is not an Office of Intitling, but of Inſtruction or Informa- 
tion, which does not require ſuch preciſe Certainty as an Office of In- 
titling does; ſo in an Inquifition upon an Extent upon a Statute or Tudg- 
ment, or in Dower, ſuch Certainties. ſuffice, elſe all ſuch Inquiſitions were 
liable to be quaſhed, which would annul all ſuch Proceedings; which 
would be miſchievous; and ſuch Inquiſitions have not uſed to be quaſhed 
for Want of ſuch preciſe Certainty. 

A Bill was exhibited by the Attorney General againſt a Perſon out- Hard. 22. 
lawed, to diſcover his Real and Perſonal Eſtate, and what ſecret and 7% Fretecte 
fraudulent Gifts and Conveyances he had made, becauſe by the Outlawry 223 
his Goods and the Profits of his Land were forfeited; to which the De- © 7 
fendant demurred ; quia nemo tenetur prodere ſeipſum, and to diſcover his 
Eſtate upon a Forfeiture ; but the Court held, that he ought to anſwer 
the Bill; becauſe the King is intitled to his Eſtate by Courſe of Law 
and the Outlawry is in the Nature of a Gift to the King, or a Judg- 
ment for him ; and a common Perſon may have a Bill of Diſcovery in 
the like Caſe to intitle him to take out Execution. 

Alſo in Caſe of Outlawry, it is ſaid to be the Courſe of the Exche- 1 Med. 90. 
quer to prefer an Information in Nature of Trover and Converſion 
againſt him who hath the Goods of a Perſon outlawed. 


3 


. ͤ OT. 


3. Ok the Party's Diſability to bzing anp Action, 


he A Perſon outlawed cannot regularly maintain any Action, ſor by Lit. Se&.197, 
at bis Contumacy he is out of the King's Protection, and ſhall have no Cs. Lit. 128. 
| Privilege or (a) Benefit from that Law of which he is a Violator, and to (a) But a per- 


which he refuſes to be amenable himſelf. lon outlawed 


; may be ſued, 
being to his Prejudice. Ney 1. 1 Sid. 60. Leratus Lenem Terre amittit. Glanvil, Lib. 2. cap. 3. Reſton- 


dra a Tonts mes nul reſpondra a Iuy. Cro. Fac. 426. cited from Britton and Bratton. 


This Diſability may be taken Advantage of by pleading the ſame in 29 f. 3. 92. 
Bar or Abatement, with this Diverſity, that it may be pleaded in Abate- 22 4f: pl. 437, 
ment in all Caſes, but it cannot be pleaded in Bar, unleſs the Ground 63: 
or (b) Cauſe of the Action be forfeited; as in Felony, where it may be 5 © 129: 


[ pleaded in Bar to all Actions concerning Lands and Tenements, as well 34, 3208 
as Goods and Chattels, becauſe all are forfeited by the Felony. (b) If the 


1 l ; Demandant 
m (ast be outlawed in a perſonal Action, this Outlawry may be pleaded in Bar of the Action, 


becaule the Arrearages are due to the King. 2 I»ft. 298. 


But tho? it cannot be pleaded in Bar, unleſs the Ground or Cauſe of Dy 227. in 
Action be forfeited, nor in Actions where the Damages are incertain ; Margive: 


© it is now held, that in Actions on the Cafe, where the Debt to avoid Fogg 197; 
When bw Vol. III. 9 H 


the Owen 12. 
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Cro Eliz, 203. the avoid the Law- Wager is turned into Damages, there Outlawry may 
2 Vent. 282. be pleaded in Bar; for it was veſted in the King by the Forfeiture as a 
3 Lev. 29- Debt certain due to the Outlaw; and the turning it into Damages, where. 
by it becomes uncertain, ſhall not deveſt the King of what he was once 
lawfully poſſeſſed of. 
1 Fon. 239. It hath alſo been held, that Outlawry may be pleaded in Bar after it is 
Lutw. 1604. pleaded in Abatement ; becauſe the Thing is forfeited, and the Plaintiff 
has no Right to recover. 
1 And. 364 The Diſability cannot be taken Advantage of until the Exigent be re. 
Co. Lit. 128. turned; for the Inquirng after him in the County is in order that he 
Dyer 317.4 may appear; and therefore if he does appear at the Return of the Exi. 
E Fo is. gent, the Law is fatisfied, and the Outlawry muſt not be recorded 
L, 805. ; : againſt him. 
Wl | Co Lit. 128.4. Alſo this Diſability is only pleadable when the Plaintiff ſues in his own 
N Deck. Pl. 390. Right; for if he ſues in Auter droit as Executor, Adminiſtrator, or as 
| Mayor with his Commonalty, Outlawry ſhall not diſable him, becauſe 
the Perſon whom he repreſents has the Privilege of the Law, and Out- 
lawry being no Objection to his Repreſentation, it is no Objection but 
he ſhould be anſwered. 
2 Med. 2671 But it bath been held, that to an Action qui tam Outlawry in the 
© vide 11 Informer is a good Plea, tho' objected that he ſues in Right of the King; 
2 for as to a Moiety he recovers to his own Uſe, which he cannot do by 
% 327 Reaſon of this Diſability. 
Preced, Chan. So where a Relator in his Information ſet forth, that he and the De- 
13. Attorney fendants were Part-owners of ſeveral Coal-Mines in Derbyſhire, that the 
r King had a Duty of Lot and Cope out of all the Lead-Mines there; 
the Relation that by the Cuſtom, if one Owner were at the Expence for the Impro- 
of Mr. Ver- ving and Working a Mine, all the Owners ought to contribute and bear 
muden ver. their Part of the Charge; that the Relator had been at great Charges in 
{8 — N „ making Soughs and other Things for Working and Improving the Mines, 
i: 5 this Duchy without which they could not be wrought, and ſo the King would loſe | 
. Chamber co- his Duty; and that the Defendant would not contribute, nor pay any 
1 ram Ch. B. Part of the Charge; therefore to make him account with the Relator, 
— 14 Atkins and and pay his Part of the Charge, was (amongſt other Things) the Scope 
. 
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16 lt. Ventri | 
„ | Ju % of the Information. To which the Defendant pleaded an Outlawryin Þ * 
Fi 

a 


| j 2 Bulſt. 134. the Relator ; and after much Debate the Plea was held good; for tho 

6 | which ſeems Mr, Attorney be Plaintiff, 8 the Relator is to have the whole Beneft 

155 . _ or Loſs of the Suit, and is himſelf Party to it; for it would abate by his 

+#$ A 3% Death, Sc. and the King's Name is only made uſe of by the Form of the 

3 En Court, and he is not directly concerned at all, and very little by Con- 

4 3 and the Suit is not for the King's Duty, but the Relator's In- 

0 tereſt. 

( 1 Sid. 49. If there be two Tenants in Common of a Rectory for Vears, and one 

of them is outlawed, yet the other, on ſetting forth this Matter, may 

1 | have an Action of Debt for a Moiety. 

8 Co. Lit. 128, If the Party outlawed bring a Writ of Error to reverſe the Outlawry, 
Raym 46. the Outlawry in that Suit, or any Stranger's, ſhall not diſable him; for 
| if he were outlawed at ſeveral Men's Suits, and one ſhould be a Barto 

another, he could never reverſe any of them; and if it be for Error in the 
ſame Outlawry, the Outlawry it ſelf is no Objection, for that would be Ex- 
ceptio ejuſaem rei cujus petitur diſſolutio; nor is another Outlawry pleadable 
in Bar to ſuch Writ of Error, for then two erroneous Outlawries would 
be irreverſible, which would amount to exceptio ejuſdem rei, &c. So 
there be an Attaint brought on a Verdict, Outlawry grounded on that 

ö Verdict ſhall not be pleaded in Bar, for the above Reaſons. 

Tk | 19 Af. 10. As this is a dilatory Plea, when it is pleaded in another Court than 

9s Dock. Pl. 396. where the Outlawry ifſued, the Defendant muſt bring it in imme 

| 


. * 33 diately ; for this being in Delay, if the Court ſhould give Time, and it 


$ Co. 142. ſhould not be brought in, Delay of Juſtice would be from the Cov; 


5 and 
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and ſince there is a Way of having it immediately, by producing it under 
the Great Seal, no Time ſhall be given to bring it (a) /ub pede ſigilli; (a) That Out- 


but otherwiſe when it is in the ſame Court, for then the Record is al- |*vry mult 
dy in Court be pleaded 
ready | 2 


gilli, otherwiſe the Plaintiff may refuſe it, he ſhall not afterwards demur for that Cauſe. 1 Salk. 217, 


In pleading Ontlawry in Diſability in another Court, the antient Co. Lit. 128. 
Way was to have the Record of the Outlawry it ſelf ſub pede ſigills by Bo: P. 392, 
Certiorari and Mittimus ; but this being very expenſive, it is now held to ** 
be ſufficient, to plead the Capias utlagatum under the Seal of the Court 
from whence it iſſues; for the Ifſuing of the Execution could not be 
without the Judgment, and therefore ſuch Execution is a Proof to the 
Court that there is ſuch a judgment; which is a Proof, that the Defen- 
dant's Plea of a Matter of Record is proved by a Matter of Record, and 
therefore appears to the Court not to be a meer Dilatory; and therefore 
on ſhewing ſuch Execution, if the Plaintiff will plead Nu fiel record, the 
Court will give the Defendant a Day to bring it in. 

Outlawry in a County Palatine cannot be pleaded in any of the Courts Fitz. Coron. 
at Heftminſter, for he is only ouſted of his Law within that Juriſdiction ; 233: 4+ 
and it ſhall not extend to diſable a Man in another County where they E. g, * 
have no Power; for the County Palatine being a Royal Juriſdiction _ — 
within Bounds, the Loſing the Privileges of the Law within that Juriſ- 2 Ro. Rep. 38. 
diction can be no Diſadvantage to him in another. County; and if he Cre. Car. 566. 
does not live within the Palatine Juriſdiction, he is not obliged to attend 
there ; but it ſeems, that Outlawry in the County Palatine of Lancaſter 
may be pleaded in the Courts of J/eſtminſter; becauſe that County was 
erected by Act of Parliament in Ed. III.'s Time, but Durbam and Cheſter 
are by Preſcription. 

If Outlawry be pleaded either in Bar or Abatement, and the Plaintiff Doc. Pl. 397. 
replies Nil tiel record, and the Defendant has a Day given him to bring 3 © 97: 
in the Record, and in the Interim the Plaintiff removes the Record by _ an 
Writ of Error, and reverſes it; tho' the Defendant fails in bringing in Coo. Fac. 434. 
the Record, yet this ſhall not be fatal and peremptory on him; for in the 1 S 329 
firſt Caſe he ſhall have Liberty to plead a new Bar, and in the ſecond, 2 Feb. 58. 
the Judgment ſhall only be a Reſpondeas ouſter; becauſe his Plea was a * 55 | 
true Plca at the Time of pleading it, and the Plaintiff was actually diſ- 1 . 
abled from ſuing, not having then his Liberam legem. 

So that Outlawry does not abate the Writ, bur is only a Temporary 
Impediment that diſables a Plaintiff from proceeding ; for upon obtain- 
ing a Charter of Pardon, or reverſing the Outlawry, he is reſtored to 
his Law, and ſhall oblige the Defendant to plead to the ſame Writ. 

Audita querela to avoid a Statute upon the Statute of Uſury; tog 2 
which the Defendant pleaded Outlawry in the Plaintiff at the Suit of Abe hy 
J. H and on Demurrer it was inſiſted, that Outlawry could not be plead- ver. Hugh 
ed in this Caſe, the Suit being only by way of Diſcharge, and not to Midileton. 
recover any Thing ; but it was held, that a Perſon outlawed is not re- 


Doct. PI. 397. 


ceivable to ſue in any Court, unleſs it be to reverſe his own Outlawry ; 
and the Chief Juſtice ſaid, that where the Action is ad Jucrandum, there 
ought to be Ability in the Perſon, and that it is all one to gain by way 
4 of Diſcharge, as by way of Perquiſition. 


But where Error was brought by ſix to reverſe a Judgment in Eject- o,, Fac. 616. 
ment, and the Defendant in Error pleaded Outlawry in one of the Fythat ver. 
Plaintiffs; the Plea was held ill on Demurrer, becauſe this was only a Harris, ad- 


& Commiſſion which went in (5) Diſcharge, and in which all the Plaintiffs judged by 
= vere obliged to join; it was alſo ſaid in this Caſe, that it would be 
very miſchievous upon an Outlawry in caſe of (c) Error, Attaint or Au- (b) Bur ir 


three Judges 
ver. Houghton. 


Wop. 5 9 
That if two Plaintiffs in Debt be barred, and bring Error, the Outlawry againſt one is © 5 


4 6 Co. 25. Cro. Fac. 117. 
| dita 


GL. 3, -* 


© £ainſt the other, becauſe they are to recover. Cro. Fac. 616. (c) But for this, wide Cro. Eliz, 648. 


————— 
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dita querela, which are only by way of Diſcharge, if this ſhould be any 


Bar. 
1 3k. 43. A Perſon is outlawed in Debt, and taken upon a Cap/as and committed 
Faſon ver. to the Fleet, the Keeper of the Fleet lets him eſcape voluntarily, and after. 
Kete, wards the Executor of the Plaintiff in Debt takes him in Execution again 


upon a new Writ, and upon this ſecond Taking he brings an Audita que. 
rela; to which Outlawry in the Plaintiff in the Audzta guerela was pleaded. 
upon which Plea he demurred ; and it was reſolved, that Outlawry ks 

a good Plea in this Caſe in Diſability of the Plaintiff; becauſe that 
this Writ is not directly to reverſe the Outlawry, (as a Writ of Error 1s) 
but is founded upon a Wrong, viz. upon the Eſcape, and not upon 
the Record only. | 

1 Salk. 118. In Debt upon a Judgment brought in Trinity Term, the Defendant 

Moor ver. jmparled 'till Michaclmas Term, and then pleaded in Bar, that the Plain. 

72. 11. tiff die lune prox poſt teſt” San Martini was outlawed; to which the 

& C Flaintiff demurred ; it was urged, that the Outlawry was meſne between 
the Action brought and the Plea pleaded, and that all Matters in Dif. 
charge of the Action, which happen after the Action brought, ought to 
be pleaded puis darrein continuauce; but the Court compared this to the 
common Caſe of a Judgment confeſſed by an Executor after an Action 
brought; which is never pleaded after Puis darrein continuance, but as 
this Caſe is; and in theſe Caſes the Time of the Outlawry, and the 
Time of the Judgment, and when it was, appear in themſclves. 

3 Lev 29. In pleading Outlawry, it hath been adjudged, that the Defendant 
muſt conclude his Plea with a prout patet per recordum, and not bi pa- 
ratus eſt verificare. 

Cro. Car. 566. If the Defendant after Imparlance pleads Outlawry in Bar, and the 

2 ver. Flaintiff replies Nu tiel record, and the Defendant hath a Day to bring 

in the Record, and fails therein, Judgment ſhall be given abſolutely a- 
gainſt him, and not a Reſpondeas ouſter. | 

Carth. 8, 9. If ten Outlawries on meſne Proceſs be pleaded in Diſability of the 

Trevelianver. Plaintiff this is naught for Duplicity ; for tho' there be a Difference as 

Seccomb. to pleading double between Pleas in Bar and Abatement, there is like- 

+ 00s so. wiſe a Difference between a Plea of an Outlawry in Diſability and other 

: Pleas in Abatement; and the Court held this Plea ill for Duplicity, be- 
cauſe the Plaintiff is diſabled as well by one Outlawry as by all the 
other nine, to which ſeveral Anſwers are required, 

That this Outlawry may be pleaded to a Bill in Equity, as well as to an Action 

Plea muſt be at Common Law; and in this Caſe the Defendant need not ſet down the 

on Oath, Plea, as he muſt other Pleas and Demurrers, in eight Days, or they muſt 

2 Vern. 37. ſtand over-ruled ; but the Plaintiff muſt ſer it down, if there be any Inſuf- 

ficiency in Point of Form in pleading ; for being /#ub pede ſigilli it appears, 
upon ſhewing of it, to be a good Plea, and therefore not preſumed to be 
neceſſary to be argued before the Court; alſo if an Outlawry be not plead- 
ed, yet it may be ſhewed at the Hearing as a peremptory Matter again 
the Plaintiff's Demand, if it be perſonal ; becauſe it ſhews the Right of 
the Thing in Demand to be in the King. If a Flea of Outlawry ſtand 
allowed, whereby the Suit is put ſize die, and after the Outlawry is te- 
verſed, the Plaintiff muſt bring his Bill of Revivor ; becauſe that Su! 
being abared, the Defendant has no Day in Court, and therefore mul 
be brought into Court by a new Proceſs. 
Bur if the Bill be for Relief againſt an Action at Law, and an Outlav!) 

(a) That to be pleaded by the Defendant in the ſame Action, it will not be allowed; 0 

avoid Pleas becauſe the Outlawry is Part of the Grievance, and it is exceptio ej uſdem mi 

of Outlawry, . : ; f | Ro 

the Plaintiff chůius petitur diſſolltio; alſo, as at Law, an Outlawry in an Executor, Admin" 
may make ſtrator or Guardian, is no good Plea, becauſe they do not claim in their om 
all that have Right; and the real Actor being the Teſtator or Infant, the Outlawry in a0 


Outlawries . AW : a - : FEES 
id bo third Perſon is no Exception againſt him why he ſhould not ſhare in jus! 


Defendants, 2 Vern. 199. per Hutchips Lord Commiſſioner. 


4 4 Wy" 


1 


attaint by Outlawry of any Felony, he is not bailable; but it is held, 2 Hawk. P. C. 
| that the Court of King's Bench may in their Diſcretion, in ſome ſpe- 97. 
cial Caſes, bail a Perſon upon an Outlawry of Felony; as where he 


© lawed, or alledges any other Error in the Proceedings. 


DutlaWzy. „ 


4. What farther Diſabilities Outlawzy tubjeas the 
Party to. fl 


Perſons outlawed are under ſeveral other Diſabilities, beſides that of Co. Lie. 6. b, 
bringing an Action; ſuch a one cannot be a Juror, becauſe he is not Liber & vide Title 


G legalis homo, as the Law requires. | ies 9 
But one outlawed in a perſonal Action may be a Witneſs, tho' he can- Vide Title E. il 

not be a juror. videm e. | 
A Perſon outlawed cannot be an (a) Auditor to take Accounts. Co. Lit. 6. b. 1 

Perſon outlawed may be a private Attorney. Co. Lit. 52. a. — May be Executors or l | | 

vide ASE and Adminiſtrators. Incapable of executing an Office in a Corporation. Carth. 199. 

Show. 288. 


One outlawed in a perſonal Action cannot be an Approver ; becauſe 2 Hawk. P. C. 
by his Outlawry he is out of the Law, and his Accuſation ſhall not be of 293. 1 
ſuch Credit as to put any Perſon on his Trial. 

If a Man pledge Goods and then is outlawed, he cannot redeem them; 1 Bl. 29. 
becauſe then the abſolute Property of them is in the King; but if the | 
Outlawry be reverſed, then the outlawed Perſon is re-inſtated in his Pro- | 
perty as if there had been no Outlawry, and therefore may redeem | | 
them. } 


Perſons outlawed in Debt, Treſpaſs or other Civil Action, may be Co. Lit 8. b. 
Heirs. 

If a Husband be outlawed in Treſpaſs, or any Civil Action, the Wife Brook 82. 
ſhall have Dower, for this works no Corruption of Blood, or Forfeiture Perk. 388. 
of Lands; fo likewiſe it ſeems if the Wife be outlawed or waived in Ce. Lit. 31. 4. 


ſuch Actions, yet her (Y) Dower is not forfeited. (b) So a Huſ.- | 
band ſhall be 
Tenant by the Curteſy, tho' he be outlawed in a Civil Action. 53 Co. 110. Co. Lit. 92. b. 391. 5 ; 


A. being outlawed, the Queen granted him a Leaſe for Years, ren- Owen 116. | 
dring Rent, he was again outlawed after the Grant, but before any X79 ver. | 
Seiſure there was a Pardon of all Goods and Chattels forfeited ; and it 285 
was adjudged, that a Perſon outlawed was capable of receiving a Leaſe, S. C. *. 
and that by the Pardon, the Term which was forfeited revived, and was 
reſtored again. 

It is held, that where Clergy is allowable, it ſhall be as much allowed 11 co. 29, 31. | 
to one who is outlawed by Common Law for Felony, as to one who is con- 2 Hawk. . C. | 
victed by Verdict or Confeſſion ; alſo a Statute taking away the Benefit 343» 35®- | 
of Clergy, from thoſe who ſhall be found guilty, doth not thereby take | |; 
it from Perſons who are outlawed ; neither doth the Statute of 25 H. 8. | b 
cap. 1. ſect. 3. which takes away Clergy from thoſe who are found guilty 
after the Laws of this Realm, extend to Perſons outlawed. 


By the Statute of /eſtm. 1. cap. 15. it is enacted, that if a Perſon be 2 rf. 187. 


pleads, that he is not of the ſame Name with the Perſon that was out- 


Vol. III. 91 (E) Of 


—— 
—— —H—4ͤ— 
* * 

— < — „ 


2 — 


— 


766 _ SHutlawzy. 


(E) Of the Regularity of the Proceedings on 
(a)ByStarre An Outlawzp, and (a) fo2 What Errozs it 


of Recuſan- . 
cy the : MAP be reverſed : And herein, 
awry ot A 
- pald Shoe |; 
ro be rever- 1, here, fo2 want of ſuch Pzocels as required by Law, 
of Form. the Outlawzy may be reverſed, 
5 Aod. 141. 
3 H. 6. 9. HE Forfeitures and Penalties in an Outlawry being ſo ſevere, 
- —_ 72575 great Care hath been taken and Caution uſed, that no Perſon ſhould 
imncep of 4.4 


yea Peas outlawed without ſufficient Notice, and great Contumacy to the Pro- 
Raft Ent.1$8. ceſs of the Court; and therefore the Law requires, that in all Cijjl 
pl. 18. Cauſes and in every Indictment or Appeal for any Crime under the Degree 
Co. Lit. 259. of Capital, there ſhould be three Capias's to the Sheriff of the County 
where the Action or Proſecution is commenced, before the Exivent ;; 

awarded; and if any ſuch Proceſs is omitted, the Outlawry is erroneous 
But (b) after Judgment upon a Capias ad ſatisfaciendum, an Exigent 
pt. 28. may be awarded, without an Alias and Pluries, and thereupon the De. 
F.nch 476. fendant be outlawed ; hecauſe he having been already in Court tefire 
(b) So after judgment, and having Conuſance of the Debt, ought to pay the Debt 
332 on the firſt ſuing out of the Capias; otherwiſe it is a Contumacy in nor 
vot be any performing the Judgment of the Court, for which Diſobedience he is 


Proclama- put out of the King's Protection. 
tions to the 


County where he refided. Cro. Fac. 577.—1f one is outlawed in Middleſex a Capias utlagat may be ſued 
out againſt him in any other County without a Teftatum. 1 Vent. 33. 2 Hale's Hiſt. 198. 


2 Hawk.P.C. It is ſaid to be agreed, that one Capias before the Award of the Exizent 
303. hath alway been ſufficient in an Indictment or Appeal of Death, or High 
| Treaſon ; but that it ſeems doubtful whether two Capias's were not te- 
quired by the Common Law in all Indictments and Appeals of any other 
(e) But vide Felony ; however, ſays Hawkins, it is (e) certain, that they are required 
2 Hale Hit. in all Indictments of any other Felony by 25 E. 3. 14. by which it isre- 
T. C. 194 5, corded, That if after any Man be indicted of Felony before the Ju- 
ſtices in their Seſſions, to hear and determine, it ſhall be commanded 
to the Sheriff to attach his Body by Writ or Precept, which is called 
a Capias ; and if the Sheriff return that the Body is not found, another 
ſhall be incontinently made, returnable at three Weeks after, wherein 
it ſhall be compriſed, that the Sheriff ſhall cauſe to be ſeiſed his Charteis, 
and ſafely to keep them *till the Day of the Writ or Precept returned; 
and if the Sheriff return, that the Body is not found, and the Indicte 
cometh not, the Exigent ſhall be awarded, and the Chattels ſhall be 
forfeit, as the Law of the Crown ordaineth ; but if he come and 
yield himſelf, or be taken by the Sheriff or by other Miniſter, before 
the Return of the ſecond Capias, then the Goods and Chattels fl 
be ſaved. | 
2 Hawk. P. C. It is ſaid to have been the general Opinion, that this Statute extend 
503. to Appeals, as well as to Indictments, tho' it mention only the latter, 
but that it extends not to any Indictment or Appeal of Death, tho it 
ſpeak of Felony in general. | 
2 Hawk.P.C. It is left a Quzre, if three Capias's be ſtill neceſſary in an Appeal 0 


303. Rape, as they were at the Common Law, notwithſtanding it be mi 
Felony by Statute. 


La 
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. Where koz want ok Fozm in tuch Pzoceſſes the Out⸗ 
law2y map be reverſed, 


If any Proceſs required in an Outlawry be erroneous, the Outlawry 3H. 7. 8.6, 
for this may be reverſed ; for a Perſon ſhall not be ſubject to any Dil- 3 i 
advantage in reſpect of —_— ſuch Proceſs awarded againſt him, nor Dyer LET 
ſhall he be condemned barely for not appearing, where that which ſhould (4) Where, 


have compelled him to have appeared is (4) detective. | — want of 

orm in a 
Writ of Proclamation, and for improper Abbreviations, the Outlawry was reverſed. Stile 1S: 
so where in the Exigent it was Utleſt' for Utlagat”, the Outlawry was reverſed. Stile 227. So 
where it was Utlegat” inſtead of Utlagat . 1 Lev. 164.——- But it is ſaid, that a Defett in Proceſs in an 
Ontlawry may be ſalved by the Defendant's Purchaſing a Pardon, and ſhewing it to the Court; 
for that ſuppoſes that there was ſuch an Outlawry againſt him as needed a Pardon, which if it were 
crroncous it would not do. 2 Hawk. P. C. 302. 


As where the Capias was eſte Edmundo Auderſon, without a 7, for this Cr. Eliz. 592. 
Error the Outlawry was reverſed, for the Capias and Exigent muſt be in 3 Hiſt. 
the King's Name, and under the Judicial Seal of the King appointed to 95 — 
that Court that iſſues the Proceſs, and with the Teſte of the Chief Ju- 
ſtice or Chief Judge of that Court or Seſſions. 

Every Capias ought to be returnable the enſuing Term, for the Mif- But for this, 


chief that might otherwiſe befal the Priſoner in being kept always in © Eliz-467, 


Dyer 135. 
Priſon. 1 Lev. 143. 


2 Salk, 700. 
The Capias ntlagatum can iſſue only in Term-time, being a Judicial Las. 11. 


Writ; yet in pleading an Outlawry the Party need not alledge that it 1 Latwu $35. 
iſſued in Term-time ; for that it ſhall be ſo intended, unleſs the con- 
trary appears. 

If the Proceſs be againſt a Feme, and the Words are, Quas recupera- Cro. Fac. 577 
vit verſus Eum, inſtead of Eam; this is (V) ſuch an Error for which the (hb) So an 
Outlawry may be reverſed. Outlawr 


: L . 3 was reverſed 
upon a Writ of Error, for that in the Exigent it was fourteen in Figures, and not in Words. 2 Keb. 


128, So where the Year of the Lord was in Figures, and not in Words, Stile 334.— So where 
5 was ex inſinuatone for ex inſinuatione, for want of i, the Ontlawry was held to be erroncous. Cr», 
FAC. 577. 


If the Writ be Præcipipimus xobis inſtead of Precipimus vobis, this is Stile 3z4. 
erroneous; for without a Command to the Sheriff the Writ is not good, 
and here there is none; the Word Præcipipimus being ſenſeleſs is of no 
greater Force than if omitted. 


| 3. Where foz Cariance in ſuch P2oceſſes the Outlawzy 


map be reverſed, 


If there be a Variance between the Original and Extent or other Pro- Hu. Utlapa- 


» ceſs, for this the Outlawry may be reverſed. 19, 41. 


: Bro. Variance, 
99, Miſnomer, 80. Error, 172. 


As a Variance between the original Writ and Filazer's Rule. 2 Leon. 120, 
So where in Error to reverſe an Outlawry in Treſpaſs, in the Original Cre. Elz 240. 
the Plaintiff was named Barnes, and in the Exigent Bernes; this was held Ellen ver. 


+ Error; ſo where in the Original it was Blaba ſua, and the Exigent was Barnes. 
Blada; this was held a plain Variance, and the Outlawry was reverſed. 


So where in the Original the Party was named Agnes Gargrave of Cys, Fac. 576. 


Kingſly in Com Elor', and in the Exigent ſhe is named Nuper de King /ley ; 
this was held Error. 


4. There | 4 


768 7 Ountlawpy. 


4. Where foz a defective Execution and Return the Out⸗ 
law2y may be reverſed ; And hercin, 


1. To whom ſuch P2oceſs is to tiſſue and be executed. 


The Exigent and ſeveral Proceſſes in Order to an Outlawry, are to 
be directed to the Sheriff of the proper County; and ſuch Care hath 
been taken that there might be no Surprize in the Affair, that in Civil 
Caſes there are three ſeveral Offices concerned in the Iſſuing of ſuch Pro. 
ceſs; the firſt is the Chancery, out of which the Original iſſues ; the ſe. 
cond, the Philazer, who makes out the Capias, Alias and Pluries ; and 
the third, the Exigenter, who makes out the Exigents; which ſeveral 
Proceſs muſt be legally executed before the Party can be ſaid to be out- 

2 Hawk P. C. Jawed ; therefore if the Sheriff returns a Cepi, if he have not the Body 

303. at the Day, the Court will not award an Exigent on the Suggeſtion of 
an Eſcape, unleſs the Sheriff will return one. 

Cre. Fac. 576. If the Exigent be directed to the Sheriffs of the City of Lincoln, and 
the Direction is S Capias Corpus ejus ita quod Habeas Corpus ejus, where 
(as it was objected) it ought to have been Capiatis & habeatis; yet this 
is no Error, Be they are both but one Officer to the Court, and tho 
in the End of the Writ it was [ta quod habeatis ibi hoc breve ; this was 
likewiſe held to be good, and no way repugnant, being good both Ways, 

Fetley 93. But if in the Direction of Proceſs of Outlawry to the Sheriffs of Lon— 

Lit Rep. 1509. don, it be Præcipimus tibi inſtead of vobis; this is ſuch an Error for 

8. C. which the Outlawry will be reverſed, becauſe that the Court will e 
officio take Notice that there are two Sheriffs in London. 

Dyer 223. l. Judgment of Outlawry is given by the Coroner at the fifth County. 

24 Court, upon the Party's not appearing to the Exigent, (which is a Writ, 

_ Corn. commanding the Sheriff to cauſe the Defendant to be demanded from 

; Loft 212. County-Court to County-Court until he be outlawed, Sc.) and ſuch 
Judgment is entered thus, Ideo, Oc. per judicium Coronatoris Domini Regis 
Comitatus prædict utlagatus eſt. | 

G. Lit, 288, If the Judgment appear not by the Return of the Exigent to hare 

Dyer317.p16. been given by the Coroner, it is erroneous, except in London, where the 


— * mes _ Mayor by Cuſtom is Coroner, and the Judgment given by the Recorder. 
ro. Eltz,. 648. | 


Palm. 43. Cro. Fac. 358, 531. 1 Rol. Rep. 266. 


2 Hale's Hil. Tf there be two Coroners in a County, the Calling upon the Exigent 

F. C204. may be by one of them, and likewiſe one alone may give the Judgment 
of Outlawry ; but it ſeems, the Return muſt be by two in Miniſterial 
Acts; the Name of the Coroner muſt be ſubſcribed to the Judgment of 
Outlawry at the Quinto exadus upon an Outlawry of Felony ; and it 
muſt be ſubſcribed alſo by the Name of their Office, A. B. & C. D. C- 
+01atores, unleſs in London, where the Mayor is Coroner ; the Sheriff's 
Name and Office muſt alſo be ſubſcribed to the Return of the Exigent, 
e. g. A. B. Armiger vicecomes. | 

Ney 113. If after the Quinto exactus the Coroners refuſe to give Judgment of 

An Artach- Outlawry, the Court will grant an Attachment againſt them; and it b 

AR GREY ſaid, that the Coroners of Stafford for ſuch an Offence were fined 10 

ES of but after the Judgment of the Outlawry pronounced, they may (a) ſtaj 


York. the Return of the Exigent for to be adviſed, if the Caſe requires it. 
(a) Thar a 
Certiorari lies to return the Outlawry, which muſt be returned by the Sheriff on the Exigi facias, ans 
ſuch Return recorded in the Court above. Dyer 223. 4. 


2 Hale's Hiſt. By the Statute of 34 H. 8. cap. 14. The Clerks of the Crown, Clerk 


P. C. 36. of Aſſiſe, and Clerks of the Peace, are to certify into the King's Her 
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the Names of all Perſons outlawed, attainted or convicted; and upon 
Letter from the Juſtices aforeſaid, Certificates ſnall be made of ſuch Per- 
ſons outlawed, attaint or convict, to the Juſtices of Gaol-Delivery. 


2. To what Place the P2oceſs is to iſſue; and therein 
ok the Quinto exactus, and Pꝛoclamations on an Out⸗ 


la wp. 


The Exigent muſt be ſued to the County where the Party really re- Fitz. Exigent, 
fides, for there all Actions were originally laid; and becauſe that Out- 26. 


lawries were at firſt only for Treaſon, Felony, or very enormous Treſ- Dyer 293. 
paſſes, the Proceſs was to be executed at the Torn, which is the Sheriff's 
Criminal Court; and this held not only before the Sheriff bur before 
the Coroners, who were ancient Conſervators of the Peace, being the 
beſt Men in each County, to preſide with the Sheriff in his Court, and 
who pronounced the Outlawry in the County-Court on the Farty's be- 
ing Quinto exactus; and therefore anciently there was no Occaſion for 
any Proceſs to any other County than that in which the Party actually 


reſided; but this Matter being ſince altered, and the Learning thereof 


depending on ſeveral Acts of Parliament, it will be neceſſary to take No- 
tice of the Statutes themſelves. 


And firſt, it is enacted by the 6 H. 6. cap. 1. That before any Exi- 


© gents be awarded againſt Perſons indicted in the King's Bench of 


Treaſon or Felony, Writs of Capias ſhall be directed as well to the 
Sheriff or Sheriffs of the County wherein they be indicted, as to the 
Sheriff or Sheriffs of the County whereof they be named in the In- 
dictments; the ſame Capias having the Space of ſix Wecks at the 
leaſt, or longer Time, by the Diſcretion of the ſaid Juſtices, if the 


Writs ſo re- 


turned, the Juſtices ſhall proceed in the Manner as they had done be- 
fore the Statute; and if me Exigent be awarded, or any Outlawry 
pronounced againſt ſuch Perſons, before the Return of the ſaid Writs, 


the ſame Exigent ſo awarded, with the Outlawry thereof pronounced, 
ſhall! be void and holden for none. 


* 

c 

[4 

c 

C 

© Caſe require it, before the Return of the ſame; whic 
. 

* 

C 

c 

C 


And it is farther Enacted by 8 H. 6. cap. 10. That upon every In- 
dictment or Appeal, by the which any Subject dwelling in other Coun- 
ties than where ſuch Indictment or Appeal ſhall be taken of Treaſon, 
Felony and Treſpaſs, before the Juſtices of the Peace, or before any 
other having Power to take ſuch Indictments or Appeals, or other 
Commiſſioners or Juſtices in any County, Franchiſe or Liberty of 
Fngland, before any Exigent awarded, preſently after the firſt Writ of 
Capias returned another Writ of Capias ſhall be awarded, directed to 
the Sheriff of the County whereof he who is indicted is or was ſup- 
poſed to be converſant, by the ſame Indictment, returnable before the 
{ame Juſtices, before whom he is indicted or appealed, at a certain 
Day, containing the Space of three Months from the Date of the 
faid laſt Writ, where the Counties be holden from Month to Month, 
and where the Counties be holden from ſix Weeks to ſix Weeks, the 
Space of four Months, until the Day of the Return of the ſaid Writ, 
by which Writ of ſecond Capias the Sheriff ſhall be commanded to take 
him which is ſo indicted or appealed by his Body, if he can be found 
within his Bailiwick ; and if he cannot be found within his Bailiwick, 


to make Proclamation in two Counties before the Return of the ſame 


ppealed ſhall appear before the 
Day contained in the ſaid Writ, to anſwer, 


5 Writ, that he which is ſo indicted or a 
3 ſaid Juſtices, Qc. at the 


Cc. after which Writ ſo ſerved and returned, if he which is ſo indicted 
Cx aypealed come not at the Day of ſuch Writ returned, the 
3 9 K | 
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Cro. Elix 179. T hat tho* the Words are expreſs, that any Outlawry pronounced con- 


3 Co. 59. 


Plow. 137. 


Hob. 166. 


2 Haul. P. C 
304-5. 

2 Hale's H. 
P. C. 19 5» , 


Outlawzy. 

c ſhall be awarded; and that every Exigent and Outlawry Otherwiſe 
awarded or pronounced ſhall be holden for none and void. 

But it is expreſly provided, That the above recited Statute con. 
© cerning Proceſs to be made before the King in his Bench ſtand in 
© Force, and that this preſent Statute ſhall not extend to Indi&ments 
© or Appeals taken within the County of Cheſter; and that if any per- 
© ſons ſhall be indicted or appealed of Felony or Treaſon, and at the 
© Time of the ſame Felony or Treaſon ſuppoſed was converſant within 
© the County whereof the Indictment or Appeal makes mention, the like 
© Proceſs to be made againſt them as was uſed before. 
And it is farther enacted by 10 H. 6. cap. 6. * That ſuch ſecond Copias 
as is required by 8 H. 6. cap. 10. ſhall be awarded upon Indictments or 
Appeals removed into the King's Bench, or elſewhere, by Certiorani 
or otherwiſe. 
And by the 31 Eliz. cap. 3. it is enacted, That in every Action per. 
ſonal, wherein any Writ of Exigent ſhall be awarded out of any Court, 
one Writ of Proclamation ſhall be awarded and made out of the ſame 
Court having Day of Teſte and Return, as the ſaid Writ of Exigent 
ſhall have directed, and delivered of Record to the Sheriff of the 
County where the Defendant, at the Time of the Exigent ſo awarded, 
ſhall be dwelling ; which Writ of Proclamation ſhall contain the Effect 
of the ſame Action: And that the Sheriff of the County, unto whom 
any ſuch Writ of Proclamation ſhall be directed, ſhall make three Pro- 
clamations in this Form following, and not otherwiſe ; that is to ſay, 
one of the ſame Proclamations in the open County-Court, and one 
other of the ſame Proclamations to be made at the General Quarter- 
Seſſions of the Peace in thoſe Parts where the Party Defendant, at 
the 'Time of the Exigent awarded, ſhall be dwelling, and one other of 
the ſame Proclamations to be made one Month at the leaſt before the 
Quinto exactus by Virtue of the ſaid Writ of Exigent, at or near the 
moſt uſual Door of the Church or Chapel of that Town or Pariſh 
where the Defendant ſhall be dwelling at the Time of the Exigent ſo 
awarded ; and if the Defendant ſhall be dwelling out of any Pariſh, 
then in ſuch Place, as aforeſaid, of the Pariſh in the ſame County, 
and next adjoining to the Place of the Defendant's Dwelling, and upon 
a Sunday immediately after Divine Service and Sermon, if any Sermon 
there be; and if no Sermon there be, then forthwith after Divine Ser- 
vice; and that all Outlawries had and pronounced, and no Writs of 
Proclamations awarded and returned according to the Form of this 
Statute, ſhall be utterly void and of none Effect. 


* 
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In the Conſtruction of theſe Statutes the following Opinions have 
been holden: 


trary to the Directions of the Statute ſhall be void; yet it is not t 
be taken, as if ſuch Outlawries were abſolutely void, but only voidab' 
by Writ of Error. | | | 
. If a Defendant be expreſly named of the ſame County wherein he 
indicted or appealed, and be alſo named under an Alias dictus of anothef, 
it hath been adjudged, that there is no need of any Capias, with a Colt 
mand for Proclamation according to 8 H. 6. becauſe that which come 
under the Alias didus is no Way traverſable nor material: Alſo if 4 
Defendant be named of B. and late of C. there is no need of any Capi 
to the Sheriff of the County wherein C. lies; becauſe that it appeal 
that the Defendant is at preſent converſant at B. but if a Defendant be 
named of no certain Place at preſent, but only late of B. and late of . 


bd 
and late of D. Oc. being all of them in Counties different from that . 


which the Proſecution is commenced, a Capias ſhall go to the She" 
of every one of thoſe Counties. 4 F 


ſecond Exa@us, & non comparnit, and that there were no more County- 


lawed the Day of the Quinto exactus, this is Error, becauſe he hath all 0 8 
that Day to appear. 1 


and before the Return of the Exigent, he dies, yet the Outlawry ſhall Harland ver. 


Coroners upon the Quinto exactus, and they may certify the Outlawry ; 
but otherwiſe (Y) if A. had died before the Quinto exatus, (b) If upon 


A ment of Murder an Exigent be awarded, but before the Return the Party dies. his Executors ma 

J by Writ of Error, ſetting forth the ſpecial Matter, reverſe the 8 pl ITE 6 Eaton's 
I Caſe cited in Foxley's Caſe. That an Executor may reverſe an Outlawry, 2 Keb. 507.— That an Heir 
* Executor may, 2 Hawk.-P. C. 461.— But a Gaoler or Sheriff cannot take any Advantage of an 


— 1 
2»»¹„. 
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On a Writ of Error to reverſe an Outlawry upon the Statute of 5 Eliz. Cro. Fac. 167+ 5 
of Perjury, the firſt Error aſſigned was, that he was indicted by the Lecehs 3 Caſe. | 
Name of N. L. de parochia de Aldgate, and not ſhew in what County 
Aldgate is. zdiy, For that a County-Court was held 23 Feb. and the next 
County-Court was held 23 March following, ſo as there were not twenty- 
eight Pays between theſe two County-Courts, as there ought to be by 
the Law, excluſive and net incluſive. And for the firſt Cauſe it was re- 
verſed ; altho' it was objected to be well enough, becauſe Middleſex was 
in the Margin, ſo the Pariſh ſhould be intended to refer thereto ; but be- 
cauſe an Indictment ſhall not be taken by Intendment, and becauſe the 
County in the Margin ſhall be referred to the Place where the Offence 
was committed, and not to the Indictment of the Party; and by the 
Statute of 8 H. 6. there ought to be the Addition of the Place and Coun- 
ty where the Party indicted inhabits ; therefore it was held to be ill, and 
reverſed for the ſecond Cauſe; alſo it was held to be erroneous; bur 
Tanfield ſaid, that ought to be aſſigned as an Error n Fait, for it might 
be Leap-Year, and then it is good, and that Matter iſſuable. f 
If an Exigi facias be delivered to the Sheriff, and there are but two. » at's Mig. 
County-Courts before the Return, and the Sheriff return the firſt and ** "90" 


Days between the Delivery of the Writ to him and the Day of the Return, 
there may iſſue a ſpecial Exigi facias with an Allocato comitatu, if it be 
prayed after the Return, and before any new County-Day be paſt ; but if 
any County Day be paſt between the laſt of the former County-Days and 
the Return, no Exigi facias ſhall iſſue with an Allocato comitatu, but an Exigi 
facias de novo; for the Demand of the Party muſt be at five County- 
Courts ſucceſhvely held one after another without any County-Courr 
intervening ; ſo if after the ſecond Exafrs the Offender render himſelf, 
and find Mainprize, and at the Day of the Return make Default, no 
Fxigi facias with an Allocato Comitatu ſhall iſſue, becauſe three County- 
Days intervened, but a new Exigent and a Capias againſt the Bail. 

And therefore it hath been holden, that in London, where the Holding Palm. 237. 
of the Hyuſtings is uncertain, no Fxigi facias ſhall iſſue with an allocato 2 Benn, 14. 
Iluſtings, becauſe the Court cannot take Notice of the ſet Times of holding 1 Wo 
it, as they may of the Times of holding the County-Courts ; but it is now © 
agreed, that if an Exigent iſſues in London, and they begin Huſting de pla- 
cito terre (as they may) they ſhall proceed along at that Huftings to the 
Outlawry, without mingling their Huftings de communibus placitis ; but if 
an allocato Huſting comes, they ſhall proceed without omiting any Huſting. 


3. (hat (hall be ſaid a good Execution and Return. 
Before a Perſon is pronounced outlawed he is to be Quingnies exactus, 
for he hath three Days for Appearance, one for Grace, and if he ſtands 


in Contempt at all theſe Days, at the fifth County-Court he is pro- | 
nounced outlawed by the Coroners; and therefore (a) if a Perſon be out- (] Co Jae. 


But if an Exigent be awarded againſt A. and after he is Quinto exatns, Ney 49. 


ſtand in its Force, and ſhall not be reverſed ; for Judgment was by the Lite, 


an Indict- 


Error in an Outlawry, Dyer 67. a. 3 Keb. 286. 
If 
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If, on an Outlawry againſt two, it be returned, that Exact 


1 Rol. Abr. , g 2 R 3 No 
"op comparuerunt, without ſaying nec aliquis eorum comparuit, this is erroneoyg. 
Clark's Caſe. for peradventure one of them did appear. | , 
2 Rol. Rep. 


440. S. C. adjudged. 3 Med. 89. S. P. adjudged. 


Cro. Fac. 358. So where a Capias, and thereupon an Exigent, was awarded againſt 
Middleton s five, viz. three Men and two Women, and the Return was, Quod ad 
quartum comitatum, Ec. non comparuerunt, without ſaying nec eorum aliquis 
comparuit ; and this was held to be manifeſt Error; and it being like. 
wiſe returned utlagati exiſtunt, where for the Women it ought to have 
been WWaviate, this was likewiſe held to be Error. 

2 Hale's Hip. The Return muſt ſhew where the County-Court was held, and in 
P. C.203- what County, and this muſt be ſhewn on every Exa#us ; and therefore 
(a) Stile 451- (a) an Outlawry was reverſed, becauſe the Place where the County. 
(b) 1 Keb. 50. Court was held was not ſhewn on the ſecund* Exadtus; fo (b) where 

Res not ſhewn on the fertio Exactus. | 

Cro. Fac. 616. Alſo the Party muſt be named of ſuch a Place (c) in Com* Midd, and 
() An Out- not de Midd-. | 


lawry in Lon- | 
don was reverſed upon a Writ of Error, becauſe the Huſtings were ſet out to be held in, but not fo: 
the City. Trin. 6 Geo. 2. Martin ver. Duckett. : 


11H. 7.10.4, If the Sheriff returns, that ad Comitatum meum S. tent” apud C. and 


- Rol. Abr. ſays not in Com? pred”, or in Cori S. this is erroneous, 
O2. ö 


2 Hale's Hips. P. C. 203. 


2 Rol. Abr. So if it be ad Comitatum meum tentum apud S. in Com Somerfſ*, and ſays 
— 2, not ad Comitatum meum Somerſ, or ad Comitatum Somerſ, without ſay- 
1 2 „ ing ad Comitatum meum Somerſet ; this is erroneous. 


nen 90.00 Outlawry was reverſed, for that the Proclamations were returned 
: mock 319- to be ad Comitat” meum tent apud fuch a Place in Com* predi#, and not 
3 Mod. 89. ſaid pro Com; for antiently one Sheriff had two or three Counties, and 


- — 141. might hold the Court in one County for another. 
omb. 19. | 
2 Show. 60, 68. 1 Lev. 164. 


2 Rel. Alv. The Sheriff muſt return the Day and Year of the King to every Ex- 


sen. 1 actus; and therefore if the Day and Year of the King be inſerted in the 
5 1, 24d, 34, and 5th Exactus, but omitted in the 4th, it is erroneous, 
: and ſhall not be ſupplied by Intendment. | 
2 Rol. Abr. So if it be Ainuo Regni Dominæ Regine, without ſaying Elizaletbe, 
803- without ſaying Reginæ, or Anno Regni Domini Regis Jacobi, without 
2 Hales Hf. ſaying Regni ſue Anglie, for the Year of England and Scotland differ; 
P. C. 203. ſo if there be leſs than a Month between the firſt and ſecond Exacdis; 
in theſe Caſes the Outlawry is erroneous. 
2 Rol. Abr. So if the Return be ad Huſting tent” apud Guild- hall Qvitatis Londit, 
802. without ſaying de communibus Placitis, it is erroneus; becauſe they hat 


„ e two Huſtings, one de Communibus Placitis, another de placitis terre. 
. * 3* 


+ Bol. Abs, If an Outlawry be returned, that the Party was exa&# at three ſe. 

803. Chap- veral Times, 10 Fac. and that he was Quarto exact 25th Day of Felb' & 

man's Cale. non comparuit, without mentioning any Year, & Quinto exa&? ſuch a Di) 
in March, 10 Fac”, altho' it may be intended, that he was Quarto ex 
in 10 Fac. yet the Outlawry ſhall not be good by Intendment; for pet. 
haps the Clerk would have made it &zarto Exact? 8 Fac. which would 
have been clearly bad. 
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(F) Of the Manner of reverſing an Out⸗ 
lawzp; and therein of the Difference be- 
tween Errozs in Fac and in Law. 


98 are regularly to be reverſed by Plea by Writ of Identi- 2 Hale's I 


tate nominis, or by Writ of Error, for any Errors, be they Errors P. C. 207. 


in Fact or in Law. 


As to Errors in Fact; as that in Felony, the Party was an Infant under Co. Lit. 259. 
the Age of fourteen, was in Priſon or beyond Sea; theſe can regularly 2 Hawk. P. C. 


be only taken Advantage of by Writ of Error; but it is agreed, that by 
the Common Law in favorem vitæ an Outlawry of Treaſon or Felony 
might be avoided by Plea, that the Defendant was in Priſon, or in the 
King's Service beyond Sea, Ec. at the Time of the Outlawry pronounced 
againſt him; but that no Outlawry for any other Crime (againſt a Party 
rightly deſcribed) can be avoided by Plea of any Matter of Fact what- 
oever. | 
As to avoiding of an Outlawry of Felony, becauſe the Party was be- 2 


Felony, goes beyond the Sea voluntarily, or upon his own Occaſions, 
and not in the King's Service, before any Exigent awarded, tho?” after 
the Indictment, and then an Exigent is awarded, and the Offender be- 
yond the Sea is outlawed for the Felony, he may aſſign it for Error. 
24ly, But if after the Exigent awarded upon the Indictment of Felony, 
then he goes beyond the Sea voluntarily, or upon his own Occaſions, 
1 W and being ſo beyond Sea is outlawed, he ſhall not avoid it by ſuch be- 
ting beyond Sea; becauſe by the Exigent awarded he has Notice of the 
Fl Proſecution, and by ſuch a Means he may avoid his Conviction, by ſtay- 
ing till all the Witneſſes are dead. 34ly, But yet prima facie the Error in 

that Caſe is well aſſigned, by alledging he was ultra mare tempore promul- 


gationis utlagariæ; and if he were in the Realm after the Exigent iflued, 


it ſhall come in by the Plea of the King's Attorney to ſhew it. 4thly, Bur 
if he were within the Realm at the Time of the Exigent iſſued, and went 
beyond the Sea upon the Service of the King or Kingdom, and then is 
© outlawed, being beyond the Sea, this Outlawry ſhall be reverſed ; if the 
Party alledge generally, that he was ultra mare tempore promulgationis ut la- 
gariæ, and the King's Attorney reply, that he. was in England tempore 
 emanationts breis de Exigi facias, it is a good Replication for the Plain- 
tiff in the Writ of Error to alledge, that he went out after the Exigent, 
and before the Outlawry pronounced, upon the King's Command or Ser- 
vice, and ſhew it ſpecially, and ſo confeſs and avoid the Plea. 
As to the Avoiding an Outlawry in Treaſon, on the Party's being be- 
ond Sea, it is enacted by the 26 H. 8. cap. 13. and 5& 6 E. 6. cap. 11. 
That all Proceſs of Outlawry to be had or made within this Realm a- 
gainſt any Offenders in Treaſon, being reſiant or inhabiting out of the 
Limits of this Realm, or in any of the Parts beyond the Seas, at the 
* Time of the Outlawry pronounced againſt them, ſhall be as good and 
+ effeCtual in Law, to all Intents and Purpoſes, as if ſuch Offenders had 
been reſident and dwelling within this Realm at the Time of ſuch Pro- 


Time being, and offer to traverſe the Indictment or Appeal whereon ? 
the ſaid Outlawry ſhall be pronounced, as is aforeſaid, that then he 4 
& ſhall be received to the ſame Traverſe ; and being thereupon found 
: Vol. III. 9 L | Not 
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Rol. Abr. 


yond the Sea, theſe Differences are laid down by Rolle and Hale, as 594 


agreed to by the Court. 1½, That if a Man, having committed a end ng 


| I ceſs awarded, and Outlawry pronounced ; (a) provided that the Party (a) For this, 
I ſo to be outlawed ſhall, within one Year next after the ſaid Outlawry vide Dyer 287. 
= Pronounced, yield himſelf to the Chief Juſtice of England for the ?! 48. 


Fon. 180. 


Mod. 47. 
Med. 366. 
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Not guilty by the Verdict of twelve Men, he ſhall be clearly ac. 
© quitred and diſcharged of the ſaid Outlawry, Ec. 
2 Hawk. P. C. It is the allowed Practice of the Court of Common Pleas to ſuffer 
45%9. 1 4 Defendant, coming in by Capias utlagatum the ſame Term on which 
A thoriies An Exigent is returnable, to avoid the Outlawry without Writ of Error, 
there cited. by ſhewing, that he purchaſed a Superſedeas out of the ſame Court, and 
delivered it to the Sheriff before the Quinto exafus, Ec. or by ſhewing any 
other Matter apparent on Record which makes the Outlawry erroneous, 
as the Want of an Original, or the Omiſſion of Proceſs, or Want of 
Form in a Writ of Proclamation, &c. or a Return by a Perſon appearing 
not to be Sheriff, or a Variance between the Original and Exigent, ot 
other Proceſs, or the Want of ſuch Addition as required by 1 H. 5. yer 
it is ſaid in many Books to be the conſtant Courſe of the Court of King'; 
Bench never to reverſe an Outlawry on the Crown-ſide, either in tht 
ſame or a different Term, for theſe or other Errors of a like Nature, 
without a Writ of Error. 

2 Hawk. PC. It is agreed, that any Outlawry whatſoever may be avoided by a De. 
460, 461.  fendant's coming in upon the Capias utlagatum, and pleading a Miſnomer 
either of the Name or Addition in the Writ, Sc. as by ſhewing, thi 
whereas he is called by ſuch a Name of Baptiſm or Surname, he hath been 
always known by a different one, and not by that in the Writ, Ec. or where 
he is named of ſuch Eſtate, Degree or Myſtery, that he hath ſome other 
Addition, and not that in the Writ, Ec. alſo it is ſaid in many Books that 
he may plead, that there is no ſuch Town as that whereof he is naned; 
and it ſeems clearly agreed, that he may plead, that at the Time of the Writ 
purchaſed, and ever ſince, he hath made his Abode at ſome other Tony, 
and not at that in the Writ, Oc. and it is ſaid, that by ſuch Plea the 
Outlawry ſhall only be avoided as to the Perſon who pleads it, (who ſhall 
not be intended to be the Perſon meant) and ſhall ſtand in Force again 
the Perſon of the Name and Addition in the Record; but it is ſaid, that 
a Perſon of the ſame Name and Addition as are mentioned in a fe. 
cord of Outlawry cannot avoid it, by averring, that there are two be. 
ſons of ſuch Name and Addition, and that the Perſon intended is th: 
Elder, and he himſelf is the Younger, but ſhall be put to his Writ l. 
identitate nominis; Which is ſaid by ſome to be the only Remedy in ſich 
Caſe, after an Outlawry returned; and it ſeems, that notwithſtandng 
in Civil Caſes, before an Outlawry is returned, one of the ſame Nan: 
may come into Court, and ſhew that he is not the Perſon intend; 
whereupon if the Plaintiff confeſs it, the Diverſity of the Names ful 
be entered on the Roll, and a new Exigent ſhall iſſue, with a fuller 
ſcription of the Perſon intended; yet this cannot be done upon an h. 
dictment without a Writ of Jdentitate nominis, becauſe it would mit 
the Proceſs variant from the Indictment, which cannot be altered vi- 

out the Conſent of the Jurors. 
S Co. 14T, If A. brings an Audita querela againſt B. and declares, that where þ 
3 28 had recovered againſt A. 2001. Debt, Ec. and thereupon the ſaid 4 
Yan 158. outlawed, and upon a Capias utlagatum taken, and in Execution at ii 
S. C. cited. Suit of the ſaid B. and after from the ſaid Execution was delivered 
ſuffered to go at large, Sc. and yet B. hath taken out Execution 9 
the ſaid Judgment, and endeavours, Cc. the Defendant may plead 
ſhew how, that after the ſaid Enlargement, and before the Purchak* 
W the Audita querela, the Outlawry was ſet aſide and made void; and! 
(2) 2 . conclude 915d (a) non habetur tale recordum. 


157. 3 Keb. 291. 1 Med. 111. Hern. Ent. 49. Aſvt. Etn. 143. 


2 Vent. 46. If a Perſon procures another to be outlawed clandeſtinely, who? 
: 1 pears openly and in Publick, the Court will, on Motion, oblige “ 
.0M9. . 4 
2 Salk. 495. b 


— . - þ- : 2 
S. P. where an Outlawry was reverſed, on Motion, at the Charge of him who procured it, on 3 123 
vit, that the Defendant wus attnally in the Fleet in Execution for the Plaintiff in anotber Sui K 2. 


3 


to his ordinary Remedies by Plea or Writ of Error. frequently | 


© the ſaid Court, it ſhall and may be lawful to and for the Sheriff or 
= © Sheriffs, who hath or ſhall have taken and arreſted ſuch Perſon and 


| * from ſuch Arreſts; and in thoſe Caſes, where ſpecial Bail is required 


5 © curity of the ſaid Defendant or Defendants by Bond, with one or 


* 


a a d K 


2 


SHutlaw p. 275 


rocures the Outlawry to reverſe the ſame at his own Coſts; ,hat he knew | 
bo Tk Le that the Party Ker had lurked backward and for- it, — Bur 4 
ward between two Counties, and that the Perſon procuring the Outlawry 5 the * 
had dealt openly, and had been regular in ſending down the Proclama- hy or a 
tions to the Sheriff of the County where he ſometimes reſided; the that tho' tuch | 
Court will not interpoſe in this ſummary Manner, but will leave the Party Motions are 4 


granted in 
B R. becauſe it is a great Charge to reverſe an Outlawry there, yet that it is otherwiſe in C. B. the 
Charge there being but 16s. 84. | 


* 

— ” 
—— 1 „* 
— — — — 


(G) What the Party muſt do in order to intitle 


him to a Reverſal : And herein, 


1. Of appearing in Perſon oz by Attozney, 


Egularly in all Outlawries, as well Perſonal as Criminal, the Party ,,, 22. 
R in order to reverſe the ſame was to appear in Perſon, and could not Where 


ICY. the Husbind 
appear by Attorney the Hucb «nd 
ing outlawed, and the Wife refuſing to appear, the Outlawry could not be reverſed. Cro. Eliz. 611, 
—— One outlawed prayed to appear by Attorney, and upon an Affidavit made of his Sickneſs, the 
Court ex ſpeciali gratia allowed him to appear by Attorney; but the Clerk was commanded to enter 
it, Quod venit in propria perſona, the Law being clear, that upon an Outlawry he ought to appear in | 
Perſon. Cro Fac. 462.—— Having once appeared in Perſon, the Refidue of the Proceedings may be | 
by Attorney. 2 Keb. 30). — Said that there was a Difference where the Error appeared on the Face | 
of the Record; that in ſuch Caſe Error may be aſſigned per Attorn, without a ſpecial Rule of Court 
for that Purpoſe. Carth. 7. 


But now by the 4 & 5 N. & M. cap. 18. For the more eaſy and , 
ſpeedy Reverſing of Outlawries in the Court of King's Bench, it is en- 
acted, That from and after the firſt Day of Eaſter Term thence enſuing, 
© no Perſon or Perſons whatſoever, who are or ſhall be outlawed in che 
© ſaid Court for any Cauſe, Matter or Thing whatſoever, (Treaſon and 
© Felony only excepted,) ſhall be compelled to come in Perſon into or ap- 
© pear in Ferſon in the ſaid Court to reverſe ſuch Outlawry, but ſhall or 
© may appear by Attorney and reverſe the ſame without Bail in all Caſes, 
(except where ſpecial Bail ſhall be ordered by the ſaid Court.) 

And it is farther enacted by the ſaid Statute, © That if any Perſon or 
© Perſons outlawed, or hereafter to be outlawed, in the ſaid Court, (other | 
© than for Treaſon or Felony,) ſhall from and after the ſaid firſt Day of 5 | 
Haſter Term be taken and arreſted upon any Capias utlagatum out of 


© Perſons, (in all Caſes were ſpecial Bail is not required by the ſaid 
Court,) to take an Attorney's Engagement under his Hand to appear 
© for the ſaid Defendant or Defendants, and to reverſe the ſaid Outlaw- 
© ries, and thereupon to diſcharge the ſaid Defendant and Defendants 


© by the ſaid Court, the ſaid Sheriff and Sheriffs ſhall and may take Se- 


more {ufficient Surety or Sureties, in the Penalty of double the Sum 
for which ſpecial Bail is required, and no more, for his, her or their 
Appearance by Attorney in the ſaid Court at the Return of the ſaid 
\Writ, and to do and perform ſuch Things as ſhall be required by the 
ſaid Court; and after ſuch Bond taken to diſcharge the ſaid Defen- 
dant and Defendants from the ſaid Arreſts, | 1 
n 


Outlawzy. 


2 Salk. 496. 


2 Hauk. P. C. 
98. 

Vide Title 
Bail in Crimi- 
nal Cauſes, 


Letter (D). 


M6 0:0 6 I 


Carth. 459. 
Matthews 
ver. Erbo. 


And it is farther enacted by the ſaid Statute, © That if any Perſon or 
Perſons outlawed as aforeſaid, and taken and arreſted upon a Capias 
utlagatum, ſhall not be able within the Return of the ſaid Writ to give 
Security, as aforeſaid, in Caſes where ſpecial Bail is required, ſo as he 
or they are committed to Gaol for Default thereof, that whenſoever 
the ſaid Priſoner or Priſoners ſhall find ſufficient Security to the She. 
riff or Sheriffs, in whoſe Cuſtody he or they ſhall be, for his or their Ap. 
pearance by Attorney in the ſaid Court at ſome Return in the Term 
then next following, to reverſe the ſaid Outlawry or Outlawries, and 
and to do and perform ſuch other 'Thing and Things as ſhall be re. 
© quired by the ſaid Court, it ſhall and may be lawful to and for the 
6 ſaid Sheriff and Sheriffs, after ſuch Security taken, to diſcharge and 
© ſet at Liberty the ſaid Priſoner and Priſoners for the ſame; any Lay 
© or Uſage contrary notwithſtanding. | 

It hath been held, that if the Party outlawed comes in by Cep#i Corpus, 
he ſhall not be admitted to reverſe the Outlawry without appearing in 
Perſon, as in ſuch Caſe he was obliged to do at Common Law ; or put- 
ting in Bail with the Sheriff for his Appearance upon the Return of 
Cepi Corpus, and for doing what the Court ſhall order. | 


" WE 7 FF "© = 70_uOE To 


2. Of giving Bail. 


By Weſtm. 1. cap. 9. it is expreſly provided, that thoſe who are out- 
lawed, have abjured the Realm, Ec. ſhould be excluded the Benefit of 
Replevin ; yet it hath been always held, that the Court of King's Bench 
may in their Diſcretion, in ſpecial Caſes, bail a Perſon upon an Out- 
lawry of Felony ; as where he pleads, that he is not of the ſame Name, 
and therefore not the ſame Perſon with him that was outlawed, or al- 
ledges any other Error in the Proceedings. | 

By the 3 Eliz. cap. 3. Sect. 3. it is enacted, * That before any Allow- 
ance of any Writ of Error, or Reverſing of any Outlawry be had by 
Plea, or otherwiſe, through or by want of any Proclamation to be had 
or made according to the Form of this Statute, the Defendant and De- 
fendants in the original Action ſhall put in Bail, not only to appear and 
| anſwer to the Plaintiff in the former Suit in a new Action to be com- 
menced by the ſaid Plaintiff for the Cauſe mentioned in the firſt Action, 
but alſo to ſatisfy the Condemnation, if the Plaintiff ſhall begin his 
Suit before the End of two Terms next after the Allowing the Writ of 
Error, or otherwiſe Avoiding of the ſaid Outlawry. 

A. who was a foreign Merchant and never in England, was outlawed 
at the Suit of B. in an Action on ſeveral Promiſes for Goods ſold and de- 


| livered ; and upon a ſpecial Capias utlagatum a Ship and other Effects be- 


longing to A. were ſeiſed, as forfeited upon this Outlawry; and it was 
moved, that this Outlawry may be vacated, and Reſtitution awarded, 
upon Affidavits produced and read, that the Defendant was never Infra 


legem, i. e. that he never was in England, and therefore could not be out- 
| lawed, becauſe that was putting him extra Legem. Sed per Cur: This 


Outlawry ſhall not be vacated upon ſuch Affidavits, but the Defendant 
may bring a Writ of Error, which he was compelled to do, and there- 
upon to put in Bail to the Action in which he was outlawed according to 


the new Statute of 48 5 V. M. and then the Plaintiff conſented to 


2 Salk. 496. 


the Reverſal of the Outlawry. | 
H. was outlawed in two Actions, one was for 101. the other for 40s. 
and upon reverſing the Outlawry the Court took ſpecial Bail for the firſt, 


and an Appearance for the other, upon the Statute 4 & 5 HN. MM. and 
the Recognizance was taken purſuant to 31 Eliz. 


3 3. Ok 


the 


W , ea c.oisi. 
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3. Of ſuing out a Scire facias, 


It is clearly agreed, that an Attainder of Felony of a Perſon who had Dyer 34. pt. 
any Lands ſhall never be reverſed by Writ of Error, without a Scire 20. % 
facias againſt all the Ter-tenants and Lords mediate and immediate; Crs, Sliz. 235 


| . 3 1 Keb. 141. 
but it is (a) ſettled, that ſuch Sire ſactas is not neceſſary in the Caſe 2. 141 
of High Treaſon. Si 156 
3 Keb. 29. 


Med. 42, 4). 4 Med. 366. 2 Hale's Hiſt. P. C. S. P. and that ſuch Writ is to iſſue returnable at 
ffreen Days ; and if any Lords do appear, they may plead to the Errors; and if the Sheriff re- 
turn there are no Lands, Sc. then the Court proceeds to examine the Errors. (a) So ruled 


Mich 12 Anne, The Queen ver. Strafford, upon Examination of all the Precedents. 2 Hawk. P. C. 461. 
Ca. Law & Eq. 188, 


Alſo it is ſaid, that it is not neceſſary in the Caſe of Felony, when 2 Salk. 493. 


it is ſuggeſted on the Roll that the Party had no Lands, and the At- 
torney General confeſſes it. 


— * _—_ 2” ”— @ 


(8) The Effects and Conſequences of a Re- 
verſal: And herein, 


1. Where the P2oceedings on the Reverſal are in the ſame 
Plight as if no Outlaw2y had been. 


I is agreed, that after an Outlawry of Treaſon or Felony is reverſed, co. Fac. 404. 
the Party ſhall be put to plead to the Indictment, for that ſtills re- Cre. Car. 363. 
mains good, and (5) he may be tried at the King's Bench Bar; or the I y#\ —_ 
Record may be remitted into the Country, if it were removed into the () g Haba 
King's Bench by Certiorari, with a Command to the Juſtices below to Hiſt.P.C. 209. 
proceed by the Statute of 6 H. 6. cap. 6. 
So if a Man be outlawed by Proceſs in an Information, and comes in 1 Salk. 35r. 


and reverſes the Outlawry, he muſt plead inſtanter to the Information. 25 wat * 
: oa. 141 
\ S. P. 
The Law is the ſame in Civil Caſes; and therefore if an Outlawry in a arc 9. 
perſonal Action be reverſed, the Original remains. | 
Treſpaſs for taking and detaining his Beaſts till he made a Fine, the ; Lev. 245. 
Action was laid in Suſſex; the Defendant pleads, that the Cauſe of Action Whitwick ver. 
did not accrue within fix Years before Suing of the Writ. The Plaintiff Hovender. 
replies, that at another Time he brought an Original in Battery in Lon— 
don, intending when the Defendant had appeared to have declared for 
this Treſpaſs ; and that the Defendant was outlawed in London; and that 
within ſuch a Time after the Reverſal of the Outlawry he declared here ; 
the Defendant demurred ; and for the Defendant it was inſiſted, that the 
Original being laid in London, he could not in this Action declare in an- 
other County, tho* the Cauſe of Action be tranſitory ; but upon Infor- 
mation by the Prothonotaries that the Courſe of the Court is, that al- 
tho' the Original be laid in London for expediting the Outlawry, yet 
when the Defendant comes in, the Plaintiff may declare againſt him in 
any other County, be the Action local or tranſitory ; and the Statute 
| 21 Fac. 1. cap. 16. gives to Plaintiffs generally a Power to commence a new 
| Suit within the Year after the Outlawry reverſed ; and that ſo he may 
do in this Caſe to warrant his Declaration within the Courſe of the Court ; 
and Judgment was given for the Plaintiff. 
Vol, III. 9M 2. To 


1 
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2. To what the Party ſhall be reſtozed on Reverſal of the 
Dutlaw2y. 


1 And. 188. It hath been adjudged, that if the King grant over the Lands of , 

Perſon outlawed for Treaſon or Felony, and afterwards the Outlawry be 
(a) Shall, af. (a) reverſed, the Party may enter on the Patentee, and needs neither tg 
ter Outlaw-. ſue a Petition to the King, nor a Scire faczas againſt the Patentee. 


ry reverſed, BE : 
be reſtored to his Law, and to be of Ability to ſue. Co. Lit. 288. ö. 


5 Co. go. Hes If the Goods of a Perſon outlawed are fold by the Sheriff upon a Cc. 
Caſe, pias ntlagatum, and after the Outlawry is reverſed by Writ of Error, he 
: af 91 ſhall be reſtored to the Goods themſclves ; becauſe the Sheriff was not 

J. compellable to ſell thoſe Goods, but only to keep them to the Uſe 9 


cited. 


Cro. Eli. 278. the King. 

S. P. adjudg- 

ed; where a Termor being outlawed upon the Statute of Recuſaney, the Lord Treaſurer and Earon 
of the Exchequer ſold the Term; & vide 2 Fon. 101. 2 Show. 68. and 3 Keb. $71. that there ſhall 


be Reſtitution of Profits aQtually paid into the Exchequer. 


Moor 269. If an Advowſon comes to the King by Forfeiture upon an Outlawry, 
Oy ver. and, the Church becoming void, the King preſents, and then the Out. 
A aa lawry is reverſed ; yet the King ſhall enjoy that Preſentment, becauſe thi 
Preſentment there came to the King as the Profit of the Advowſon. 
Moor 269. But if the Church be void at the Time of the Outlawry, and the Pre. 
agreed per ſentation is thereby forfeited as a Chattel principally and diſtinct of i 
CHEnS. ſelf, there, upon the Reverſal of the Outlawry, the Party ſkall be r. 
ſtored to the Preſentation. | 
CroEliz. 170. If a Termor being outlawed for Felony grants over his Term, ant 
Ogrel's Caſe, after the Outlawry is reverſed, the Grantee may have Treſpaſs for th: 
2 13 C. a0, Profits taken between the Reverſal of the Outlawry and the Aſſignmem, 
for by the Reverſal it is as if no Outlawry had been, and there is 1 
Record of it. | 
5 Mad. 61. It is ſaid, that if a Man be outlawed in the King's Bench, and the 
Party's Goods are ſeiſed into the King's Hands, and then the Outlavry 
is reverſed, there can be no Reſtitution; the Reaſon whereof is, for that 
the Court of King's Bench cannot ſend a Writ to the Treaſurer ; and de 


Court of Exchequer have no Record before them to iſſue out a Warrut Þþ 


for Reſtitution, | | 
2 Vern. 312, It bath been adjudged in Chancery, that if A. being poſſeſſed of ſe- 
Peyton ver. veral Houſes for a long Term for Years, mortgages the ſame, and i 
Aylife; & outlawed for High Treaſon, upon which thoſe Houſes are ſeiſed into 
2 Lev 49- the King's Hands, and the ſame granted for valuable Conſideration to 


the Caſe of 


Pinfold ver. F. S. who likewiſe gets an Aſſignment of the Mortgage; that yet th 
Northey. epreſentative of A. may redeem the Mortgage upon Reverſal of th 
Outlawry ; and herein the Lord Keeper ſaid, that the Judgment upon 


the Reverſal is, that the Party ſhall be reſtored to all that has not been 


anſwered to the King; which in all Caſes has been underſtood of the 
meſne Profits anſwered to the King, and not as to the principal 'Thing 
it ſelf, tho? ſeiſed into the King's Hands; and that it was undoubted) 


ſo as to a Freehold or Inheritance, and he ſaw no ſubſtantial Difference Þ 


in the Caſe of a Leaſehold. 5 
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Papiſts and Popiſh Re- 
tulamts. 


HE Laws for reſtraining the Growth of Popery, and by 
which Papiſts are ſubjecbed to divers Penalties, Forfeitures, 
Diſabilities and Inconveniencies, may be conſidered in ge- 


neral, as relating to Popiſh (a) Recuſants, ſuch who refuſe to (4) fl e. Thoſe 
make the Declaration againſt Popery, and ſuch who promote, encourage ho refuſe 
or profeſs the Popiſh Religion; and theſe Laws, tho* made for the Ad- 5 = 4 
vancement of Religion and the Publick Good, yet being conſidered as 4 


being Perſons 
Penal Laws have, like all other Penal Laws, been conſtrued ſtrictly. profeſſing 


the Popiſh 
Religion, and convicted of ſuch Refuſul or Recuſancy, are termed Popiſh Recuſants convict: but 


the 23 Eliz. cap. 1. extends to all Recuſants; and the Courts cannot take Notice of the Grounds of 
their Recuſancy, but muſt puniſh them for not coming to Church, without examining into the Cauſe 
why they did not. Skin. 99. per Sanders Ch. J. but for this, vide Title Hereſy, and Offences againſt Re- 
ligion.— And what ſhall be Evidence to prove a Perſon a Popiſh Recuſant convict, vide 1 Keb. 7. 


For the better Underſtanding of theſe Penalties, Oc. the Laws herein 1 Haul. P. C. 
are ranked under the following Heads : cap. 12, 13,14. 


(A) The Diſabilities, Reſtraints, Fozfeitures and Jn- 


converitences which Popiſh RUecuſants are ſubject to: 
And herein, 


1. Of their Diſability to bring any Action. 
2, Of bearing any Publick Office or Charge. 
3. Of claiming any Part of a Husband's perſonal Eſtate. 


4. Of claiming an Eſtate by Curteſy or by way of Dower, 
after a Marriage againſt Law, 


2. Of the Reſtraints they are put under: And herein, 


1. From going five Miles from Home. 
2. From coming to Court. 
3. From keeping Arms. 


4. From coming within ten Miles of London. 
3. Of the Forfeitures they are liable to: And herein, 


1. That of two Parts of a Jointure or Dower. 


2. That of 20 J. for not receiving the Sacrament yearly 
after Conformity. 


3. That of 101. for an unlawful Marriage. 


4. That of 100 J. for an Omiſſion of lawful Baptiſm. 
5. That of 20 J. for an unlawful Burial. 


e 4. Of 


Tc —u— — — 


— .  — — — 


© Papiſts and Popiſh Recuſants, 


© ſuch Perſon ſo diſabled, may plead the ſame in diſabling of ſuch Plain- 


E 
4. Of the Inconveniencies they are ſubje& to: And herein, 
1. That their Houſes may be ſearched for Reliques, whe- 
ther they be Men or Women. 
2. If they be Women, and married, that they may be 
committed. 


(B) Of the Offence of not making a Declaration againſt 
Popery, and the RBeſtraints it ſubjects them to: And 


erein, 


1. From ſitting in Parliament. | 
2. Holding a Place at Court. 1 
3. From living within ten Miles of London. | 


4. From keeping Arms. | f 

| | g © 

(C) Of the Offence in Promoting oꝛ P2ofeſſing te 
Popiſh Religion: And herein, £ F 
1. Of the Offence of ſaying or hearing Maſs or other Popiſh WT ; 
Service. . 


2. Of giving or receiving Popiſh Education. 
3. Of buying or ſclling Popiſh Books. tl 
4. Of keeping School. | 7 
5. Of with-holding a competent Maintenance from a Pro- WF \ 
teſtant Child. : 
6. Of the Diſability of thoſe profeſſing the Popiſh Religion 
to preſent to a Church. . 
7. Of their Diſability to purchaſe. 
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(4) The Diſabilities, Reſtraints, Foxfeſtures 
and Jnconveniencies which Popiſh Recu- 
ſants are ſubject to: And herein, 


1. Of their Diſability to bzing any Action. 


B the 3 Fac. 1. cap. 5. ſect. 11. it is enacted, That every Popiſh I 
© Recuiant convict ſhall ſtand to all Intents and Purpoſes diſabled 
© as a Perſon lawfully excommunicated, and as if ſuch Perſon had been 
© ſo denounced and excommunicated according to the Laws of this 
© Realm, until he or ſhe ſhall conform, c. and that every Perſon ſued b) 


6 tiff as if he or ſhe were excommunicated by Sentence in the Eccle- 
© ſiaſtical Court, except the Action of ſuch Recuſant do concern ſome 
© Hereditament or Leaſe, which is not to be ſeiſed into the Kings 
© Hands by Force of ſome Law concerning Recuſancy. 1 


fy 
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In the Conſtruction of this Branch of the Statute it hath been holden, Ney 89. 


That the Plea of ſuch a Conviction, like all other Pleas in Diſability, Latch 16. 


ought to be pleaded before (a) Imparlance, and alſo to conclude with a 1 0. 


Y Demand if the Plaintiff ſhall be anſwered. | 25. 
(a) Cannot 

be pleaded after a general Imparlance, but may be pleaded Puis darrein continuance, becauſe being 
in Diſability of the Perſon, may accrue after a Continuance. 1 Mod. Ca. in Law and Eg. 43, 381. 
(% In Debt for Rent by the Plaintiffs as Executors of F. S. Defendant pleads in Abatement by Per” 
judicium de breri, &c. for that one of the Plaintiffs is a Popiſh Recuſant convict, and Qunaſe exconr” 
by this Statute ; bur it was held, that this, as here, ought not to be pleaded in Abatement, becauſe 
the Writ is nor abated thereby, bur only ſuſpended ; and the Pleading ought to be Reſponderi non de- 
bent. 3 Lev. 208.— So where Judgment was demanded generally. 1 Mod. Ca. in Law and Eq. 43, 381. 


That ſuch Plea ought alſo to ſhew before what Juſtices the Conviction N 89. 
was, that the Court may know where to ſend for a Certificate thereof, * * . 
if it be denied; and alſo that the Record it ſelf, or at leaſt a Certificate 
thereof, ought to be immediately produced, according to the general 
Rule of Law, as to all dilatory Pleas grounded on Records. 

Thar if after ſuch a Plea it be certified, that the Plaintiff hath con- 
formed, and thereupon the Defendant be ordered to plead in chief, and 
then the Plaintiff relapſe, and be convict again, the Defendant cannot 
plead the ſame in Diſability a ſecond Time. | 

That it muſt appear, either from the Conviction it ſelf, or by proper 


Hetl. I 76. 


3 Lev. 11, 12, 


* Averments, that the Plaintiff is convicted of Popiſh Recuſancy, becauſe 332 3. 


no Recuſants, except popiſh ones, are within the ſaid Clauſe ; but this 2 £»tw.1117, 


EZ is ſufficiently ſet forth, by alledging, that the Plaintiff being Papalis Re- 
 cuſans was indicted and convicted ſecundum formam Statuti, &c. 


It ſeems to be the better Opinion, that this being a Penal Law, and 2 B/. 155. 


© therefore to be conſtrued ſtrictly, the Words As Perſon's lawfully excom- Cawley 216. 


municate, &c. mean no more than to diſable the Party, in the ſame ! Hawk I.. 
Manner as an excommunicated Perſon, to bring an Action, but do not ** 


| ſubject the Party to the other Conſequences of an Excommunication. 


2. Ok bearing any Publick Office 02 Charge. 


By the 3 Fac. 1. cap. 5. ſed. 8. it is enacted, © That no Recuſant 
convict ſhall at any Time practiſe the Common Law of this Realm as 
a Counſellor, Clerk, Attorney or Solicitor in the ſame; nor ſhall 
practiſe the Civil Law as Advocate or Proctor; nor practiſe Phyſick, 


nor uſe or exerciſe the Trade or Art of an Apothecary; nor ſhall be 
Judge, Miniſter, Clerk or Steward of or in any Court, or keep any 
Court; nor ſhall be Regiſter or Town-Clerk, or other Miniſter or Of- 
> © ficer in any Court; nor ſhall bear any Office or Charge as Captain, 
Lieutenant, Corporal, Sergeant, Antient Bearer, or other Office in 
Camp, Troop, Band or Company of Soldiers; nor ſhall be Captain, 
= © Maſter, Governor, or bear any Office of Charge of or in any Ship, 
= © Caſtle or Fortreſs of the King's Majeſty's, his Heirs and Succeſſors, but 
be utterly diſabled for the ſame; and every Perſon offending herein 
2 © ſhall alſo forfeit for every ſuch Offence 1007. the one Moiety whereof 
* © ſhall be to the King's Majeſty, his Heirs and Succeſſors, and the other 
= © Moiety to him that will ſue for the ſame by Action of Debt, Bill, 
2 © Plaint or Information, in any of the King's Majeſty's Courts of Re- 


cord; wherein no Eſſoin, Protection, or Wager of Law ſhall be ad- 
[4 © mitted or allowed. | 


And by Seck. 9. of the ſaid Statute it is farther enacted, © That no 


5 Popiſh Recuſant convict, nor any having a Wife being a Popiſh Re- 


3 C 


cuſant convict, ſhall exerciſe any Publick Office or Charge in the 


1 * Commonwealth, but ſhall be utterly diſabled to exerciſe the ſame by 
_ © himſelf or by his Deputy, (except ſuch Husband himſelf, and his 


Vol. III. A © Chil- 


182 © "Papiſts and Popich Recuſants. 


— 


nnn... 


Children which ſhall be above the Age of nine Years abiding with him, 
© and his Servants in Houſhold, ſhall once every Month at the leaſt, not 
© having any reaſonable Excuſe to the contrary, repair to ſome Church 
© or Chapel uſual for Divine Service, and there hear Divine Service; and 
© the ſaid Husband, and ſuch his Children and Servants as are of meet 
© Ape, receive the Sacrament of the Lord's Supper at ſuch Times ay 
© are limited by the Laws of this Realm, and do bring up his ſaid Chil. 
© dren in true Religion.) | 

1 Hawk.P.C. On theſe Sections it hath been obſerved, 1/7, That the latter extend, 

* to all Publick Offices and Charges in general, whereas the former extends 
only to thoſe which are particularly enumerated. 24ly, That this latter 
expreſly diſables a Popiſh Recuſant to exerciſe ſuch an Office by himſelf 
or his Deputy, but the other ſays nothing at all of the Exerciſe of an 
Office by a Deputy. 


3. Of claiming any Part ok a Dusband's Perſonal 
Eſtate. 


By the 3 Fac. 1. cap. 5. ſect. 10. it is enacted, That every Woman 
© being a Popiſh Recuſant convict, (her Husband not ſtanding convicted 
© of Popiſh Recuſancy) which ſhall not conform herſelf and remain con- 
© formed, but ſhall forbear to repair to ſome Church or uſual Place of 
Common Prayer, and there hear Divine Service and Sermon, if any 
© then be, and receive the Sacrament of the Lord's Supper, according to 
© the Laws of this Realm, by the Space of one whole Year next before 
© the Death of her ſaid Husband, ſhall not only be diſabled to be Execu- 
© trix or Adminiſtratrix of her ſaid Husband, but alſo to have or demand 
© any Part of her ſaid Husband's Goods or Chattels by any Law, Cu- 
© ſtom or Uſage whatſoever*; and by 3 Fac. 1. cap. 5. ſe. 13. every 
Woman is put under the like Diſability, being a Popiſh Recuſant, who 
ſhall be married otherwiſe than according to the Church of England. 


4. Of claiming an Eſtate by Curteſy, o2 by Tap i 
Dower, after a Marriage againſt Law. 


By the 3 Fac. 1. cap. 5. ſect. 13. it is enacted, That every Man who, 
© being a Popiſh Recuſant convict, ſhall be married otherwiſe than in 


© Orders of the Church of England, by a Miniſter lawfully authoriſed, 


© her Dower, or Jointure, or Widow's Eſtate, 


2. Of the Reſtraints they are put under: And hercin, 
1. From going fibe Miles from Home. 
To this Purpoſe it is enacted by 35 Eliz. cap. 2. and 3 Fac. 1. cap. 5 


ſect. 6, 7. © That every Popiſh Recuſant convict ſhall repair to h | 


© ſome open Church or Chapel, and otherwiſe than according to the + 


© ſhall be diſabled to have any Eſtate as Tenant by the Curteſy ; 2d, 
© that every Woman, being a Popiſh Recuſant convict, who ſhall * 
© married in other Form than as aforeſaid, ſhall be diſabled to clain 


WO WWE .,] * 


Place of Dwelling, c. and not remove above five Miles from thenct, #F 


© unleſs he be urged by Proceſs, Cc. or have a Licence from the Privi 
© Council, Sc. or under the Hands and Seals of four Juſtices of the Peace 
© with the Aſſent in Writing of the Lieutenant of the County, or of the 
© Biſhop, Ec. (every Licence of which Kind by Juſtices of Peace mul WR 
© expreſs both the particular Cauſe and the Time for which it was * 4 

5 | and 


2 
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and ought not to be granted without a previous Oath of ſome reaſon- 
c able Cauſe,) under Pain of forfeiting all his Goods and Heredita- 
© ments, (whether Freehold or Copyhold,) for his Life, or of abjuring 
the Realm, if he be not worth twenty Marks a Year, or forty Pounds 
jn Goods, unleſs he recant before Conviction, and alſo continue con- 
< formable. | 

In the Conſtruction hereof it hath been holden, that the Privy Coun- 1 Hawk. P. C. 
cil may grant ſuch Licence without any ſuch ſpecial Cauſe or Oath, 5 
c. but that Juſtices of Peace cannot. Alſo it hath been holden, that in 
pleading a Licence of Juſtices of Peace, it muſt be expreſly ſhewn that 
it was made under their Hands and Seals; alſo the Cauſe in particular Cre. Fac. 352. 
for which it was granted muſt be ſet forth, and the Time for which it was 5 1 Rep. 
limited, and that the Party was ſworn to the Truth of ſuch Cauſe. Moor $36. 


It is ſaid, that if the ſame Perſon be both a Juſtice of Peace and a 1 Hark, P. C. 
Lieutenant, he cannot both join in a Licence po ip of Peace, and *5: 
alſo give his Aſſent as Lieutenant, but can only act in one Capacity. 

It ſeems, that the Miles ſhall be computed according to the Engliſh Cawley 130. 
Manner, allowing 5280 Foot, or 1760 Yards, to each Mile; and that Cro. Eliz, 212 
the ſame ſhall be reckoned not by ſtraight Lines, as a Bird or Arrow may 

fly, but according to the neareſt and moſt uſual Way. 
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2. From coming to Court. 


* By the 3 Fac. 1. cap. 5. ſect. 2. it is enacted, That no Popiſh Recu- 
* © ſant convict ſhall come into the Court or Houſe where the King or his 
Heir apparent ſhall be, unleſs he be commanded ſo to do by the King, 
upon Pain of 1001. Sc. And it is farther enacted by 3 Car. 2. Stat. 2. 
* © /ef. 5 & 6. that every Popiſh Recuſant convict, who ſhall come ad- 
* © viſedly into or remain in the Preſence of the King or Queen, or ſhall 
come into the Court or Houſe where they or any of them reſide, ſhall 
* © be diſabled to hold or execute any Office or Place of Truſt Civil 
= © or Military, or to ſue in Law or Equity, or to be an Executor, c. 
* © or capable of any Legacy or Deed of Gift, and ſhall forfeit for every 
= © Offence 50017. unleſs fack Perſon do, within the Term next after ſuch 
* © his Coming or Remaining, take the Oaths of Allegiance and Supremacy, 
10 and make the Declaration againſt Tranſubſtantiation and the Invoca- 

| ! © tion of Saints, Cc. in the Court of Chancery. 


the i 

ſed, . 

and 3. from keeping Arms, 

| be | 

ain By the 3 Fac. 1. cap. 5. ſect. 21, 28, 29. it is enacted, © That all ſuch 
Armour, Gun-powder, and Munition of whatſoever Kinds, as any 
*© Popiſh Recuſant convict ſhall have in his own Houſe, or elſewhere, or 
in the Poſſeſſion of any other, at his Diſpoſition, ſhall be taken from 

in, him by Warrant of four Juſtices of Peace at their General or Quar- 


ter-Seſſions, (except ſuch neceſſary Weapons as ſhall be allowed him by 
the ſaid four Juſtices for the Defence of his Perſon or Houſe, and that 

the ſaid Armour, c. ſo taken, ſhall be kept at the Coſts of ſuch Re- 
cuſants in ſuch Place as the ſaid four Juſtices at their ſaid Seſſions ſhall 
o b appoint; and that if any ſuch Recuſant, having ſuch Armour, Ec. or 
ence ! if any other Perſon who ſhall have any ſuch Armour, Cc. to the Uſe 
of ſuch Recuſant, ſhall refuſe to diſcover to the ſaid Juſtices, or any 


ri) 
1 Jof them, what Armour he hath, or ſhall let or hinder the Delivery 
of be thereof to any of the ſaid Juſtices, or to any other Perſon authoriſed 
e mut by their Warrant to take the ſame, that then every Perſon ſo offend- 
given, N 6 ing 
« and. 
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„ing ſhall forfeit his ſaid Armour, Sc. and alſo be impriſoned for three 
c Months without Bail, by Warrant from any Juſtice of Peace of ſuch 
County; and it is farther enacted, that notwithſtanding the taking 
© away ſuch Armour, Ec. yet ſuch Recuſant ſhall be charged with the 
Maintaining of the ſame, and with the Providing of a Horſe, est. in 
© ſuch Sort as others of his Majeſty's Subjects. 


4. from coming within ten Miles of London. 


By the 3 Fac. 1. cap. 5. ſe. 4, 5. it is enacted, © That no Popiſh Re. 
© cuſant, Sc. ſhall remain within the Compaſs of ten Miles of London, 


c under Pain of 100 J. except ſuch Perſons as at the Time of the ſaid 
Act did uſe ſome Trade, Myſtery or manual Occupation in London, C. 
© and ſuch as ſhall have their only Dwelling in Londen, Ec. 


3. Of the Foxfeitures they are liable to: And herein, 
1. That of two Parts of a Jointure oꝛ Dower, 


By the 3 Fac. 1. cap. 5. ſect. 10. it is enacted, © That every married 
Woman, being a Popiſh Recuſant convict, (her Husband not ſtanding 
© convicted of Popiſh Recuſancy,) who ſhall not conform herſelf and re- 
© main conformed, but ſhall forbear to repair to ſome Church or uſual 
place of Common Prayer, and there to hear Divine Service and Ser- 
© mon, if any then be, and receive the Sacrament of the Lord's Sup- 
© yer, according to the Laws of this Realm, within one Year next be- 
© fore the Death of her ſaid Husband, ſhall forfeit to the King the Pro- 


< fits of two Parts of her Jointure and Dower of any Hereditaments of 
© her ſaid Husband, Qs. 


2. That of 201. fo2 not receiving the Sacrament yearly 
alter Conkozmitr. | 


By the 3 Fac. 1. cap. 5. ſect. 1, 2, 3. it is enacted, That if any Po- 
© piſh Recuſant convict who hath conformed himſelf to the Church, 
© Sc. ſhall not receive the Sacrament in his own Pariſh-Church, Cc. 
© within one Year after his Conformity, he ſhall forfeit 20 J. and for 
© the ſecond Year 40 J. and for every Year after 60 J. Ec. 


3. That of 1001. fox an unlawful Marriage. 


By the 3 Fac. 1. cap. 5. ſed. 13. it is enacted, © That every Popiſh 
© Recuſant convict, who ſhall be married to a Woman who is no Inhe- 


© ritrix, otherwiſe than according to the Church of Emglard, ſhall for- 
< feit 1001. | 


4. That of 1001. foz an Omiſſion of lawful Baptiſm. 


By the 3 Fac. 1. cap. 5. ſed. 14. it is enacted, © That every Popiſh Re- 
© cuſant ſhall, within one Month after the Birth of his Child, cauſe th! 
© ſame to be baptized by a lawful Miniſter according to the Laws of this 
© Realm, in the open Church of the ſame Pariſh where the bo 
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© ſhall be born, or in ſome other Church near * or Chapel 


« where Baptiſm is uſually adminiſtred; or if by Infirmity of the Child 


© jt cannot be brought to ſach Place, then the ſame ſhall within the 
© Time aforeſaid be baptized by the lawful Miniſter of any of the ſaid 
« Pariſhes or Places aforeſaid, upon Pain that the Father of ſuch Child, 
c if he be living, by the Space of one Month next after the Birth of 
© ſuch Child, or if he be dead within the ſaid Month, then the Mother 
© of ſuch Child, ſhall for every ſuch Offence forfeit 1001. Ge. 


5. That of 201. fo2 an unlawful Burtal. 


By the 5 Fac. 1. cap. 5. ſect. 15. it is enacted, © That if any Popiſh 
© Recuſant, not being excommunicate, ſhall be buried in any other Place 
© than in the Church or Church-yard, or not according to the' Laws of 
this Realm, the Executors, Ec. of ſuch Recuſant knowing the ſame, 
or the Party that cauſeth him to be fo buried, ſhall forfeit 207. Ec. 


4. Of the Inconveniences they are ſubject to: And herein, 


1. That their Youfes may be ſearched foz Reliques, whe⸗ 
| ther they be Men oz Nomen. 


To this Purpoſe it is enacted by the 3 Fac. 1. cap. 5. ſect. 26. That 
© any two Juſtices of Peace, and all Mayors, Bailiffs and Chief Officers 
of Cities and Towns Corporate in their reſpeſtive Juriſdictions, may 
ſearch the Houſe and Lodgings of every Popiſh Recuſant convict for 
Popiſh Books and Reliques, and that if any Altar, Pix, Beads, Pic- 
tures, or ſuch like Popiſh Relique, or any Popiſh Book be found in the 
Cuſtody of ſuch Perſon, as in the Opinion of the ſaid Juſtices, Oc. 
ſhall be unmeet for him or her to have or uſe, it ſhall be defaced and 
burnt, if it be meet to be burnt; and if it be a Crucifix, or other Re- 
lique of any Price, the ſame ſhall be defaced at the General Quarter- 
Seſſions in the County where it ſhall be found, and then reſtored to 
the Owner. | 
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2. Ik they be Women, and married, that they may be 
committed. 


To this Purpoſe it is enacted by the ) Fac. 1. cap. 6. ſe. 28. © That 
if any married Woman, being a Popiſh Recuſant convict, ſhall not 
within three Months after her Conviction conform herſelf, and repair 
to Church and receive the Sacrament, Ec. ſhe may be committed to 
Priſon by one of the Privy Council, or by the Biſhop, if ſhe be a 
Baroneſs; or if under that Degree, by Juſtices of Peace, whereof one 
to be of the Qrorum, there to remain till ſhe perform, E2c. unleſs the 
Husband will pay to the King ten Pounds a Month for her Offence, or 
elſe the third Part of all his Lands, Sc. at the Choice of the Huſ- 
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(B) Of the Offence of not making a Declara⸗ 
tion againſt Popery, and the Reſtraints it 
ſubjects them to: And herein, | 


1. From litting in Parliament. 


Y the 30 Car. 2. Stat. 2. cap. 1. it is enacted, That no Peer ſha 
© vote or make his Proxy in the Houſe of Peers, or fit there durin 
© any Debate; and that no Member of the Houſe of Commons ſhall vote 
© or ſit there 2 any Debate after the Speaker is choſen, until ſuch 
© Peer or Member ſhall take the Oaths of Allegiance and Supremacy, and 
© make a Declaration of his Belief that there is no Tranſubſtantion in 
© the Sacrament of the Lord's Supper, and that the Invocation or Ado. 
< ration of the Virgin Mary, or any other Saint, and the Sacrifice of the 


© Maſs, as they are now uſed in the Church of Rome, are ſuperſtitious 


© and idolatrous, Ec. on Pain that every ſuch Offender ſhall be adjudged 
© a Popiſh Recuſant convict, and diſabled to hold or execute any Offce, 
© £9. or from thenceforth to fit or vote in either Houſe of Parliament, 


© to ſue in Law or Equity, or to be Guardian, Executor or Adminiſtra- 


© tor, or capable'of any Legacy or Deed of Gift, and ſhall forfeit for 
© every Offence 500 J. 


2. Yolding a Place at Court. | 


By the 30 Car. 2. Stat. 2. ſe. 9, 12, 13. it is enacted, That every 
© Perſon who ſhall be a ſworn Servant to the King ſhall take the aid 
© Oaths, and ſubſcribe the ſaid Declaration in Chancery the next Tern 
c after he ſhall be ſo ſworn a Servant, Oc. and that if any ſuch Perſon 
c negleCting ſo to do ſhall adviſedly come into or remain in the Preſence 
© of the King or Queen, or {hall come into the Court or Houſe where they 
care, or any of them reſide, he ſhall ſuffer all the Penalties expreſſed in the 
< foregoing Section; unleſs ſuch Perſon coming into the King's Preſence, 
© £96. ſhall firſt have Licence ſo to do by Warrant under the Hands and 
© Seals of ſix Privy Counſellors, by Order of the Privy Council, upon 
© ſome urgent Occaſion therein to be expreſſed; which Licence ful 
© not exceed ten Days, and. ſhall be firſt filed, Ec. in the Petty-Baz: 


© Office, for any Body to view without Fee, Gc. and no Perſon to be l. ; 


£ cenſed for above thirty Days in one Year. 


3. from living within ten Miles of London. 


By the 1 V. & M. cap. 9. it is enacted, That every Juſtice of Peace x: 
© in London and Weſtminſter, and within ten Miles thereof, ſhall cauſe 
© to be arreſted and brought before him all reputed Papiſts, (except Fo- 


© reigners, being Merchants or menial Servants to ſome Ambaſſador ot 


© Publick Agent, and except all ſuch as uſed ſome Trade, Myſtery, * 
< ſome Manual Occupation at the Time of the ſaid Act, in London, &. 
© and alſo except all ſuch Perſons as had their Dwelling in London, & 
« within ſix Months before the thirteenth of February 1688. and no Duel. : 


© ling elſewhere, and certified their Names to the Seſſions before the fi! 


© of Auguſt 1689.) and that every ſuch Juſtice ſhall tender the ſaid De. ; 


© claration to every ſuch Perſon ; and that every ſuch Perſon refulis 
I 0 
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« the ſame, and afterwards remaining in London, Ec. or within ten Miles 
thereof, or being certified to the King's Bench or Quarter-Seſſions at 
© the next Term or Seffions as having refuſed to make the ſaid Decla- 
« ration, and neglecting to make the ſame in ſuch Court, ſhall ſuffer as 
ga Popiſh Recuſant convict, c. 


4. From keeping Arms. 


| 
; By the 1 M. cap. 15. it is enacted, © That any two Juſtices of 
| © Peace may and ought to tender the faid Declaration to any Perſon 
13 whom they ſhall know or ſuſpect, or have Information of as being 
. ca Papiſt, or ſuſpected to be ſuch; and that no ſuch Perſon ſo required, 
* © and not making and ſubſcribing the ſaid Declaration, or not ap- 
© pearing before the ſaid Juſtices upon Notice to him given or left 
| © at his uſual Abode, by one authoriſed by Warrant under the Hands 
© and Seals of the ſaid Juſtices, ſhall keep any Arms or Ammunition or 
* <© Horſe above the Value of 5 l. in his own Poſſeſſion, or in the Poſſeſſion 
© of any other Perſon to his Uſe, (other than ſuch neceſſary Weapons as 
< ſhall be allowed him by the Quarter-Seffions for the Defence of his Houſe 
FP © or Perſon,) and that any two Juſtices of Peace, by Warrant under their 
Hands and Seals, may authoriſe any Perſons in the Day-time, with the 
= Rﬀo< Afiſtance of the Conſtable or his Deputy, or Tithingman, to ſearch for 
call ſuch Arms, Cc. and Horſes, and ſeiſe them to the King's Uſe, and 
© that the ſaid Juſtices ſhall deliver the ſaid Arms and Ammunition at the 
© next Quarter-Seffions in open Court, and that whoever ſhall conceal, 
© £2, or ſhall be aiding to the Concealing any ſuch Arms or Horſes, ſhall 
© be committed to the common Gaol by Warrant under the Hands and 
© Seals of any two Juſtices of Peace, and alſo forfeit treble the Value 
© and that thoſe who diſcover any ſuch Arms or Ammunition, ſo as the 
© ſame may be ſeiſed, ſhall have the full Value thereof, to be awarded 
© to them by the Seſſions, Cc. and that ſuch Refuſers of the ſaid Decla- 
© ration, Oc. ſhall be diſcharged when-ever they make the ſame. 


zn () Ok the Offence in Pꝛomoting oꝛ P2ofeſſing 
0 the Popiſh Religion : And herein, 


e. 7; Of the Offence of ſaping oz hearing Maſs oz other 
F Popiſh Service. 


H BY the 23 liz. cap. 1. ſect. 4. it is enacted, That every Perſon who 
33 © ſhall ſay or ſing Maſs, being thereof lawfully convict, ſhall for- 
= © feit two hundred Marks, and be committed to Priſon in the next 


forth till he have paid the ſaid Sum of two hundred Marks; and that 
= © every Perſon who ſhall willingly hear Maſs ſhall forfeit the- Sum of 
© © one hundred Marks, and ſuffer a Year's Impriſonment. 

Alſo it is enacted by the 11 E 12 V. 3. © That every Perſon who ſhall 


n, © apprehend any Popiſh Biſhop, Prieſt or Jeſuit, and proſecute him to 
Conviction for ſaying Maſs, or exerciſing any other Part of the Func- 
don of a Popiſh Biſhop or Prieſt, ſhall receive 1007. of the Sheriff; 

and that every ſuch Popiſh Biſhop, c. (except, being a Foreigner, he 

de entered in the Secretary's Office, and officiate only in the Houſe of 

* a Foreign Miniſter,) ſhall be adjudged to perpetual Impriſonment. 
| 2. 


= © Gaol, there to remain by the Space of one Year, and from thence- 2 Show. 216. 
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1 Keb. 263. 


_ © nery, Popiſh Univerſity, College or School, or Houſe of Jeſuits, Prielts, 


2. Of giving oz receiving Popiſh Education. 


To this Purpoſe there are ſeveral Statutes, and firſt by the 1 Fac. 1, 
cap. 4. ſect. 6, J. it is enacted, © That if any Perſon or Perſons under 
© the King's Obedience ſhall go or ſend, or cauſe to be ſent any Child, 
© or any other Perſon under their or any of their Government, beyond the 
© Seas out of the King's Obedience, to the Intent to enter into, or reſide 
© in, or repair to any College, Ec. of any Popiſh Order, Profeſſion or 
© Calling, to be inſtructed, perſwaded or ſtrengthened in the Popiſh Re. 
© ligion, or in any Sort to profeſs the ſame, every ſuch Perſon ſo ſendin 
ſuch Child, Sc. ſhall forfeit 1007. and every ſuch Perſon ſo paſſing or be- 
ing ſent, Oc. ſhall in reſpect of him or herſelf only, and not in reſpect of 
any of his Heirs or Poſterity, be diſabled to inherit, purchaſe, take, 
have or enjoy any Profits, Hereditaments, Chattels, Debts, Legacies, 
or Sums of Money, Sc. whatſoever, and that all Eſtates, Terms and 
other Intereſts whatſoever to be made, ſuffered or done, to the Uſe or 
Behoof of any ſuch Perſon, or upon any Truſt or Confidence mediately 
or immediately to or for the Benefit or Relief of any ſuch Perſon, 
ſhall be utterly void. s 
And it is farther enacted by 3 Fac. 1. cap. 5. ſe. 16. That if the 


* 
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© Children of any Subject within the Realm, (the ſaid Children not being 


© Soldiers, Mariners, Merchants or their Apprentices or Factors, ) ſhall be 


© ſent or go beyond Sea to prevent their good Education in England, or 
for any other Cauſe, without the Licence of the King or fix of his Privy 
Council, (whereof the Principal Secretary to one,) under their Hands 


© and Seals, that then every ſuch Child ſhall take no Benefit by any 
Gift, Conveyance, Deſcent, Deviſe, or otherwiſe, of or to any Here- 
© ditament or Chattel, till ſuch Child being of the Age of eighteen 
© Years, or above, take the Oath of Obedience before ſome Juſtice of 
© Peace of the County, Liberty, Limit, where the Parent of ſuch Child 
did and ſhall inhabit ; and that in the mean Time the next of Kin to 
c ſuch Child, who ſhall be no Popiſh Recuſant, ſhall have the ſaid Here- 
c ditaments, Sc. ſo given, Ec. until ſuch Child ſhall conform, Ec. and 
© take the ſaid Oath and receive the Sacrament, and after ſuch Confor- 
© mity, Sc. he who hath received the Profits of the ſaid Hereditaments, 
© ſhall account for the ſame, and in reaſonable Time make Payment 
© thereof, and reſtore the Value of the ſaid Goods, Sc. and that who- 
ever ſhall ſend ſuch Child over Seas, ſhall forfeit 100 J. which by 11 
© £9 12 V. 3. cap. 4. ſe. 6. ſhall be to the ſole Uſe and Benefit of the 
£ Perſon who ſhall ditcover the Offence. | 

Alſo it is enacted by 3 Car. 1. cap. 2. That if any Perſon. under the 
© Obedience of the King ſhall go, or ſhall convey or ſend, or cauſe to 
© be ſent or conveyed, any Perſon out of the King's Dominions into an) 
© Parts beyond the Seas, out of the King's Obedience, to the Intent t0 
© egter into or be reſident, or trained up in any Priory, Abbey, Nun- 


© or in a private Popiſh Family, and ſhall be there by any Popiſh Perlon 
© inſtructed, perſwaded or ſtrengthened in the Popiſh Religion, in an 
© Sort to profeſs the ſame, or ſhall convey or ſend, or cauſe to be conveyed 
© or ſent, any Thing towards the Maintenance of any Perſon ſo going 0. 
© ſent, and trained and inſtructed as is aforeſaid, or under the Colour 
© any Charity towards the Relief of any Priory, Sc. or religious Houſe 
© whatſoever, every Perſon ſo ſending, Ec. any ſuch Perſon or Thins 
© and every Perſon paſſing or ſent, being thereof convicted, Ec. ſhall be 
© diſabled to proſecute any Suit in Law or Equity, or to be Executor ct 


£ Adminiſtrator to any Perſon, or capable of any Legacy or 12 
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Gitt, or to bear any Office within the Realm; and ſhall forfeit all his 
Goods and Chattels, and ſhall forfeit all his Hereditaments, Offices and 
«© Eſtates of Freehold, during his Life. | | fa 3 
In the Conſtruction of the 3 Fac. 1. it hath been holden, that if E. T. Ho. 73, 74. 
being the King's Ward of Lands holden of the King 9 Knights Service Ley 59. Tred- 


in Chief, die the King's Ward, and it is found that A. r 


B. are his Siſters #9 5 Cale. 
and Heirs, both of full Age, and that A. in the Life-time of her Bro- 
ther departed this Realm contrary to this Statute, and is a Nun pro- 
feſs'd ; the King may retain A.'s Moiety in his own Hands till ſhe, ac- 
cording to the 1 liz. take the Oath of Supremacy required on ſuing 
out Livery ; for the Words of the Statute 3 Fac. 1. are, ſhall take no 
Benefit by Deſcent, &c. not that the Party ſhould not take by Deſcent ; 
and therefore the Eſtate does not veſt abſolutely in B. the Siſter and next 
Heir, but her Right 1s to the Rents and Profits during the Non-confor- 
mity of her Siſter, for which in caſe of Common Lands the might enter; 
but in this Caſe the King is intereſted, and is not obliged to give Livery 
to the Heir, till ſuch Time as the Oath of Supremacy be taken. 

So if ſuch an Heir, being beyond Sea, ſhould bargain and ſell his Lands po. 74. pes 
to a Stranger, the Bargain in ſuch cafe will prevent the next of Kin, and Hobart. 
the Bargainee may take the Lands out of the Hands of the next of Kin, 
in caſe he had entered; for the Eſtate never veſted abſolutely in ſuch 
next of Kin; but in ſuch Caſe the King may refuſe to give Livery ſued 
out on ſuch Bargain in the Name of the Heir, except the Heir himſelf 
appears and takes the Oath of Supremacy in his proper Perſon. h 

C. Lord Gerrard in the Year 1660. ſettled the Eſtate in Queſtion to Ell. 12 Ain. 
the Uſe of himſelf and the Heirs Male of his Body, Remainder to the iC. B. and 
Heirs Male of the Body of Thomas firſt Lord Gerard, Remainder to — 
his own right Heirs; Charles Lord Gerard, upon the Death of Digby of e 
Lord Gerard (only Son of the ſaid C.) without Iſſue Male, entted, claim- Thernby ver. 
ing the Eſtate as Heir Male of the Body of Thomas firſt Lord Gerard, Fleetwood, 
by Virtue of the ſaid Limitation in the Settlement; and by Virtue o 8 K 
this Title enjoyed that Eſtate above twenty-two Years, and during the 3 
Time of his Enjoy ment ſuffered ſeveral Recoveries, and ſettled the Eſtate Caſe. 
upon his Marriage in 1689. and died without Ifſue in the Year 1707. 
leaving Philip his only Brother then ſurviving, who was Heir Male of the 
d Body of Thomas firſt Lord Gerard; upon the Death of Lord Charles, the 
2 Ducheſs of Hamilton claimed the Eſtate as right Heir of C. Lord Gerard, 
notwithſtanding the Eſtate- tail limited to the Heirs Male of the Body of 
| Thomas Lord Gerard ſubſiſted in Philip, alledging, that Lord Charles and 


his Brother Philip, being {ent abroad and educated in a Popiſh Seminary, 


| were made ſo utterly incapable of taking any Eſtate, that ſhe had the 
Right of Entry in her. It was inſiſted for her, that the 1 Fac. 1. cap. 4. 
| ſe. 6. had ſo far diſabled Lord Charles to take the Eſtate by Deſcent, 
that the Recovery ſuffered by him was void, and that the ſame Diſability 


W being ſtill upon Philip, and there being no Perſon in Being who could 
any take the Eſtate-tail, the Ducheſs as Heir at Law muſt be intitled to take 
4 at preſent, as if the Eſtate were actually ſpent. But it was reſolved, that 
un" WF the Words of the Act being, that the Offender ſhall be diſabled as in 
ſts, reſpect of himſelf only, and not in reſpect of any of his Heirs or Po- 
on ſterity, to inherit, purchaſe, Ec. this qualifies and reſtrains the Diſability; 
wal ſo that the Act does not extend beyond the Perſon offending, nor "Aa 
e) yond the Time of his Non- conformity; ſo that the Act hath preſerved in 
E 8 the Offender an Ability to inherit, Oc. for the Benefit of Poſterity; and 
of this Act having made no Application of the Profits during the Diſability, 
Jour and this being a Penalty inflicted for a Publick Offence, the King is in- 
* titled to the Penalty; and to create in the Offender a total Diſability 
ll would be very inconvenient; for in the Caſe of an Inheritance, it would 
rot o be difficult to know when or in what Manner the Heir ſhould take; it 
125 conld not be in the Life of the Anceſtor, for no Man can be Heir of a 
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Perſon living; and if there be a Son under no Diſability who cannot 
take,-it would be meerly by Conſtruclion to carry the Eſtate over his 
Head for the Benefit of a Remainder-Man, who was not intended to 
take as long as there was any Iffue of a prior Tenant in Tail; and an 
Heir can intitle himſelf only through his Anceſtors and ſuch as ate in. 
heritable ; that this is not like the Caſe of a Monk, for in Times of Po. 
pery he was civ'lly dead; the 3 Fac. 1. gives the Pernancy of the Profits 
in Caſes of Diſabilities to the next of Kin, that is not a Popiſh Recy. 
ſant ; and R. Ow. was the next Proteſtant of Kin ; the 3 Car. 1. does not 
repeal the 1 Fac. 1. but was made to explain, amend and inforce it; the 
1 Fac. 1. was filent how the Penalties of that Act were to ariſe; the 
3 Car. 1. has provided, that it ſhall be upon Conviction, and expreſſy 
makes a Forfeiture for Life, and a Reſtitution in caſe of Conformity, 
in which the former Act was filent; ſo that if the former Act were to 
be put in Execution, under the Explanation of 3 Car. 1. there being ng 
Conviction in the Caſe, the Ducheſs could have no Title, but the Land 
on Conviction would be forfeited for Life, which muſt be ro the King, 


3. Of buying oz ſelling Popiſh Books, 


By the 3 Fac. 1. cap. 5. ſect. 25. it is enacted, That no Perſon ſhall 
© bring from beyond the Seas, nor ſhall print, buy or ſell any Popiſh 
© Primers, Ladies Pſalters, Manuals, Roſaries, Papiſh Catechiſms, Miſ- 
© ſals, Breviaries, Portals, Legends and Lives of Saints, containing ſu- 
© perſtitious Matter, printed or written in any Language whatſoever, nor 
© any other ſuperſtitious Books printed or written in the Engliſh Tongue, 
on Pain of forfeiting forty Shillings for every Book, Sc. and the Books 
© to be burnt. | 285 a 


4. Of keeping School. 


By the 11 12 . 3. cap. 4. ſect. 3. it is enacted, © That if any Pa- 
© piſt, or Perſon making Profeſſion of the Popiſh Religion, ſhall be con- 
vic of keeping School, or taking upon themſelves the Education or 
| © Government, or Boarding of Youth, in any Place within the Realm or 
© the Dominions thereunto belonging, they ſhall be adjudged to perpe- 

© tual Impriſonment. | 


5. Of with⸗holding a competent Maintenance from 4 
| | Pꝛoteſtant Child. 


By the 11 C12 VJ. 3. cap. 4. it is enacted, That if any Popiſh Ta- 
rent, in order to compel a Proteſtant Child to a Change of Religion, WF 
© ſhall refuſe to allow ſuch Child a ſufficient Maintenance, ſuitable to the 
© Degree and Ability of ſuch Parent, and to the Age and Education of 
© ſuch Child, the Lord Chancellor upon Complaint may make ſuch Or- 
der therein as ſhall be agreeable to the Intent of the ſaid AR. 


6. Ok the Diſability of thoſe pꝛokelling the Popiſh Veli 
gion to pꝛeſent to a Church. 


Precedents By the 3 Fac. I. cap. 5. ſet. 18, 19, 20, 21. Popiſh Recuſants convict 
of a Title are diſabled to preſent to a Church; and by the 1 J. G M. cap. 20 


2 | _ this Diſability is extended to Perſons refuſing to make the Declaration 


tutes. 2 Lutw. 1101. & wide 3 Lev. 332. 2 Lutæv 1117, 
1 
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againſt Popery, mentioned in 30 Car. 2. and by the ſaid Statute 1 /, & 


M. cap. 26. ſect. 4. it is enacted, * That if the Truſtee, Mortgagee or 
£ Grantee of any Avoidance, whereof the Truſt ſhall be for any Popiſh 
£ Recuſant convict, ſhall preſent without giving Notice in Writing of the 
£ Avoidance to the Univerſity, Ec. within three Months after the Avoid- 
© ance, he forfeits 5007. 

And by the 12 Ann. cap. 14. this Diſability is extended to all Per- 
ſons making Profeſſion of the Popiſh Religion, to which Purpoſe it is 
enacted, * That every Papiſt or Perſon making Profeſſion of the Popiſh 
© Religion, Sc. and every Mortgagee, Truſtee or Perſon any Ways in- 
< truſted by or for ſuch Papiſt, Sc. with or without Writing, ſhall be 
© diſabled to preſent to any Benefice, School or Hoſpital, &5c. or to grant 
© any Avoidance of any Benefice, Prebend or Eccleſiaſtical Living, anc 
c that in all ſuch Caſes the Univerſities ſhall preſent. 

Alſo by Force of the ſaid Statute, © The Ordinary may tender the 
Declaration againſt Tranſubſtantiation to any reputed Papiſt making 
© a Preſentation, and upon a Refuſal to take the ſame the Preſentation 
© ſhall be void; alſo the Ordinary may examine every Preſentee upon 
© Oath, whether the Perſon who preſented him be the true Patron, or 
© only a Truſtee; and the Court, wherein a Qrare impedit ſhall be 
© brought, may in like Manner examine the Parties, and a Bill may be 
© brought in any Court of Equity to diſcover ſuch ſecret Truſts, c. and 
the Anſwer of ſuch Perſons, upon any ſuch Examination or Bill, ſhall be 
© good Evidence againſt ſuch Patron, in reſpect of ſuch a Preſentation, 
© but not as to any other Purpoſe. 


In the Conſtruction of the 3 Fac. 1. the following Points, which are 1 Hawk. P. C. 
ſaid to be likewiſe applicable to the 1 //. & M. and 12 An. have been 32. | 


holden, | 


That where a Preſentment is pro hac vice veſted in the Univerſity, by 10 Co. 5. 6 


reaſon of the Patron's being a Popiſh Recuſant at the Time when 
the Church became void, it thall not be deveſted again by his Conform- 
ing himſelf to the Church. 


Thar ſuch a Patron is only diſabled to preſent, and that he continues Cawtey 236. 


Patron as to all other Purpoſes, and therefore that he ſhall confirm the 
Leaſes of the Incumbent, Egc. 


That ſuch a Perſon, by being diſabled to grant an Avoidance, is no 1 For. 19, 20. 


Way hindered from granting the Advowſon it ſelf in Fee, or for Life or 
Years, bona fide and for good Conſideration. 


That if an Advowſon or Avoidance belonging to ſuch a Perſon come Hob 126, 


into the King's Hands by reaſon of an Outlawry or Conviction of Re- rag 7, 11. 
007 372. 


1 Fon. 20. 


cuſancy, Ec. the King, and not the Univerſity, ſhall preſent. 

On the Statute 12 Aun. it was reſolved by my Lord Chancellor Talbot, 
in the Caſe of Mr. Brett, who was preſented by the Univerſity of Ox- 
ford to a Living belonging to Mr. Fitzherbert of Swinerton in Staffordſhire, 
that a Bill founded on this Statute cannot be for Relief, but only for a 
Diſcovery. 


By the 11 Geo. 2. reciting the 3 Fac. 1. and 1 V. & M. and that 


whereas for the better Diſcovery of all ſecret Truſts and fraudulent Con- 
= veyances made by Papiſts, or Perſons making Profeſſion of the Popiſh 
Religion, of their Advowſons and Right of Preſentation, Nomination 
and Donation to any Benefices or Eccleſiaſtical Livings, ſeveral Proviſions 
were made by the Act 12 Ann. which have been fraudulently evaded by 
Perſons obtaining from ſuch Papiſts, without a full and valuable Conſi- 
deration, Grants of ſuch Advowſons, and Right of Preſentation, Nomi- 
nation and Donation, upon Confidence only that ſuch Grantees will, at 
the Requeſt of ſuch Papiſts, preſent to ſuch Benefices or Eccleſiaſtical Li- 
vings Clerks nominated by ſuch Papiſts, who have been preſented accord- 


ingly, contrary to the true Intent and Meaning of the ſaid Acts, and to 
the 


N 
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the great Hurt of the Proteſtant Intereſt of this Kingdom, it is therefore 
enacted, © That every Grant to be made from and after the fixth Day 


c 
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of May 1738. of any Advowſon or Right of Preſentation, Collation, 
Nomination or Donation of or to any Benefice, Prebend or Eccleſiaſti. 
cal Living, School, Hoſpital or Donative, and every Grant of any A. 
voidance thereof by any Papiſt, or Perſon making Frofeſſion of the 
Popiſh Religion, or any Mortgagee, Truſtee, or Perſon any Ways in- 
intruſted dire&ly or indirectly, mediately or immediately, by or for 
any ſuch Papiſt, or Perſon making Profeſſion of the Popiſh Religion, 
whether ſuch Truſt be declared in Writing or not, ſhall be null and 
void; unleſs ſuch Grant ſhall be made ona fide, and for a full and va. 
luatle Conſideration to and for a Proteſtant Purchaſer, and meerly and 
only for the Benefit of a Proteſtant ; and that every ſuch Grantee, or 
Perſon claiming under any ſuch Grant, ſhall be deemed to be a Tru. 
ſtee for a Papift, or Perſon profeſſing the Popiſh Religion, as aforeſaid, 
within the true Intent and Meaning of the ſaid Act; and that all ſuch 
Grantees, or Perſons claiming under ſuch Grants, and their Preſentees, 
{hall be compelled to make ſuch Diſcovery relating to ſuch Grants and 
Preſentations made thereupon, and by ſuch Methods as in and by the 
ſaid Act 12 Ann. are directed, in the Caſe of Truſtees of Papiſts, or 
Perſons profeſſing the Popiſh Religion, and that every Deviſe to be 
made from and after the ſaid fixth of May by any Papiſt, or Perſon 
profeſſing the Popiſh Religion, of any ſuch Advowſon or Right of Pre. 
ſentation, Collation, Nomination or Donation, or any ſuch Avoidance, 
with Intent to ſecure the Benefit thereof to the Heirs or Family of 
ſuch Papiſt or Perſon profeſſing the Popiſh Religion, ſhall be null and 
void, and that all ſuch Deviſees and their Preſentees ſhall in like Man- 
ner, and by ſuch Methods, be compelled to diſcover whether, to the 
beſt of their Knowledge and Belief, ſuch Deviſes were not made with 
the ſaid Intent. b 


7. Ok their Diſabtlity to purchaſe, 


The Statutes relating to Eſtates conveyed by or to Papiſts, and the 


Diſabilities they are under to take by Purchaſe, Ec. are the 118 12 //. 3. 
3 Geo. 1. and 11 Geo. 2. _ 


11 & 12.3, 


cap. 4 


„ K GAO An % „ „„ nA „ 


By the 11 6 12 V. 3. cap. 4. it is enacted, That from and after the 
29th Day of September, which ſhall be in the Year of our Lord 1700. 
if any Perſon educated in the Popiſh Religion, or profeſſing the ſame, 
ſhall not, within ſix Months after he or ſhe ſhall attain the Age of eigh- 
teen Years, take the Oaths of Allegiance and Supremacy, and alſo ſub- 
ſcribe the Declaration ſet down and expreſſed in an Act of Parlia- 
ment made 30 Car. 2. intitled, An Act for the more effeftual preſervin; 
the King's Perſon and Government, by diſabling Papiſts from ſitting iu 
either Hoſe of Parliament, to be by him or her made, repeated or ſub- 
ſcribed in the Courts of Chancery or King's Bench, or Quarter-Sefſons 
of the County where ſuch Perſon ſhall reſide; every ſuch Perſon fhall 
in reſpect of him or herſelf only, and not to or in reſpect of any 
of his or her Heirs or Poſterity, be diſabled or made incapable to in- 
herit or take by Deſcent, Deviſe or Limitation in Poſſeſſion, Reverſion 
or Remainder, any Lands, 'Tenements or Hereditaments within the 
Kingdom of England, Dominion of Wales, or Town of Berwick upon 


© Tweed, and that during the Life of ſuch Perſon, or until he or ſhe do 
© take the ſaid Oaths, and make, repeat and ſubſcribe the ſaid Declara- 


ration in Manner as aforeſaid, the next of his or her Kindred, which 


© ſhall be a Proteſtant, ſhallihave and enjoy the ſaid Lands, Tenemen" 


© and Hereditaments, without being accountable for the Profits by wo 


I 
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or her received during ſuch Enjoyment thereof, as aforeſaid ; but in 
caſe of any wilful Waſte committed on the ſaid Lands, Tenements or 
Hereditaments by the Perſon ſo having or enjoying the ſame, or any 
other, by his or her Licence or Authority, the Party diſabled, his 
or her Executors and Adminiſtrators, ſhall and may recover treble 
Damages for the ſame againſt the Perſon committing ſuch Waſte, his 
or her Executors or Adminiſtrators, by Action of Debt in any of his 
Majeſty's Courts of Record at Weſtminſter; and that from and after 
the 1oth Day of April 1700. every Papiſt, or Perſon making Profeſſion 
of the Popiſh Religion, ſhall be diſabled and is here by made incapable to 
purchaſe, either in his or her own Name, or in the Name of any other 
Perſon or Perſons to his or her Uſe, or in Truſt for him or her, any 
Manors, Lands, Profits out of Lands, Tenements, Rents, 'Terms or He- 
reditaments, within the Kingdom of England, Dominion of I/ales and 
Town of Berwick upon Tweed ; and that all and fingular Eſtates, Terms, 
and any other Intereſts or Profits whatſoever out of Lands, from and 
after the ſaid 1oth Day of April, to be made, ſuffered or done, to or 
for the Uſe or Behoof of any ſuch Perſon or Perſons, or upon any 
Truſt or Confidence mediately or immediately, to or far the Benefit 
or Relief of any ſuch Perſon or Perſons, ſhall be utterly void and of 
none Effect, to all, Intents, Conſtructions and Purpoſes whatſoever. 


By the 3 Geo. 1. cap. 18. reciting, that ſome Doubts have ariſen upon 3 Ge. 1. cap. 


the (a) Act therein recited, as alſo upon one other Act made and paſſed 
in the Parliament held in the 11 & 12 V. z. intitled, An Act for the fur- 


(a) viz. An 
Act paſt in 


ther preventing the Growth of Popery, and upon another Act made in the the Seſſions 


x Fac. 1. for the due Execution of the Statutes againſt Jeſuits, Seminary 
Prieſts, Recuſants, and other Acts made againſt Papiſts and Popiſh Re- 
cuſants touching the Sale of the Real Eſtates of Perſons profeſſing the 
Popiſh Religion, or incurring the Diſabilities and Incapacities in the ſaid 


be fore, in- 
tit led, An Af 
to oblige Pa- 
piſts to regi ſtes 


their Names 


cn; 
* 


Acts mentioned, it is enacted, That no Sale for a full and valuable 4 Real E- 
« Conſideration of any Manors, Meſſuages, Lands, Tenements or He- #* 


reditaments, or of any Intereſt therein by any Perſon or Perſons, be- 
ing reputed Owner or Owners, or in the Poſſeſſion or Receipt of the 
Rents or Profits thereof heretofore made, or hereafter to be made, to 
or for any Proteſtant Purchaſer and Purchaſers, and meerly and only 
for the Benefit of Proteſtants, ſhall be avoided or impeached for or 
by Reaſon or upon Pretence of any of the Diſabilities or Incapacities 
in the ſaid Acts or any of them contained, incurred, or ſuppoſed 
to be incurred, by any of the Perſons making or joining in ſuch Sale, 
or by any other Perſon or Perſons, from or through whom the Title 
to ſuch Manors, Oc. is or ſhall be derived, or ſuppoſed to be derived, 
unleſs before ſuch Sale the Perſon intitled to take Advantage of ſuch 
Diſability or Incapacity ſhall have recovered ſuch Manors, Meſſuages, 
Lands, Tenements and Hereditaments, by Reaſon of ſuch Diſability 
or Incapacity, and have entered ſuch Claim in open Court at the Ge- 
neral Seſſions of the Peace for the County, City, Riding or Diviſion, 
wherein ſuch Manors, Meſſuages, Lands, Tenements or Hereditaments 
lie or ariſe, and 02 fide, and with due Diligence, purſued his Remedy 
in a proper Courſe of Juſtice for the Recovery thereof. 
Provided nevertheleſs, that whereas it was amongſt other Things 
enacted by the ſaid 11 12 NL. 3. that from and after the tenth 
Day of April, which ſhould te in the Year 1700. every Papiſt, or 
Perſon making Profeſſion of the Popiſh Religion, ſhould be diſabled, 
and was thereby made incapable to purchaſe, either in his or her 
own Name, or in the Name of any other Petſon or Perſons to his or 
her Uſe, or in 'Truſt for him or her, any Manors, Lands, Profits out 
: of Lands, Tenements, Rents, Terms or Hereditaments, within the 
; Kingdom of England, Dominion of Wales and Town of Berwick upon 
Tweed ; and that all and ſingular Eſtates, Terms, and any other In- 
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tereſts or Profits whatſoever out of Lands, from and after the ſaid roth 
Day of April to be made, ſuffered or done, to or for the Uſe or Be. 
hoof of any ſuch Perſon or Perſons, or upon any Truſt or Confidence 
mediately or immediately, to or for the Benefit or Relief of any ſuch 
Perſon or Perſons, ſhould be utterly void and of no Effect, to all In. 
tents, Conſtructions and Purpoſes whatſoever : It is hereby declared 
and enacted, that the ſaid recited Part of the ſaid Act of Parliament 
ſhall not be hereby altered or repealed, but the ſame ſhall be and re. 
main in full Force as if this Act had never been made. 

And it is farther enacted by the Authority aforeſaid, © That from and 
after the 29th of September 1117. no Manner of Lands, 'Tenements, 
Hereditaments or any Intereſt therein, or Rent or Profit thereout, ſhall 
paſs, alter or change from any Papiſt, or Perſon profeſſing the Popiſh 
Religion, by any Deed or Will, except ſuch Deed within fix Months 
after the Date, and ſuch Will within fix Months after the Death of 
the Teſtator, be inrolled in one of the King's Courts of Record at 
Weſtminſter, or elſe within the ſame County or Counties wherein the 
Manors, Lands and Tenements lie, by the Cyſtos Rotulorum and two 
Juſtices of the Peace, and the Clerk of the Peace of the ſame Count 

or Counties, or two of them at the leaſt, whereof the Clerk of the 
Peace to be one. Fi 
The 11 Geo. 2. Whereas Perſons profeſſing or educated in the Popiſh 
Religion are by divers Acts of Parliament ſubjected to ſeveral Diſabi- 
lities and Incapacities, which may affect Perſons conforming from the 
Popiſh to the Proteſtant Religion, and whereas many Perſons have al- 
ready conformed to the Proteſtant Religion, and are willing to ſubmit 
to his Majeſty's Government in as full and ample Manner as any other 
of his Majeſty's Subjects, and others are likely ſo to do, it is enacted, 
that all and every Perſon or Perſons, being reputed Owner or Owners, 
or in Poſſeſſion or Receipt of the Rents and Profits of any Manors, 
Meſſuages, Lands, Tenements or Hereditaments, or of any Intereſt 
therein, who having been or reputed to be a Papiſt or Papiſts, or edu- 
cated in the Popiſh Religion, hath or have conformed to, or hereafter 
ſhall conform to and profeſs the Proteſtant Religion, and hath or have 
taken or ſhall rake the Oaths of Allegiance, Supremacy and Abjuration, 
and alſo ſubſcribed or ſhall ſubſcribe the Declaration ſet down and ex- 
preſſed in an Act of Parliament made the 30 Car. 2. intitled, An Af 
for the more effectual preſerving the King's Perſon and Government, by 
diſabling Papiſts from ſitting in either Houſe of Parliament, to be by him 
her or them, repeated and ſubſcribed in the Courts of Chancery or 
King's Bench, or Quarter-Seſſions of the County where ſuch Perſon 
or Perſons ſhall reſide, (all which ſhall be recorded in one of his Ma- 
jeſty's Courts of Record at Heſtminſter, or ſuch Quarter-Seſſions 8 
aforeſaid,) and all and every Perſon and Perſons, being Proteſtants 
claiming under ſuch Perſon or Perſons conforming and performing the 
R cquiſites as aforeſaid, for their own Benefit, or Pr the Benefit of any 
other Proteſtant or Proteſtants, and not for the Benefit of any Papiſt 
or Papiſts, ſhall hold, poſſeſs and enjoy all ſuch Manors, Meſluages, 
Lands, Tenements and Hereditaments, freed and diſcharged of and 
from the Diſabilities and Incapacities in the ſaid Acts or any of them 
contained, incurred or ſuppoſed to be incurred by ſuch Perſon or Perſons 
ſo reputed Owner or Owners, or in Poſſeſſion or Receipt of the Rents and 
Profits as aforeſaid, or by any other Perſon or Perſons by, from or thro 
whom the Title to ſuch Manors, Meſſuages, Lands, Tenements or He. 
reditaments, or any Intereſt therein, was or ſhall be derived or ſuppoſ 

to be derived for ſuch Eſtate, Right, Title or Intereſt, as he, ſhe or the? it 
had or would have, if no ſuch Diſability or Incapacity had been 7, 
curred; unleſs the Perſon or Perſons intitled to take Advantage of 3 


ſuch Diſability, Incapacity or Defect of Title, hath or have actun [4 
2 au 
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and bona fide recovered, or ſhall hereafter recover ſuch Manors, Meſ- 
© ſuages, Lands, Tenements and Hereditaments, by Judgment or Decree 
© in ſome Action or Suit already commenced, or hereafter to be com- 
© menced, fix Kalendar Months at leaſt before the making of ſuch Re- 
© cord, and to be proſecuted with due Diligence. 

© Provided nevertheleſs that this Act, or any Thing herein con- 
tained, ſhall not take away or prejudice the Right of any Perſon or Per- 
ſons intitled to take Advantage of ſuch Diſability or Incapacity, who 
now is or are in the actual Poſſeſſion of, or ſhall have, precedent to the 
making of ſuch Record, been in quiet Poſſeſſion of any ſuch Manors, 
Meſſuages, Lands, Tenements or Hereditaments, by the Space of two 
Kalendar Months. 

Provided always, and it is farther enacted, that if any ſuch Perſon or 
Perſons, ſo conforming, as aforeſaid, ſhall after ſuch Conformity return 
to or again profeſs the Popiſh Religion, every ſuch Perſon and Perſons 
ſhall for ever afterwards be diſabled from, and be incapable of, having 
or enjoying any Benefit, Privilege or Advantage of this Act, and ſhall 
from thenceforth be liable to the ſame Diſabilities, Incapacities and 
Forfeitures, as if he, ſhe or they had not taken the ſaid Oaths and 
ſubſcribed the Declaration as aforeſaid. | 

© Provided always, that nothing in this Act contained ſhall extend to 
take away or prejudice the Right of any Perſon intitled to any Re- 
mainder or Reverſion in any ſuch Manors, Meſſuages, Lands, Te- 
nements or Hereditaments, in caſe ſuch Perſon ſhall purſue his or 
her ſaid Right by ſome Action or Suit, to be commenced within the 
Space of twelve Kalendar Months next after the precedent Eſtate or 
Eſtates, on which ſuch Remainder or Reverſion depends and is expec- 
tant, ſhall be determined; or within twelve Kalendar Months from 
and after the 29th of September 1938. if ſuch precedent Eſtate or Eſtates 
be already determined by the Death or Deaths of any Perſon or Perſons 
whoſe Deaths have been concealed from or not known to the Perſon 
intitled to ſuch Remainder or Reverſion, by reaſon of their having been 
buried beyond the Seas, or in a private and clandeſtine Manner at 
Home, and ſhall proſecute ſuch Action or Suit with due Diligence. 

On the firſt of theſe Statutes there have been the following Caſes and 
Reſolutions. 
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1 Roper Eſq; being ſeiſed in Fee of ſeveral Manors, Lands, Sc. by Roter ver. 
Indentures of Leaſe and Releaſe, bearing Date reſpectively the 11th Radzlyfe, 


and 18th of January 1708. granted and conveyed the ſame to Milliam Con- 


ſtable, Richard Snow and Daniel Hickman, and their Heirs, in Truſt to 


ſel! the ſame, and out of the Purchaſe-money and Rents till Sale to pay 
a Debt of 4000 /. due to E. and H. V. by Mortgage of the Premiſſes, 
with Intereſt, and after Satisfaction thereof, then in 'Truſt for Payment 
of the Debts mentioned in a Schedule annexed to the Indenture of 
Releaſe, and the Overplus of the Money ſo to be raiſed, to be paid 
as the ſaid Fob Roper by any atteſted Writing or by his Will ſhould ap- 
point, and for Want of ſuch Appointment, in Truſt for the Benefit of the 
faid John Roper and his Heirs. The $th of March 1108. the ſaid John 
Reper made his Will, and after reciting the ſaid Leaſe and Releaſe, and 
the Power reſerved to him over the Surplus of the ſaid Eſtate, he be- 
queathed ſeveral pecuniary Legacies to his Relations, and the Reſidue of 
all his Real and Perſonal Eſtate he gave to Milliam Conſtable and Thomas 
Radclyſſe, and to Robert Hewett and Daniel Hickman, and to their Heirs 
and Aſſigns for ever, and appointed them, joint Executors ; the 1ſt of 4- 
pril 1709. he added a Codicil to his Will, and thereby gave the further 
ſeveral Legacies therein mentioned, and all the Remainder, whether in 
Lands or Perſonal Eſtate, he gave to his Executors Mr. Radclyfſe and 
Mr. Conſtable. The ſaid John Roper died ſoon after; and Mr. Radclyfe 
and Mr. Conſtalle brought their Bill in Chancery againſt Edward Roper E- 


ſquire, 
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ſquire, the Heir at Law of the ſaid John Roper, and alſo againſt Hick. 
man, Hewett, Snow and others, to have the Truſt-Eſtate ſold, and for 
an Account of the Profits, and after the Debts and Legacies paid, to 
have the Surplus Money ariſing by Sale equally divided between the 
Plaintiffs, according to the ſaid Codicil. The ſaid Edward Roper by his 
Anſwer inſiſted, that as Heir at Law to the Teſtator he was intitled to 
all ſuch Real Eſtate as was undiſpoſed of by him, and that Mr. Radclyſſe 
and Mr. Conſtable were then and at the Teſtator's Deceaſe Papiſts, and 
as ſuch, by 11 12 V. 3. were incapable of purchaſing any Manors, 
Lands, Profits out of Lands, c. The ſaid Hewett and Hickman by their 
Anſwer inſiſted, that the Real Eſtate deviſed by the ſaid Will ought to 
be conſidered as the remaining Part of the Teſtator's Lands, (after a 
ſufficient Part ſold for Payment of Debts and Legacies,) and not as a 
Perſonal Eſtate, and that ſo much only ought to be fold as would be ſuf. 
cient to pay the Debts; and that in caſe Mr. Radclyffe and Mr. Conſtable 
were incapable of taking them, they as Proteſtants claimed the ſaid Real 
Eſtate, as being the only Deviſees capable to take the ſame ; they alſo 
inſiſted, that the Codicil, with Reference to the Deviſe of the Remain. 
der of the Teſtator's Lands, did not controul the Deviſe thereof men- 
tioned in the Will; for that if the Plaintiffs were incapable to take the 


Lands as Purchaſers by the Deviſe, they were to be eſteemed as Perſons 


not in eſſe, and that the Codicil as to the Lands was void; bur if the Plain- 


tiffs were capable, yet ſuch Deviſe did not give the Remainder of the 


Premiſſes to them but for their Lives, and that the Reverſion in Fee be- 
longed to them the ſaid Hewett and Hickman ; and they brought a Croſs- 
Bill inſiſting thereby on the ſame Matters; and the Legatees brought a 
Bill for Payment of their Legacies. The 27th of Func 1112. the ſaid 
Cauſes came on to be heard before the Lord Chancellor Harcourt, who 
deſired to have the Aſſiſtance of the Judges; and a Caſe was made and 
argued before my Lord Chancellor Parker, Trevor Chief Juſtice of CB. 
Juſtice Powel and the Maſter of the Rolls, and after Time taken to con- 
ſider of the Caſe, my Lord Chancellor, Tresor Ch. J. the Maſter of the 
Rolls and Juſtice Powel, were of Opinion, that the Deviſe of the Sur- 
plus of the Purchaſe-Money, (after Debts and Legacies paid,) to Mr. 
Radclyffe and Mr. Conſtable was good, notwithſtanding the ſaid diſabling 
Act; the Surplus Money being a perſonal Intereſt in them, and not made 
void either by the Words or Intention of that Statute ; and as to Hewett 
and Hickman, my Lord Chancellor was of Opinion, that the firſt Codi- 
cil was a Revocation of the Will, as to the Reſidue of the Real and 
Perſonal Eſtate. Mr. Roper appealed to the Houſe of Lords, and it 
was there ordered, before the Appeal was determined, that the Eſtate 
ſhould be ſold and all Debts and Legacies paid, which was accordingly 
done ; where afterwards the Lords reverſed the Decree, principally for 
(a) Butit this Reaſon, that (a) if the Deviſe of the Reſidue to the Plaintiffs was 
ſeems, that good, they would in Equity be intitled to pay off the antecedent Debts 
where Lands and Legacies, and when that was done, keep the Eſtate, which would 
293 be a Means of evading the Statute, and enabling a Papiſt to take an E- 
in Truſtees, ſtate contrary to the Intention of it. It was alſo reſolved in this Caſe, 


wn ſold oy that a Deviſe is a Purchaſe within the Meaning of this Act. 

ayment © 

particular Sums to ſeveral People, ſome of whom happen to be Papiſts, that this Act does not prevent 
luch Papiſts from taking the particular Sums or Legacies intended for them; becauſe they canio! 
inſiſt upon paying off the other Incumbrances and holding the Eſtate, as a Perſon can do to who 
the Reſidue of the Purchaſe- Money is deviſed. | | 


ood Dow. The Earl of Derwentwater was Tenant in Tail, with Remainder in 
wentwater's Fee to himſelf, and intending to marry Sir John Nell's Daughter, he 
Caſs, upon by Advice of Counſel ſuffered a Common Recovery without declaring 
an Appeal to 

the Lords Delegates from the Judgment of the Commiſſioners for forfeited Eſtates. Ei!l. 6 Geo. 1. 

| any 
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any Uſes, it being intended, that he ſhould thereby become Tenant in 
Fee, and be enabled to make a proper Settlement; accordingly by In- 
dentures of Leaſe and Releaſe he ſettled his Eſtate to the Uſe of him 
ſelf for Life; Remainder to Truſtees for preſerving contingent Uſes ; 
Remainder in Tail ſucceſſively to the firſt and other Sons of the intended 
Marriage, with Remainders over; the Marriage took Effect, and there 
was Iflue a Son and a Daughter; the ſaid Earl was attainted of High 
'Treaſon on Account of the Preſton Rebellion, and was executed; 
and by an Act made thereupon, all the forfeiting Perſons Lands were 
veſted in Commiſſioners for the Uſe of the Publick; and it was ex- 
preſly provided, that where the forfeiting Perſon was ſeiſed of an Eſtate- 
tail at the Time of the Forfeitures, the ſame ſhould be veſted in the 
Commiſſioners as an abſolute Fee, diſcharged of all Remainders and Re- 
verſions. The Commiſſioners of Forfeitures, on a Claim exhibited before 
them in the Name of the ſaid Earl's Son, determined that the whole E- 
ſtate was in them on this Foundation, that the Earl continued 'Tenant in 
Tail notwithſtanding the Recovery, and conſequently nothing more than 
an Eſtate for his own Life paſt by the Leaſe and Releaſe;) and the Rea- 
ſon they went upon was, that if by ſuffering a Common Recovery he 
could turn his Eſtate-Tail into a Fee, then he would gain a new Eſtate 
by Purchaſe, which they apprehended he, being a Papiſt, was diſabled 
to do by the Statute 11 12 ///. 3. but the Majority of the Judges, upon 
an Appeal from the Decree of the Commiſſioners, were of a contrary O- 
pinion, and held, that this was only a new Modelling of the Eſtate, and 
not a Purchaſe or Acquiſition within the Act; and that the Earl was ca- 
pable of taking a new Fee at leaſt for the Benefit of his Heirs and Po- 
ſterity, and that he was capable of ſettling the ſame by Leaſe and Re- 
leaſe; and therefore allowed of the Son's Claim. 


„ 1 - 
It was likewiſe reſolved, by the Delegates appointed to hear Appeals Pa jor); Foe hoy „ + — 


from the Determinations of the Commiſſioners for the Eſtates forfeited in 
the Year 1716. that a Papiſt may be a Truſtee for a Proteſtant, notwith- 
ſtanding the Statute 11 & 12 . 3. 


Anne Stephenſon had two Grandchildren, one the Plaintiff Hill, the Hill ver Fil- 


other Frances the Wife of the Defendant Filkins, who was educated by . Trin. rt 
her in the Popiſh Religion, the Grandmother by he Will made in the 2 
Year 1716. deviſed the Lands in Queſtion to Truſtees, in Truſt to be 

ſold for the Payment of her Debts and Legacies, and the Reſidue of the 
Money ariſing by ſuch Sale ſhe deviſed to her ſaid Grand-daughter Hau- 

ces, when ſhe ſhould attain her Age of twenty-one Years, or be married 

with the Conſent of the ſaid Truſtees, and ſoon after died. The ſaid 
Frances, at the Age of fifteen, was married to Filkins according to the 
Ceremony and Uſage of the Church of Rome, and a Week afterward 

by a Miniſter of the Church of England; at the Age of eighteen ſhe 
conformed according to the Directions of the Statute; it was held that 


ſhe was within the firſt Clauſe, and that a Deviſe to a Papiſt under the 


Age of eighteen is good, if he conforms within fix Months after he cones 


to that Age; and the Age of eighteen was a proper Period for them to 


: 
: 
| 
* 


N 


make their Election, whether they would conform or not; and the Bill 
exhibited by the Proteſtant Heir was diſmiſſed with Coſts. 
J. S. a Papiſt made a Settlement of his Eſtate to Truſtees, to the Uſe cant ver. 


of the Truſtees and their Heirs, in Truſt for A. for Life; Remainders Errington, 
to the ſaid Truſtees to preſerve contingent Remainders; Remainder to 7% 9 Ges. 
the firſt and every other Son of A. and for Default of ſuch Iſſue, then“ 8 


in Truſt for B. and his Iſſue; A. was a Papiſt and B. a Proteſtant; B. 
exhibited his Bill in Chancery, ſuggeſting that A. was a Papiſt and had no 
Son, and that therefore the Truitces might account to him for the Rents 
and Profits; he alſo made the Heir at Law Defendant; and on hearing 
this Cauſe before the Lord Macclesfield, and afterwards by the Lord Kine, 
they both held, that tho' the Truſt to A. was void, he being a Papiſt, 

Vol. III. | 9 R yet 


> 7 hal $$. PT 


1 2340. In-. 


Papiſts and Poptſh Recuſants. 


Marwood 
ver. Dorrel, 
Hill. 8 Geo. 2. 


in B R. 


yet that notwithſtanding, the legal Eſtate was ſtill in the Truſtees, becauſe 
they were Truſtees not only for the Papiſt, but alſo for B. the Proteſtant, 
Aid for the Sons of A. who were yet unborn; and as they were "Truſtees 
to preſerve contingent Remainders for ſuch Sons who might be Pro. 
teſtants, they thought that the Eſtate ſhould remain in the Truſtees for 
that Purpoſe ; and they held, that the Heir at Law was intitled to re. 


ceive the Profits during the Life of A. as a Truſt undiſpoſed, but that 


B. the Remainder-Man could have no Right till the Death of A. with. 
out a Son capable of taking; and this Decree was affirmed in the Houſe 
of Lords. 

The Caſe upon a Special Verdict in Ejectment was: Thomas Dorrel had 
one Brother and four Siſters, and being ſeiſed in Fee by Will 4 Decem} 
1703. deviſed the Lands in Queſtion to Truſtees, to the Uſe of them and 
their Heirs, in Truſt for his firſt and every other Son in Tail Male; 
and for want of ſuch Iſſue, Remainder to his Brother Arthur for Life, 
Remainder to his firſt and every other Son in Tail Male; and for want 
of ſuch Iſſue, that then the Truſtees ſhall ſtand and be ſeiſed for the 
ſole and proper Uſe and Benefit of ſuch eldeſt and firſt Son lawfully be. 
gotten or to be begotten of John Dorrel, and ſhall not be Heir at Lay 
and Inheritor to the ſaid 7obn Dorrel, and the Heirs of his Body; and 
for Default of ſuch Iſſue by him, Remainder to the third, fourth and 
fifth, and every other Son of the ſaid John Dorrel, and the Heirs of 
their reſpective Bodies. The 'Truſtees, by a Clauſe in the Will, vere 
impowered, by the Rents and Profits of the Eſtate, or by Mortgage and 
Sale, to raiſe ſo much Money as would ſatisfy the Teſtator's Debts: 
Thomas and Arthur both died without Iſſue, ohn Dorrel is living and has 


| ſeven Sons; George the Defendant is the ſecond Son; all the Sons of 1b; 


are Papiſts, and educated in the Popiſh Religion, except his younger 
Son, who is too young to be ſaid, as yet, to be of any Religion; Gcoge 
Dorrel was under eighteen Years of Age when the Limitation by the 
Deviſe fell upon him, but is now above eighteen Years, and has not 
taken the Oaths directed by 11 12 V. z. and is married, and has now 
two Sons very youn „ for whom, as well as for his Wife, he has made 
a Settlement of theſe Lands; the four Siſters of Thomas Dorrel are Leſ. 
ſors of the Plaintiff, as Heirs at Law; and the Queſtion is, whether 
George the Son of Arthur, or the Heirs at Law, be intitled to the Lands. 
For the Plaintiffs the Heirs at Law it was urged, 1½, That George is 
Papiſt, and that Papiſts who ſhall refuſe, above fix Months after they arrive 
at the Age of eighteen, to take the Oaths of Allegiance, c. are by the 
ſaid Statute expreſly diſabled from purchaſing ; and therefore as a Deviſe 
is a Purchaſe, and ſo held Co. Lit. 18. and by the Lords, in the Caſe of 
Roper and Ratclyffe, conſequently George Dorrel takes nothing by it. 
2dly, That the Deviſe was void for Uncertainty, being to ſuch eldelt 


and firſt Son of F. D. as ſhall not be Heir at Law to him; but as no on? 


can ſay who will be Heir to J. D. ſo it is impoſſible to ſay who will not, 
for Nemo eft heres viventis ; and he who is to be Heir is not to take, {0 
that none but a Son who will not be Heir can take, for both Deſcriptions 


muſt coincide. Hob. 29. Hardwick Ch. J. in breaking the Caſe ſaid, tuo 


Objections have been made to the Defendant's Title; 1/, That the Li- 
mitation, under which he claims, is void for the Uncertainty of the De- 
ſcription. 24ly, That ſuppoſing the Deſcription to be certain enough, 
yet by 11 & 12 V. 3. the Defendant is diſabled from taking the Eſtate, 
as being a Papiſt ; there ſeems at preſent to be a good deal of Weight in 
the firſt Objection, and yet it may poſſibly be reduced to a Certain!) 
and if ſo, may be made good; and it ſeems natural to imagine, that d) 
the Words of the Will the Teſtator intended the ſecond Son of 7 
Dorrel ſhould take, and the rather, as the Teſtator has made the 
Limitation to the third, fourth, and fifth Sons, c. of the ſaid Fobn Vl, 
rel; but if the ſecond Son cannot take, yet if the third, Oc. Sons are wel 
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deſcribed, the Daughters of Thomas cannot recover, and at preſent they 
ſeem to be certainly deſcribed. As to the ſecond Objection, I think 
my ſelf bound by the Determination of the Houſe of Lords in the Caſe 
of Roper and Ratclyffe, that the Word Purchaſe extends to a Deviſe, and 
therefore that a Papiſt is incapable of taking an Eſtate by Will; but 
yet, be the Defendant's Title as it will, the Plaintiff muſt recover 
on his own Strength, and not on the Weakneſs of the Defendant's Title; 
and my greateſt Doubt is this, the Deviſe here is to Truſtees to the Uſe 
of them and their Heirs, Ec. I think this would clearly be a Deviſe to 
the Uſe of the Truſtees, tho' the Clauſe of raiſing Money by Rents and 
Profits was omitted ; ſo here is a Deviſe to Truſtees, in Truſt not only 
for the ſecond Son of Fob Dorrel, but for all other his Sons now living, 
one of which is not found to be a Papiſt ; it has been ſaid indeed, that 
this Deviſe being for the Benefit of Papiſts, the Truſt it ſelf is void; 
but the Queſtion is, if the intire Truſt ſhould not be for the Benefit of 
Papiſts, in the preſent Caſe, the youngeſt Son of 70% Dorrel may be 
able to take for ought appears to the contrary; and therefore I think 
that this latter Part of the Truſt being lawful will ſupport the legal E- 
ſtate in the Truſtees; and here he put the Caſe ſupra of Carrick ver. Er- 
rington, and ſaid, that according to the Reſolution in this Caſe, the 
Lands in Queſtion cannot be in the Heirs at Law, but in the Truſtees ; 
becauſe here is a Truſt for a Son of 79h Dorrel, who was not a Papiſt, 
as well as for other Children yet unborn, ſo that the Plaintiffs have no 
Title to recover in this Action, but have miſtaken their Remedy; for 
if they have any, it ſeems to be by Bill in Equity againſt the Truſtees 
for an Account of the Profits; and it is certain, in the above-mentioned 
Caſe, that the Eſtate could not veſt in the Remainder-man, becauſe he 
being then in by Purchaſe, it could never be afterwards deveſted for 
the Benefit of ſuch Child as A. ſhould happen to have; but he ſaid, 
that he did not give this as his abſolute Opinion, but only to point out 
the Difficulties which ſtuck with the Court; it was adjourned, and no 
farther Proceedings was had therein. | 

A Mortgage was made to a Papiſt, who aſſigned to a Proteſtant for a Pelham ver. 
full Conſideration ; an Ejectment was brought againſt the Aſſignee by a Fletcher, 
ſubſequent Mortgagee, who recovered by reaſon of the Diſability of the . 1729 
firſt Mortgagee ; all this appeared upon a Bill brought in Chancery; and 
my Lord chancellor was of Opinion, that a Mortgage to a Papiſt is 
void; but in this Caſe the Aſſignment to the Proteſtant, and the Trial 
in Ejectment, were both before the 3 Geo. 1. which, were it otherwiſe, 
would it ſeems have made an Alteration. 

In a Caſe which came on before my Lord King in the Court of Chan- On Lord Po- 
cery, it appeared that my Lord Dover was poſſeſſed of a long Term for vers Will. 
Years, and made his Will, and his Lady who was a Papiſt Executrix 
thereof; it was refolved by my Lord Chancellor, that notwithſtanding 
the diſabling Act 11 & 12 V. 3. the Term veſted abſolutely in her, and 
that this was not a Purchaſe within that Act; and he ſaid, that a Papiſt 
may be Tenant in Dower, or by the Curteſy ; becauſe in all theſe Caſes 
it is by Operation of Law, and not by any Act of the Party, that the 
Eſtate comes to him. 

It hath been adjudged, that a Papiſt may deviſe to a Proteſtant; in Maltm ver 
which Caſe it was agreed, that where an Anceſtor dies ſeiſed of an E- Bringloe, 
ſtate of Inheritance, it deſcends upon and veſts in his Heir, (tho* a Pa- ©2/+- 1738. 
piſt) for the Benefit of his Heirs, and that the next Proteſtant a-kin ain 
has only a Right to the Perception of the Profits during the Non-con- 
formity of the Heir. | 

Upon the Marriage of Mr. Paine with one Mrs. Gage, Lands in the Smith ver. 
County of Surrey were ſettled and conveyed to the Uſe of the Husband Kead, Jin. 
and \\ ife for their Lives, and the Life of the Survivor of them; then 2 C. 2. 
to the Uſe of the firſt and every other Son in Tail, Remainder to the 
right 


— 
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right Heirs of the Husband ; the Marriage took Effect, but Mr. Paine 
the Husband died in the Life-time of Mrs. Paine, without leaving Iſſue, 
4 - having firſt deviſed all his Lands to his Wife and her Heirs. In 1730. 
| Mrs. Paine the Wife deviſed all her Real Eſtate to the Defendant, ſubject 
} ro a few Legacies mentioned in her Will, but lived and died a Papiſt; 
but that being difficult to prove at Law, the Plaintiff Mr. Smith who 
had married Elz. Paine, Heir at Law to Mr. Paine, he and his Wife 
| filed their Bill againſt the Defendant to ſet aſide the Marriage-Settlement 
and Will of Mr. Paine the Husband, under which Mrs. Paine claimed; 
f | and in particular prayed, that the Defendant might diſcover whether 
| Mrs. Paine the Wife, under whoſe Will he claimed, was a Papiſt or not. 
To which the Defendant pleaded the Statute of 11 12 V. 3. Upon ar- 
| guing this Plea it was inſiſted upon for the Defendant, that it was a ſtand- 
N ing Rule in this Court, that no Perſon was bound to diſcover what 
might ſubject him to the Penalty of an Act of Parliament; that the 
Statute of 11 12 V 3. was a penal Law, and the Party, who would 
take Advantage of ſuch Law, would never be aſſiſted in a Court of E- 
L quity, which never aſſiſts a Forfeiture ; he, who would claim any Thin 
1 | forfeited, muſt make out the Forfeiture himſelf ; for no Perſon ſhall be ob- 
liged to diſcover a Fact that would be a Porfeiture of his own Eſtate, 
If a Copyholder commits Waſte, it is a Forfeiture of his Eſtate to the 
Lord of the Manor; but if the Lord of the Manor comes into this 
Court for a Diſcovery, whether the Copyholder has been guilty of 
| Waſte or not, the Copyholder is not bound to anſwer; for no Law in 
| the World obliges a Man to accuſe himſelf; if an Eſtate is given to a 


3 — — 


Woman durante viduitate, ſhe is not bound to diſcover whether ſhe is 
married or not; becauſe the Diſcovery of that Fact might be the Loſs 
of her Eſtate. That Diſabilities and Forfeitures were of the ſame Na- 
ture ; that a total Incapacity or Diſability to hold at all, (which is the 
Caſe of Papiſts) was certainly as much a Penalty, as a Forfeiture of an 
Eſtate which the Party before was capable of holding; that as Mrs. Paine 
would not have been obliged in her Life-time to diſcover whether ſhe was 
a Papiſt or not, the Defendant who claims under her ought not to be 
obliged to diſcover it. On the other Hand it was inſiſted by the Coun- 
ſel for the Plaintiff, that it was not their Buſineſs to examine, whether 
the Acts of Parliament made againſt Papiſts were hard Laws or not, 
they were Laws, and that was ſufficient for their Purpoſe ; that this was 
not the Caſe of a Forfeiture, but it was to diſcover a Fact, which if true, the 
Eſtate was never in Mrs. Paine, becauſe the Act of Parliament makes all 
Papiſts abſolutely incapable of being Purchaſers, if ſhe was a Papiſt, the 
Eftate never veſted in her; and as ſhe was not capable of holding it, 
ſhe could not give it away to the Defendant, therefore could never for- 
feit the Eſtate; for no Perſon can be ſaid to forfeit an Eſtate he never had; 
an Alien is incapable of holding Lands at Common Law, yet he is obliged 
to diſcover whether he is an Alien or not; and his Diſcovery of that Fact, 
whether he is ſo or not, can never be a Forfeiture of his Eſtate, becauſe 
he never had a Right to it; ſo in caſe of a Baſtard who is nullins filius, 
and incapable of claiming Lands by Deſcent, he ſhall diſcover whether he 
is ſo or not, for the ſame Reaſon; ſo a Perſon claiming under a Bank- 
rupt, whoſe Goods are veſted in the Aſſignees of the Commiſſion of 
Bankrupcy for the Benefit of Creditors, muſt diſcover whether the Per- 
| fon, under whom he claims, was a Bankrupt or not at the Time of 
the Conveyance: That all theſe Caſes depend upon the ſame Rea- 
ſon, and were no Forfeitures, becauſe the Eſtates were never in them; 

ſo if Mrs. Paine was a Papiſt, ſhe was incapable of having the Eſtate her- 
ſelf, and could not give it away; and therefore the Defendant could never 
forfeit it, becauſe the Eſtate was never in him. But my Lord Hardwick Þ? 
was of Opinion, that the Defendant was not obliged to diſcover wht- “ 
ther Mrs. Paine was a Papiſt or not; that there is no Rule betten, 4 f 
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bliſhed in this Court, than that a Man ſhall not be obliged to anſwer to what 
may ſubject him to the Penalty of an Act of Parliament; no Perſon can 
doubt whether this Act is not a Penal Law, and whether the Clauſes re- 
lating to Papiſts are not Diſabilities or Incapacities, impoſed by way of 
Penalty upon all Perſons exerciſing that Religion, It is objected, that 
this is not the Caſe of a Forfeiture, becauſe the Eſtate was never veſted, 
and therefore can never be deveſted ; yet it all falls under the ſame Rea- 
ſon ; and an Incapacity or Diſability to hold at all by Act of Parliament, 
is certainly as much a Penalty as the Forfeiture of an Eſtate by a Perſon 
who had a Right to enjoy it before the Forfeiture. That if a Bill is 
brought againſt the Perſon for a Diſcovery, whether he is a Papiſt or 
not, he is not bound to diſcover; and where is the Difference berween 
him and the Perſon claiming under him? Here is a Diſability impoſed by 
Parliament, by way of Penalty, upon a particular Set of Men upon the 
Account of their Religion, the Diſcovery of that Fact ſubjects them to 
a Penalty ; and this is not like the Caſe of an Alien or Baſtard, who 
are incapable by the general Laws of the Land to inherit ; beſides, what 
ſways with me much, is the great Inconvenience that would follow, 
ſhould this Plea be diſallowed ; we ſhould have nothing in this Court but 
Bills of Diſcovery, whether ſuch and ſuch Perſons were Papiſts or not, 
and no Body knows what Confuſion would follow ; therefore the Plea 
muſt be allowed. | 


Pardon. 


(A) By whom to be granted. 

(B) In what Caſes and foz what Offences it may be 
granted. | | 

(C) Where a Pardon is grantable of common Right. 

D) Of the Ualidity of a Pardon; and therein by what 


Clozds Treaſon, Murder, Felony and other Offences 


may be pardoned; and herein of Pardons by Impli⸗ 


cation, and where the King ſhall be ſaid to be de⸗ 


ceived in his Gꝛant thereof. | 


(E) Whether a Pardon may be conditional. 
(F) Who may take Advantage of a Pardon, and to 
whom it ſhall be ſaid to extend. 


(G) In what Manner a Pardon is to be taken Advan⸗ 
tage of ; And herein, | 


1. In what Manner a general Pardon by Parliament is to be 
taken Advantage of. 


2. In what Manner a particular Pardon under the Great 
Seal is to be taken Advantage of, 


(1) The Effects and Conſequences of a Pardon, and to 
what the Party ſhall be reſtozed. P 
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 Keilw. 134. 


(A) By Whom to be granted. 


HE Power of pardoning Offences is inſeparably incident to the 


1 Show. 284. 


upon a ſpecial Confidence, that he will ſpare thoſe only whoſe 
Caſe, could it have been foreſeen, the Law it ſelf may be 
preſumed willing to have excepted out of its general Rules, which the 
Wiſdom of Man cannot poſſibly make ſo perfect as to Suit every parti. 
cular Caſe. 


Co. Lit, 1144 But it ſeems, that anciently the Right of pardoning Offences within 


3 Inſt. 233. certain Diſtricts was claimed by the Lords of Marchers and others, who 
had Jura regalia by ancient Grants from the Crown, or by Preſcription. 
But now by the 2 H. 8. cap. 24. ſect. 1. it is enacted, That no Perſon or 
© Perſons, of what Eſtate or Degree ſoever they be, ſhall have Power to 
© pardon or remit any Treaſons or Felonies whatſoever, nor any Acceſſo- 
© ries to the ſame, nor any Outlawries for ſuch Offences, whether com- 
© mitted in England or Wales, or the Marches of the ſame, bur that the 
© King ſhall have the whole and ſole Power and Authority thereof united 
© and knit to the Imperial Crown of this Realm, as of good Right and 
© Equity it appertaineth. | 


(B) In what Caſes and foz what Offences it 
may be granted. 


Pho. 487. 1. s laid down in general, that the King may pardon any Offence what- 
ever, whether againſt the Common or Statute Law, ſo far as the Pub- 
12 Co. 29, 30. lick is concerned in it, after it is over, and conſequently may prevent a 
3 257* popular Action on a Statute, by pardoning the Offence before the Snit is 
8% 555" commenced ; but it ſeems, that he cannot wholly pardon a Publick Nu- 
ſance while it continues ſuch, becauſe ſuch Pardon would take away the 
only Means of compelling a Redreſs of it; yet it is ſaid, that ſuch a 

Pardon will ſave the Party from any Fine to the Time of the Pardon. 
Dav. 75. But it ſeems agreed, that the King can by no previous Licence, Par- 
5 Co. 35- don or Diſpenſation, make an Offence diſpuniſhable which is Malum in 
12 Co. 29. ſe; as being either againſt the Law of Nature, or fo far againſt the Pub- 
lick Good as to be indictable at Common Law ; and that a Grant of this 
Kind, tending to incourage the doing of Evil, which it is the chief End of 
Government ro prevent, is plainly againſt Reaſon and the common Good, 

a ndt herefore void. 

2 Hawk.P.C. And hence it hath been inſiſted, that the King's Grant to the Biſhop 


389. of Salisbury and his Succeſſors, having the Cuſtody of a Priſon, that they 


(a) 3 H. 5, ſhall be quiet from all Eſcapes, which hath been (a) adjudged to be a good 
15. bl. zo. Grant, is not Law; as being but a ſingle Inſtance, and contrary to this 
Rule; becauſe a Grant of this Kind, tending to make a Gaoler leſs dili- 
gent in his Duty, by taking off the legal Puniſhment of his Negligence, 

is plainly againſt the common Good. 
2 Hawk.P.c, But where a Thing in its own Nature lawful, is made unlawfu! by 
389, 390. and Parliament, as the Carrying Bell-metal, Ec. out of the Realm, Importing 
ſeveral Au- Merchandizes in foreign Ships, Selling Wines beyond a certain Price, ot 
3 g. without a Licence, Multiplying Gold, &c. Coining Money of a baſe Allay, 
Sc. it was formerly taken as a general Rule, that the King might dil 
penſe with it, as to a particular Time or Place, or Perſon, ſo bar. if 1 
3 uble 


Crown; and this High Prerogative the King is intruſted with 
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Publick was concerned it; unleſs ſuch Diſpenſation could not but be at- 
tended with an Inconvenience, as the Introducing a Monopoly; or Fru- 
ſtrating the End for which the Law was made, as the Licenſing a parti- 
cular Ferſon to import foreign Cards or Wines, Ec. in which Caſes it was 
commonly taken to be void ; alſo, where a Stature gives a particular In- 
tereſt or Right of Action to the Party grieved, as the Statutes of Mort- 
main, thoſe againſt Maintenance, Forcible Entries, Carrying Diſtreſſes out 
of the Hundred, Eſcapes, Ec. it has been always agreed, that no Charter 
from the King can bar the Right of the Party grounded on ſuch Statute ; 
alſo where a Statute is expreſs, that the King's Charter againſt the Pur- 
port of it, tho' with the Clauſe of Non ot ante, ſhall be void; it ſeems 
to have been always generally agreed, that regularly no ſuch Clauſe could 
diſpenſe with it. | 
Alſo it ſeems to be agreed, that no Diſpenſation of any Statute, ex- 2 Hawk. P. C. 
cept the Statutes of Mortmain, was of any Force, without a Clauſe of 39“. 
Non obſtante ; neither is ſuch Clauſe of any Effect at this Day; for it is 
declared and enacted by 1. & MM. /eff. 2. cap. 2. that no Diſpenſation 
by Non obſtante of or to any Statute, or any Part thereof, be allowed ; but 
that the {ame ſhall be held void, except a Diſpenſation be allowed in ſuch 
Statute ; but it is provided, that no Charter, Grant or Pardon, granted 
before 23d of October 1699. ſhall be any Ways invalidated by that Act, 
but that the ſame ſhall be and remain of the ſame Force, and no other, 
as if the ſaid Act had never been made. | 
The King can by no Charter whatſoever bar any Right of Entry or PE. 457 1 
Action, or any legal Intereſt or Benefit before veſted in the Subject; and ent” ogg oy 
therefore it ſeems clear, that he cannot bar any Action on a Statute by Xe. 1 34. 
the Party grieved, nor even a popular Action commenced before his Par- 
don, nor a Recognizance for the Peace before it is forfeited. 
Neither can the King pardon an Appeal, except only where it is car- 2 Hawk. P. c 
ried on at his Suit, after a Nonſuit; and therefore if a Perſon attainted, 392. 
on an Appeal carried on at the Suit of the Party, get the King's Pardon, 
he muſt ſue a Scire facias againſt the Appellant before the Pardon ſhall be 
allowed. 
And if the Appellant appear on the Sire facias, he may pray Execu- 2 Hawk. P. C. 
tion notwithſtanding the Pardon ; but if the Sheriff return a Scire facias, 392 
or two Nihils, and the Appellant appear not on Demand; or if he return 
the Appellant dead, the Appellee ſhall be diſcharged ; but ſome have hol- 
den, that in this laſt Cafe a Sire facias ſhall go againſt the Heirs of the 
Decealed. 
But there is no need of any Scire facias againſt the Lord by Eſcheat, 2 Hawk. P. C. 
becauſe the Pardon no way tends to reverſe the Attainder wheron the 392 
Title of Eſcheat is founded. | 
If ſeveral Perſons be outlawed on an Appeal, and one get his Pardon 2 Hack. P. c. 
allowed on the Non-appearance of the Appellant, on a Scire faczas, it 393. 
feems'that the Reſt can take no Advantage thereof, but muſt ſue their 
Scire facias, Ec. in the ſame Manner as if there had been no ſuch Default. 
It hath been ſtrongly holden, - that the King may pardon the Burning But for this, 


. 


of the Hand on a Conviction of Manſlaughter on an Appeal, as being no vide 2 Hawk. 


Part of the Judgment at the Suit of the Party, but a collateral and ex- hats 
emplary Puniſhment inflicted by Statute, and intended only by way of 
Satisfaction to the Publick Juſtice, like the finding of Sureties by one 
convicted on the Statute againſt Treſpaſſers in Parks. 4 

A Pardon will not only diſcharge any Suit in the Spiritual Court ex 5 Co. 51- 
efficto, but alſo any Suit in ſuch Court ad inſtantiam partis pro reforma- Lat 190, 
tione morum, or ſalute anime, as for Defamation or laying violent Hands * 


on a Clerk, Sc. and if the Time, to which the Pardon has Relation, be — 335. 


prior to the Award of the Coſts to the Party, or as it is generally holden, 2 Hawk. P. C. 
if it be ſubſequent to the Award, but prior to the Taxation, it ſhall di- 39+ 
charge them, but not if it be ſubſequent to the Taxation; and the 


ſame 


Hs" + — q = — 
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ſame Rule holds as to Coſts taxed to the Party grieved on a Contempt 
in a Court of Equity; but guere as to Coſts raxed by the Prothonotary 
on an Attachment; for they are not given by the Court of Courſe, but 
the Offender ſubmits only to pay them by way of Compoſition. 
1 Fon. 2271. If a Perſon be impriſoned on an Excommunicato capiendo for Non-pay. 
2 Rol Abr. ment of Coſts, and the King pardons all Contemprs, it is ſaid, that he 
e ſhall be diſcharged without any Scire farias againſt the Party, and that 
8 Co. 68, 69. the Party muſt begin a- new to compel a Payment of the Coits; becauſe 
the Impriſonment was grounded on the Contempt, which is wholly par. 
doned. | 
5 Co. 51. But no Pardon will diſcharge a Suit in the Spiritual Court, any more 
3 than in a Temporal, for a Matter of Intereſt or Property in the Plaintiff, 
Car, e as for Tithes, Legacies, Matrimonial Contracts and ſuch like; alſo it is 
agreed, that after Coſts are taxed in a Suit in ſuch Court at the Profe. 
cution of the Party, whether for a Matter of private Intereſt, or pro ye. 
ormatione morum, or pro ſalute anime, or for Defamation, Gc. they ſhall 
not be diſcharged by a ſubſequent Pardon. 
2 Rol. Abr. If the Offence be pardoned after Coſts taxed, and then the Defendant 
; rfl appeal, and the Superior Court give new Coſts for or againſt him, ſuch 
22 55. Coſts ſhall not be avoided; becauſe the Coſts in the firſt Suit being taxed 
before the Pardon, and therefore not avoided by it, the Appeal was pro- 
er for determining whether they were well given or not, and conſe. 
_ quently Coſts were as properly given on ſuch Appeal as in any other 
Caſe; but if the Offence be pardoned, hanging an Appeal, and the Par- 
don relate to a Time precedent to the Award of the Coſts, and then 
the Appellant deſert his Appeal, and the Court award Coſts againſt him 
in reſpect of ſuch Deſertion, it ſeems that he may have a Prohibition ; 
becauſe the Pardon, having diſcharged the Coſts of the firſt Suit, made 
the Appeal to be of no Purpoſe. | 
By the 12 13 V. 3. cap. 2. No Pardon under the Great Seal ſhal 
be pleaded to an Impeachment by the Commons in Parliament. 


(C) Where a Pardon ts grantable of common 
Right. 


2 Inft. 316. BY. the Statute of Glouceſter, cap. 9. it is enacted, © That if it be 
found by the Country, that a Perſon tried for the Death of a 


© Man did it in his Defence, or by Misfortune, then, by the Report 
© of the Juſtices to the King, the King ſhall take him to his Grace, if 
it pleaſe him. 5 | 
2 Hawk. P. C. But it ſeems to be ſettled at this Day agreeably to the antient Com- 
380, 381. mon Law, in Affirmance whereof this Statute was made, that in ſuch a 
Caſe, or where one indicted of Homicide ſe defendendo confeſſes the In- 
dictment, if the Party cauſe the Record to come into Chancery, the 
Chancellor will of Courſe make him a Pardon without ſpeaking to the 
King, and that by ſuch Pardon the Forfeiture of Goods may be ſaved; 
for theſe Words, if it ſhall pleaſe the King, ſhall be taken as ſpoken only 
by way of Reverence to him, and not intended to make ſuch a Pardon 
diſcretionary. But if the Party be found to have fled, it is made 4 
Quere, if the Pardon ſave the Forfeiture for the Flight, for that is not 
rounded on the Homicide, but on the Contempt of the Law. 
3 Inft 129. If an Approver convict all the Appellees, whether by Battle or Verdid, 
2 Hawk. P. C. the King ex merito juſtitiæ ought to pardon him as to his Life, and alſo gie 


: Hale's Hiſt, him his Wages * the Time of the Appeal to the Time of the e, 
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5 T* is laid down as a general Rule, that wherever it appears by the Re- 
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By the 4 & 5 V. & M. cap. 8. it is enacted, That if any Perſon or 
< Perſons out of Priſon ſhall commit any Robbery, and afterwards diſ- 
© cover two or more who then had or afterwards ſhall commit any Rob- 

'© bery, ſo as two or more of them ſhall be convicted, any ſuch Diſco- 
© yerer ſhall be intitled to a Pardon for all Robberies committed before 
the Diſcovery, which alſo ſhall bar an Appeal. 

Ard by the 6&9 . & M. cap. 17. it is enacted, © That if any Perſon 
© or Perſons out of Priſon ſhall be guilty of clipping, coining, counter- 
« feiting, waſhing, filing or otherwiſe diminiſhing the Coin of this 
© Realm, and afterwards diſcover two or more who then had or after- 
© wards ſhall commit any of the ſaid Crimes, ſo as two or more of them 
© ſhall be convicted, any ſuch Diſcoverer ſhall be intitled to a Pardon for 
© all his Crimes committed before the Diſcovery. 

By the 10? 11 //. 3. cap. 23. (which excludes Clergy from thoſe who 
ſhall in any Shop, Whare-houſe, Coach-houſe or Stable, privately ſteal 
any Goods, Ec. of the Value of 55. tho' ſuch Shop, Ec. be not broken 
open, and tho' no Perſon be therein, or ſhall aſſiſt, hire or command any 
Perſon to commit ſuch Offence,) © If any Perſon or Perſons ſhall com- 
© mit any Burglary, Houſe-breaking or Felony, in ſtealing of any Horſe 

© or Horſes, or any Money, Wares or Goods from whom Clergy is by 


that Act taken away, and, being out of Priſon ſhall diſcover two or 


© more who then had or after ſhall commit any ſuch Felony, and ſhall be 
© convicted thereof, or caule to be diſcovered and apprehended two or 
© more, who ſhall be convicted as aforeſaid, every ſuch Diſcoverer ſhall 
be intitled to a Pardon for the Felonies aforeſaid committed before ſuch 
© Diſcovery, Ec. 

And by the 5 Ann. cap. 31. it is enacted, That every Perſon who 
© ſhall be guilty of Burglary, or of the felonious Breaking and Entring 
© a Houſe in the Day-time, and after ſhall diſcover two who ſhall have 
© committed ſuch Felony, ſo as they be convict, Cc. ſhall have 40. and 
© a Pardon of all Felonies, except Murder, E9c. 


— — — —_— ——_— 
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(D) Of the Validity of a Pardon; and there- 
in by what Mozds Treaſon, Murder, Fe⸗ 
lony and other Offences, map be pardoned; 
and herein of Pardons by Jmplication, and 


where the King ſhall be ſaid to be deceived 
in his G:zant thereof, | 


cital of the Pardon, that the Kin Yelv. 43, 47. 


was miſ- informed, or not rightly 


Fa | Cro. Fac. 
= 5pyvrized, both of the Heinouſneſs of the Crime, and alſo how far the > 


Party ſtands convicted upon Record, the Pardon is void 
& ſumption that it was gained from the King by Impoſition. 


lony get a Pardon, which Goth not mention the Attainders, the Pardon 


34, 548. 
„ upon a Pre- 8 Abr. 
a 188. 


Dyer 352. pl. 
26, Raym. 13. 1 Sid. 41. 3 Inſt. 133. 


And upon this Ground it ſeems agreed, that if a Man attainted of Fe- 2 Hawk. P. c. 


382-3. 
will be ineffectual; alſo it hath been holden, that the Pardon of a Per- 


E fon convicted by Verdict of Felony is void, unleſs it recite the Indict- 


= ment and Conviction; alſo it hath been queſtioned, if the Pardon of a 
= Perſon barely indicted of Felony be good, 


without mentioning the In- 
Vol. III. 9 T dictment ; 


| 

| 

| 
3 
il 
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dictment; but it hath been adjudged, that ſuch a Defett is ſalved by the 

Words five indictatus ſite non. 
2 Hawk, P. C. It hath been holden, that antiently a Pardon of all Felonies, included 
383-4 all Treaſons as well as Felonies ; and it ſeems to be taken for granted in 
oY —— 8 many Books, that ſuch a general Pardon is even at this Day pleadable to 


2 Hale's Hit, any Felony, except Murder and Rape, and Piracy; and that the on 


P. c. 4. Reaſon why ir may not alſo be pleaded to Murder and Rape is, becauſe | 


13 R. 2. requires an expreſs Mention of them; and that the only Rez. 
ſon why it is not pleadable to Piracy is, becauſe it is a Felony by the Civil 
Law only. | 


By the 27 E. 3. cap. 2. it is enacted, That in every Pardon of Pe. 


© lony granted at any Man's Suggeſtion, the Suggeſtion and the Name of 
© him that makes it ſhall be compriſed; and if it be found untrue, the 
© Charter ſhall be diſallowed ; and the Juſtices, before whom the Charter 
© ſhall be alledged, ſhall inquire of the ſame Suggeſtion, and, if they find 
© it untrue, ſhall diſallow the Charter. | | 
6 Co. 13. No Pardon of Felony ſhall be carried beyond the expreſs Purport of 
2 Hawk. P. C. it; and therefore if the King, reciting an Attainder of Robbery, pardon 
384. the Execution, he thereby neither pardons the Felony it ſelf, nor any 
| other Conſequence of it beſides the Execution. 
> Hawk.P.C. It is enacted by 2 E. 3. cap. 2. That Charters of Pardon of Manſlaughter 
385-6. and ſhall not be granted but where the King may do it by his Oath, that is to-ſa, 
leyeral Au- "here a Man /layeth another in his own Defence, or by Misfortune ; neither 
thorities þ | . . 
there cited. is there any Frecedent in the Regiſter of the Pardon of any other Ho. 
tnicide, but ſuch as is done either in Self-defence or by Miſ-adventure, 
or by Infants or Madmen; and from hence ſome have diſputed the 
King's Power of pardoning any other Homicide ; but this is contrary not 
only to the general Tenor of the Books, but alſo to the plain Purport d 
13 Rich. 2. cap. 1. which reciting that Treaſons, Murders and R apes, had 
been frequently committed, becauſe Pardons had been eaſily granted in 
ſuch Caſes, enacteth, That no Pardon ſhall be allowed for Murder, c 
© for the Death of a Man ſlain by Await, Aſſault or Malice pre 
© penſed, Treaſon or Rape of a Woman, unleſs the ſame Murder, & 
© be ſpecified in the ſame Charter; and if the Charter of the Death d 
a a Man be alledged before any Juſtices, in which it is not ſpecified that 
© the Party was murdered or flain by Await, Aſſault or Malice pre- 
« penſed, the ſame Juſtices ſhall inquire by a good Inqueſt of the [iſ 
© where the Dead was lain, if he were murdered or flain by Await, 
Sc. and if they find that he was murdered or flain by Await, &: tit 
© Charter ſhall be diſallowed. 


3 Sid. 366. It hath been formerly often adjud ed, that Murder might be pat 


1 Show. 283. doned under the general Deſcription of a felonious Killing, with a Clauk 
—_— 24. of Non obſtante; but by 1 WV. & M. ſeſſ 2. cap. 2. it is declared, That 
> 2 Diſpenſation by Non obſtante of or to any Statute ſhall be allowed. 

2 Keb. 363, But Pardons of Manſlaughter remain as they were at Common Las, 


4 5 and therefore the Pardon of the felonious Killing of 7. & may be plead : 
e. * to an Indictment of Manſlaughter in killing him; but where ſuch a . 


don is pleaded to a Coroner's Inqueſt of Manſlaughter, the Court mi! 


refuſe to allow it, till the Fact be found Manſlaughter by a Jury d. 
rected by a higher Court. | 


Dyer 50. bl. 4. If a general Act expreſly pardon Petit Treaſons, and except Murde! 4 
235- pl-19- jt cannot be avoided by indicting a Perſon guilty of Petit Treaſon . 
Murder only, omitting the Word Proditorie ; for the leſs Offence be; 


6 Co. 13. 


included in the greater is pardoned by the Pardon of it; and thereto! 
ſuch an Exception of Murder is to be intended of ſuch Murder on)! 
is ſpecially ſo called, and doth not amount to Petit Treaſon. 


1 Tev. 8,120. Neither doth the Exception of Murder in a general Act of Pardon a | 4 


3 a1 13% all Felonies extend to a Felo de ſe; for tho' his Offence be in Strict 
548. Murder, yet in common Speech, according to which Statutes are co 
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monly expounded, it is generally underſtood as a diſtinct Offence, the 
Word Murder ſeeming prima facie to import the Murder of another. 

It is ſaid, that a general Act of Pardon of all Felonies, Miſdemeanors Pl 401. 
and other Things done before ſuch a Day, pardons a Homicide from a yg N 
Wound before the Day, whereof the Party died not till after; becauſe p. c. : 1 


the Stroke being pardoned, the Effects of it are conſequently pardoned. Dyer 99. pl. 
| 4 


It is ſaid, that a Pardon of all Miſpriſions, Treſpaſſes, Offences and 1 Lev. 106. 
Contempts, will pardon a Contempt in making a falſe Return, and a > - {api 
Striking in Neſiminſter-Hall, and Barratry, and even a Præmunire; 52. 
alſo it is laid down in general, that it will pardon any Crime which is 


not Capital. 

If A. be indicted of Piracy, and refuſing to plead hath Judgment of 2 Hale's Hiſt. 
Paine fort & dure, and by the General Pardon Piracies are excepted, but ane fn 
the Judgment of Paine fort & dure is pardoned by the general Words py, 308. a. 
of all Contemprs ; quære whether he may be arraigned for the ſame Pi- 
racy ; but by the better Opinion, he may be arraigned of any other 


Piracy committed before that Award. 


— 


(E) Whether a Pardon may be conditional. 


T ſeems agreed, that the King may extend his Mercy on what Terms Co.Lit. 274 b. 
I he pleaſes, and conſequently may annex to his Pardon any Condition 2 Hawk. P. C. 
that he thinks fir, whether precedent or ſubſequent, on the Performance “. 
whereof the Validity of the Pardon will depend. | 5 

Alſo it hath been held, that in every Pardon for a Capital Offence, Moor pl. 662. 
where the Party was obliged to give Security, there is a Condition in 
Law annexed to ſuch Pardon, ſo that if he forfeits ſuch Recognizance, 
his Pardon becomes void, and he may be taken and executed on the 


firſt Judgment. 


— 


(F) Who may take Advantage of a Pardon, 
and to whom it (hall be ſaid to extend. 


1 all Felonies are ſeveral, yet the Felony of one Man Cre El, 30, 
may be ſo far dependant on that of another, that the Pardon of 3'- 

the one will neceſſarily enure to the Benefit of the other; as where % 34 5, 
the Principal is allowed his Pardon before his Conviction, in which Caſe + SN P.C 
the Acceſſory may by a neceſſary Conſequence take Benefit of it; be- 387. 


= cauſe he cannot be arraigned till the Principal is convicted. 


Where a Man is bound to the King as Surety for another's Debt, it 2 Hawk. P. c. 


is clear, that the Diſcharge of the Principal is a Diſcharge of the Surety ; 387. 
but where a Man is bound to the King for another's Performance of a 
future Act, the Diſcharging of the other from ſuch future Act will not 

Aiſcharge the Surety ; but quzre if both had been bound, and the Subject 


no Way intereſted in the Matter. 

The Pardon of A. B. and C. of all Felonies by them done, without Dyer 34 pt. 
adding or any of them, is void; for it ſuppoſes them jointly guilty, 2“. 
and extends to none but joint Felonies, whereas all Felony is ſeveral in 1 Re. 


each Offender, and cannot be joint. 
(S) In 
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(G) In what Manner a Pardon is to be ta- 
ken Advantage of: And herein, 


1. In what Manner a General Pardon by Parliament 
is to be taken Advantage ok. 


2 Hawk. P. C. ER EIN we muſt firſt obſerve a Difference between a Pardon by 
396. Parliament and that under the Great Seal; that as to a Pardon 
(a) That a by (a) Parliament, the ſame cannot be waived, becauſe no one by his Ad. 
et mittance can give the Court a Power to puniſh him, where it judicially 
not be taken appears there is no Law to do it; but a Man may waive a Pardon under 


1 the Great Seal, by pleading other Matter, without taking any Notice of it. 
of, unleſs it | 


be taken out and pleaded under the Great Seal. 1 Keb. 507. 


2 Hawk P. C. If the Body of a General Act of Pardon either except divers Per. 
3 ſons by Name, or except all who come under a general Deſcription, as 
ori all who adhered to F.S. the Court is not bound (neither ought it, as 


horiti 
ths cd; ſome ſay,) to give any one the Advantage of it, unleſs he plead it, and 


ſhew, in the firſt Caſe, that he is not one of the Perſons excepred, and 


in the other, that he is not included in ſuch Deſcription ; neither will it 
be ſafe for him, if he be of the ſame Name with one of thoſe excepted 
by Name, to aver, that he is not one of the Perſons excepted by Name, 
without adding, that he is a different Perſon from ſuch other of the 
ſame Name. But if the Body of the Statute except one Perſon only, 
or if it be general as to all, and afterwards ſome be excepted in the Pro- 
viſo's, it may be pleaded, as ſome ſay, without any Averment that he 
who pleads it is not one of the Perſons excepted, Ec. and the Excep- 
tions ought to be ſhewn of the other Side. 

Ney 100. Alſo where a General Act of Pardon excepts certain Kinds of Crimes, 

Black ver. there is no need to aver, that the Crime whereof a Perſon is indicted 

args is not one of ſuch excepted Crimes, but the Court ought judicially to 


Cro. Car. . a 
* 8 take Notice whether it be excepted or not. 


C Eliz. 1235 Alſo where ſuch a Statute excepts only one particular Perſon, it hath 


2 Fon. 26. been ſaid, that there is no need of an Averment that a Perſon indicted is 


not ſuch Perſon, but that the Court is to take Notice whether he be or not. 


2. In what Manner a particular Pardon under the Gzeat 
Seal is to be taken Advantage ok. 


Cro. Elix. 153. The Party, as has been obſerved, muſt inſiſt on the Benefit of this Kind 
| of Pardon; and therefore it hath been held to be Error, to allow 4 

Man the Benefit of a Pardon under the Great Seal, unleſs he plead it. 
2 Hawk.P.C. He who pleads ſuch a Pardon ought to produce it (b) Sub pede figilli ; be- 
erbat it cauſe it is preſumed to be in his Cuſtody, and the Property of it belong 
is ſufficient to him; yet if a Man pleads ſuch Pardon without producing it, it ſeems 


-, prone - that the Court may indulge him a farther Day to put in a better Plea. 
inew rhe Ex- 

emplification of the Pardon, &c. becauſe ſuch Exemplification is expreſly within the 13 Eliz, ca} 6, 
5 Co. 53. Carth. 138. cited, | 


3 Inſt. 240. If there be a Variance between the Pardon and Record of Convicttion, 
TH Sc. yet if there be no Repugnancy to intend that the ſame Perſon 
268, 7 meant in both, it may be ſupplied by a proper Averment; as if he be 
Vyer 24. called 7. S. Gentleman in the one, and F.S. Yeoman in the other; or B, 


the Father in the one, and B. the Son of „. in the other; or if tbe 
WES: : T Stroke 
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Stroke which cauſed the Death of F. S. c. be ſuppoſed ro have been 
given on the ſecond of Auguſt in the one, and on the third in the other; 
alſo if ſuch variant Pardon be pleaded without ſuch Averment, the 
Court may give the Party a farther Day to perfect his Plea. 

It ſeems that ſuch Pardon cannot be pleaded after the General Iſſue, 2 Hawk. P. C. 
unleſs it be of a Date ſubſequent to the Pleading of it; becauſe the ma- 39. 
king Defence, without taking any Notice of the Pardon, ſeems to a- 
mount to a Waiver of it; and gere if a Pardon can be pleaded at the 
{ame Time with the General Iſſue. | 

The Party is not bound to lay the Streſs of his Caſe on any particular 2 Hawk. P. C. 
Clauſe of the Pardon, but may take Advantage of the whole. 398. 

After an Amerciament in the King's Bench is eſtreated into the Ex- 2 Hawk. P. C. 
chequer, and the Party hath inſiſted on a Pardon there, and being de- 398. 
nied any Benefit of it, he may be brought by Habeas Corpus cum caiiſa to 
the King's Bench, becauſe the Record remains there, and plead his Par- 
don; and if it be adjudged ſufficient, have a Srper/edeas to the Barons. 

While the Statute 10 E. 3. cap. 2. ſtood in Force, no Pardon of (a) Fe- Plow. 502. 
lony could be allowed, without a Writ of Allowance, teſtifying that the ' * 41 


1 1 hf 13. 
Party had found Sureties according to that Statute; but this is now re- mow — 4 


pealed by 5 6 IF. 3. cap. 13. which provides, © That the Juſtices, before () But there 
© whom a Pardon of Felony ſhall be pleaded, may in Diſcretion remand never was 

© or commit the Party to Priſon till he ſhall enter into a Recognizance, *"). 33 
© with two ſufficient Sureties, for the Good Behaviour for any Time not Wrir wpon a 
© exceeding ſeven Years; provided that if ſuch Perſon be an Infant or Pardon of 

< Feme Covert, it ſhall be ſufficient to find two Sureties, who ſhall enter Treaſon. 


© into a Recognizance for his or her being of the Good Behaviour as Ce. EI 814. 


he tt 


: Noy 31. 
© aforeſaid. 

The Judges may inſiſt on the uſual Fee of Gloves to themſelves and 2 Fon. 56. 
Officers, before they allow a Pardon. 1 Sid. 452. 


Keil. 25. 


Where a Priſoner hath a Pardon to plead, and any Difficulty ariſe 3 Inſt. 29. 


thereon, the Court will of Courſe aſſign him Counſel. 


— 


(H) The Effects and Conſequences of a Par- 


don, and to what the Party ſhall be re- 
ſtoꝛed. 


I* ſeems agreed, that a Pardon of Treaſon or Felony, even after an 16, 67, 81. 
Attainder, ſo far clears the Party from the Infamy and all other Moor 863. 
Conſequences thereof, that he may have an Action againſt any one who! Fol. Abr. 8. 
ſhall afterwards call him Traitor or Felon, for the Pardon makes him as Fm. 23. 
it were a new Man. | | 
Alſo a Pardon reſtores a Man to his Credit, ſo as to enable him to be 2 Hals Hip. 
a Witneſs; but yet his Credit muſt be left to the Jury. 278, & vide 


| Tit. Evidence, 
And it hath been admitted, that the King's Pardon of the Burning of 2 Hawk. P. C. 


the Hand on a Conviction of Manſlaughter hath the ſame Effect, as to 393. 
this Purpoſe, as the Burning would have had, which is agreed to reſtore 
the Party to his Credit. 

But it hath been adjudged, that a Pardon is of no Manner of Force, 2 Hawk. P. C. 
as to this Purpoſe, till it have paſſed the Great Seal. 395. 

It is ſaid, that the Pardon of a Felony will not make an Arreſt for it by x 67, $2. 
one who did not know of the Pardon unlawful ; becauſe ſuch Arreſts, be- 
ing for the Publick Good, are to be favoured, and therefore ſhall not 


be actionable by Reaſon of ſuch a Pardon, as ſcandalous Words ſhall 
be, becauſe they deſerve no Fayour. 


Vol. III. 9 U If 
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2 Hawk. P. C If a Man be convicted or deprived, or otherwiſe puniſhed for an Of. 

395. fence during a Seſſion of Parliament, and at the ſame Seſſion an 48 
paſſeth which pardons the Offence, it ſeems agreed, that the Conviction 
or Deprivation, Ec. are ipſo facto avoided ; becauſe the Act taking Effect 
from the firſt Day of the Seſſion, it now appears, that the Offence was 
pardoned at the Time of the Conviction, Sc. Alſo it hath been adjudged 
that where an Act of Parliament expreſly pardons ſuch and ſuch Crimes 
from a certain Day before the Seſſions, it thereby avoids all Convictions 
and Deprivations, and Awards of Coſts and Amerciaments, Oc. for ſuch 
Crimes, whether ſuch Convictions, Sc. were before or after the Seſſion - 
becauſe it appears to be the Intent of the Parliament that ſuch Crimes 
ſhall no Way be puniſhed, which cannot take Effect, if ſuch Convictions, 
Sc. continue in Force. 


1 Lev. 8, 120. But as no Pardon from the King ſhall deveſt any Intereſt veſted in 


2 Med. 53- the Subject; ſo neither ſhall it, without Words of Reſtitution, even de. 
i . veſt any Thing from the King; yet a Pardon prior to a Conviction ſhall 
N prevent all Forfeitures of Lands or Goods. | 

1 Sid. 165. It hath been adjudged, that the Releaſe of all Judgments and Execu- 


1 Saund. 362. tions in a General Pardon extends to Debts due to the King by Aſſign- 


1 Lev. 120. ment or Forfeiture; and that it doth not reſtore them to him who aſſign. 

ed or forfeited them, but extinguiſhes them in the Hands of the Debtor. 
Owen 87. It ſeems agreed, that notwithſtanding the King's Pardon to a Simoniſt 
Hetl. 104. coming into Church contrary to the Purport of 31 Eliz. cap. 6. or to an 


Co. Lit. 120. Officer coming into his Office by a corrupt Bargain contrary to the Pur- 


* 90.91. port of 5 6 E. 6. cap. 16. may ſave ſuch Clerk or Officer from any 
3 . Criminal Proſecution in reſpect of the corrupt Bargain; yet ſhall it not 
enable the Clerk to hold the Church, nor the Officer to retain the Office, 
becauſe they are abſolutely diſabled by Statute. | 
Co. Lit. 8. A Reſtitution of Blood, in its true Nature and Extent, can only be by 
N CO Act of Parliament; and therefore if a Man attainted be pardoned by 
- 0.35% AR of Parliament, he is totally reſtored and inheritable to all Perſons ; 
but if he be pardoned by Charter, he may thenceforth purchaſe Lands, but 
cannot inherit his former Relations; for the King's Charter cannot alter 
or take away the Right of others, or reſtore the Relation that was loſt. 
Noy 170. If a Man be attainted, and after pardoned by Charter, the Children 
Co. Lit. 391. born before ſuch Pardon ſhall not inherit; but if they fail, the Children 
MA 1 born after ſuch Pardon may inherit him; for the Pardon makes him ca- 
3 pable of new Relations as well as of new Purchaſes, tho? all the old le- 
gal Benefits and Relations are loſt. | | 
1 Hale's Hig, Reſtitutions by Parliament are of two Kinds; one a Reſtitution only in 
P. C. 358. Blood, which only removes the Corruption thereof, but reſtores not to 
the Party attaint, or his Heirs, the Manors or Honours loſt by the At- 
tainder, unleſs it ſpecially extend to it; the other is a general Reſtitu- 
tion, not only in Blood but to the Lands, Ec. of the Party attaint. 
1 Hate's Hig. A Reſtitution in Blood may be ſpecial and qualified; but generally a 
P. C. 358. Reſtitution in Blood, is conſtrued hberally and extenſively. 


3 Inf. 233. A. hath Iſſue B. a Sen, nd is attaint of Treaſon and dies, B. pur- 
i Hale's Hip. chaſeth Lands in Fee-fimpic, B. by Parliament is reſtored only in Blood, 
355 9 and enabled as well as Heir to A. as to all other Collateral and Lineal An- 


ceſtors, provided it ſhall not reſtore B. to any of the Lands of A for- 
feited by the Attainder; . dies without Iſſue; it was ruled, that the 
Lands of B. ſhall deſcend ro the Siſters of A. as Aunts and collateral Heits 
of B. 1ft, Becauſe the Corruption of Blood by the Attainder is removed 
by the Reſtitution. 24/y, Alcho* the Words of the Act of Reſtitution be to 
reſtore B. only as Heir to A. c. yet this doth not only remove the Cor- 
ro>tion, and reſtore him and his Lineal Heirs in Blood, bur alſo his Col- 
lateral Heirs, and removes that Impediment which would have hindered 


the Deſcent to them. 
Pauper- 
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* Pauper. 


(A) Of the Right to ſye in forma Pauperis, and the Man⸗ 
ner of Admittance. 


(B) Whether a Defendant may be allowed fo defend, 
as well as a Plaintiff to ſue, in forma Pauperis. 


(C) Jn what Caſes to be ſo admitted, 
(D) In what Caſes to be diſpaupered and to pay Coſts, 


—— — 


(A) Of the Right to ſue in forma Pauperis, and 
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the Manner of Admittance. 


Y the 11 Hen. J. cap. 12. it is enacted in the Words following, 
© Prayen the Commons in this preſent Parliament aſſembled, 
© that where the King our Sovereign Lord, of his moſt gracious 
© Diſpoſition, willeth and intendeth indifferent Juſtice to be had 

and miniſtred according to his Common Laws to all his true Subjects, 

as well to the Poor as Rich, which poor Subjects be not of Ability ne 

Power to ſue according to the Laws of this Land, for the Redrefs of 

Injuries and Wrongs to them daily done, as well concerning their 

Perſons and their Inheritance as other Cauſes; for Remedy whereof, 

in the Behalf of the poor Perſons of this Land not able to ſue for 

their Remedy after the Courſe of the Common Law, be it ordained 
and enacted, that every poor Perſon or Perſons, which have or here- 
after ſhall have Cauſe of Action or Actions againſt any Perſon or Per- 
ſons within this Realm, ſhall have, by the Diſcretion of the Chancellor 
of this Realm for the Time being, Writ or Writs original and Writs 
of Sulpæna, according to the Nature of their Cauſes, therefore no- 
thing paying to your Highneſs for the Seals of the ſame, nor to any 

Perſon for the Writing of the ſame Writs to be hereafter ſued; . and 

that the ſaid Chancellor for the Time being ſhall aſſign ſuch of the 

Clerks, which ſhall do and uſe the Making and Writing of the ſame 

Writs, to write the ſame ready to be ſealed; and alſo learned Counſel 

and Attornies for the ſame, without any Reward taking therefore; and 

afrer the ſaid Writ or Writs be returned, if it be before the King in his 

Bench, the Juſtices there ſhall aſſign to the ſame poor Perſon or Perſons 

Counſel learned, by their Diſcretions, which ſhall give their Counſel, no- 

thing taking for the ſame; and likewiſe the Juſtices ſhall appoint Attorney 

and Attornies for the ſame poor Perſon or Perſons, and all other Of- 
ficers requiſite and neceſſary to be had for the Speed of the ſaid Suits to 


be had and made, which ſhall do their Duties without any Reward for 


their Counſels, Help and Buſineſs in the ſame; and the ſame Law 
and Order ſhall be obſerved and kept of all ſuch Suits to be made afore 
the King's Juſtice of his Common Place and Barons of his Exchequer, 


e a other Juſtices in the Court of Record where any ſuch Suir 
all be. 


Be fore 
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2 Falk. 507. 


Lil. Reg. 63 Jo 


(a) Paſch. 9 
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Before a Perſon is admitted to ſue in forma Pauperis, he muſt have a 
Counſel's Hand to his Petition, certifying the Judge to whom the Peti. 
tion is directed, that he conceives the Petitioner hath good Cauſe of Ac. 
tion; he muſt alſo annex an Affidavit to his Petition, that he is not 
worth 51. all his Debts paid, except wearing Apparel and his Right to 
the Matter in Queſtion, | 

On a Motion to diſpauper a Perſon who was Plaintiff in an Action, be. 
cauſe he had a Living of 40. per Annum ; Turton and Gonld Juſtices 
were againſt it, becauſe he ſwore he was in Debt more than it wag 
worth; but Holt C. J. differed from them; for his being indebted, or his 
Eſtate being mortgaged, is no Reaſon, it is enough that he has a conſi- 
derable Eſtate in Poſſeſſion. P 

A Perſon admitted to ſue in forma Pauperis can only ſue in that Cauſe 
for which he is admitted, ſo that if any other Cauſe ariſes, he muſt ſue 
de novo to be admitted, & fic totzes quotes, 


1 


(BZ) Whether a Defendant may be allowed to 


defend, as Well as a Plaintiff to ſue, in forma 
Pauperis. 


T ſeems that, after the Statutes which introduced Coſts, neither Plain- 
riffs nor Defendants could ſue or defend in forma Pauperis, for that 
would be a Means of depriving the other Party of the Coſts given him by 
Statute; and as the above mentioned Statute 11 H. ). enables Perſons only 
to ſue as Paupers; and as the Statute 23 H. 8. hereafter ſer forth, ex- 
cepts only Plaintiffs who are Paupers from paying of Coſts, it ſeems that 
a Defendant cannot be admitted in a Civil Action to defend as a Pauper. 
But it hath been (a) adjudged, that a Perſon may be admitted to defend 
an Indictment in forma Pauperis for a Miſdemeanor, ſuch as a Conſpi- 
racy, keeeping a diſorderly Houſe, Ec. for in ſuch Proceedings there 
being no Coſts, the Judges have a diſcretionary Power of admitting or 
refuſing them by the Common -Law. 

Alſo by the 2 Geo. 2. cap. 28. ſect. 8. it is enacted, That in caſe any 
© Perſon, arreſted and impriſoned by Virtue of any Writ of Capzas or In- 
© formation relating to the Cuſtoms, ſhall make Affidavit before the 
© Tudge or Judges of ſuch Court where ſuch Action or Information ſhall 
© be brought, or before any other Perſon commiſſioned by ſuch Court 
© to take Affidavits, that he is is not worth, over and above his wearing 
Apparel, the Sum of 57. (which Afﬀidavit the ſaid Judge or Judges of 
© ſuch Court, and ſuch Perſon ſo commiſſioned, is and are hereby au- 
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© thoriſed and required to take) and ſuch Perſon ſhall thereupon Peti- 
© tion ſuch Court to be admitted to defend himſelf againſt ſuch Action 
or Information 2 forma Pauperis, that then the Judges of ſuch Court 
© ſhall according to their Diſcretions admit ſuch Perſon to defend him- 
c ſelf againſt ſuch Action or Information in the ſame Manner, and with 
< the ſame Privileges, as the Judges of ſuch Court are by Law directed 
© and authoriſed to admit poor Subjects to commence Actions for the 
© Recovery of their Right; and for that End and Purpoſe it ſhall be 
© lawful for the Judges of ſuch Courts to affign Counſel learned in te 
© Law, and to appoint an Attorney and Clerk of ſuch Court to adviſe JR ” 
© and carry on any legal Defence that ſuch Perſon can make againſt ſuch Þt 
Action or Information; which ſaid Counſel, Attorney and Clerk ſo al- 
© ſigned and appointed, is and are hereby required to give his and the! 
Advice and Aſſiſtance to ſuch Perſon, and to do their Duties, without BR 
Fee or Reward, 2 

(C) I 
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| 1 Solicitor to make Oath before the Maſter, 
cso be allowed, but no farther. 
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Pauper. 


— 


(C) Jn what Caſes to be ſo admitted. 


T is ſaid, that none ought to be admitted to ſue ½ forma Pauperis in Lit. Reg 633, 

an Action on the Caſe for Words. per Wild. 

Alſo it is ſaid, that a Perſon who ſues in forma Pauperis ought not to 1 Med. 268. 
have a new Trial granted him; becauſe having had once the Benefit of per North. 
the King's Juſtice he ought to acquieſce in it. 

And it is ſaid, that Paupers ought not to be admitted to remove 1 Mod. 268. 
Cauſes out of Inferior Courts, but ought to ſatisfy themſelves with the fer Net. 
Juriſdiction within which their Actions properly lie. 


(D) In what Caſes to be diſpaupered and to 
pay Coſts. 


Y the Orders of the Courts, if the Party admitted to ſue 7 forma 04. Cur'. 94 
Pauperis give any Fee or Reward to his Counſel or Attorney, or 
make any Contract or Agreement with them, he ſhall from thenceforth 
be diſpaupered, and not be afterwards admitted again in that Suit to pro- 
ſecute in forma Pauperis. 
Alſo, if it ſhall be made appear to the Court, that any Perſon proſe- Or4. Cur. 95. 
cuting in forma Pauperis hath ſold or contracted for the Benefit of the 
Suit, or any Part thereof, while the ſame depends, ſuch Cauſe ſhall be 
from thenceforth totally diſmiſſed the Court. | 


It is ſaid, that if a Pauper gives Notice of Trial, and does not pro- 1 Salk. 506. 
ceed, he ſhall be diſpaupered. 

In the Statute 23 H. 8. cap. 15. there is a Proviſion, © That whoever 
« ſues in forma Pauperis ſhall (a) not pay Coſts, but ſhall ſuffer ſuch other (,) The- 
© Puniſhment as the Judge of the Court ſhall think fit. Lands de- 


ſcend to him 
after Cauſe tried, yet ſhall not pay Coſts, 1 Mod. Rep. in Law & Eq. 344. 


But notwithſtanding this Statute, if he be diſpaupered or nonſuited, , , 


228 ol. Rep. 
the (V) uſual Practice is to tax the Coſts, and for Non- payment to order 2 Falk 2 
him to be whipped. Stile 386. 

| | b) But tho' 
the uſual Courſe in ſuch Caſes is to tax the Coſts, and if not paid to whip the Plaintiff, yet upon 
Conſideration of the Circumſtances of the Caſe, it is in the Diſcretion of the Court to ſpare both. 


1 Sid. 261. And per Holt C. J. on Motion to whip a Pauper who had been nonſuited, there is no Of- 
ficer for that Purpoſe, nor did he ever know it done. 1 Salk. 506. | b 


A. brought a Bill in forma Pauperis, to which the Defendant put in a Abr. Eq. 123. 


* Plea and Demurrer, which were both over- ruled; and it was inſiſted 
upon, that he ſhould have no Coſts, being at none; but my Lord Somers, 
after long Debate and Inquiry of all the antient Counſel and Clerks, who 
agreed that he ſhould have Coſts, ordered him his Coſts (c) like other () put wid 
> Suitors ; for tho' he is at no Coſts, or but ſmall Coſts, yet the Counſel Boo gh 


x - Preced. Chan. | 
and Clerks do not give their Labour to the Defendant, but to the Pauper. 219. where 


= . ; a Pauper ha- 
= ving a Deeree to recover with Coſts, 


it was held on Motion per Curiam to be unreaſonable, that any 
one ſhould have more Coſts than he was out of Pocket; and thereupon ordered the Plaintiff and his 


and what they ſwore they had paid, or were to pay, was 
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Perjurv. 


E RI UR by the Common Law is defined a wilful falſe Oath 
by one who, being lawfully required to depoſe the Truth in any 
Proceeding in a Court of Juſtice, ſwears abſolutely in a Matter 
of ſome Conſequence to the Point in Queſtion, whether he be 

believed or not. 

1 Rol. Abr. 44, Subornation of Perjury by the Common Law is an Offence in procu- 

— ring a Man to take a falſe Oath amounting to Perjury, who actually 

Ou: Bai ;8. takes ſuch Oath; but it ſeemeth clear, that if the Perſon, incited to 

2 Keb. 399, take ſuch an Oath, do not actually take it, the Perſon by whom he was 

3 Med. 122. ſo incited is not guilty of Subornation of Perjury ; yet it is certain, that 

: YO P. C. he is liable to be puniſhed, not only by Fine, but alſo by infamous Cor. 

: poral Puniſhment. : 


1 Hawk. P. C. 
172. 


For the better Underſtanding the N ature of Per jury, we ſhall conſider, 


(A) What it is by the Common Law, and how re: 
ſtrained and puniſhed. 


(B) How reſtrained and puniſhed by Statute, 


m_ 


(A) What it is by the Common Law, and 
how reſtrained and puniſhed. 


5 Mod. 3 50. 1 T7 is neceſſary, to conſtitute the Offence Perjury, that the falſe Oath 
be taken wilfully, viz. with ſome Degree of Deliberation, and not 
meerly owing to Surprize or Inadvertency, or a Miſtake of a true State 

of the Queſtion. 
1 Hawk, P. C. 2dly, The Oath muſt be taken either in a Judicial Proceeding, or in 
173. and ſe- ſome other Publick Proceeding of the like Nature, wherein the King's 
vagus — Honour or Intereſt are concerned; as before Commiſſioners appointed 
eitel. by the King to inquire of the Forfeitures of his Tenants, or of defective 
Titles wanting the Supply of the King's Patents; but it is not material 
whether the Court, in which a falſe Oath is taken, be a Court of Re- 
cord or not, or whether it be a Court of Common Law or a Court 0 
Equity, or Civil Law, Ec. or whether the Oath be taken in the Face of 
the Court, or out of it before Perſons authoriſed to examine a Matter 
depending in it; as before the Sheriff on a Writ of Inquiry, &c. or 
whether it be taken in Relation to the Merits of a Cauſe or in a colla- 
teral Matter; as where one, who offers himſelf to be Bail for another, 
ſwears that his Subſtance is greater than it is, Ec. but neither a falſe 


y Oath in a meer private Matter, as in making a Bargain, Ec. nor the 
0 | Breach of a promiſſory Oath, whether publick or private, are puniſhable 
| as Perjury. 


1 Hawk, P.C. 3dly, The Oath _ to be taken before Perſons lawfully authoriſed 


173-4- to adminiſter it; for if it be taken before Perſons acting meerly in a p 1 
| yat 
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te Capacity, or before Perſons pretending to a legal Authority of ad- 
miniſtring ſuch Oath, but having in Truth no ſuch Authority, it is not 
uniſhable as Perjury ; yet a falſe Oath taken before Commiſſioners, 
whoſe Commiſſion at the Time is in Strictneſs determined by the Demiſe 
of the King, is Perjury, if taken before ſuch Time as the Commiſſioners 
had Notice of ſuch Demiſe; for it would be of the utmoſt ill Conſe- 
aence in ſuch Caſe to make their Proceedings wholly void. | 
4thly, The Oath ought to be taken by a Perſon ſworn to depoſe the! #awk. P. C. 
Truth; and therefore a falſe Verdict comes not under the Notion of“ 
Perjury, becauſe the Jurors ſwear not to depoſe the Truth, but only to 
judge truly of the Depoſitions of others ; but a Man may be as well per- 
jured by an Oath in his own Cauſe, as in an Anſwer in Chancery, or in 
an Anſwer to Interrogatorics concerning a Contempt, or in an Affidavit, 
Sc. as by an Oath taken by him as Witneſs in another Cauſe, 
5thly, It is not material, whether the Thing ſworn be in it ſelf true Hb PC, 
or falſe, where the Perſon who ſwears it in Truth knows nothing of it. 175. 
6thly, The Oath muſt be taken abſolutely and directly; and therefore 1 Hat. P. c. 
if a Man only ſwears as he thinks, remembers or believes, he cannot be 275: 
guilty of Perjury. | 
7thly, The Thing ſworn ought to be ſome Way material; for if it be 1 Hawk. P. c. 
wholly foreign from the Purpoſe, or altogether immaterial, and neither 175. 
any Way pertinent to the Matter in Queſtion, nor tending to aggravate 
or extenuate the Damages, nor likely to induce the Jury to give the 
readier Credit to the ſubſtantial Part of the Evidence, it cannot amount 
to Per jury, becauſe it is wholly idle and inſignificant; as where a Wit— 
neſs introduces his Evidence, with an impertinant Preamble of a Story 
concerning previous Facts, no way relating to what is material, and is 
guilty of a Falſity as to ſuch Facts; but it ſeems a reaſonable Opinion, 
that a Witneſs may be guilty of Perjury in reſpect to a falſe Oath con- 
cerning a meer Circumſtance, it ſuch Oath have a plain Tendency to 
corroborate the more material Part of the Evidence; as if in Treſpaſs for 
ſpoiling the Plaintiff's Cloſe with the Defendant's Sheep, a Witneſs 
ſwears that he ſaw ſuch a Number of the Defendant's Sheep in the Cloſe ; 
and being asked how he knew them to be the Defendant's, ſwears that 
he knew them by ſuch a Mark, which he knew to be the Defendant's, 
where in Truth the Defendant never uſed any ſuch Mark. 
2thly, It does not ſeem material, whether the falſe Oath were credited 1 Hawk. P. c. 
or not, or whether the Party, in whoſe Prejudice it was taken, were in 177. 
the Event any ways damaged by it; for the Proſecution is not grounded 
on the Damage to the Party, but on the Abuſe of Publick Juſtice. 


$ 

] | | 

e , 

) How reſtrained and puniſhed by. Statute. 
1 I BY the 5 Eliz. cap. 9. it is enacted, That whoever ſhall unlawfully 
| and corruptly procure any Witneſs or Witneſſes by Letters, Re- 


wards, Promiſes, or by any other finiſter .and unlawful Labour or 
Means whatſoever, to commit any wilful and corrupt Perjury in any 
Matter or Cauſe whatſoever depending in Suit or Variance by any Writ, 
Action, Bill Complaint or Information in any wiſe concerning any 
Lands, Tenements or Hereditaments, or Goods, Chatrels, Debts or 
Damages in any of the King's Courts of Chancery, ///b:te-hall or elſe— 
where, within any of the King's Dominions of England or l ales, 


or the Marches of the fame, where any Perſon or Perſons ſhall have 
: © Autho- 
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Perjurp. 

Authority by Virtue of the King's Commiſſion, Patent or Writ, ts 
hold Plca of Land, or to examine, hear or determine any Title ort 
Lands, or any Matter or Witneſſes concerning the Title, Right or In- 
tereſt of any Lands or Tenements, or Hereditaments, or in any of the 
King's Courts of Record, or in any Leet, View of Frankpledge or 
Law, Antient Demeſne Court, Hundred-Court, Court-Baron, or in 
the Court or Courts of the Stannary in the Counties of Devon or 
Coruwall,; or ſhall unlawfully and corruptly procure or ſuborn any Wir. 
neſs or Witneſſes, who ſhall be ſworn to teſtify in perpetuam rei memoriam, 
ſhall for ſuch Offence, being thereof lawfully convicted or attainted, 
forfeit the Sum of 40 J. And if any ſuch Offender, ſo being convicted 
or attained, ſhall not have any Goods or Chattels, Lands or Tene. 
ments, to the Value of 40 J. that then every ſuch Perſon ſhall ſuffer 


Impriſonment by the Space of one Half Year, without Bail or Main- 


priſe, and ſtand upon the Pillory the Space of one whole Hour in 
ſome Market-Town next adjoining to the Place where the Offence 
was committed, in open Market there, or in. the Market-Town it 
ſelf where the Offence was committed. | 
And Sed. 5. it is farther enacted, © That no Perſon, being ſo convicted 
or attainted, ſhall from thenceforth be received as a Witneſs in an 
Court of Record in any of the King's Dominions of England, Wales 
or the Marches of the ſame, till ſuch Judgment againſt him ſhall be 
reverſed by Attaint, or otherwiſe, and that upon every ſuch Reverſal 
the Party grieved ſhall recover Damages againſt the Party who did pro- 
cure the ſaid Judgment ſo reverſed to be firſt given. 

And Set. 6. it is farther enacted, © That if any Perſon or Perſons 
ſhall either by the Subornation, unlawful Procurement, ſiniſter Per- 
ſwaſion, or Means of any other or by their own Act, Conſent or A- 
greement, wilfully and corruptly commit any Manner of wilful Per- 
jury by his or their Depoſition in any of the Courts before-mentioned, 
or being examined in perpetuam rei memoriam, that then every ſuch Of- 
fender being duly convicted or attainted ſhall forfeit 20 J. and have Im- 
priſonment by the Space of fix Months, without Bail or Mainprize, and 
the Oath of ſuch Offender ſhall not from thenceforth be received in any 
Court of Record in England or Hales, until ſuch Judgment ſhall be re- 
verſed, c. on which Reverſal the Party grieved ſhall recover Damages 
in the Manner before-mentioned. 

And Sed. Y. it is farther enacted, © That if ſuch Offender ſhall not 
have Goods or Chattels to the Value of 20 J. that then ſuch Perſon 
ſhall be ſet on the Pillory in ſome Market Place within the Shire, City 


or Borough where the Offence ſhall be committed by the Sheriff or his 


Miniſters, if it ſhall fortune to be without any City or 'Town Corporate ; 
and if it happen to be within any ſuch City or Town Corporate, then 
by the Head Officer of ſuch City, Cc. where he ſhall have both Ears 
nailed. | 

And Sec. 8 & g. it is farther enacted, That one Moiety'of the ſaid 
Forfeitures ſhall be to the King, and the other Moiety to ſuch Perſon 
as ſhall be grieved, hindered or moleſted by Reaſon of any of the Of- 
fences before-mentioned, that will ſue for the ſame, Oc. and that as 
well the Judge and Judges of every ſuch of the ſaid Courts where any 
ſuch Suit ſhall be, and whereupon any ſuch Perjury ſhall be committed, 
as alſo the Juſtices of Aſſiſe and Gaol-Delivery, and Juſtices of Peace at 
their Quarter-Seſſions both within the Liberties and without, may in- 
quire of, hear and determine all Offences againſt the ſaid Act. 

But it is provided Sect. 11. That the ſaid Act ſhall no way extend to 
any Spiritual or Eccleſiaſtical Court, but that every ſuch Offender, as 
ſhall offend in Term as aforeſaid, ſhall be puniſhed by ſuch uſual and 
ordinary Laws as are uſed in the ſaid Courts, 


3 * 5 provided 


| Perjury. 


of Provided alſo Set. 13. that the ſaid Statute ſhall not reſtrain the 


Authority of any Judge having (a) abſolute Power to puniſh Perjury (a) And there 
before the making thereof, but that every ſuch Judge may proceed in the Court 
the Puniſhment of all Offences puniſhable before the making of the ſaid of King's 
Statute, in ſuch wiſe as they might have done and uſed to do to all Pench, Se. 


2oceedin 
Purpoſes, ſo that they ſet not on the Offender leſs Puniſhment than is has 12 


contained in the ſaid Act. ditment or 
Information 
of Perjury, or Subornation of Periury at Common Law, may not only ſet a diſcretionary Fine on 


the Offender, but alſo condemn him to the Pillory, without making any Inquiry concerning the Value 
of his Lands or Goods. 1 Hawk. P. C. 178. 
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In the Conſtruction of this Statute the following Opinions have been 
holden : 

That every Indictment or Action on this Statute muſt exactly purſue Cre. EU. 147. 
the Words of it; and therefore it it alledge, that the Defendant depoſed Het!. 12. 
ſuch a Matter falſo & deceptive, or falſo & corrupte, or falſo & voluutarie, _ . 
without ſaying voll utarie & corrupte, it is not good, tho” it conclude, that ; 2 5 
fic Voluntarium & corruptum com miſit perjurium contra formam Statiti, Sc. 1 Show. 190. 
Alſo it is (b) ſaid to be neceffary expreſly to ſhew, that the Defendant (b) Cro. Elizs 
was ſworn; and that it is not ſufficient to ſay, that faclo per ſe ſacro 105. 
Evangelio depoſit. | | | 

But there is no necd to ſhew, whether the Party took the falſe Oath 3 Bip. 147. 
through the Subornation of another, or of his own Act, tho* the Words 
of the Statute are, If Perſons by Subornation, &c. or their un Act, &c. 
ſhall commit wilful Perjury; for their being no Medium between the 
Branches of this Diſtinction, they ſeem to be put in ex abundanti, and 
to expreſs no more than the Law would have ianplied, and therefore ope- 
rate nothing. | 

It hath been adjudged, that a Man cannot be guilty of Perjury within 5 Co. 99. 
this Statute, in any Caſe wherein he may not poſſibly be guilty of Sub- Cre. Fac. 120. 
ornation of Perjury within it; for it is reaſonable to give the whole Sta- 3 K. 164- 
tute the ſame Conſtruction ; neither can it be well intended, that the > pp gig 

: * . ely. 120. 

Makers of the Statute meant to extend its Purview farther as to Perjury, Cro. Eli. 149, 
which they ſeem to eſteem the leſſer Crime, than to Subornation of 2 Rol. Abr. ; 7: 
Perjury, which they ſeem to eſteem the greater; and therefore ſince the 

Clauſe concerning Subornation of Perjury mentioning only Matters de- 

pending by Writ, Bill, Plaint or Information, concerning Heredita- 

ments, Goods, Debts or Damages, Ec. extends not to Perjury on an In- 

dictment or Criminal Information; the Clauſe concerning Perjury, tho? 

penned in more general Words, have been adjudged to come under the 

like Reſtriction: Alſo ſince the Clauſe concerning Subornation of Perjur 

relates only to Perjury by Witneſſes, that concerning Perjury ſhall ex- 

tend only to the like Perjury; and therefore not to Perjury in an An- 

ſwer in Chancery; or in Swearing the Peace againſt a Man; or in a 
Preſentment by a Homager in a Court-Baron; or in a Wager of 

Law, or in Swearing before Commiſſioners of Inquiry of the King's Title 

to Lands; and by the Opinions of ſome, a falſe Affidavit againſt a Man 

in a Court of Juſtice is not within the Statute ; but if ſuch Affidavit be 

by a third Perſon, and relate to a Cauſe depending in Suit before the 


Court, and either of the Parties in Variance be grieved, hindered or 


moleſted, in Reſpect of ſuch Cauſe, by Reaſon of the Perjury, it may 
ſtrongly be argued that it is within the Purview of the Statute; alſo it 
ſeems the better Opinion, that a falſe Oath before the Sheriff on a Writ 
of Inquiry of Damages is within the Statute. 

It hath been collected from the Clauſe which gives an Action to the 1 Hawk. P.C. 
Party grieved, that no falſe Oath is within the Statute, which doth not 181. and fe- 
give ſome Perſon a juſt Cauſe of Complaint ; and therefore, that if the veral Autho- 


Thing ſworn be true, tho? it be not known by him that ſwears it to be ow es 
Vol. III. 9 * 


fo, 
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ſo, the Oath is not within the Statute, becauſe it gives no juſt Cauſe 
of Complaint to the other Party, who would take Advantage of ano. 
ther's want of Evidence to prove the Truth; alſo from the ſame Ground 
no falſe Oath can be within the Statute, unleſs the Party againſt whom 
it was ſworn ſuffered ſome Diſadvantage by it; and therefire in ever 

Proſecution on the Statute, yon muſt ſet forth the Record wherein you 
ſuppoſe the Perjury to have been committed, and muſt prove at the 
Trial, that there is ſuch a Record, either by actually producing it, or an 
atteſted Copy; alſo in the Pleadings you muſt not only ſet forth the 
Point wherein the falſe Oath was taken, but muſt alſo ſhew how it con. 
duced to the Proof or Diſproof of the Matter in Queſtion ; and if an 
Action on the Statute be brought by more than one, you muſt ſhew how 
the Perjury was prejudicial to each of the Plaintiffs ; but it ſeems that 
a Perjury, which tends only to aggravate or extenuate the Damages, is 
as much within the Statute as a Perjury that goes directly to the Point in 
Iſſue; and a Perjury, in a Cauſe wherein an erroneous Judgment is given, 
is a good Ground of a Proſecution upon the Statute till the Judgment 
be reverſed. | 


2 Hale's Hip. If Perjury be committed, that is within this Statute, but concludes not 
F. C. 191-2. contra formam Statuti; yet it is a good Indictment at Common Law, but 


not to bring him within the Corporal Puniſhment of the Statute. 

By the 2 Geo. 2. cap. 25. ſect. 2. the more effectually to deter Perſons 
from committing wilful and corrupt Perjury, or Subornation of Perjury, 
it is enated, © That beſides the Puniſhment already to be inflicted by 
Law for ſo great Crimes, it ſhall and may be lawful for the Court or 
© Tudge before whom any Perſon ſhall be convicted of wilful and corrupt 
© Perjury, or Subornatior» of Perjury, according to the Laws now in 
© Being, to order ſuch Perſon to be ſent to ſome Houſe of Correction 
© within the ſame County, for a Time not exceeding ſeven Years, there 
to be kept to hard Labour during all the ſaid Time, or otherwiſe to 
be tranſported to ſome of his Majeſty's Plantations beyond the Seas, 
for a Term not exceeding ſeven Years, as the Court ſhall think moſt 
proper ; and therefore Judgment ſhall be given, that the Perſon con- 
victed ſhall be committed or tranſported accordingly, over and beſide 
ſuch Puniſhment as ſhall be adjudged to be inflicted on ſuch Perſon 
agreeable to the Laws now in Being; and if Tranſportation be directed, 
the ſame ſhall be executed in ſuch Manner as is or ſhall be provided by 
Law for the Tranſportation of Felons; and if any Perſon ſo committed 
or tranſported ſhall voluntary eſcape or break Prifon, or return from 
Tranſportation before the Expiration of the Time for which he ſhall 
be ordered to be traniported, as aforeſaid, ſuch Perſon being lawfully 
convicted ſhall ſuffer Death as a Felon without Benefit of Clergy, and 
ſhall be tried for ſuch Felony in the County where he ſo eſcaped, or 
where he ſhall be apprehended. | | 

| 2 
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Piracy. 


IRACIES and Depredations at Sea are Capital Offences by $taurf. P. C. 
the Civil Law; alſo Piracy is ſaid to have been puniſhable at 10. 
Common Law, before the 25 E. 3. as Petit Treaſon, if commit- * os 

ted by a Subject, and as Felony if committed by a Foreigner; 7. „ 

but it ſeems agreed, that after that Statute, by which all Treaſon is con- 370. l 


fined to the Particulars therein ſet down, it was cognizable only by the 1 OM P. C. 
98. 


Civil Law. | | 
But this proving very inconvenient, becauſe by that Law no Offender 28 H. 8. cap. 
ſhall have Judgment of Death without his own Confeſſion, or direct Proof 5: 
by Eye Witneſſes, it was enacted by 28 11.8. cap. 15. That all Felo- 
© nics and Robberies, Ec. upon the Sea, or in any Haven, River, Creek 
or Place where the Admiral or Admirals have or pretend to have Power, 
Authority or Juriſdiction, ſhall be inquired, tried, heard, determined 
and judged in ſuch Shires and Places in the Realm as ſhall be limited 
by the King's Commiſſion or Commiſſions to be directed for the ſame, 
in like Form and Condition as if any ſuch Offence or Offences had been 
committed or done in or upon the Land, and ſuch Commiſſions ſhall 
be had under the King's Great Seal, directed to the Admiral or Ad- 
mirals, or to his or their Lieutenant Deputy and Deputies, and to 
three or four ſuch other ſubſtantial Perſons as ſhall be named or ap- 
pointed by the Lord Chancellor of England for the Time being, from 
Time to Time and as oft as need ſhall require, to hear and determine 
ſuch Offences after the common Courſe of the Laws of this Land uſed 
for Felonies, and Robberies, Ec. done and committed upon the Land 
within this Realm. 
And it is farther enacted by the ſaid Statute, © That if any Perſon or 
Perſons happen to be indicted for any ſuch Offence done or hereafter 
to be done upon the Seas, or in any other Flace above limited, that 
then ſuch Order, Proceſs, Judgment and Execution ſhall be uſed, had, 
done and made to and againſt every ſuch Perſon and Perſons, ſo being 
indicted, as againſt Felons, &c. for any Felony, Cc. upon the Land, by 
the Laws of the Land is accuſtomed, 
And it is farther enacted by the ſaid Statute, * 'That ſuch as ſhall be 
convict of any ſuch Offence by Verdict, Confeſſion, or Proceſs by Autho- 
rity of any ſuch Commiſſion, ſhall have and ſuffer ſuch Pains of Death, 
Loſſes of Lands, Goods and Chattels, as if they had been attainted 
and convicted of ſuch Offence done upon the Land, and alſo that they 
ſhall be excluded from the Benefit of the Clergy. _ 
In the Conſtruction of this Act the following Opinions have been 
holden : | 
That it does not alter the Nature of the Offence, ſo as to make that, 3 7% 112. 
which was before a Felony only by the Civil Law, now become a Felony ? Hale's Hiſt. 
by the Common Law; for the Offence muſt ſtill be alledged as done T. G 370. 
upon the Sea, and is no way cognizable by the Common Law, but. only 
by Virtue of this Statute; which, by ordaining that in ſome Reſpects it 
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| ſhall have the like Trial and Puniſhment as are uſed for Felony at Com- 


mon Law, ſhall nor be carried ſo far as to make it alſo agree with it in 
other Particulars which are not mentioned ; and from hence (a) it follows (a) Moor 756. 
that this Offence remains as before, of a ſpecial Nature, and that it ſhall 3" 112. 


not be included in a General Pardon of all Felonies. Has 


From P. C.% 30. 
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Inſt. 112. 
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Piracy. 


From the ſame Ground alſo it follows, That no Perſons ſhall in reſpect 


Haut. P. C. of this Statute be conſtrued to be or puniſhed as Acceſſories to Piracy be- 


fore or after, as they might have beer, if it had been made a Felony by 
the Statute, whereby all thoſe would incidentally have been made Accel. 
ſories in the like Caſes in which they would have been Acceſſories to a 
Felony at Common Law; and from hence it follows, that Acceſſories to 
Piracy, being neither expreſly named in the Statute, nor by Conſtruction 
included in ir, remain as they were before, and were triable by the Civil 


Law, if their Offence were committed on the Sea; but if on the Land, 


3 Inſt. 112. 
1 Hawk. P.C. 
99- 


3 Inf. 114. 
Dyer 241. pl. 
49. 308 pl.73. 


3 Inſt. 112. 

1 Rol. Rep. 
175. 

1 Hawk. P. C. 
100. 


A core 756. 

1 Rol. Rep. 
175. 

1 Hauk. P. G 
100. 


11 12 7 
3. cap. 7. con- 
tinued by 

1 Geo. 1. for 
five Years, 
and by 6 Geo. 


1. made per- 


petual. 


by no Law, until 11 C12 V. 3. cop. J. for 2 E 3 E. 6. cap. 24. which 
provides againſt Acceſſories in one County to a Felony in another, ex- 
tends not to Acceſſories to an Offence committed in no County, but on 
the Sea; but by the faid Statute of 11 12 * 3. they are triable in 
like Manner as the Principals are by the Statute of 28 H. 8. 

From the ſame Ground alſo it follows, that an Attainder for this Of. 
fence corrupts not the Blood, in as much as the Stitute only ſays, that 
the Offender ſhall ſuffer ſuch Pains of Death, c. as if he were attainted 
of a Felony at Common Law, but ſays not that the Blood ſhall be cor. 
rupted. | | 

Yet it has been reſolved, that an Offender ſtanding Mute on an Ar. 
raignment, by Force of this Statute, ſhall have Judgment of Paine fort 
dure; for the Words of the Statute are, That a Commi ſſium ſhall be di- 
refted, &c. to bear and determine ſuch Offences after the comnen Courſe of 
the Laws of the Land. 

It has been holden, that the Indictment for this Offence muſt alledge 
the Fact to be done on the Sea, and muſt have both the Words Felonice 
and Piratice; and that no Offence is puniſhable by Virtue of this Act as 
Piracy, which would not have been Felony if done on the Land, and 
conſequently that the Taking of an Enemy's Ship by an Enemy is not 
within the Statute. 

It is agreed, that this Statute extends not to Offences done in Creeks 
or Ports within the Body of a County, becauſe they are and always were 
cognizable by the Common Law. 


By the 11 12 U. 3. cap. J. it is enacted, That all Piracies, Felonies 
and Robberies committed in or upon the Sea, or in any Place where 
the Admiral has Juriſdiction, may be tried and determined at Sea or 
upon the Land, in any of his Majeſty's Iſlands or Plantations, E?c. to 
be appointed by the King's Commiſſion under the Great Seal or the 
Seal of the Admiralty, directed to any of the Admirals, Sc. and ſuch 
Perſons and Officers by Name or for the Time being, as his Majeſty ſhall 
think fit, who ſhall have Power jointly or ſeverally, by Warrant under 
Hand and Seal of ny of them, to commit any Perſon againſt whom 
Information of any ſuch Offences ſhall be given upon Oath, and to 
call a Court of Admiralty, which ſhall conſiſt of ſeven Perſons at the 
leaſt, and ſhall proceed in the Trial of the ſaid Offenders according to 
ſach Directions as are ſer forth at large in the ſaid Statute. 

And it is farther enacted by the ſaid Statute, Sef. 8. That if 
any of his Majeſty's natural-born Subjects or Denizens of this King- 
dom ſhall commit any Piracy or Robbery, or any Act of Hoſtility, 
againſt other his Majeſty's Subjects upon the Sea, under Colour of any 
Commiſſion from any Foreign Prince or State, or Pretence of Autho- 
rity from any Perſon whatſoever, ſuch Offender and Offenders, and 
every of them, ſhall be deemed, adjudged and taken to be Pirates, Fe- 
lons and Robbers, and they and every of them, being duly convicted 
thereof according to this Act, or the aforeſaid Act of H. 8. ſhall have 
and ſuffer ſuch Pains of Death, Loſs of Lands, Goods and Chattels, 
as Pirates, Felons and Robbers upon the Seas ought to have and ſuffer. 
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it is declared and enacted, © That if any Commander or Maſter of a 


1 


mander or Maſter of any Ship, or any Seaman or Mariner, ſhall in any 


Place, where the Admiral hath Juriſdiction, betray his Truſt and turn 


Pirate, Enemy or Rebel, and piratically and feloniouſly run away with his 
or their Ship or Ships, or any Barge, Boat, Ordnance, Ammunition, Goods 
or Merchandize, or yield them up voluntarily to any Pirate, or bring any 
ſeducing Meſſuage from any Pirate, Enemy or Rebel, or conſult, com- 
bine or confederate with or attempt, or endeavour to corrupt any 
Commander, Maſter, Officer or Mariner, to yield up or run away 
with any Ship, Goods or Merchandize, or turn Pirate, or go over with 
Pirates, or if any Perſon ſhall lay violent Hands on his Commander, 
whereby to hinder him from fighting in Defence of his Ship and Goods 
committed to his Truſt, or that ſhall confine his Maſter, or make, or 
endeavour to make, a Revolt in his Ship, ſhall be adjudged to be a 
Pirate, Felon and Robber, and being convicted thereof according to 
the Directions of this Act, ſhall have and ſuffer Pains of Death, Loſs 
of Lands, Goods and Chatrels, as Pirates, Felons and Robbers upon 
the Seas ought to have and ſuffer, 

And it is farther enacted by the ſaid Statute, © That all and every 
Perſon and Perſons whatſoever, who ſhall either on the Land or upon 
the Seas wittingly or knowingly ſet forth any Pirate, or aid and aſſiſt, 
or maintain, procure, command, counſel or adviſe any Perſon or Per- 
ſons whatſoever to do or commit any Piracies or Robberies upon the 
Seas, and ſuch Perſon or Perſons ſhall thereupon do or commit any 
ſuch Piracy or Robbery, then all and every ſuch Perſon or Perſons 
whatſoever ſo as aforeſaid ſetting forth any Pirate, or aiding or aſſiſting, 
maintaining, procuring, commanding, counſelling or adviling the ſame, 
either on the Land or upon the Sea, ſhall be adjudged to be Acceſſory to 
ſuch Piracy and Robbery done and committed. And farther, that after 
any Piracy or Robbery is or ſhall be committed by any Pirate or Robber 
whatſoever, every Perſon or Perſons, who, knowing that ſuch Pirare or 
Robber has done or committed ſuch Piracy and Robbery, ſhall upon the 
Land or upon the Sea receive, entertain or conceal any ſuch Pirate or Rob- 
ber, or receive or take into his Cuſtody any Ship, Veſſel, Goods or Chat- 
tels which have been by any ſuch Pirate or Robber piratically and fe- 
loniouſly taken, ſhall be by this Statute likewiſe adjudged to be Accef- 
ſory to ſuch Piracy and Robbery, and that all ſuch Acceſſories to ſuch 
Piracies and Robberies ſhall be inquired of, heard and determined, and 
adjudged according to the common Courſe of the Law, according to 
the ſaid Statute of 28 H. 8. as the Principals of ſuch Piracies and Rob- 
beries may be, and no otherwiſe, and being thereupon attainted ſhall 
ſuffer ſuch Pains of Death, Loſs of Lands, Goods and Chattels, and 
in like Manner as the Principals of ſuch Piracies, Robberies and Fe- 
lonies ought to ſuffer according to the ſaid Statute of H. 8. which is de- 
clared to be in full Force; any Thing in this Act to the contrary not- 
withſtanding. 


And by 4 Geo. 1. cap. 11. * All Perſons, who ſhall commit any Offence , Geo 
for which they ought to be adjudged Pirates, Felons or Robbers by 11 11, © 


and 12 ½. 3. may be tried and judged for every ſuch Offence, according 
to the Form of 28 H. 8. and ſhall be excluded from their Clergy. 
By the 8 Geo 1. cap. 24. for the more effectual Suppreſſing of Pirac 


Ship or Veſſel, or any other Perſon or Perſons, ſhall any wiſe trade 
with any Pirate by Truck, Barter, Exchange or in any other Manner, 
or ſhall furniſh any Pirate, Felon or Robber upon the Seas with any 
Ammunition, Proviſion or Stores of any Kind, or ſhall fit out an 

Ship or Veſſel knowingly, and with a Deſign to trade with or ſupply, 
or correſpond with any Pirate, Felon or Robber upon the Seas; or if 
Vol. III. 9 2 | any 


And it is farther enacted by the ſaid Statute, That if any Com- 
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any Perſon or Perſons ſhall any ways conſult, combine, confederate or 
correſpond with any Pirate, Felon or Robber on the Seas, knowing him 


to be guilty of any ſuch Piracy, Felony or Robbery ; ſuch Offender 


and Offenders, and every of them, ſhall in each and every of the ſaid 
Caſes be deemed, adjudged and taken to be guilty of Piracy, Felony 
and Robbery, and he and they ſhall and may be inquired of, tried, heard 
and adjudged of and for all or any of the Matters aforeſaid, according to 
the Statute made 28 H. 8. for Pirates, and the Statute made 11 &g 12 
I. z. and he and they being convicted of all or any of the Matters 
aforeſaid, ſhall ſuffer ſuch Pains of Death, Loſs of Lands, Goods and 
Chattels, as Pirates, Felons and Robbers upon the Seas ought to ſuffer ; 
and in caſe any Perſon or Perſons belonging to any Ship or Veſſel what. 
ſoever, upon meeting any Merchant Ship or Veſſel on the High Seas, 
or in any Port, Haven or Creek whatſoever, thall forcibly board or 
enter into ſuch Ship or Veſſel, and, tho' they do not ſeiſe and carry of 


ſuch Ship or Veſſel, ſhall throw over board or deſtroy any Part of the 


Goods or Merchandizes belonging to ſuch Ship or Veſſel, the Perſon 
and Perſons, who ſhall be guilty thereof, ſhall in all Reſpects be deemed 
and puniſhed as Pirates, as aforeſaid. _ 

And Sect. 2. it is farther enacted, * That every Ship or Veſſel, which 
ſhall be fitted out with a Deſign to trade with, or ſupply or correſpond 
with any Pirate, and all and every Goods and Merchandizes put on 
Board the ſame for any Intent or Purpoſe to trade with any Pirate, 


Felon or Robber on the Seas, ſhall be 7p/o facto forfeired, one Moiety 


thereof to the Uſe of the King's Majeſty, his Heirs and Succeſſors, 
the other Moiety to the Perſon or Perſons who ſhall firſt make Diſco- 
very, and give Information of ſuch Intent or Deſign ; and ſuch Perſon 
or Perſons, who ſhall firſt make ſuch Diſcovery, ſhall and may ſue for 
and recover the ſaid Ship or Veſſel, and all and every the Goods and 
Merchandizes on board the ſame, in the High Court of Admiralty, 

And Sect. 3. Whereas there are ſome Defects in Laws for bringing 
Perſons who are Acceſſories to Piracy and Robbery upon the Seas to 
condign Puniſhment, if the Principal who committed ſuch Piracy and 
Robbery is not or cannot be apprehended and brought to Juſtice, be it 
therefore enacted, That all and every Perſon and Perſons whatſoever, 
who by the ſaid Statute made 11 & 12 V. 3. are declared to be Acceſ- 
ſory or Acceſories to any Piracy or Robbery therein mentioned, are 


hereby declared and ſhall be deemed and taken to be Principal Pi- 


rates, Felons and Robbers, and ſhall and may be inquired of, heard, 
determined and adjudged in the ſame Manner, as Perſons guilty of Pi- 
racy and Robbery may and ought to be inquired of, tried, heard, deter- 
mined and adjudged by the ſaid Statute 11 £9 12 //. 3. and being there- 
upon attainted and convicted ſhall ſuffer ſuch Pains of Death, Loſs of 
Lands, Goods and Chattels, and in like Manner, as Pirates and Rob- 
bers ought by the ſaid Act to ſuffer. 

And Sef. 4. it is farther enacted, © That all and. every Offender or 
Offenders convicted of Piracy, Felony or Robbery, by Virtue of this 
Act, ſhall not be admitted to have the Benefit of Clergy, but be ut- 
rerly excluded of and from the ſame. 5 

And Sect. 5. To the End that a farther Encouragement may be given to 
all Seamen and Mariners to fight and defend their Ships from Pirates, it 


is farther enacted, That in caſe any Seaman or Mariner on Board any 


Merchant Ship or Veſſel, or any other Ship or Veſſel, ſhall be maimed in 
Fight againſt any Pirate, every ſuch Seaman and Mariner, upon due Proo 
of his being maimed in ſuch Fight, ſhall not only have and receive the 
Rewards already appointed by a Statute made the 23 Car. 2. intitled, 
An Att to prevent the Delivering up of Merchant Ships, and for the Iucreaſe 


of good and ſerviceable Seamen, but ſhall alſo be admitted into, and pe 
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vided for in Greenwich Hoſpital, preferable to any other Seaman or Ma- 
riner, who is diſabled from Service or getting a Livelihood meerly by 


+ his Age. 


C 
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And SefF. 6. it is farther enacted, That in caſe any Commander, 
Maſter or other Officer, or any Seaman or Mariner of any Merchant 
Ship or Veſſel, which carries Guns and Arms, ſhall not, when they are 
attacked by any Pirate, or by any Ship or Veſſel on which any ſuch 
Pirate is on Board, fight and endeavour to defend themſelves and their 
ſaid Ship or Veſſel from being taking by the ſaid Pirate, or ſhall utter 
any Words to diſcourage the other Mariners from defending the 
Ship, and by reaſon thereof the ſaid Ship or Veſſel ſhall fall into the 
Hands of ſuch Pirate, then, and in every ſuch Caſe, every ſuch Com- 
mander or Maſter, or other Officer, and every Seaman or Mariner who 
ſhall not fight and endeavour to defend and ſave the [aid Ship or Veſſel, 
or who ſhall utter any ſuch Words as aforeſaid, ſhall loſe and forfeit all 
and every Part of the Wages due to him and them reſpectively to the 
Owner and Owners of the ſaid Ship or Veſſel, and ſhall not be per- 
mitted to ſue for or recover the ſame, or any Part thereof, in any 
Court either of Law or Equity, and as a farther Puniſhment ſhall ſuffer 
ſix Months Impriſonment. 

And Sect. . For Prevention of Seamen or Mariners deſerting Merchant 
Ships or Veſſels abroad in the Plantations, or in any other Parts beyond 
the Seas, which is the chief Occaſion of their turning Pirates, and of 
great Detriment to Trade and Navigation, and is chiefly occafioned by 
the Owner or Owners of Ships or Veſſels paying Wages to the Seamen 
or Mariners when abroad, it is enacted, That no Maſter or Owner of 
any Merchant Ship or Veſſel ſhall pay or advance, or cauſe to be paid 
or advanced to any Seaman or Mariner, during the Time he ſhall be 


in Parts beyond the Seas, any Money or Effects upon Account of 


Wages, exceeding one Moiety of the Wages which ſhall be due at the 
Time of ſuch Payment, until ſuch Ship or Veſſel ſhall return to Great 
Britain or Ircland, or the Plantations, or to ſome other of his Majeſty's 
Dominions whereto they belong, and from whence they were firſt fitted 
out; and if any ſuch Maſter or Owner of ſuch Merchant Ship or Veſſel 


© ſhall pay or advance, or cauſe to be paid or advanced any Wages to 
© any Seaman or Mariner above the ſaid Moiety, ſuch Maſter or Owner 
© ſhall forfeit and pay donble the Money he ſhall ſo pay or advance, to be 


© recovered in the High Court of Admiralty by any Perſon who ſhall 
£ firſt diſcover and inform for the ſame. : 
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